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WILLIAMS et al. v. NEELT et a!.* 

(Circuit Court of Appeals, Eighth Circuit November 18, 1S04.. 

No. 2,048. 

1. EqUITY— JUEISDICTION TO EnJOIN ACTION AT LAW. 

Any fact whlch renders it against conscience to enter or execnte « 
judgment at law, and wMch was not available to the défendant at law, 
confers jurisdlction upon a court of equity to enjoin the proposed entry 
or exécution. 

2. Same— Peomissoey Note— Equitable Défense thotjgh Nbitheb Offset 

nob cotjnteeclaim. 

A Sound reason, inhering in the same transaction from whlch a prom- 
Issory note springs, why the holder ought not, in equity and good con- 
science, to recover its face value, is a good équitable défense to it, al- 
though thia défense constitutes nelther an offset, a counterclaim, nor an 
affirmative cause of action against the holder of the note. 

3. Peomissort Note— Ptjbchase Peice— Defect of Title. 

A partial failure of considération which results from a defect of title 
Is a good défense pro tanto to an action by the vendor upon a promlssory 
note given for the purehase priée of land whlch the vendor has conveyed 
wlth covenants of warranty and against Incumbranees. 

4. JuEisDicTiON IN Equity— Action at Law— Injunction. 

An injunction should issue to stay an action at law upon a promlssory 
note for the purehase price of land until thls équitable défense of ré- 
duction is allowed whenever the remedy at law is less certain, prompt, 
and efficient to attain the ends of Justice, elther because the interests of 
the parties require that the title to the land should be perfected, that 
thelr rights should be adjudlcated, and that the lltigation should be 
closed — a resuit whlch no remedy at law Is adéquate to accomplish — or 
because it entalls circulty of action, or because there Is Imminent danger 
of un,1ustiflable loss or injury to the payée of the note, which a court 
of equity may, and a coxirt of law cannot, prevent 

5. Same— What Adéquate Remeuy at Law is. 

The adéquate remedy at law which will deprive a court of equity of 
Jurisdlction must be a remedy as certain, complète, prompt, and efficient 
to attain the ends of Justice as the remedy in equity. 

♦ Rehearlng denied Pebruary 10, 1905. 
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6. Assignée of Chose in Action— Défenses agaînst Assignor. 

The assignée of a chose in action takes it suhject to ail the défenses 
which could hâve been set up against it in the hands of the assignor at 
the time of the assignment 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Assignnieuts, § 177.] 

7. Same— Note of Debtoe— Défenses against AssrG>.'OE. 

One who purohases for value of a créditer the obli,g;ition of his debtor, 
and obtalns the latter's. promissory note, payable to himself, as évidence 
of his obligation, with full knovs-iedge of the considération thereof. and 
of the facts which condition the Inception of the original obligation, takes 
the note siib,1ect to ail the défenses which existed against it lu the hands 
of the original creditor. 

8. Waiver— Equivalent of Estoppei-. 

The basls of waiver is estoppel, and where there is no estoppel there Is 
no waiver. 

9. Statute of Limitations— Défense of Réduction or Recoupme^^t Sur- 

vives as Long as Claim Survives. 

The défense of réduction or recoupment, which arises ont of the same 
transaction as the promissory note or claini, survives as long as a cause 
of action upon the promissory note or claim exists, although an affirma- 
tive action upon the subject of the défense may be barred by the statute 
of Hmibitions. 

10. EouiTY- Lâches— Définition. 

The doctrine of lâches is that courts of equity are not bound b.y. but 
usually act in analogy to, the statute of limitations governing actions at 
law of like character. 

Under ordinary circumstances a suit In equity will not be stayed for 
lâches before, and will be stayed after, the time flxed by the analogous 
statute of limitations, at law; but If unusual conditions or extraordinary 
circumstances make it inéquitable to allow the prosecution of a suit after 
a briefer, or to forbid its maintenance after a longer, period than that 
fixcd by the statute, the chancellor will not be bound by the statute, but 
will détermine the extraordinary case in accordance with the equities 
which condition It. 

11. Same— Delat in Inteeposing Equitable Défense— Culpable Lâches. 

It is not culpable lâches for one who bas an équitable défense of ré- 
duction to a promissory note, which bas been and is the subject of pend- 
ing litigation in another court, and which, if available at law, would sur- 
vive as long as the cause of action upon the note existed, to wait until 
an affirmative action at law upon the subject of the défense is barred, 
and untll the équitable défense Is re.iected In an action at law upon the 
note, before invoking the aid of a court of equity to en,1oin the prosecu- 
tion of the latter action until his équitable défense Is allowed. 

12. Co-ordinate Jueisdiction — Court Wiiicii fiest Aoquiees, Retains. 

The court which first aequires jurisdiction of speciflc properry by the 
issue and service of process in a suit to enforce a lien upon it. in which 
it may be necessary to take possession or control of It, retains jurisdiction 
until the end, free from the interférence of any court of co-ordlnate 
jurisdiction. 

13. Same— Subséquent Suit should not be Dismissed, but Stayed. 

A subséquent suit Involving rights in the same property in a court of 
co-ordinate jurisdiction should not be dismissed, but, before a seizure of 
the property under it, should be stayed until the proceedings in the earlier 
suit are termlnated, or ample time for their termination has elapsed. 

Hook, Circuit Judge, dissenting. 
(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Nebrasica. 

This Is an appeal from a decree which dismissed a bill in equity exhibited 
by the complainants below, Joseph A. Williams and Annie Williams, to enjoln 
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the prosecution of an action at law which the défendant Richard M. Neely 
had brought against them in the court below to enforee the payment of their 
promissory note for S3,500, dated March 1, 1893, and due March 1, 1898, and 
to obtain a deeree adjudicating tlie claims of the défendants In this suit to 
tln-eo quarter sections of land in the state of Ncbraslia. The material facts 
diselosed at the final hearing were thèse : Under the will of Richard S. 
Malony, Sr., Richard S. Malony, Jr., and Annie H. Neely owned three quarter 
sections of land, subject to the liens of two legacies which were charged 
upon the lands by the will— one of $200 per year payable to the défendant 
Hannah Blake, and one of $100 per year payable to the défendant Sarah 
Foss. They sold one of thèse tracts to the défendant Stanley B. Wilson, an- 
other to the défendant Wenzel Herdlichtlca, and the third to the complainant 
Joseph A. Williams. Before the sale of the third tract, Richard S. Malony 
had conveyed his share in it to Annie H. Neely, who made the contract of sale 
and the deed to the complainants. Each sale was made for §G,000, the full 
value of a title to each tract free from ail incumbrances, and Wilson and 
Herdlichtka hâve paid for their quarters In full. The facts and conclusions 
which hâve been recited are res adjudicata between the parties to this suit 
by virtue of a deeree of the district court of Richardson county, In the state 
of Nebraska, in a suit to which they were parties, and that suit is still 
pending under an order of the Suprême Court of that state to the district 
court to ascertain the amount owiug by the complainant Joseph A. Williams 
herein on account of the purchase of his tract, to take control thereof, and, 
in case the law and the facts should be found to .lustify that course, to apply 
that amount in payment of the amounts due to the annuitants, Hannah 
Blake and Sarah Foss. 

Oh February 6, 1902, Annie H. Neely and Richard S. Malony, Jr., as prln- 
oipals, and the défendant Richard M. Neely and others as sureties, exe- 
cuted a bond in the pénal sum of $1,000 to the county judge of Richard- 
son county, conditioned, among other things, that they should pay and 
discharge ail legacies chargeable upon the estate of Richard S. Malony, Sr., 
or such dividends thereon as should be decreed by the county court. The 
défendant Richard M. Neely was the agent of his mother, Annie H. Neely, to 
sell the quarter section of land which was purchased by the complainant 
Joseph A. Williams. In October, 1892, he made and signed a written con- 
tract. as the agent of his mother, to sell and convey this land to Williams for 
$6,000, $500 of which was then paid, and the remainder was to be paid $2,000 
on March 1, 1893, and $3,500 on March 1, 1898. About March 1, 1893, in 
performance of this contract, Williams paid this $2,000, and he and his wife 
made a note and a mortgage upon the property for $3,500, and Annie H. 
Neely executed a warranty deed of It to him. Thèse instruments were pre- 
pared by Annie H. Neely, or by one of her agents, and the note and mortgage 
were made payable to Richard M. Neely, but the only considération for them 
was the land the complainants purchased. Richard M. Neely never paid them 
anything for the note or mortgage. What amount, If anything, he paid his 
mother for them, is left in grave doubt by the évidence, and, in our view of the 
case, is net material. 

On Aprll 18, 1902, Richard M. Neely brought an action at law against the 
complainants on the note, and they answered the facts which hâve been re- 
cited. The court held at the trial of that action that thèse facts constituted 
no défense to the note at law, and this suit was tnstituted, and the action at 
law was stayed to abide its détermination. The same court bas now held that 
thèse facts présent no reason for relief In equity, and this conclusion is chal- 
lenged by the appeal. 

J. H. Broady, for appellants. 

William Baird (John C. Wharton, Edgar A. Baird, and Clair J. Baird, 
on the brief), for appellees. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 
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SANBORN, Circuit Judge, after stating the case as above, delîvere-d 
the opinion of the court. 

Tliis is a suit in chancery. Tlie theory upon which counsel for the 
complainants seeks to maintain it is tliis: In equity and good con- 
science, Richard M. Neely ought not to be permitted to recover upon 
the complainants' note the full amount of the unpaid purchase priée 
of the land which they bought of his mother, Mrs. Annie H. Neely, 
through him as her agent, but the amount of his recovery should be 
reduced by the diminution of the value of the title which resulted f rom 
the liens upon the land which they bought. The purchase price which 
the complainants agreed to pay was the full value of a perfect title to 
the property, free from ail incumbrances. The vendor agreed to give 
them such a title. They hâve not received it, but hâve obtained one of 
much less value, since the incumbrances upon it are about equal to the 
unpaid purchase price evidenced by their note. Neely, the payée of this 
note, knew of thèse incumbrances before he took or paid for the note. 
He knew that his mother, in performance of her agreement of sale, 
gave to the complainants a covenant against incumbrances upon the title 
to the land, and that the note evidenced the unpaid part of the purchase 
price. He knew — for he cannot escape knowledge of the law — that 
against his mother, and against ail who took the note with knowledge 
of its considération and of the facts and circumstances under which 
it was made, the obligation of the complainants to pay it was conditioned 
by the faithful performance by the vendor of her obligation to vest in 
them a title free from incumbrances. She has failed to comply with her 
agreement, and the complainants invoke the aid of this court to reduce 
the amount to be paid upon their note by the damages which they must 
sustain by the failure of the vendor to comply with the conditions sub- 
séquent of the complainants' obligation to pay — her contract to furnish 
them a perfect title free from incumbrances. This theory of counsel 
for the complainants does not at first blush appear to be irrational, nor 
does the relief they seek seem to be either unjust or inéquitable. 

The purpose of the bill is to présent and enforce an équitable défense 
to the action for payment of complainants' note. That défense is not, 
as counsel for the défendants seem to suppose, either a set-off or a coun- 
terclaim. Hence neither an independent cause of action in the défend- 
ant to recover damages of the complainant, nor a claim for liquidated 
damages, is an indispensable élément of it. The défense is simply an 
équitable reason why the amount which the défendant should recover 
upon his note should be reduced below the amount which appears to 
be due upon its face. It springs out of and is a part of the same trans- 
action from which the note arises. It is réduction or équitable recoup- 
ment, for it is analogous to the défense of recoupment at law. That 
défense crept from courts of chancery into the practice at law to enable 
courts of law to avoid the expense of suits in equity, to prevent circuity 
of action, and to obtain its benefit. Reab v. McAlister, 8 Wend. 109 ; 
Nashville Trust Co. v. Fourth National Bank (Tenn.) 18 S. W. 822, 15 
L. R. A. 710, 714. 

In Wheat v. Dotson, 12 Ark. 699, 711, Mr. Justice Scott, in an ex- 
haustive and leamed opinion, shows that recoupment is, in its nature 
and essence, an equity ; that it was derived from the civil law ; that it 
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is now uniformly applied where one brings an action for a breach of a 
contract, and the défendant can show that some stipulation in the same 
contract was made by the plaintiff, which he has violated; and that 
under the modem practice at law a défendant in an action upon any 
contract to pay the purchase price of land, the title to which was war- 
ranted to him, may reduce the recovery by way of recoupment by proof 
of a partial failure of considération which has resulted from a diminu- 
tion in the quantity or quality of the land conveyed, but that a partial 
defect in the title to the land is inadmissible at law for this purpose, 
because equity has exclusive and peculiar jurisdiction over the title to 
real estate, and has the power to perfect it, because, in gênerai, the 
vendee sustains no in jury by a defect of title so long as he retains the 
possession and use of the land, and because courts of law lack the pe- 
culiar jurisdiction to cause defective titles to be perfected, and are un- 
able to do final and complète justice between the parties, and to termi- 
nate al! possible litigation over the controversy. 

Recoupment is the keeping back of something that is due be- 
cause there is an équitable reason for holding it. Ives v. Van Epps, 
22 Wend. 155, 156. As the défense in this suit is not based upon 
a set-ofï or a counterclaim, but upon an équitable reason, inhcring 
in the transaction out of which the note springs, why the claim of 
Neely ought, in equity and good conscience, to be reduced, and as it 
présents no affirmative cause of action for a recovery against Neely. 
the authorities cited by his counsel relative to the essential attri- 
butes of set-offs and counterclaims (Simpson v. Jennings, 15 Neb. 
671, 19 N. W. 473 ; Spencer v. Johnson, 58 Neb. 44, 78 N. W. 482 ; 
Fuller V. Steiglitz, 27 Ohio St. 355, 22 Am. Rep. 312; Frick v. 
White, 57 N. Y. 103 ; Graham v. Tilford, 1 Metc. [Ky.] 112 ; Brash- 
ear v. West, 7 Pet. 608, 616, 8 L. Ed. 801 ; and Computing Scale Co. 
v. Churchill, 109 Wis. 303, 85 N. W. 337) hâve no relevancy to the 
issues presented in this case, and they will not be farther noticed. 

Bearmg in mind the nature of this suit, and the ground of the 
équitable défense it seeks to présent, let us consider the -questions 
which condition its maintenance. 

In an action by the vendor upon a promissory note for the un- 
paid purchase price of real estate which he has conveyed to the 
vendee by a deed with covenants of warranty and against incum- 
brances, the latter may reduce the amount of the recovery by proof 
of a partial failure of considération which has resulted from a defect 
of title. 3 Sedgwick on Damages, § 1053 ; Sutherland on Dam- 
ages, § 641 ; Davis v. Bean, 114 Mass. 358 ; Schuchmann v. Knoe- 
bel, Ex'r, 27 111. 175; Jaques v. Esler, 4 N. J. Eq. 461, 462; Union 
Nat. Bank v. Pinner, 25 N. J. Eq. 495 ; White v. Stretch, 22 N. J. 
Eq. 76, 80 ; Johnson v. Gère, 2 Johns. Ch. 546 ; Walker v. Wilson, 
13 Wis. 522; Wilson v. Cochran, 46 Pa. 229, 231; Clarke v. Hard- 
grove, 7 Grat. 399, 407 ; Scantlin v. Allison, 12 Kan. 85 ; Cross v. 
Noble, 67 Pa. 74, 78; Beecher v. Baldwin, 55 Conn. 419, 431, 12 
Atl. 401, 3 Am. St. Rep. 57 ; Avery v. Brown, 31 Conn. 398, 402 ; 
Coy, Adm'x, v. Downie, 14 Fia. 544, 562 ; Lowry v. Hurd, 7 Minn. 
356 (Gil. 282, 285) ; Wamsley v. Hunter, 29 La. Ann. 628, 629 ; 
Youngman v. Linn, 52 Pa. 413, 416; Crenshaw v. Smith, 5 Munf. 
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415, 417. The reason for this rule is that the covenants in the deed 
and the promise in the note are mutual covenants, and the perform- 
ance of each is the considération of and the condition of the ob- 
ligor's promise to perform the other. This is an évident proposi- 
tion so long as the contract of sale is executory, and the covenant 
to vest good title and the promise to pay the purchase price are 
embodied in a single written instrument, which is signed by both 
the parties. J.-'artial failure of the plaintiff to perform is always a 
good défense pro tanto to an action for damages for the defendant's 
failure to keep his agreement, or to a suit to enforce its specilïc per- 
formance. The reason for the rule, and its appropriate application 
to a covenant against incumbrances and a promissory note for the 
purchase price, vi'ould be equally obvious if thèse mutual covenants 
H'hich accompany the transfer of title were embodied in a single 
\yritten agreement which -was signed by the parties. A moment's 
reflection will, however, convince that it can make no différence in 
the rights of the parties to the sale, or in the légal effect of the 
transaction, that the covenant of the vendor is in one writing, and 
the promise of the vendee is in another. The performance of the 
one is still the considération and the condition subséquent of the 
other, and a partial failure to perform one ought to be and is still a 
défense pro tanto to an action or a suit upon the other. Hence it 
is that in Davis v. Bean, 114 Mass. 358 ; Schuchmann v. Knoebel, 
Ex'r, 27 111. 175; Jaques v. Esler, 4 N. J. Eq. 461, 462; Union Bank 
V. Pinner, 25 N. J. Eq. 495 ; White v. Stretch, 22 N. J. Eq. 76, 80 : 
and Wilson v. Cochran, 46 Pa. 229, 231 — the courts held, in actions 
by vendors upon promissory notes for portions of the purchase 
price of land which the vendors had conveyed to the défendants 
with covenants against incumbrances, that the vendees might re- 
duce the amounts of the recoveries by the amounts of the incum- 
brances upon the titles. And on the other hand, in Beecher v. 
Baldwin, 55 Conn. 419, 12 Atl. 401, 3 Am. St. Rep. 57, the Suprême 
Court of.Connecticut decided that, in an action by a vendee upon 
a covenant against incumbrances, his recpvery could be reduced by 
the amount of his unpaid notes for a part of the purchase price. 

Upon a breach of a covenant of warranty or of a covenant against 
incumbrances, the obligée has a choice of remédies. He may pay 
the purchase price and bring his action on the covenant, or he may 
reduce the vendor's recovery for the purchase price by the amount 
of the diminution of the value of the title on account of the defect 
in it. He may do this upon the ground that his obligation to pay 
the price was subject to the condition that the vendor would per- 
form his obligation to furnish a title free from incumbrances, and 
that he has violated that condition, and upon the further ground 
that the performance of that condition was a part of the considéra- 
tion of his agreement. Lyon v. Bertram, 20 How. 149, 154, 15 L. 
Ed. 847 ; Dorr v. Fisher, 1 Cush. 271, 273, 274. The gênerai rule 
upon this subject is stated in thèse words by the Suprême Court 
in Winder v. Caldwell, 14 How. 434, 443, 14 L. Ed. 487— an action 
on a building contract; to which the défense of delay, poor materi- 
als, and poor workmanship was interposed : 
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"For, altbough It ts triie, as a gênerai ruie, that unliquidated damages 
l'aimot be the siibject of set-off, yet it is well settled that a total or partial 
failure of €ousideration, acts of nonfeasance or misfeasance, immediately con- 
iiected witb the cause of action, or any équitable défense arising out of tbe 
same transaction, may be given in évidence in mitigation of damages or re- 
(■ou[ied, not Ktrictly by the way of défalcation or set-off. but for tlic purpos'» 
of dffoatiiig the plaintiff's action, in whole or in part, and to avoid circuify 
of action." 

AVithers v. Greene, 9 How. 214, 13 L. Ed. 109 : Van Buren v. 
Digges, 11 How. 461, 13 L. Ed. 771. 

The application of this rule to an action on a note or bond for 
the purchase priée of land, in which the défense of a breach of a 
covenant through a defect of title is interposed, is perhaps nowhere 
better shown than by the Suprême Court of Pennsylvania fa state 
under whose System of jurisprudence légal and équitable rights are 
enforced in the same action) in Wilson v. Cochran, 46 Pa. 229, 231 
(an action on bonds for the purchase price of land, in which the 
défendant, who held a warranty deed, was permitted to reduce the 
recovery by the diminution in the value of the title which resulted 
from the incumbrance of a right of way, of which both parties had 
constructive notice from the records at the time of the sale). That 
court said : 

"The détention of purchase money on account of breaches of the vendor's 
covenant is a mode of défense that is peculiar to our Pennsylvania juris;- 
prudeuce, but the principle is well settled with us that, where a vendor haw 
conveyed with covenants on which he would be liable to the vendee in damages 
for a defect of title, the vendee may detaiu purchase money, to the extent to 
which he would be entitled to reeover damages upon the covenant, and he is 
not obliged to restore possession to his vendor before or at the tiino of avail- 
ing himself of such a défense. Where there is a known defect, but no cov- 
enant or fraud, the vendee can avail himself of nothing ; bcirig presumed to 
bave been com])engated for the risk in the collatéral advantages of the bar- 
gain. But where there Is a covenant against a known defect, lie sliall not 
detain purchase money uuless the covenant lias been broken. If the covenant 
be for seisin or against incmnbrances, it is broken as soon as niade, if a defect 
of title or an incumbrance exist ; but, if it he a covenant of warranty, it binds 
the grantor to défend the possession against every claimant of it by right, 
and is consequently a covenant against rightful éviction." 

The broken covenant in the case in hand is a covenant against 
incumbrances, and it was broken as soon as it was made. 

The later case of Cross v. Noble, 67 Pa. 74, 78, demonstrates the 
fact that it was not the intention of the Pennsylvania court in the 
case last cited to hold that the défense of a partial failure of con- 
sidération arising from a defect of title is not available in the ab- 
sence of a covenant, for Mr. Justice Sharswood there says : 

"Mr. Justice Kennedy, In Roland v. Miller, 3 Watts & S. 390. bas stated the 
rule as it bas always been understood and acted upon in this state : 'The doc- 
trine of Steinhauer v. Witman [1 Serg. & II. 438] is tbat, if tbe considération 
money bas not been paid, the purchaser, unless it plainly appcar that he bas 
agreed to run the risk of tbe title, may défend liiniself in an action for the 
purchase money by showing that the title was détective, either in whole or in 
part, whether there was a covenant of gênerai warranty or of right to eonvey 
or of quiet enjoyment by the vendor, or not, and whether the vendor has ex- 
ecuted a deed of conveyance for the promises, or not' Lloyd v. Farrell, 48 Pa. 
73, 86 Am. Dec. 563; Weakland v. Hoffman, 50 Pa, 513, 88 Am. Dec. 560; 
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riei-1-od V. Blackburn, 56 Pa. 103, 94 Am. Dec. 49 ; Dankel v. Huuter, 61 Pa. 
382, 100 Am. Dec. 651." 

Grand Lodge of Masons v. Knox, 20 Mo. 433 ; Ives v. Van Epps, 
22 Wend. 155 ; McAllister v. Reab, 4 Wend. 485. 

Thèse authorities perhaps sufficiently illustrate the gênerai rule 
that a partial failure of considération wrought by a defect of title 
is a good défense pro tanto to an action upon a promissory note for 
the purchase price of land conveyed by a warranty deed. 

The next question for considération is, when is this défense avail- 
able at law, and when in equity? There is much diversity of opin- 
ion in the courts of the states upon the question when a partial de- 
fect of title is available to reduce a recovery in an action at law 
for the purchase price. A review of many of the décisions upon 
this subject may be found in 2 Sutherland on Damages, §§ 632- 
641. Naturally the use of the équitable remedy of an injunction 
against the prosecution of an action at law for the purchase price 
varies in the différent states with the différent rules which they 
hâve adopted for the admission of this défense at law. But the 
power to protect purchasers is more ample and is more freely exer- 
cised in courts of equity than in courts of law, and, where the rem- 
edy at law is not clearly adéquate, their jurisdiction is never in- 
voked in vain. The Suprême Court has repeatedly declared that : 

"A court of chancery regards the transfer of real property In a contract of 
sale and the payment of the price as corrélative obligations. The one is the 
considération for the other, and the one falling leaves the other wlthout a 
cause." Refeld v. Woodfolk, 22 How. 318, 327, 16 L. Ed. 370; Sllde & Spur 
Gold Mines v. Seymour, 153 U. S. 509, 517, 14 Sup. Ct 842, 38 L. Ed. 802. 

And the gênerai rule upon this subject may be safely stated in 
thèse words: A court of equity should issue an injunction to stay 
an action at law upon a promissory note for the purchase price until 
the défense of réduction arising out of the same transaction is al- 
lowed whenever the remedy at law is less certain, prompt, and 
efficient to attain the ends of justice, either because the interests of 
the parties require that the title to the land should be perfected, 
that their rights should be adjudicated, and that the litigation over 
it should be closed — a resuit which no remedy at law is adéquate 
to accomplish — or because it entails circuity of action, or because 
there is serious danger of unjustifiable loss or injury to the vendee, 
which a court of equity may, but a court of law cannot, prevent. 
Jaques v. Esler, 4 N. J. Eq. 461, 462; Johnson v. Gère, 2 Johns. 
Ch. 546; Koger v. Kane's Adm'r, 5 Leigh, 606, 607; Clarke v. 
Hardgrove, 7 Grat. 399, 407; Union Nat. Bank v. Pinner, 25 N. J. 
Eq. 495; White v. Stretch, 22 N. J. Eq. 76; Coy, Adm'r, v. Dowie, 
14 Fia. 544; Walker v. Wilson, 13 Wis. 522. The case at bar falls 
well within this rule. The liens of the annuities hâve been fastened 
upon the land of the complainants by the decree of the state court, 
and they cannot escape their payment. A court of law has not the 
power to détermine their amounts, to require their présent pay- 
ment and release, or to perfect the title to the land, in the action for 
the purchase price, or in an action on the covenant against incum- 
brances, because that court cannot grant relief of that nature. On 
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the otlier hand, a court of equity has plenary jurisdiction to render 
a decree in this suit which will détermine the amounts of the liens 
and the parties who must pay them, which will perfect the title to 
the land, and put an end to the litigation concerning it. Moreover. 
if, as counsel for Richard M. Neely contend, the action upon the 
covenant against Annie M. Neely is barred by the statute of limita- 
tions, the complainants hâve no remedy at law by an action upon 
that covenant ; and, if it is not barred, she is not a résident of the 
State of Nebraska, and an action at law in another jurisdiction is 
not as prompt and efficient a remedy as a suit in equity to déter- 
mine the rights of the parties in the jurisdiction which Neely has 
invoked. Rolling Mill Co. v. Ore & Steel Co., 152 U. S. 596, 617, 14 
Sup. Ct. 710, 38 L. Ed. 565; Quick v. Lemon, 105 111. 578; Taylor 
V. Stowell, 4 Metc. (Ky.) 175 ; Forbes v. Cooper, 88 Kv. 285, 11 S. 
W. 24; Robbins v. Holley, 1 T. B. Mon. 191; Edminson v. Bax- 
ter, 4 Hayw. (Tenn.) 112, 9 Am. Dec. 751 ; Davis v. Milburn, ?> 
lowa, 163 ; Green v. Campbell, 55 N. C. 446. 

The cases presented in opposition to this conclusion do not rule 
the issue which this case présents. A class of authorities is cited 
to the effect that a partial or total failure of the title conveyed by 
a warranty deed présents no défense in equity to the payment of 
the purchase price, unless the vendee has been evicted from, or has 
surrendered possession of, the land, because until that time there 
is no breach of the covenant against rightful claims for title and 
possession. Patton v. Taylor, 7 How. 133, 159, 12 L. Ed. 637 ; El- 
liott v. Thompson, 4 Humph. (Tenn.) 99, 40 Am. Dec. 630 ; Bu- 
chanan v. Alwell, 8 Humph. 516, 518 ; Wimberg v. Schwegeman, 
97 Ind. 529, 530 ; Wilkins v. Hogue, 55 N. C. 479, 481 ; Vick v. 
Percy, 7 Smedes & M. 256, 45 Am. Dec. 303. Thèse décisions seem 
to adopt the ancient rule of the common law that a partial failure 
of considération is no défense to a promissory note. That rule has 
long since been abolished both at law and in equity, and an applica- 
tion of the modem rule evidenced by the décisions cited in the ear- 
lier part of this opinion leads logically to a différent conclusion 
from that announced in thèse opinions. If, however, we concède 
their correctness, they go no farther than to hold that until the 
covenant against rightful claims to the title and possession, which 
was under considération in those cases, is completely broken, and 
ail the possible damage from the breach has accrued, equity will 
grant no relief. The relief sought in those cases was denied be- 
cause the covenant against lawful claims to title and possession was 
not broken, and the damage from it had not accrued, so long as the 
vendee enjoyed the undisturbed possession and use of the land, and 
because an action upon that covenant, when broken, would furnish 
a complète remedy to the vendee. The facts of this case do not 
bring it within this rule. The covenant in question hère is not the 
covenant against rightful claims to title and possession, but the 
covenant against incumbrances. That covenant was broken when 
it was made. The decree of the state court judicially established 
the paramount liens of the incumbrances. It judicially determined 
that the breach of the covenant against them, and the damages 
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therefrom, had arisen when the covenant was made. Tt as effect- 
ually demonstrated the complète breach of the covenant against 
incumbrances at the time it was made as a judgment at law, and 
éviction thereunder, would hâve established a breach of the cov- 
enant against rightfui daims to the title and possession. Boyd v. 
Bartlett, 36 Vt. 9, 15 ; Turner v. Goodrich, 26 Vt. 707. In this way 
the complète breach of the covenant against incumbrances is es- 
tablished by the record before us, and an action upon it will furnish 
the complainants no adéquate remedy, because it will not settle 
the claims to, or perfect the title to, the land, because it is probably 
barred by the statute, and, if it is not, it présents a more dilatory, 
circuitous, and doubtful remedy than the pending suit. 

The cases of Miller v. Avery, 2 Barb. Ch. 582, Senter v. Hill, 5 
Sneed (Tenn.) 605, and Gayle v. Fattle, 14 Md. 69, cited for Neely, 
rest upon the conceded proposition that averment or proof of an 
adverse action by a third party, without allégation or évidence that 
it is founded on a superior lien or title, is insufficient to invoke the 
aid of a court of equity. Nor does the décision in Refeld v. Wood- 
folk, 22 How. 318, 327, 16 L. Ed. 370, that a vendee who has com- 
pleted the payment of the purchase price is not entitled to a decree 
that the vendor shall perfect the title, hâve any relevancy to the 
question under considération in the case at bar. The equity of a 
vendee who has voluntarily paid the purchase price differs radi- 
cally from that of one who resists its payment. There is no opin- 
ion of any court in thèse authorities cited for Neely inconsistent 
with the view that a court of equity has jurisdiction to grant the 
relief which the complainants in this case seek. In Davis v. Wake- 
lee, 156 U. S. 680, 688, 15 Sup. Ct. 555, 39 L. Ed. 578, we find thèse 
words : 

"It Is a settled prlnciple of equity jurisprudence that, If the remedy at law 
be doubtful, a court of equity will not décline cognizance of the suit. * * * 
Where equity ean give relief, plaintiff ought not to be compelled to specnlate 
upon the chance of bis obtaining relief at law." 

The adéquate remedy at law which will deprive a court of equity 
of jurisdiction is a remedy as certain, complète, prompt, and effi- 
cient to attain the ends of justice as the remedy in equity. Boyce 
V. Grundy, 3 Pet. 210, 215, 7 L. Ed. 655; Springfield Milling Co. v. 
Barnard & Leas Mfg. Co., 81 Fed. 261, 265, 26 C. C. A. 389, 393 : 
Brown v. Arnold (C. C. A.) 131 Fed. 723. The complainants hâve 
no such remedy at law. A court of equity alone has the power to 
grant them adéquate relief, and its jurisdiction of this suit is com- 
plète. 

But counsel for Richard M. Neely insist that, while an assignée 
of a chose in action takes it subject to ail the défenses that could 
at the time of the assignment be presented against it in the hands 
of the assignor, yet he is exempt from thèse défenses because he is 
the payée of the note. They say that the complainants waived the 
défense which they now présent by signing the note payable to 
Neely. But the essence of waiver is estoppel. Where there is no 
estoppel, there is no waiver. Insurance Co. v. Wolff, 95 U. S. 326, 
332, 24 L. Ed. 387; Assurance Co. v. Building Ass'n, 183 U. S. 308, 
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357, 22 Sup. Ct. 133, 46 h. Ed. 213 : Society v. McElroy, 28 C. C. A. 
365, 372, 83 Fed. 631, 640 ; Rice v. Fidelity & Deposit Co., 103 Fed. 
427, 435, 43 C. C. A. 270, 278 ; Insurance Co. v. Thomas, 82 Fed. 
406, 408, 27 C. C. A. 42, 45, 47 L. R. A. 450; Unsell v. Ins. Co. (C. 
C.) 32 Fed. 443, 445 ; Warren v. Crâne, 50 Mich. 300, 301, 15 N. W. 
465. The indispensable éléments of an estoppel are ignorance of 
the party who invokes the estoppel, a représentation by the party 
estopped which misleads, and an innocent and deleterious change 
of position in reliance upon that représentation. There were none 
of thèse éléments in the case at bar. Neely was not ignorant. He 
knew that the covenant of his mother against incumbrances and the 
covenant of the complainants to pay the note were muttial cove- 
nants, that each wa^ a part of the considération of the other, and 
that the violation of one was a défense to the other. He knew 
that the covenant against incumbrances was broken when he took 
the note, for thèse incumbrances rested upon the title to the land, 
and he must hâve known the law. The complainants made no mis- 
representations. They did not déclare that the note was good and 
that they would pay it, as did the défendant in Thompson v. Em- 
ery, 27 N. H. 269, cited by counsel for Neely. Neely never loaned 
to the complainants or paid to them any considération whatever 
for the note. Conceding that he paid to his mother its full value, 
he was but her assignée of the complainants' obligation to pay the 
purchase price of the land, with full knowledge of ail the equities 
between the original parties to the sale, and he took the note which 
evidenced that obligation subject to every défense which could 
hâve been asserted against it in the hands of the vendor. The 
légal presumption is that the payée of a promissory note knows its 
considération and the facts which condition its exécution. The 
fact that Neely was the payée hère, and not the indorsee, instead 
of strengthening his position, adds this légal presumption to the 
conclusive proof of his actual knowledge which the record pré- 
sents. One who buys of a creditor, for value, the obligation of his 
debtor, and takes the latter's promissory note, payable to himself, 
as évidence thereof, with full knowledge of its considération and 
of the facts which conditioned the inception of the original obliga- 
tion, takes the note subject to ail the défenses which existed against 
the claim in the hands of the original creditor. Vorce v. Rosen- 
bery, 12 Neb. 448, 451, 11 N. W. 879 ; Chariton Plow Co. v. David- 
son, 16 Neb. 374, 377, 20 N. W. 256 : Camp v. Sturdevant, 16 Neb. 
C93, 698, 21 N. W. 449 ; Knapp v. Lee, 3 Pick. 452, 460. 

The authorities cited by counsel for Neely in opposition to this 
conclusion are not relevant to the facts of this case, and they fail 
to convince. Sadler v. White, 14 La. Ann. 177, 178, was a case in 
which the purchaser, who was not the payée of the note, which was 
given by a tenant for reiit, was aware when he bought it that dé- 
fenses to it might arise, although none had then arisen. The court 
held that this notice was not sufficient to subject him to a défense 
of partial failure of considération which subsequently resulted 
from the ouster of the tenant by a paramount title before his term 
had expired. The court, however, remarked that the resuit would 
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have been différent if the défense had existed and the purchaser 
had been aware of it when he bought the note. In the case at bar 
the covenant against incumbrances was broken, the défense to the 
note existed, and Neely knew it when he pnrchased the note. In 
Glascock V, Rand, 14 Mo. 550, and Van Buskirk v. Day, 33 111. 
260^ 267, 268, ail that is said upon this question is obiter dictum, 
and it goes no farther than to express a supposition and a doubt. 
The only question decided in the former case was that an afïidavit 
for continuance did not disclose diligence to procure testimony, 
and the only issue determined in the latter case was decided by 
the jury, which found that there was no fraud in procuring the note. 
and hence no défense to it in the hands of any one. In Steadwell 
V. Morris, 61 Ga. 97, a husband gave to his wife the note of his 
partners in payment of a debt which he owed to her. She ac- 
cepted it without notice that it was founded in a mistake in the 
accounting between the partners, and the court held that this mis- 
take would not defeat an action on the note in her behalf. It is 
évident from the opinion, however, that if she had obtained actual 
knowledge of the défense to the note before she received it, as 
Neely did in the case at bar, she would not have been permitted 
to recover. In Thompson v. Emery, 27 N. H. 269, Simpson, the 
plaintifif in interest, took the note of the défendant as collatéral se- 
curity to the obligation of another. Before or when he obtained it 
he asked the défendant if it was good, and he replied that it was, 
and that he would pay it. Simpson knew of no défense to it, and 
there was none. When action upon it was brought, no défense was 
interposed, except that the note was not properly indorsed to Simp- 
son. Of course, the plaintifï recovered. There is nothing in thèse 
cases in conflict with our conclusion that Richard M. Neely, the 
payée of the note, who had knowledge when he obtained it of its 
considération, and of ail the facts which conditioned the obligation 
which it evidenced, took it subject to every défense which could 
have been urged against the obligation to pay the purchase priée 
of the land in the hands of the vendor. He stood in the shoes of 
his mother. 

There is another défense to this note, to the extent of $1,000, avail- 
able to the complainants. It is that Richard M. Neely, as surety for 
Annie H. Neely, executed the bond to pay the legacies which constitute 
the incumbrances upon the title to this land. That bond is an obliga- 
tion which he has never discharged, and which, in equity and good 
conscience, he ought to fulfill — an obligation which a court of equity 
may and should permit the complainants to set off against the amount 
owing upon their note. But as their défense to the full amount of the 
damage which they have sustained from the incumbrances upon their 
title is complète by way of équitable recoupment, it is unnecessary and 
would be useless to consider farther the défense pro tanto by way of 
the bond. 

The next contention is that the défense to the note by way of équita- 
ble réduction is unavailable to the complainants because the cause of 
action upon the covenant against incumbrances is barred by the statute 
of limitations. Conceding, without deciding, that the bar of the stat- 
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ute had fallen upon the action on this covenant before this suit was 
instituted, that fact is not fatal to the défense of the complainants, nor 
to this suit to enforce it. That défense, as we hâve seen, is not set-ofï 
or counterclaim, but an équitable reason why the amount payable by 
the terms of the note should be reduced. It is réduction. It is that 
because the considération of the note failed in part, and because the 
condition subséquent that the covenant against incumbrances should be 
kept was not fulfilled, the fuU amount of the note ought not to be paid. 
This défense attaches to and inheres in the note itself, and, while the 
cause of action upon that obligation survives, the défense lives and 
runs with it. The défense of réduction or recoupment which arises 
out of the same transaction as the note or claim survives as long as 
the cause of action upon the note or claim exists, although an affirma- 
tive action upon the subject of it may be barred by the statute of 
limitations. Ord v. Ruspini, 2 Esp. 569"; Beecher v. Baldwin, 55 Conn. 
419, 432, 13 Atl. 401, 3 Am. St. Rep. 57; Aultman & Co. v. Torrey, 
55 Minn. 492, 57 N. W. 211 ; Wood on Limitations (3d Ed.) § 282 ; 
Conner v. Smith, 88 Ala. 300, 7 South. 150 ; 25 Am. & Eng. Enc. of 
Law, p. 561, par. 9. 

Finally it is insisted that the complainants hâve been guilty of such 
lâches that they are entitled to no relief. In the application of the 
doctrine of lâches the settled ruie is that courts of equity are not bound 
by, but that they usually act or refuse to act in analogy to, the statute 
of limitations relating to actions at law of like character. Rugan v. 
Sabin, 3 C. C. A. 578, 582, 53 Fed. 415, 420; Billings v. Smelting 
Co., 2 C. C. A. 252, 262, 263, 51 Fed. 338, 349 ; Bogan v. Mortgage 
Co., 11 C. C. A. 128, 135, 63 Fed. 192, 199 ; Kinne v. Webb, 4 C. C. A. 
170, 177, 54 Fed. 34, 40; Scheftel v. Hays, 7 C. C. A. 308, 312, 58 Fed. 
457, 460 ; Wagner v. Baird, 7 How. 234, 258, 12 L. Ed. G81 ; Godden 
V. Kimmell, 99 U. S. 201, 210, 25 L. Ed. 431; Wood v. Carpenter, 
101 U. S. 135, 139, 25 L. Ed. 807. The meaning of this rule is that, 
under ordinary circumstances, a suit in equity will not be stayed for 
lâches before, and will be stayed after, the time fixed by the analogous 
statute of limitations at law ; but if unusual conditions or extraordinary 
circumstances make it inéquitable to allow the prosecution of a suit 
after a briefer, or to forbid its maintenance after a longer, period 
than that fixed by the statute, the chancelier will not be bound by the 
statute, but will détermine the extraordinary case in accordance with 
the equities which condition it. Kelley v. Boettcher, 29 C. C. A. 14, 
21, 85 Fed. 55, 62, This défense of équitable recoupment or réduction, 
if it were available at law, would hâve survived as long as the cause of 
action upon the note was available. If the holder of the note had in- 
voked the aid of a court of equity to foreclose the mortgage which se- 
cured it, this défense would hâve conditioned his recovery there. 
Farmers' Loan & Trust Co. v. Denver, etc., R. Co., 60 C. C. A. 588, 
593, 126 Fed. 46, 51. By analogy with thèse rules, the complainants 
are not guilty of cuJpable lâches in enforcing their défense as long as 
the action on the note survives. Indeed, they were not fairly charge- 
able with any lâches as long as no action upon the note was commenced, 
because they might well rest in the belief that no action would be 
taken by Neely to collect it until his bond and the covenant of the 
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vendor had been fulfilled, and the incumbrances upon the title and the 
défense to the note had been alike removed. Moreover, there are un- 
usual conditions and extraordinary circumstances in this case which 
would appeal with compelling force to the conscience of a chancellor to 
allow the prosecution of this suit, even if the analogous limitation at 
law had expired. The complainants hâve long been involved in a 
tedious litigation in the courts of the state of Nebraska, where they 
doubtless hoped and expected that the rights of ail the parties to this 
controversy would be judicially determined. That Htigation alone 
furnishes ample excuse for their failure to invoke earlier the aid of 
other courts. The fact that they interposed their défense in the action 
at law upon the note, and pressed it until it was disallowed there, is 
not évidence of fatal lâches, but rather of reasonable diligence. The 
facts that the same judge presided at law and in equity in the court 
below, and that his décision must détermine in the first instance the 
somewhat vexed question whether their défense should be made at 
law or in equity, relieve their action below of any just criticism, or 
of any legitimate charge of unreasonable delay. 

It is not culpable lâches for one who has an équitable défense 
of réduction to a promissory note, which has become the subject of 
pending litigation in another court, and which, if available at law, 
would survive as long as the cause upon the note, to wait until an 
affirmative action at law upon the subject of the défense is barred, 
and until his défense is overruled in an action at law upon the note, 
before he invokes the aid of a court of equity to enjoin the prose- 
cution of the latter action tintil his défense is allowed. 

The resuit is that the court below bas tried the action at law, 
and is about to enter a judgment against the complainants for the 
full amount of their note — an amount which, in equity and good 
conscience, they ought not to pay. The power was vested in the 
court of equity below, and the duty was imposed upon it, to enjoin 
the prosecution of this action at law until the amount of damages 
which the complainants hâve sufïered from the incumbrances upon 
their title can be ascertained and applied in réduction of the recov- 
ery there sought, and to adjudicate the claims to the land in ques- 
tion and close this litigation, and in that way to prevent a rank 
injustice which the court at law was powerless to avoid. Any fact 
which renders it against conscience to enter or exécute a judgment 
at law, and which was not available to the défendant in a court of 
law, confers jurisdiction upon a court of equity to enjoin the pro- 
posed entry or exécution of the judgment. Marine Ins. Co. v. 
Hodgson, 7 Cranch, 332, 336, 3 L. Ed. 3C2 ; National Surety Co. v. 
State Bank of Humboldt, 120 Fed. 593, 56 C. C. A. 657, 61 L. R. A. 
394. 

The court below, sitting in equity, may and it should proceed 
to ascertain the présent values of the annuities which constitute 
the incumbrances upon the title of the complainants, and to require 
the annuitants, upon the payment of those values, to release the 
three quarter sections of land from those liens, and to perfect the 
title thereto. In case it shall appear, as counsel hâve intimated, 
that since the final hearing below the complainants hâve paid and 
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secured releases of thèse liens, the court should reduce the amount 
of the recovery in the action at law upon the note by the amount, 
iiot exceeding the value of the annuities at the time such payments 
were made, which the complainants hâve necessarily expended in 
paying the liens of the annuities upon their land and in defending 
their title against them. That court undoubtedly has jurisdiction 
to adjudicate the rights and interests of ail the parties to this suit 
in the three quarter sections of land to which the liens attach, and 
to put an end to this litigation. 

The only question determined by the court below, and which 
this appeal was taken to review, was, were the complainants en- 
titled to any relief? The Circuit Court answered that question in 
the négative. It has now been answered in the affirmative. Is- 
sues of law and fact may arise in view of this décision which are not 
fairly presented by this record, and which hâve not received the 
attention of court or counsel. It is unwise and inopportune to sug- 
gest or discuss them now. 

There is, however, one other question which must not be over- 
looked. The district court of Richardson county, in the state of 
Nebraska, acquired jurisdiction of the real estate in controversy 
in this suit long before either the action at law or the suit in equity 
in the Circuit Court was instituted. The suit in the state court 
was commenced by the annuitants for the purpose of subjecting 
the three quarter sections of land to the payment of their annuities, 
and they obtained a decree that the liens of their legacies were 
paramount to the titles of the purchasers from the residuary lega- 
tees of Malony, and that the land should be sold to pay them This 
portion of the decree was affîrmed by the Suprême Court of the 
state, and it remains unassailed and unmodified. That suit, how- 
ever, is still pending under an instruction from the Suprême Court 
to the court below to détermine whether or not the complainant 
Jos<;ph A. Williams may lawfully be required to pay the amount 
owing upon his note to Neely to the complainants in that suit. 
The court which first acquires jurisdiction of spécifie property by 
the issue and service of process in a suit to enforce a lien upon it, 
where in the subséquent proceedings it may find it necessary or 
convenient to take possession or control of it, is entitled to retain 
that jurisdiction to the end, without interférence by any court of 
co-ordinate power. Gates v. Bucki, 53 Fed. 961, 969, 4 C. C. A. 
116, 128, 129 ; Memphis Savings Bank v. Houchens, 115 Fed. 96, 
110, 52 C. C. A. 176, 190, 191. Where a subséquent suit involving 
the rights of the parties to the same property is commenced in a 
court of co-ordinate jurisdiction, that suit should not be dismissed, 
but, before a seizure of the property is made therein, it should be 
stayed until the proceedings in the court which first obtained juris- 
diction are concluded, or ample time for their termination has 
elapsed. Zimmerman v. So Relie, 25 C. C. A. 518, 521, 80 Fed. 
417, 420. 

The decree below is reversed, and the case is remanded to the 
Circuit Court, with directions to enjoin or stay the farther prosecu- 
tion of the action at law upon the promissory note signed by the 
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complainants until the amount of the réduction to whîch the com- 
plainants are equitably entitled shall be ascertained and allowed, 
to permit the parties to file a supplemental bill and answers pre- 
senting material events which hâve occurred since the former hear- 
ing, and to take farther testimony, and, when this shall hâve been 
donc, to take further proceedings in accordance with the views 
expressed in this opinion. 

HOOK, Circuit Judge (dissenting). The facts in this case — 
some admitted, and the others established by the overwhelming 
weight of the évidence — are as follows : Through the will of her 
father and a deed from a co-devisee, Annie H. Neely became the 
owner of a tract of land, subject to a mortgage given by the testator 
in his lifetime, and to two annuities which he bequeathed. The 
mortgage was the prior lien. Mrs. Neely was an executrix of the 
will. Richard M. Neely, an appellee herein, is her son. Acting as 
the agent of his mother, he made a contract with Williams for the 
sale of the land for $6,000, $500 of which was paid at the time, 
$2,000 was to be paid when the sale was consummated, and the re- 
maining $3,500 was to be evidenced by a note secured by a mort- 
gage upon the property. There is no pretense that he practiced 
any déception upon Williams ; that he made any covenant against 
incumbrances, or personally obligated himself in any way or to any 
degree whatsoever. He was professedly acting for his mother in 
the making of the contract of sale and Williams so understood it. 
The existence of the mortgage and the annuities were equally ap- 
parent from the public records. The contract of sale was suscepti- 
ble of exact performance. It could bave been fully carried out, and 
ail of the liens against the land could bave been discharged. Be- 
tween four and five months afterwards the sale was consummated. 
Williams received a deed from Mrs. Neely containing covenants of 
warranty and against incumbrances. He paid the $3,000, and executed 
his note and mortgage for the remaining $3,500. But Richard M. 
Neely was not présent at the time. He prepared none of the in- 
struments, and did not in any manner participate in the closing of 
the transaction. For some reason not disclosed in the record Wil- 
liams did not require the release or satisfaction of the annuities 
when he took the deed, paid the money, and gave his note and mort- 
gage. Whether this arose from mistake of fact or of law does 
not clearly appear, but there is not even the slightest ground for 
attributing it to Richard M. Neely. He was not there, and was 
wholly innocent in fact and intent. The note and mortgage for 
the balance of the purchase price were made by Williams direct 
to Richard M. Neely, instead of to his mother, for the reason 
that he paid to her and for her benefît the full sum of $3,500 for 
such securities. Nearly $2,500 of this amount was applied by Mrs. 
Neely's agent, who attended to the consummation of the sale, to- 
wards the discharge of the old mortgage which it is conceded was 
a first lien on the property. There is no reasonable doubt that the 
full value of the new securities was paid from the funds of Rich- 
ard M. Neely to his mother, or for her benefit, in the clearing of 
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the title to the property, and the record shows that counsel for 
Williams assisted materially in proving this fact. The sources 
from whence the money was obtained were fully and conclusively 
shown. Williams knew that his note and mortgage were not made 
to Mrs. Neely, the vendor, but were made to the absent Richard 
M. Neely. And now, many years after the consummation of the 
transaction, when Richard M. Neely seeks payment of that which 
he bought and paid for innocently and in good faith, there is set 
up against his demand a breach of the covenant against incum- 
brances arising from the existence of the lien of the annuities. The 
majority of the court hold in the foregoing opinion that this may 
be donc, but I am unable to bring myself to the conclusion that any 
just application of légal or équitable principles can accomplish that 
resuit. 

In Glascock v. Rand, 14 Mo. 550, it was held : 

"If a purchaser of land exécutes a negotiable note for the purchase money 
to an apparent stranger to the title, and fails to secure himself by a proper 
pénal covenant, he has no one to blâme but himself, and eannot set up as a 
défense to the note the failure of the parties in interest to exécute proper con- 
veyances to him." 

In Cagle v. Lane, 49 Ark. 465, 5 S. W. 790, a similar rule was an- 
nounced. Cagle purchased from Cummings an interest in a patent 
right, for which he was to give his note. At Cummings' direction, 
Cagle made the note direct to Lane, the plaintiff, who paid Cum- 
mings a considération therefor. The patented invention proved to 
be worthless, and Cagle refused to pay the note; claiming inter 
alia a failure of considération, and that the plaintifï was not a bona 
fide purchaser. The court held that the transaction was the same 
in substance as if the note had been drawn in favor of Cummings, 
and by him indorsed to the plaintifï, and that the défense was not 
maintainable. 

In Iron Co. v. Brown, 63 Me. 139, the court said: 

"Where, at the request of the party with whom he deals, one makes his 
promissory note, which Is to be a partial payment for a pièce of worli to be 
done for him, payable to a third party, who is a ereditor of the party with 
whom he contracts for the work, and it Is credited by the payée to such party 
in good faith, the maker eannot set up a failure of considération, as between 
himself and the party with whom he deals, in défense of a suit upon suçh 
note in the name of the payée." 

The English rule is the same. Munroe v. Bordier, 8 C. B. 862, 
65 E. C. L. 861 ; Porier v. Morris, 2 El. & Bl. 89, 75 E. C. L. 88. 

Moreover, it is common doctrine, no longer open to debate, that 
knowledge of the conditions surrounding the considération of a 
promissory note, without knowledge of a breach, will not affect the 
rights of a purchaser. Miller v. Ottaway, 81 Mich. 196, 45 N. W. 
665, 8 h. R. A. 428, 21 Am. St. Rep. 513 ; Rublee v. Davis, 33 Neb. 
779, 51 N. W. 135, 29 Am. St. Rep. 509. 

In United States Nat. Bank v. Floss, 38 Or. 68, 62 Pac. 751, 84 
Am. St. Rep. 752, it was held that knowledge in the purchaser of a note 
that it was given in considération of a good title to land, does not 
afïect his right to recover, in case of a breach of the contract to 
convey, unless he knew the breach had already occurred. 
134 P.— 2 
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In Parsons on Notes & Bills it îs said that knowledge on the part 
of the holder at the time he took the note that it was not to be paid 
on a specified contingency is not sufficient to defeat his right to 
recover, although the contingency had then happened, if he was ig- 
norant of the fact. Volume 1, p. 261. 

In Tiedeman on Commercial Paper it is said: 

"The authorities generally hold that the purchaser of commercial paper is 
uot bm'deued wlth the requirement to see to the exécution and full perform- 
ance of the considération merely because he Iinows what it is." Section 300. 

Under the settled rule of the Suprême Court, a much stronger 
case could be assumed against Richard M. Neely than the record 
justifies, and yet not impair his right to recover from Williams. 
That rule is that bad faith alone will defeat the right of the pur- 
chaser, but a suspicion of a defect or knowledge of circumstances 
that might excite such suspicion in the mind of a cautions person, 
or even gross négligence at the time, is insuffîcient. Hotchkiss v. 
Banks, 21 Wall. 354, 359, 22 L. Ed. 645; Murray v. Lardner, 2 
Wall. 110, 17 L. Ed. 857. _ 

With thèse principles in mind, I am unable to find any support 
for the reversai of the decree of the Circuit Court. It is not as- 
serted in the foregoing opinion that Richard M. Neely personally 
obligated himself in respect of existing incumbrances, nor that he 
was guilty of bad faith, nor, except by suggestion or inference, 
that he was aware or even had any suspicion that his mother had 
failed to lift or make satisfactory provision concerning the annui- 
ties during the months succeeding his sole connection with the 
transaction. Nor is the resuit rested on a contention that he did 
not pay his mother full value for the note and mortgage. 

It is said in the foregoing opinion that the deed, note, and mort- 
gage "were prepared by Annie H. Neely, or by one of her agents." 
A cursory reading of the opinion would convey the inference that 
Richard M. Neely may hâve been the agent, or may hâve been 
présent. But the record shows, without dispute, that he was not 
présent, did not prépare any of the instruments, and did not in any 
manner participate in the closing of the sale. And it does not ap- 
pear that he was aware of any default of his mother when the deed 
was delivered. It is also said in the foregoing opinion that what 
amount, if any, he paid his mother for the note and mortgage, was 
"left in grave doubt by the évidence" ; and while this is said to be 
immaterial, in the view of the case which is adopted, its tendency 
is to support an inference that, after ail, a just resuit was attained 
by the opinion of the court. I hâve already observed that it was 
overwhelmingly shown that the considération was paid, and where 
it came from, and that counsel for Williams assisted in showing it. 
The greater portion of it came from the payment for another tract 
of land, which belonged to Richard M. Neely and a brother, and in 
which their mother had no interest whatever. Again, the fact is 
referred to in the foregoing opinion that Richard M. Neely was one 
of the sureties ûpon the bond of his mother as executrix. It is 
true that he was, but I am at a loss to perceive why that fact was 
referred to as even remotely justifying the conclusion which was 
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reached. The suit was not one dîrectly or indirectly to reach Rich- 
ard M. Neely's responsibility as a surety. Moreover, the maximum 
of his liability as a surety was limited by the bond to $1,000, and 
that is not the Hmit which the court in the foregoing opinion has 
placed upon his liability to respond for the breach of his mother's 
covenant against incumbrances. On the contrary, it is expressly 
said that the undischarged incumbrances are about equal to the 
amount of the note, which is now several times the pénal sum of 
the bond of the executrix. The case of Williams is solely supported 
by a number of unrelated facts and circumstances which are con 
sistent with his own mistake, négligence, or voluntary acquiescencc 
when the sale was consummated, but which neither singly nor in 
combination show bad faith on the part of Richard M. Neely, or 
knowledge of the failure of considération for the note and mort- 
gage, or absence of considération for his purchase of them. 

For thèse reasons, I am of the opinion that the decree of the Cir- 
cuit Court should be affirmed. 



UNITED STATES v. HUNG CHANG. 

(Circuit Court of Appeals, Sixth Circuit December 1, 1904.) 

No. 1,339. 

1. Chinese Exclusion — Judgment op Distbict Coubt— Mode of Review. 

An appeal Is the proper proceeding for the review by tlie Circuit Court 
of Appeals of a judgment of a District Court rendered on appeal from an 
order of a commissloner for the déportation of a Chinese person arrested 
under section 13 of Act Sept. 13, 1888, c. 1015, 25 Stat. 479 [U. S. Comp. 
St. 1901, p. 1317]. 

2. Samb— Nature of Proceedings fob Déportation— Rules of Evidence. 

A proceeding for the déportation of a Chinese person under the ex- 
clusion acts is civil, and not crlminal, In its nature, and the constitutional 
provisions which safeguard the rights of persons accused of crime do not 
apply therein. Admissions or statements of a défendant, voluntarily 
made to the offlcers by whom he is arrested In answer to questions put 
by them either before or after his arrest, are admissible in évidence 
against him, and the government has the right to call and examine liim 
as a witness. 

3. Same— Proceeding for Déportation— Lssues and Peoof. 

In a proceeding for the déportation of a person under Chinese Exclu- 
sion Act Sept. 13, 1888, c. 1015, § 13, 25 Stat. 479 [U. S. Comp. St. 1901, 
p. 1317], as aiïected by Act May 5, 1892, c. 60, § 3, 27 Stat. 25 [U. S. 
Comp. St. 1901. p. 1320], two questions are put in issue by defendant's 
plea of not gnilty : First, whether or not he is a Chinese person or i)er- 
son of Chinese descent ; and, second, if so, whether he is entltled to be 
and remain in the United States— the burden of proof on the latter issue 
being on the défendant. Upon either issue proof to the satisfaction of the 
comuiissioner or the court is ail that is required, and upon the issue as 
to race the appearance of défendant, his color, manner of wearing his 
hair, his dress and language may properly be talJen into considération by 
the commissloner or court ; and iuspectors and interpreters employed by 
the government in the enforcement of the exclusion laws, who state their 
ability from practical expérience to identlfy persons of the Chinese race 
from such characteristics, are compétent to testify upon sueh Issue, al- 
though they may bave no theoretical knowledge of the science of eth- 
nology. 
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4. SaME— EVIDE*fCE CONSIDEEED. 

Rvidence before a commissloner In a proceedlng for déportation con- 
sidered, and held sufflcient to sustain his flnding that défendant was a 
Chinese person, and to warrant hls order of déportation, in tlie absence 
of any évidence of defendant's right to remain in the United States. 

Appeal from the District Court of the United States for the 
Northern District of Ohio. 

For opinion below, see 126 Fed. 400. 

John J. Sullivan, U. S. Atty., and T. H. Garry, Asst. U. S. Atty. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. Hung Chang, appellee, was arrest- 
ed under a warrant issued in pursuance of section 13, c. 1015, Act 
Sept. 13_, 1888, 25 Stat. 479 [U. S. Comp. St. 1901, p. 1317], charg '! 
with being a Chinese person, or person of Chinese descent, fouiiu 
unlawfully in the United States, and, after a hearing before a com- 
missioner of the United States for the Northern District of Ohio, 
was adjudged to be one not lawfully entitled to remain in the United 
States, and ordered deported. From this finding and order, made 
October 26, 1903, Hung Chang appealed "to the District Court of 
the United States in and for the Northern District of Ohio, and to 
the judge of said court," and, after a hearing, the order of the com- 
missioner was reversed and Hung Chang directed to be dischargcd 
from custody. Thereupon the United States appHed for a writ of 
error from this judgment, which the District Judge declined to 
allow, except to his action as a judge and not as a court. In this 
condition the case came before us upon the question as to whether 
the appeal under the act was to the District Judge sitting as a judge 
or as a court, and we held, following In re United States, Petitioner, 
194 U. S. 194, 24 Sup. Ct. 629, 48 L. Ed. 931, that the appeal was 
to the District Court, and not to the judge thereof as an individual. 
130 Fed. 439. In accordance with the suggestion in our opinion, 
the case went back, the proper entries were made, and it is now 
hère on appeal and writ of error to obtain a review of the action 
of the District Court. The case brought hère both by appeal and 
by writ of error is but one case and will be so considered. Hurst 
V. Hollingsworth, 94 U. S. 111, 24 L. Ed. 31. In our opinion it is 
properly hère by appeal. Ark Foo v. U. S., 128 Fed. 697, 63 C. C. 
A. 249 ; Tsoi Yii v. U. S. (C. C. A.) 129 Fed. 585. 

The order of the commissioner was apparently based not only 
upon the oral testimony, but the appearance of Hung Chang him- 
self ; the order, among other things, reciting: 

"Whereas, an examlnation was thereupon had by me of sald Hung Chang 
upon the said charge, from which examlnation, and from the évidence ad- 
duced before me, it appears to me that the said Hung Chang is by race, lan- 
guage, color, and dress a Chinese person, and a laborer by occupation," etc. 

1[ 4. Citizenship of the Chinese, see notes to Gee Fook Sing v. United States, 
1 C. C. A. 212 ; Lee Sing Far v. Same, 35 C. C. A. 332. 
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în thc hearing bcfore the District Court, the government intro- 
duced three witnesses, the défendant none. Two were inspectors, 
the third an interpréter. 

Thomas O'Neill, a Chinese inspecter, testified he had been such 
about three months. He first met the défendant on a Nickel Plate 
train, at the station in Clcveiand. Hung Chang was accompanied 
by six other Chinamen. The witness asked him in Chinese for his 
certificate, which he did not produce. In reply to questions he said 
he came from Vancouver, and then from Buffalo, and that he came 
over in a boat. At that time (as when in court) he had his hair 
donc up in a queue, braided, and wound around the top of his head. 
His hair was black; the color of his skin yellow. Failing to pro- 
duce a certificate, Hung Chang was placed under arrest, and sub- 
sequently made a detailed statement to the witness, through the 
government interpréter, which was testified to by the latter. The 
witness testified that for three months his officiai work had been 
with Chinese persons ; that some years before, when employed in 
the Boston navy yard, he had for several years been in the habit 
of visiting friends, some 15 or 20, among the Chinese résidents of 
that city. He stated that from association and observation he had 
made a practical study of the racial characteristics of the Chinese, 
and he was prepared to testify that Hung Chang was a Chinese 
person; but the court refused to permit it, because he admitted he 
had not made a study in the books of the science of ethnology. 

Frank Pierce, the Chinese inspecter in charge, was 43 years old, 
and had been a Chinese inspecter since June, 1902. It had been 
his business closely to observe Chinamen, and he had made a study 
of their peculiarities. He testified that he had the means of know- 
ing whether the défendant was a Chinaman, that he had examined 
him for the purpose of detei"mining that question, and he was pre- 
pared to testify that he was a Chinaman ; but the court would not 
permit it, because he admitted that his knowledge was practical, 
that he had not made a study of racial distinctions in books. 

Shere F. Moy, the Chinese interpréter, was 40 years old. He was 
born in China, in the Sun Ling district; lived there until he was 
13, and then came to this country; lived hère until 1883; spent the 
next two years in China, and has been back hère evex since. The 
witness talked with Hung Chang in Chinese. He testified that 
Hung Chang used the dialect of the Sun Ling district, where wit- 
ness was born and raised. Witness testified that he was able to 
distinguish a person of Chinese descent from one of any other 
nationality, and he was ready to testify that Hung Chang was a 
person of Chinese descent, but the court would not permit him to, 
because he admitted on cross-examination that if a Chinaman had 
his queue eut ofif and did not speak the Chinese language he might 
be mistaken for a Corean or a Japanese. Shere Moy further testi- 
fied, under objection, that Hung Chang stated to O'Neill, the in- 
specter, through him, that his name was Hung Chang; that he was 
born in China ; that he came from Hong Kong, and landed at Van- 
couver; that he lived there seven months, then came to Toronto, 
where he lived over a year, and from there came surreptitiously, by 
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boat, along with a lot of other Chinamen, to tlie United States, 
landing in a sandy place, from which they walked to a place where 
they took a train. He stated he was a laborer — a laundryman. 
Afterwards, at the United States Attorney's office, in answer to 
questions, Hung Chang stated that he was a full-blooded Chinese, 
and that his parents and grandparents were Chinese. It did net 
appear that thèse statements were induced by any promise or threat. 
At the same time the défendant was not warned that they wouki 
be used against him in the trial. The court excluded them on the 
ground the case was a criminal one, and they were not made vol- 
untarily. 

Hung Chang was présent in person, presenting every outward 
appearance of being a Chinaman. He had his own Chinese inter- 
préter. After the court had excluded the testimony of the three 
witnesses mentioned, the government requested that Hung Chang 
take the stand, and, through his interpréter, put to him two ques- 
tions : First, whether he was a Chinese person ; and, second, what 
was the nationality of his father and mother. Thèse questions were 
objected to by counsel for the défendant, and the objections were 
sustained, the court taking the view that the case was a criminal 
one, and that he could not and would not compel the défendant to 
be a witness against himself. 

To ail of thèse rulings the government excepted, and the broad 
questions for considération are : First, the nature of the proceed- 
ing; second, the kind of évidence required; and, third, whether 
there was enough to demand the déportation of the défendant. 

1. By the treaty with China of December 8, 1894 (28 Stat. 1210), 
the coming, except under certain conditions specified in the treaty, 
of Chinese laborers to the United States, was absolutely prohibited. 
Article 1. Registered Chinese laborers were to be permitted to 
return to the United States under certain conditions and within cer- 
tain periods, but only upon the production of proper certificates. 
Article 2. The provisions of the treaty were not to affect the right 
then enjoyed of Chinese officiais, teachers, students, merchants, or 
travelers, but not laborers, to come to the United States, but only 
upon the production of certificates from their government, viséed 
by the diplomatie or consular représentatives of the United States at 
their porcs of departure. Article 3. For the purpose of carrying 
out the policy, thus broadly indicated, of excluding from the United 
States ail Chinese persons with few exceptions, and of imposing 
upon ail Chinese persons arrested and charged with being unlaw- 
fully within the United States the burden of establishing their right 
to be and remain hère, the Chinese exclusion acts provide, among 
other things, as follows: 

"That any Chinese person or persons of Chinese descent found unlawfully 
in the United States or Its territories may be arrested upon a warrant issued 
upon a complaint, under oath, flled by any party on behalf of the United 
States, by any justice, judge or commissioner of any United States court, re- 
turnable before any justice, judge or commissioner of a United States court, 
or before any United States court, and when couvicted upon a liearing and 
found and adjudged to be one not lavvfully eutitled to be or remain in the 
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United States, swli person sliall be removed from the United States to the 
country whenee he came." 

"But any such CUiiiese person convicted before a commissloner of a United 
States court may, within ten days from sucli conviction, appeal to tlie judge 
of tlie district court for tiie district." Section 33, c. 1015, Act Sept. 13, 1SS8, 
25 Stat. 479 [U. S. Comp. St. 1901, p. 1317]. 

"That any CliincKe person or person of Chiuese descent arrested under the 
lirovisious of tliis act or the acts hereby extended sball be adjudged to be 
uula'.vfuUy witlùu tbc United States unless sucli person shal! establisL, Ijy 
afiiruiative proof, to tlie satisfaction of such justice, jndge, or coiumissioner, 
his lawful right to reniain in tlie United States." Secton 3, c. GO, Act May 
5, 1892, 27 Stat. 25 [U. S. Comp. St. 1901, p. 1320]. 

Hung Chang was arrested and tried under section 13, subject to 
tlie régulation established by section 3. His plea of "not guilty" 
put in issue two questions : First, was he a Chinese person or a 
person of Chinese descent? second, was he entitled to be and re- 
main in the United States? If found to be a Chinese person or per- 
son of Chinese descent, it then became his duty to establish his 
lawful right to remain in the United States, and this he was to do 
"by affirmative proof to the satisfaction of such justice, judge or 
commissioner." In the case of laborers, this right can be shown 
onlv by producing the certificate required by section 6 of the act 
of May 5, 1892, as amended November 3, 1893. 28 Stat. 7, c. 14 
[U. S. Comp. St. 1901, p. 1320]. In the case of merchants and 
others of the excepted classes only by producing the certificate re- 
quired bv section 6 of the act of Mav 6, 1882, as amended by the 
act of July 5, 1884. 23 Stat. 115, c. 220 [U. S. Comp. St. 1901, p. 
1307]. As the record shows, Hung Chang had every appearance 
of being a Chinaman. His name, his language, his color, his mode 
of dressing the hair, his garb, ail bespoke a person of Chinese de- 
scent. To any person of common knowledge and information, his 
appearance testified unmistakably to his race; and he himself had 
not denied, but admitted, his origin and nationality. Under thèse 
circumstances, what was the nature of the proof required to estab- 
lish, to the satisfaction of the court, this obvious and only tech- 
nically denied fact, nameh^ that he was a Chinese person or a per- 
son of Chinese descent? But before taking this up let us consider 
the nature of the proceeding, whether criminal or civil. 

2. Whether based upon the power which every sovereign nation 
lias of forbidding the entrance of foreigners within its territory, 
or upon the power under the Constitution to regulate commerce 
with foreign nations, it is settled by the décisions of the Suprême 
Court that Congress has the power to exclude or expel aliens from 
the United States, to provide for the déportation of those unlaw- 
fully hère, and to intrust this to executive ofScers, acting either 
alone or in connection with the courts. The Chinese Exclusion Case, 
130 U. S. 581, 9 Sup. Ct. 623, 32 L. Ed. 1068; Nishimura Ekiu v. 
U. S., 142 U. S: 661, 12 Sup. Ct. 336, 35 L. Ed. 1146 ; Fong Yue Ting 
V. U. S., 149 U. S. 699, 713, 731, 13 Sup. Ct. 1016, 37 L. Ed. 905; 
Lem Moon Sing v. U. S., 158 U. S. 539, 15 Sup. Ct. 967, 39 L. Ed. 
1082 ; Wong Wing v. U. S., 163 U. S. 229, 237, 16 Sup. Ct. 977, 41 
L. Ed. 140; U. S. V. Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 456, 
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42 L. Ed. 890; Fok Yung Yo v. U. S., 185 U. S. 305, 22 Sup. Ct. 686, 
46 L. Ed. 917; Chin Bak Kan v. U. S., 186 U. S. 193, 201, 22 Sup. 
Ct. 891, 46 L. Ed. 1121 ; Japanese Immigrant Case, 189 U. S. 87, 97, 
23 Sup. Ct. 611, 47 L. Ed. 721 ; Ah How v. U. S., 193 U. S. 65, 24 
Sup. Ct. 357, 48 L. Ed. 619 ; United States v. Sing Tuck, 194 U. S. 
161, 24 Sup. Ct. 621, 48 L. Ed. 917 ; Turner v. Williams, 194 U. S. 
279, 290, 24 Sup. Ct. 719, 48 L. Ed. 979. 

Referring to the character of the Chinese déportation proceeding, 
the Suprême Court, speaking by Mr. Justice Gray, said in Fong 
Yue Ting v. U. S., 149 U. S. 698, 730, 13 Sup. Ct. 1016, 37 L. Ed. 
905: 

"The proceeding before a United States judge, as provided for In section 
6 of the act of 1892, Is In no proper sensé a trial and sentence for a crime or 
offense. It Is slmply the ascertalnment, by appropriate and lawful means. 
of tlie fact whether the conditions exist upon whieh Congress-, has enacted 
that an allen of thls class may remaln wlthln the country. The order of dé- 
portation is not a punishment for crime. It Is not a banisbment, In the sensé 
In which that word is often applied to the expulsion of a citizen from his 
country by way of punishment. It Is but a method of enforcing the return to 
hls own country of an allen who has not complled with the conditions upon 
the performance of which the government of the nation, acting wlthin its 
constitutional authorlty, and through the proper departments, has determined 
that hls contlnulng to réside hère shall dépend. He has not, therefore, been 
deprlved of Ufe, Uberty, or property wlthout due process of law; and the 
provisions of the Constitution, securing the right of trial by jury, and pro- 
hibiting unreasonable searches and selzures and cruel and unusual punish- 
ments, hâve no application." 

This language was quoted with approval in Wong Wîng v. U. 
S., 163 U. S. 236, 16 Sup. Ct. 980, 41 L Ed. 140, in which the court 
held that section 4 of the act of May 5, 1892 (27 Stat. 25, c. 60 [U. 
S. Comp. St. 1901, p. 1320]), which provides that Chinese persons 
convicted of being unlawfully within the United States should be 
imprisoned at hard labor for a period not exceeding one year, was 
in violation of the fifth and sixth amendments to the Constitution, 
becatise under it infamous punishment might be imposed without 
a trial by jury. 163 U. S. 237, 16 Sup. Ct. 981, 41 L. Ed. 140. But 
in that case, referring to the nature of the détention pending a 
hearing to déport, the court says : 

"We think it clear that détention, or temporary confinement, as part of 
the means necessary to glve efCect to the provisions for the exclusion or ex- 
pulsion of allens, would be valld. Proceedings to exclude or expel woukl 
be vain if those accused could not be held in custody pending inquiry into 
their true character and while arrangements were being made for their dé- 
portation. Détention is a usual feature of every case of arrest on a crlminal 
charge, even when an innocent person is wrongfully accused ; but it is not 
imprisonment in a légal sensé." 163 U. S. 235, 16 Sup. Ct. 980, 41 L. Ed. 140. 

Accordingly, while holding that a Chinese person could not be 
punished by imprisonment without a trial by jury, the power of 
Congress to expel by executive process was sustained, the court 
saying (page 237, 16 U. S., page 980, 16 Sup. Ct., 41 L. Ed. 140) : 

"We regard It as settled by our prevlous décisions that the United States 
ean, as a matter of public pollcy, by congresslonal enactment, forbld aliéna 
or classes of allens from coming within their borders, and expel aliéna or 
classes of aliens from their territory, and can, in order to make effectuai 
8ueh decree of exclusion or expulsion, devolve the power and duty of Identify- 
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ing and arrestlng the persons Included in such decree, and causing thelr dé- 
portation, upon executive or subordinate offlcials." 

See, also, U. S. v. Mrs. Gue Lim, 176 U. S. 459, 461, 20 Sup. Ct. 
415, 417, 44 L. Ed. 544; Turner v. Williams, 194 U. S. 279, 291, 24 
Sup. Ct. 719, 722, 48 L. Ed. 979. 

3. We regard it settled by the cases we hâve cited, and others 
referred to therein, that the proceeding to déport is civil, and not 
criminal, in its nature. Its object is to expel the alien from a place 
where he has no right to be, and to send him back where he belongs. 
It does not punish him, for expulsion from a place where one has 
no right to be is not punishment, and it does not forfeit any right 
within the rule in Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 
L. Ed. 746, for he has no right to be hère, and therefore possesses 
none to forfeit. It is no more criminal in character than is a pro- 
ceeding to eject a person wrongfuUy in possession of real estate, or to 
enjoin one from wrongfully enjoying an easement in real estate. 
Neither the rules of évidence nor the nature of the proof required in 
criminal cases govern. The Suprême Court has expressly held that 
the amendments to the Constitution which safeguard the rights of per- 
sons accused of crime do not apply. The rule in the Bram Case, 168 
U. S. 533, 18 Sup. Ct. 183, 43 L. Ed. 568, respecting the admission of 
statements made by a person charged with crime, does not control. 
The statements made by Hung Chang to the inspector and interpréter 
should hâve been admitted. Thèse statements, partly made before and 
partly after his arrest, were not made involuntarily. They viere made 
in answer to questions officially put. If the défendant had sought to 
enter the country in a lawful way, through a port of entry, it would 
hâve been the duty of an officer of the United States to examine him 
as to his right to enter, and his statements could hâve been used 
against him. His coming surreptitiously into the country did not ma- 
terially alter the situation. It was now the duty of an officer to exam- 
ine him as to his right to remain. The statements he made were not 
introduced as confessions of crime, but as admissions in a civil matfer. 

It further follows from the fact that this was a civil proceeding that 
Hung Chang could not assume the attitude of a défendant in a criminal 
case, refuse to testify, and insist his refusai should in no way be used 
against him. It is unnecessary to décide whether he couM hâve been 
compelled to answer. No attempt was made to compel him. His 
counsel advised him not to answer, and the court approved of this, 
and excluded the questions. This refusai to testify upon matters pe- 
culiarly within his knowledge was proper for considération by the 
court. United States v. Lee Huen et al. (D. C.) 118 Fed. 443, 456. 

4. Ail the testimony of the government identifying Hung Chang as 
a Chinese person was excluded. In the cases cited the Suprême Court 
nas sustained the authority of Congress to provide, through executive 
agencies, for the identification and déportation of Chinese persons un- 
lawfully in this country. To identify such Chinese persons in the first 
instance, inspectors and interpreters are employed. The witnesses 
ofFered were two inspectors and one interpréter. Thèse witnesses had 
devoted and were devoting their time to the identification and examina- 
tion of Chinese persons. They had made a practical study of the 
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characteristics of Chinamen. They were préparée! to testify that Hung- 
Chang was a Chinese person; but the court would not permit it, be- 
cause they did not qualify as experts in the sciences of anthropology 
and ethnology. A study of Chinamen as they are was not sufficient. 
One must know what they are said to be in bocks. The court assumed 
there are certain racial characteristics concealed somewhere about 
Chinamen, which can only be known by great study in bocks, and that 
the identification of a person as a Chinaman upon any other grounds of 
distinction is worthless as évidence. Nothing but the testimony of 
experts in the science of race distinctions would, in his opinion, satisfy 
the demand for proof upon the point whether Hung Chang was a 
Chinaman or not. The court even went to the extent of holding that 
if the statements of Hung Chang were admitted, to the effect that he 
was born in China, and that his parents and grandparents were Chi- 
nese persons, his testimony would not be important, saying: 

"The fact that an indlvidual was born In China Is in no wise conclusive 
that he is a Chinese person, nor does it tend to prove that he is such. The 
statement that his father and mother and his grandparents were Chinese 
persons Is only the expression of an opinion, and can hâve no more weight 
in coming from the défendant than If coming from any oue else." 

No support for the view thus taken by the court of the kind of proof 
required in a déportation proceeding can be found in the policy or pro- 
visions of the Chinese exclusion acts. A history of their adoption ma}- 
be found in the opinion of Mr. Justice Field in the Chinese Exclusion 
Case, 130 U. S. 581, 9 Sup. Ct. 633, 33 L. Ed. 1068. Refcrring; to 
the immigration of the Chinese into California, he says that, notwith- 
standing the favorable provisions of the early treaty with China, "the)- 
remained Etrangers in the land, residing apart by themselves, and ad- 
hering to the customs and usages of their own country. It seemed 
impossible for them to assimilate with our people, or to make any 
change in their habits or modes of living." Page 595, 130 U. S., page 
626, "9 Sup. et., 32 L. Ed. 1068. And this was one reason for their 
exclusion. The Chinese are a peculiar people, not hard, but easy, to 
recognize. Their racial characteristics are plain and a|)parent. The 
acts themselves recognize this in providing that, when a Chinese person 
found unlawfuUy in the United States is deported, "the person wlio 
brought or aided in bringing such person in the United States shall 
be liable to the government for ail necessary expenses incurred in such 
investigation and removal"; and heavy penahies are imposed on tlie 
master of any vessel who permits any Chinese person to land in the 
United States in violation of law. Because the distinguishing char- 
acteristics of the Chinese — such as the color, the mode of dressing the 
hair, the language, and the garb— are marked and obvious, open to ail, 
thèse are not, therefore, to be rejected as worthless, and the govern- 
ment restricted to other characteristics, which are not described, and 
apparently are unknown except to supposed experts in an occult 
science. The nature of the proof required is not that demanded in a 
criminal case. Thèse acts are to receive a sensible construction, such 
as will effectuate the législative intention. Lau Ovv Bew v. U. S., l-i-i 
U. S. 47, 59, 13 Sup. Ct. 517, 36 L. Ed. 340 ; U. S. v. Mrs. Gue Lira, 
176 U. S. 459, 467, 20 Sup. Ct. 415, 44 L. Ed. 544. The statute 
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provides that any Chinese person arrested on the charge of being 
unlawfully within the United States must establish his right to 
reniain hère by affirmative proof, to the satisfaction of the com- 
missïoner or court. No greater degree of proof is reqiiired on the 
part of the United States. It is net required to do more than sat- 
isfy the commissioner or judge, by affirmative proof, that the one 
under arrest is a person of Chinese descent. This does not mean 
to satisfy beyond any possibihty of doubt, but only to a reasonable 
degree of certainty, such as a rational mind would demand in any 
scrious mattcr of personal concern. U. S. v. Lee Huen (D. C.) 
118 Fed. 442, 457. It may be questioned whether Congress ever 
contemplatcd in this proceeding the raising of the question wheth- 
er the person arrested was or was not a Chinese person. Congress 
apparently assumed that the characteristics of Chinese persons are 
matters of common knowledge. A Chinese person found unlaw- 
fully in the United States was to be arrested, and, after a hearing, 
deported, unless he satisfied the authorities that he had a right 
to remain. This apparently left to the inspecter who made the 
arrest the identification of the Chinaman as such. Indeed, al- 
though the exclusion acts hâve been in force for some 20 years, 
this is the first case in which the question was raised and proof 
demanded. It is not necessary to consider whether the question 
of race goes to the jurisdiction of the commissioner, and might 
or should be raised by a proceeding in habeas corpus, as in Gon- 
zales V. Williams, 192 U. S. 1, 24 Sup. Ct. 177, 48 L. Ed. 317. Un- 
doubtedly it is necessary for the commissioner and the court to 
find that the défendant is a person of Chinese descent, in order to 
sustain their jurisdiction and justify the déportation. But under 
the circumstances it is necessary for neither to close their eyes to 
the obvions facts. The commissioner, as pointed out, apparently 
took into considération the real évidence furnished by the défend- 
ant himself as to his race. It was entirely compétent for the court 
below to do the same thing. Upon the question of race ancestry, 
the person involved is often the best évidence to produce. It is a 
case of "res ipsa loquitur." The tribunal judges by looking at 
the person. 1 Greenleaf on Evidence (IGth Ed.) § 13c; Chamber- 
layne's Best on Evidence, p. 196, notes. 

In Garvin v. The, State, 52 Miss. 207, it was held that, where an 
indictment described the accused as a "colored person," that fact might 
be proven by his production before the jury; the court saying (page 
209): 

"It Is urpred that this was erroneous, becaiise It Is said that the jury can 
know nothing except b,y the testimony of witnesses. This Is not true as to 
physical facts, which may be brought to their attention by ocular démon- 
stration. It would not be necessary to prove by other testimony than profert 
of the party that he was 'a person.' 'a man,' if so described in the indict- 
ment." See, also, Warliclc v. White, 76 N. C. 17ô, 179. 

In the case of Ark Foo v. U. S., 128 Fed. 697, 63 C. C. A. 249, Ark 
Foo claimed he was born in the United States. A witness testified 
that he was 29 years old, and was born in the United States. The 
commissioner rejected this testimony, saying that he was satisfied 
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from the defendant's appearance tliat he was certaînly over 40 years 
of âge, and therefore placed no reliance in the witness' story. The 
Circuit Court of Appeals of the Second Circuit sustained the ac- 
tion of the District Judge in holding that the commissioner's déter- 
mination ought not to be disturbed on appeal; saying: 

"To the commissioner Is delegated the duty to détermine in the flrst in- 
stance thèse questions of fact ; and if it were perfeetly apparent to him, as he 
says it was, that the appellants' witness had falsely stated the âge of one 
of them, the commissioner was justifled In rejecting the entire testimony." 

The appearance of Hung Chang, his color, his mode of dressing 
the hair, his language, ail are described in the record in testimon}' 
not objected to. Ail were présent and apparent to the court. 
They were proof sufficient, in the absence of explanation or con- 
tradiction, to warrant the finding that he was a Chinaman or person 
of Chinese descent. In addition, there was the testimony of the 
government witnesses, which was received, tending to show he 
was a Chinaman, and also the fact that he refused, in answer to 
questions, to state whether he was or was not a Chinese person, 
and what was the nationality of his father and mother. In our 
opinion, the proof thus produced was ample to establish the fact 
that the défendant was a person of Chinese descent, and, no proof 
being produced by him tending to show his right to remain in the 
United States, the judgment of the lower court is reversed, and 
the case remanded, with directions to enter a judgment affirming 
the finding and order of the commissioner, and directing the dé- 
portation of the défendant, Hung Chang. 



PFLUEGBR V. LEWIS FOUNDRY & MACHINE CO. 
(Circuit Court of Appeals, Stxth Circuit. December 14, 1904.) 

1. Mbchanics' Liens— Machineky— Pixtubes— Bankruptcy. 

A bankrupt, engaged in manufacturing steel and iron, purchased a 
"sQueezer" and a steam pump for use in his steelmill. The squeezer waa 
a heavy pièce of machinery; weighing, with the puniû, 37,500 pounds. 
It was erected on a brick base, to which it was fahienea with bolts. To 
provide proper space therefor, the roof of the building was cai-ried up 
eome six feet, and a skylight built on top. The pump was to be put on 
a similar base, but none of the parts of the machine were connected with 
the wall of the building. Eeld that, as between the bankrupt and the 
seller, such machinery was a fixture, and within Rev. St. Ohlo 1892, § 
3184, providing for a mechanic's lien for the furnishing of machinery for 
a mlll, etc., on the mill or manufactory, and on the interest, leasehold. 
or otherwlse, of the owner in the lot or land on which the same may 
stand. 

2. Same— Paymbnt — Checks. 

Where a bankrupt gave ehccks to the seller of machinery In payment 
therefor, both parties expecting that the bankrupt would provide neces- 
sary funds within a few days to pay the checks, during which the payée 
agreed to hold them, but funds were never so provided, and there was 
no express agreement that the checks should be received as payment, the 
seller was remitted to his original rights under the contract of sale, 
without regard to the checks. 



PFLUEGEE V. LEWIS FOUXDKT & MACHINE CO. 29 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

W. E. Young and Francis Seiberling, for appellant. 
Ciiarles J. Estep and Robert M. Morgan, for appelles. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This controversy arose in the court 
below upon a pétition presented by The Lewis Foundry & Machine 
Company, praying for the récognition and en forcement of a mechanic's 
lien which it claimed, under the statutes of Ohio, upon the mill or 
manufactory of the bankrupt, the Ohio Steel & Iron Specialty Com- 
pany, as well as upon the lands and premises upon which the same was 
built, and specifically upon certain particular machinery which it had 
furnished and sold to the bankrupt to be put into and used in said 
mill. It was for the purchase price of this particular machinery that 
the petitioner claimed the lien. The référée disallowed the pétition, 
and the matter was taken before District Judge Wing upon a pétition 
for review. The District Judge reversed the order of the référée, and 
directed the entry of an order allowing the lien claimed upon the 
mill and the land on which it stood, but disallowing it in so far as it 
was asserted as a distinct and separate lien upon the particular ma- 
chinery sold by the petitioner to the bankrupt. No appeal was taken 
by the petitioner from this last part of the order, but the trustée has 
appealed from so much of the order as allows the lien upon the mill 
and the premises occupied by it. The mill was a rolling mill, used 
for the manufacture of steel and iron products. For the purpose of 
equipping it with machinery désirable for its work, the bankrupt on 
March 31, 1903, purchased, and the appeîlee sold to it, a machine called 
a "squeezer," and a steam pump to supply it with hydrauHc pressure. 
The function of a squeezer is to receive the product of the furnace 
after it has passed from the furnace between the rolls, and further to 
compact it by squeezing under hydraulic pressure, after which it is 
eut into billets. The squeezer is a heavy pièce of machinery ; weigh- 
ing, with the pump, as much as 37,500 pounds. In the mill it was 
erected upon a base built of brick, four feet high, through which bolts 
were carried up to receive the base of the squeezer and burrs or nuts 
to hold the latter securely on its foundation. To provide a proper 
place for it, the roof of the building was in this instance carried up 
some six feet, and a skylight put in at the top. The steam pump was 
to be put upon another similar base. Neither of the parts of the ma- 
chine was connected with the wall of the building. The squeezer had 
already been erected in the mill at the time when the pétition in bank- 
ruptcy was filed, but the steam pump, although it has been delivered 
at the Works, had not yet been set up. The pump was to get its steam 
from the "header" — a large conduit coniing from the boiler and 
carried out into the building to supply steam by branches to the différ- 
ent engines or machines in the building. The purchase price of the 
machinery was $3,750, to be paid within 30 days from the date of the 
contract. The necessary proceedings to obtain a lien were duly taken 
within the time prescribed by the statute. The purchase price not be- 
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ing paid when it became due, the appellee pressed for payment. The 
Ohio Steel & Iron Specialty Company was in straitened circumstances 
and could not, or at least did not, pay the debt, but at length gave 
to the appellee its two checks, for $1,875 each, in settlement. Thèse 
checks were drawn upon a bank where, as both the parties knew, the 
(Irawer had no funds, but where it was supposed by them he would 
before long hâve sufficient to pay the checks; but, though the checks 
were afterwards presented, no part of them was ever paid. On or 
about July 3, 1903, a pétition in bankruptcy was filed by the creditors 
of the Ohio Steel & Iron Specialty Company, whereon it was shortly 
thereafter adjudged bankrupt. Pflueger was appointed trustée. 

The principal questions argued by counsel orally and by brief are, 
first, whether the Ohio statute requires that the machinery, etc.,, fur- 
nished to a mill, manufactory, etc., must be something intended to be 
so attached to the realty as to become fixtures thereon, or whether the 
statute extends to machines not having that characteristic, and may 
continue to be personal property ; and, second, whether this particular 
machinery should, upon the facts stated, be adjudged to be fixtures or 
chattels. The statute (section 3184 of the Revised Statutes of Ohio of 
1893) provides as follows (omitting irrelevant matter) : 

"A person who performs labor or furnishes material or machinery • • * 
for ereeting, alterlng, repairing or removing * * * a mill or manufactory 
* • * by virtue of a contract with the owner or his authorized agent, shal! 
hâve a lien to secure the payment of the same upon sueh * * * mill or 
manufactory * * * and upon material and machinery so furnished, and 
upon the Interest, leasehold, or otherwlse, of the owner In the lot or land on 
which the same may stand, or to which it may be removed." 

The statutes of the différent states providing for this class of liens 
vary so much that the construction which has been put upon them, and 
the language employed by their courts in such construction, must be 
attentively observed, before one can properly appreciate the value of 
the décisions relating thereto. We are required, however, to accept 
and conform to the construction which the Suprême Court of Ohio has 
given to this statute. It would seem, as a matter of first impression, 
that the Législature of Ohio did not intend by section 3184 to prescribe, 
as a test for the application of its enactment, the question whether the 
thing furnished is something intended to become a fixture, and will 
be such when placed in the intended location and relation to the mill 
or manufactory. The statute makes a distinction between the mill or 
manufactory and the real estate and the machinery furnished by the 
lienor. If the machinery furnished becomes a fixture, there was no 
need to expressly déclare that the lien should extend to it. The Ohio 
Suprême Court holds that the lien given by this statute arises when 
it is furnished, and is not postponed until it is put in its place in the 
mill (Beckel v. Petticrew, 6 Ohio St. 247) — a conclusion wholly incon- 
sistent with the idea that the lien attaches only when the machine or 
other thing is parcel of the realty, for nothing becomes a fixture until 
it is affixed. It was held by the Circuit Court of Appeals for the Fifth 
Circuit, affirming the décision of Judge Newman, in Re Georgia 
Handle Co., 109 Fed. 633, 48 C. C. A. 571, that, under the statute of 
Georgia which gives a lien upon the "factory" to those furnishing ma- 
terials or machinery for such factory, it was immaterial whether the 
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machinery therein should be considered real or personal property. In 
either case it was subject to the lien. The record failed to show how 
the machinery was attached to the building. But it was held sufficient 
that it showed there was such attachment as was necessary to its opéra- 
tion. However, as we intend to décide this case upon another ground, 
we refrain from expressing any definite opinion upon the question 
just stated, and do not pursue the considération of it further. 

If the machinery which was furnished by the appellee was of the 
nature of a fixture to the mill, it is not doubted — indeed, it is conceded 
by the counsel for the appellant — that the furnishing it entitled the ap- 
pellee to the lien admitted and allowed by the District Court. In 
considering whether it was in the nature of a fixture, it is necessary 
to keep the facts clearly in view. The purchaser was the owner of 
the mill, and of the land on which it stood. The mill was devoted to 
the business in which this machinery was to be employed. It had been 
reorganized for the business of a rolling mill. The foundations in the 
floor of the mill and the opening in the roof for the squeezer were ail 
constructed for a permanent location in that part of the mill, and it 
seems reasonable to suppose that the purchaser intended it to be per- 
manently located and to perform its service in that location — not, 
indeed, irremovably located, because the exigencies of the business 
might require a démolition or reconstruction of the mill, in which event 
a fixture may revert to its original status as personal property. This 
machinery performed a part of the opérations of the mill, and was sup- 
posed to be a necessary, or at least a useful, factor in performing that 
part of the work to which it was to be devoted. It was a pondérons 
structure, not easily moved from place to place. Not only the seller 
contemplated ail thèse things, but the seller knew or anticipated the 
substance of them. We hâve not to décide the question whether, 
upon such facts, in a case between landlord and tenant, the machine 
should be held to be a fixture. Nor is there any other relation between 
the parties which gives rise to any spécial rule of that character. The 
gênerai rule upon this subject rests largely upon the presumed inten- 
tion of the party who acquires the chattel and brings it into fixed asso- 
ciation with his own real property. What that intention was in the 
présent case seems clear. We think there can be no doubt that the 
Ohio Steel & Iron Specialty Company intended to affix the machine in 
question to the real estate as a part of the mill — to remain such per- 
manently. The modem authorities, at least, upon this subject, with 
hardly any exception, agrée that, upon such a state of facts as is pre- 
sented hère, the machine or other thing becomes a fixture, in the ab- 
sence of any statute leading to a différent resuit. Hill v. National 
Bank, 97 U. S. 450, 24 h. Ed. 1051; New York Life Ins. Co. v. 
Allison, 107 Fed. 179, 46 C. C. A. 229 ; Hooven, Owens & Rentschler 
Co. V. John Featherstone's Sons, 111 Fed. 81-94, 49 C. C. A. 239; 
William Firth Co. v. South Carolina L. & T. Co., 123 Fed. 569. 59 
C. C. A. 73 ; Murray v. Bender, 125 Fed. 705, 60 C. C. A. 473, 63 L. 
R. A. 783 ; Hopewell Mills v. Taunton Savings Bank, 150 Mass. 519, 
23 N. E. 327, 6 L. R. A. 249, 15 Am. St. Rep. 235 ; Voorhis v. Free- 
man, 2 Watts & S. 116, 37 Am. Dec. 490; Potter v. Cromwell, 40 
N. Y. 287, 100 Am. Dec. 48.S ; McRae v. Central National Co., 66 N. 
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Y. 489 ; Pond Mach. Tool Co. v. Robinson, 38 Minn. 373, 37 N. W. 
99; Dudley v. Hurst, 67 Md. 44, 8 AU. 901, 1 Am. St. Rep. 368; 
Fifield V. Farmers' Nat. Bank, 148 111. 163, 35 N. E. 803, 39 Am. St. 
Rep. 166; Delaware, L. & W. R. Co. v. Oxford Iron Ce, 36 N. J. 
Eq. 452; Coleman v. Stearns Mfg. Co., 38 Mich. 40; Longbottom 
V. Berry, L. R. 5 Q. B. 123 ; Holland v. Hodgson, L. R. 7 C. P. 334 
(in Exch. Chamb.). 

Counsel for the appellant contends, however, that, although therc 
is no statute of Ohio which controls the détermination whether a thing 
is a fixture, yet the Suprême Court of the state has settled the law of 
the State otherwise than as we understand the gênerai rule to be. 

In AUison v. McCune, 15 Ohio, 726, 45 Am. Dec. 605, a mortgagee 
of a mill site described by metes and bounds, "with ail appurtenances," 
brought suit against an exécution créditer who had levied upon and 
removed the machinery of a steam grist and saw mill standing on the 
mortgaged premises, for the impairment of the mortgagee's security. 
The question was whether the machinery was personalty or fixtures 
belonging to the realty. The court held that it was part of the realty, 
and gave judgment for the plaintiff; saying, "The évidence shows 
it was placed there for permanent use ; that it was attached to the mill 
and the freehold." 

The next case, which is one principally relied upon by the appel- 
ant, is Teafï v. Hewitt, 1 Ohio St. 511, 59 Am. Dec. 634. This, also, 
was a suit by a mortgagee of a lot by its number, "on which," as re- 
cited, "is erected a woolen factory," against exécution creditors of the 
mortgagor who were levying upon the boiler, engine, and the card- 
ing, breaking, spinning, and other machines such as are used in such 
mills. The question, so far as it related to the boiler and engine, was 
eliminated from the case during its progress, but remained for décision 
in respect to the other machinery. This other machinery was fastened 
to the floor by cleats to keep it steady while in opération. It was 
easily removable, and the mortgagor had been accustomed, while he 
had used and occupied the building, to remove it from one part of the 
building to another to suit his convenience; to sell it, and purchase 
other machinery adapted to his wants, and place it in the building. At 
the time when the mortgage above mentioned was given, the mort- 
gagor gave another mortgage upon part of the machinery to secure the 
same debt to the same mortgagee. In the opinion, Judge Bartley dis- 
cusses the whole doctrine of fixtures with much élaboration. Many 
suggestions applicable to différent branches of the subject are made, 
which it is not necessary to canvass now. He states, as the resuit of 
his examination and review of the authorities, his conclusion to be that 
the safest criterion is the united application of the following requisites : 

"(1) Actual annexation to the realty, or somethlng appurtenant thereto. (2) 
Appropriation to tlie use or purpose of that part of the realty with which it 
is connected. (3) The Intention of the party making the annexation to make 
the article a permanent accession to the freehold; this intention being in- 
ferred from the nature of the article affixed, the relation and situation of the 
party making the annexation, the structure and mode of annexation, and the 
purpose or use for which the annexation has been made." 

We may observe, in passing, that the facts of the case at bar fully 
respond to ail the conditions thus proposed. 
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Applying this test to the facts, the court held that the machines, 
other than the boiler and angine, were not fixtures, but personalty. 
The court did not rely upon the fact that a chattel mortgage had been 
given, but stated that the conclusion would hâve been the same if that 
transaction had not occurred. In the course of his discussion, the 
learned judge suggests as a line of démarcation between a fixture and 
personalty the distinction of the motive or propelling power of the 
mil! from the machinery which is propelled by the power. Upon this 
distinction, as there indicated, counsel for the appellant hère contends 
that the squeezer and pump would fall without the line which includes 
fixtures. This might admit of some question. But it is évident from 
the test which the court proposed for itself that the distinction just 
mentioned was not intended to be given as a constant criterion, but 
only one of the lights by which in many cases the proper conclusion 
might be reached. The court admits that the character of the article 
may be changed from one side of the line to the other by agreement 
of parties, and that a conveyance, by describing its subject as a mill 
or manufactory, would carry the machinery fixed and used therein. 
Another reason for supposing that the court did not intend to lay down 
such a test as a ruie is that it could not always or often be applied with- 
out confounding the principles of the law of fixtures as they hâve 
always and universally been applied — as, for instance, between landlord 
and tenant, administrator and heir, and grantor and grantee. For, 
however the décisions hâve varied in respect to the law governing par- 
ticular classes, they hâve never failed to recognize that différent rules 
apply to différent classes of parties. It is to be noticed that the case 
of Allison V. McCune, supra, was cited approvingly, and without any 
suggestion of limitation. 

Fortman v. Goepper, 14 Ohio St. 558, was a case between the mort- 
gagee and subséquent creditors of the mortgagor, and involved the 
nature of certain machinery in a brewery covered by the mortgage. 
The property had been conveyed to the mortgagees by a deed of the 
land and a bill of sale of the personal property, and each was in like 
manner separately mortgaged back for the purchase price. It was 
held — pursuing the course of dealing of the parties — that the ma- 
chinery should be regarded as personal property. This was applying 
a principle recognized in Teaff v. Hewitt, supra, which may be stated 
to be that, when an article of personal property îs associated with or 
attached to realty, its character may be fixed by the agreement of the 
parties concemed, provided the rights of third parties are not thereby 
interrupted. 

The next case învolving this subject was Brennan v. Whitaker, 15 
Ohio St. 446, where a mortgagee of chattels — machinery in a steam 
sawmill— brought suit against parties claiming under a subséquent 
mortgage of the real estate whereon the mill was situated, into which 
the machinery had been placed after the giving of the chattel mortgage 
above mentioned. The machinery consisted of boilers, an angine, 
mill shafting, a drum, a balance wheel, the gearing for an upright 
SEW, one muley saw and its gearing, and one pony engine. The main 
shaft was detachably connected with the engine, and the drum was 
in like manner mounted on the shaft. The gearing of the upright 
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saw was connectée! by a belt with the drum. The other saw was con- 
nected with the main shaft. Ail thèse parts were détachable from 
each other. Some of the machinery could be taken through the doors 
of the mill, and some could not. The chattel mortgage contained a 
privilège to enter and remove the machinery in case of default in pay- 
ment of the debt secured thereby. The court held that ail parts of this 
machinery were fîxtures, and that, although the chattel mortgage had 
been, duly registered, the title of the mortgagee was subordinate to 
that of the mortgagee of the real estate. The case of Teafï v. Hewitt, 
supra, was cited by counsel on both sides, but was not referred to in 
the opinion of the court. It is obvious, however, that, if the sug- 
gestion of Judge Bartley in the latter case had been observed, this dé- 
cision could not hâve been reached. 

The last décision of the Suprême Court of Ohio to which our atten- 
tion has been called is that of Case Mfg. Co. v. Garven, 45 Ohio St. 
289, 13 N. E. 493. This was a suit by the assignée of one Patton, 
an insolvent debtor, for an interpleader between certain parties, of 
whom were the Case Manufacturing Company, who had supplied Pat- 
ton with certain machinery, not including the engine and boiler, for 
a flouring mill, and the Mansfield Machine Works, who had supplied 
a boiler and engine for the same purpbse. AU this machinery had 
been placed and used in the mill. Both thèse parties claimed the pro- 
ceeds of this machinery supplied by them. Other défendants claimed 
under mortgages of the real estate given by parties who derived title 
from Patton. The court below had sustained the claims of the mort- 
gagees of the real estate. It appeared that, when the Case Manufac- 
turing Company sold the machinery to Patton, it was mutually agreed 
between those parties that the title should remain in the vendor until 
the machines were fully paid for, and they had not been paid for. 
There was a similar agreement between Patton and the Mansfield 
Machine Company. Following Brennan v. Whitaker, supra, the Su- 
prême Court held that the Mansfield Machine Company should be post- 
poned to the claimants under the real estate mortgages, but that the 
Case Manufacturing Company should hâve priority over them. The 
conclusion in respect to the claim of the latter company could be sup- 
ported on either of two grounds, namely, a holding that the machinery 
was not in the nature of fixtures, or a holding that, though it might 
otherwise hâve been regarded as a fixture, yet by a compétent agree- 
ment of the parties it had been assigned the status of personal prop- 
erty. It is apparent that the court based its décision upon the fact that 
the parties had agreed to give this machinery the character of person- 
alty. Judge Minshall, who delivered the opinion of the court, begins 
by referring to this agreement and affirming its validity. He then 
proceeds to state the facts, and follows with a discussion of the gênerai 
law on the subject as given in the text-books. Referring to the case 
of Teaff V. Hewitt, supra, he states Judge Bartley's suggestion of a 
method of distinction, and gives reasons for thinking it a simple and 
easy one; but that distinction was not applied and could not be, for 
he says (13 N. E. 497) : 

"There Is no question but that the character of things whlch would other- 
Wlse be fixtures may be changed to that of personalty by the agreement of the 
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parties, and conversely, so as to be blnding upon them. And the stipulation 
of the vendor In each of thèse cases that the title to the property furnished 
by it should not pass until it had been paid for by the purchaser precludes the 
idea that either of them Intended that the machinery furnished by it should 
become a part of the realty until payment had been made, as to impute a 
différent intention would be to suppose that neither Intended the beneflt of 
a stipulation exacted with the greatest eare in its own behalf." 

And in that paragraph of the syllabus which states the holding of the 
court in regard to the claim of the Case Manufacturing Company, and 
which by the law of Ohio is to be regarded as the law of the case, 
the statement is that: 

"Where prior to the act of May 4, 1885, regulating, among other things, 'eon- 
ditional sales' of Personal property (82 Ohio Laws, p. 238), A. sold and de- 
livered to B. the machinery, other than the motive power, used for the manu- 
facture of flour by the roller System, and stipulated that the title to the prop- 
erty should not pass until paid for, and thereupon the machines were, with 
the assent of A. and according to the understanding at the time they were 
sold, placed by B. In his mill, and, for the purpose of facilitating their use, 
were fastened to the floor by bolts, but could readily be removed without 
injury to the building or the machinery itself, and placed in another building, 
held, that the machines were personalty, although so fastened to the building, 
and that the agreement was valid, as against a subséquent mortgage of the 
realty without notice of the agreement." 

The case of Brennan v. Whitaker is cited in the opinion with no in- 
dication of disapproval. We hâve analyzed the foregoing cases in dé- 
tail for the reason that the appellant's case dépends upon the question 
whether the law of Ohio upon this subject is peculiar, and establishes 
the distinction as one depending on the question whether the article 
is part of the motive power, or is part of the machinery propelled by 
it. The most that can be said — though we think it cannot be cor- 
rectly said — is that there are conflicting utterances by the judges in 
the course of their opinions. There is no conflict in actual décisions. 
But if there were, inasmuch as neither the latest case, Case Mfg. Co. 
V. Garven, nor Teafï v. Hewitt, professes to overrule the cases of 
Allison v. McCune and Brennan v. Whitaker, or either of them, the 
law would be so unsettled that we should hâve to judge for ourselves. 

It may further be observed that by the language of the statute the 
lien is given upon not only the real estate, but upon the "mill, manufac- 
tory * * * or other structure," etc. Significance should be giv- 
en to this accumulation of descriptions. In a deed or mortgage, such 
further description added to the gênerai description, as by metes and 
bounds or number of a lot, would, even by the unquestioned rule in 
Ohio, as elsewhere, carry the machinery, such as that hère in question, 
as fixtures or parts of the mill. The reason for the rule is twofold — 
because the employment of the further description indicates a purpose 
to include something else than is included in the gênerai description, 
and also because the use of such spécifie terms as "mill, manufactory," 
etc., imports that what goes to make the spécifie thing was intended to 
be included. We see no reason why this language in the statute 
should not be construed in the same way. The grounds for such 
construction are precisely the same. But we are content to rest our 
décision upon the conclusion reached in respect to the question previ- 
ously discussed. 
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One other question remains: It appears that some time after the 
delivery of the machinery the vendee, on being pressed for payment, 
gave its checks upon a bank for the amount due. It îurther appears 
that it had no funds in the bank to pay them, but that the parties ex- 
pected that the vendee would hâve the necessary funds there in a few 
days, until the expiration bf which the payée agreed to hold them. 
But the funds were not provided, and the checks were never paid. 
There was no express agreement that the checks should be received 
in final payment, and, if there were, the failure of the drawer to provide 
the funds for payment would absolve the payée from his agreement. 
The just and reasonable conclusion to be drawn from the évidence is 
that they were taken as conditional payment only. The Kimball, 3 
Wall. 37, 45, 18 L. Ed. 50; Embrey v. Jemison, 131 U. S. 336, 346, 9 
Sup. Ct. 776, 33 L. Ed. 173 ; % Daniel on Neg. Inst. § 1623. The 
maker of the checks having provided no funds for their payment, the 
vendor was remitted to his original rights under the contract of sale. 
Fleig V. Sleet, 43 Ohio St. 53, 1 N. E. 24, 54 Am. Rep. 800. 

For the reasons above stated, the order or decree of the court below 
is affirmed, with costs. 



WATKINS V. AMERICAN NAT. BANK OF DENVER. 

(Circuit Court of Appeals, Eighth Circuit, November 11, 1904 On Rehearing, 

February 10, 1905.) 

No. 1,984. 

1. PeACTICE— SpiilTTING CAUSE OF ACTION BAES. 

One who avalls Mmself, by action or by défense to an action, of a part 
of an indivisible claim or cause of action, tbereby estops himself from 
again malntalning an action or défense founded upon it One may not 
split his cause of action. 

2. Same— Dépendant has Option to Use Facts Constituting Défense and 

Affirmative Cause of Action as Either, but not as Both. 

A défendant who has a claim which constltutes a défense to the action 
agalnst him and an affirmative cause of action against the plaintiflf has 
the option to use it for défense or for attack, but he cannot do both. 

If he avails himself of any part of it in défense of the action against 
hlm, he Is tbereby conclusively estopped from subsequently maintaiuing 
an action against the plaintiff to recover any portion of it, and he loses 
the excess. 

3. CONTBACT TO CONVEY— DAMAGES FOK BbEACH. 

The measure of damages for the total breach of a covenant to convey 
is the value of the land which the vendor agreed to convey, whenever 
the purchase prlce has been paid, and whenever a prima facie liabtlity 
of the vendee to pay it exists, which has not been released, abandoned, 
or adjudicated adversely, and which the vendor insista upon enforcing. 

[Ed. Note. — For casea in point, see vol, 48, Cent. Dig. Vendor and Pur- 
chaser, §§ 1047-1058.] 

4. Vendee's Note— Breach of Vendoe's Contract— Damages. 

Where each party has partially performed, and has accepted the ben- 
efits of partial performance by the other party, proof of the amount of 
damages from the breach of the vendor's contract to convey is indispens- 
able to the défense of want of considération of the vendee's promissory 
note for the purchase priée, based upon such a breach, because the breach 
constitutes a défense to the amount of the damages from It only. 
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6. AcTio:^— Splitting Causes. 

The vendor sued his vendee for $6,000, balance owing upon his note for 
$16,000, whicli was a part of the considération for a contract for the 
sale of a large amount of real estate. A portion of this real estate had 
been conveyed to the vendee pursuant to the contract. The vendee denied 
llability to pay the balance of his note, because the vendor had lost title 
to the portion of the property which it had not conveyed to him. The 
court found the property which had not been conveyed to be worth 
$25,000, and rendered a judgment for the défendant. The vendee then 
brought an action to recover of the vendor the différence between $25,000, 
the value of the property, and $6,000, the amount unpaid upon his note. 
Hcld, the vendee was estopped by the former suit to malntain the action. 
He could not thus split his cause of action. 
Hook, Circuit Judge, dissenting. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

George H. Noyés, for plaintifiF in error. 

T. J. O'Donnell (Sterling B. Toney and John W. Graham, Jr., 
on the brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and LOCH- 
REN, District Judge. 

SANBORN, Circuit Judge. This writ of error challenges a 
judgment which sustained a demurrer to a complaint which pré- 
sents this case : The plaintiff, Watkins, and the predecessor in inter- 
est of the American National Bank of Denver, the défendant, were 
originally bound by mutual and dépendent covenants, each of which 
was the considération for the other; the former by promissory notes 
to pay $31,000 upon the conveyance to him by the latter of certain real 
property, and the latter by an agreement to convey the property upon 
the payment of the notes. Subsequently, and in the year 1896, the 
plaintiff had paid his note for $15,000, and then by mutual agreement 
he paid $10,000 upon the principal and $800 interest upon his note 
for $16,000. The bank conveyed to him ail the property covered by 
the contract, except certain lots and lands described in the complaint 
in this action, extended the time of payment of the remaining $6,000 
owing upon his note until June 24, 1897, and agreed to convey the 
remainder of the property upon the payment of the $6,000. The bank 
lost the title to this remuant of the property, so that it could not convey 
it. Thereupon it brought an action against Watkins in the United 
States Circuit Court for the Eastern District of Wisconsin upon his note 
to recover the $6,000. At the time this suit was brought the title of the 
bank to the property had been irrevocably lost, so that Watkins had a 
cause of action against it for ail the damages that ever could arise from 
the breach of its covenant to convey. Anvil Min. Co. v. Humble. 153 
U. S. 540, 551, 552, 14 Sup. Ct. 876, 38 L. Ed. 814; Roehm v. Horst, 
178 U. S. 1, 15, 20 Sup. Ct. 780, 44 L. Ed. 953. Watkins answered 
the action upon his note that the agreement of the bank to con- 
vey the property was the considération of his obligation, that the 
property was worth $25,000, that the bank had lost the title to it 
so that it could never convey it, and that he was not liable to pay 
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the note. Thèse averments were denied by a reply, there was a 
trial of the issues thus tendered upon the merits, and a judgment 
in favor of Watkins for costs. Pie has now brought an action in 
the court below, based upon the sanie facts which he pleaded and 
proved in the action upon his note in Wisconsin to recover the 
excess of his damages from the breach of the bank's covenant, over 
the $6,000 which remained unpaid upon his note, to recover the 
différence between $25,000 and $6,000. Under the statutes of Wis- 
consin which go'verned the trial of the action upon his note, he 
might hâve secured a judgment for this $19,000 in that action upon 
the facts which he there pleaded and proved if he had simply de- 
nominated his pleading a counterclaim, and asked for that meas- 
ure of relief. Rev. St. Wis. 1898, §§ 4262-4264, 2656. 

In this State of the case, the plaintiff is met hère by the familiar 
rules that one may not split an indivisible cause of action, and that 
a judgment in a prior action between the same parties which in- 
volves the same subject-matter renders res adjudicata every ques- 
tion which was directly or impliedly involved in the décision. His 
counsel seeks to escape from the effect of thèse principles upon two 
grounds : (1) That the damages which Watkins suffered from the 
breach of the bânk's covenant were not $25,000, but only $19,000 ; 
and (2) that, if he is in error in this, he did not use the $6,000 of 
thèse damages which were requisite to defeat the action on the 
note as a counterclaim, but only as a défense to that action on the 
ground that the considération of the note had failed. 

The measure of damages for the total breach of a covenant to 
convey property is the value of the property which the vendor 
agreed to convey, in case the purchase price has been paid. Where 
the price has not been paid, and the claim for it is released or aban- 
doned, the measure of damages is the différence between the value 
of the property and the unpaid purchase price. If Watkins had 
paid his note, or if the bank had sold it for value before maturity 
to an innocent purchaser, or if it had taken judgment against him 
upon it, the measure of Watkins' damages for the bank's breach 
of its agreement to convey would hâve been $25,000. If the bank 
had surrendered the note to him, his damages would hâve been 
the dift'erence between the amount of that note and the $25,000 
or $19,000. When, however, the bank sued him upon the note, and 
insisted upon his liability upon it, his damages for the breach of 
the bank's covenant were the value of the property it agreed to 
convey, or the sum of $25,000. The note was prima facie évidence 
of Watkins' liability to pay it, and, as long as the bank pressed that 
liability, and there was no agreement or adjudication that it did not 
exist, the damages for the breach of the covenant to convey were 
measured upon the basis that Watkins was bound to pay the note, 
that the bank was bound to convey the land, and that the damages 
for the breach of its obligation were the entire value of the prop- 
erty. Hence it was that, in the action in Wisconsin, Watkins al- 
leged and proved that the bank's covenant to convey was the con- 
sidération of his note; that this covenant had been broken; that 
the value of the land which the bank was to convey, and hence the 
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damages from the breach of its covenant, were $25,000. Thèse 
averments and proofs were indispensable to his défense, because 
the breach of the banlc's covenant constituted a défense to the note 
to the amount of the damages from that breach only. If the value 
of the land, and hence the damages from the breach, had been 
$1,000 or $3,000, or any amount less than $6,000, the breach would 
hâve constituted a défense to the note pro tanto only, and the bank 
would hâve recovered the différence between the amount of the 
damages and the face of the note. 

And hère is the démonstration that the damages from the breach 
of the bank's covenant were $25,000, and not $19,000. The breach 
of that covenant was a défense to the note to the amount of the 
damages caused by the breach. If there had been no damages, 
the breach would hâve been no défense. If those damages had 
been $5,000, there would hâve been a recovery of $1,000 upon the 
note. If they had been $7,000, the action upon the note would 
hâve failed, and $1,000 of the damages would hâve remained un- 
paid. If they had been $19,000, as counsel for the vendee now 
claims, the action on the note would hâve failed, and only $1-3,000 
of damages would hâve remained unpaid. It is because, and only 
because, the vendee's damages from the breach were $25,000, and 
$19,000 of them remained unpaid after applying $6,000 to the 
satisfaction of his note, that the plaintiff demands judgment for 
$19,000 in this action. He cannot escape the rule that one may 
not split his cause of action on the ground that his damages for 
the breach of the bank's covenant were but $19,000. As long as 
his prima facie liability upon his note existed, and the bank insisted 
upon enforcing it, the measure of his damages for the latter's fai!- 
ure to convey was the value of the property which it agreed to 
transfer to him, and he had an indivisible, affirmative cause of 
action against it for $25,000. 

But counsel for the plaintiff persuasively argues that, even if the 
measure of damages for the breach was $25,000, this case is not 
violative of the rule against splitting causes of action because his 
client did not plead the failure of the bank to perform its covenant 
as a counterclaim, and did not claim any recovery on account of it 
in the action on the note, but interposed that breach and the dam- 
ages from it in support of his défense that the considération of hi.s 
note had failed, and for that purpose only. But the same facts 
which constituted this défense to the note also constituted a coun- 
terclaim against the bank, upon which the vendee might hâve re- 
covered in his action upon the note the judgment for $19,000 which 
he now seeks to obtain. If thèse facts had constituted matte'- 
purely défensive, it is conceded that he would hâve been barred 
from again presenting them if he had not interposed them in the 
action upon the note. But as they established both a défense and 
an affirmative cause of action, he might hâve reserved them, and 
hâve permitted judgment against him upon the note, and that 
judgment would not hâve estopped him from subsequently main- 
taining his affirmative cause of action in an independent suit for 
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the breach of the covenant of the bank. 1 Van Fleet on Former 
Adjudication, § 198; 2 Van Fleet op Former Adjudication, § 436; 
1 Freeman on Judgments, §§ 277, 224 ; Cook v. Moseley, 13 Wend. 
277; 1 Sutherland on Damages, § 187; Batterman v. Pierce (N. Y.) 
3 Hill. 171, 174; Britton v. Turner, 6 N. H. 481, 495, 26 Am. Dec. 
713 ; Barth v. Burt, 43 Barb. 628 ; Mimnaugh v. Partlin, 67 Mich. 
391, 34 N. W. 717. In other words, when he was sued upon his 
note he had the option to reserve the breach of the bank's covenant 
for an independent action, to interpose it as a counterclaim, or to 
interpose it as a défense only in the action in Wisconsin. But 
could he interpose it as a défense, and subsequently maintain an 
independent action upon it? May a défendant who has a claim 
against the plaintif? which is available, at his option, either as a 
défense or as an affirmative cause of action, use it first as a défense, 
and then as the basis of an independent suit? This is not the first 
time that this question has been presented to this court. The First 
National Bank of Newton sued W. E. Brown upon his promissory 
note. He interposed a claim much in excess of the amount of his 
note for the waste by the bank of collatéral securities. He pleaded 
this claim both as a défense of payment (Brown v. First National 
Bank, 112 Fed. 901, 904, 50 C. C. A. 602, 56 L. R. A. 876), and as 
a claim for a judgment over against the bank for the excess. A 
demurrer to his pleas for affirmative relief was sustained, and a 
judgment on the merits in support of his défense of payment was 
rendered. Thereupon he brought an action in the United States 
Circuit Court for the District of Kansas against the bank to recover 
the excess of his claim for the waste of the collaterals over the 
amount applied to the payment of his note. An examination of 
the authorities and a considération of the reasons pertinent to the 
questions presented, which are adverted to in the opinion of this 
court, led to the conclusion that this was the true rule: "A de- 
fendant who has a claim, which constitutes a défense to the action 
against him, and an affirmative cause of action against the plain- 
tiff, has the option to use it for défense or for attack, but he can- 
not do both. If he avails himself of any part of it in défense of 
the action, he is thereby conclusively estopped from subsequently 
maintaining an action against the plaintiff upon any portion of it, 
and he loses the excess" — and the dismissal of the second action 
by the court below was sustained. Brown v. First National Bank 
(C. C. A.) 132 Fed. 450. This rule is abundantly supported by 
authority. O'Conner v. Varney, 10 Gray, 231 ; Britton v. Turner, 
6 N. H. 481, 495, 26 Am. Dec. 713 ; Batterman v. Pierce (N. Y.) 
3 Hill, 171 ; Machine Co. v. Farmer, 27 Minn. 428, 430, 8 N. W. 
141 ; Bolen Coal Co. v. Brick Co., 52 Kan. 747, 749, 35 Pac. 810 ; 
Bierer v. Fretz, 37 Kan. 27, 30, 14 Pac. 558; Howell v. Goodrich, 
69 111. 556, 559; Simes v. Zane, 24 Pa. 242, 244; Lucas v. Le 
Compte, 42 111. 303, 305; Sutherland on Damages, §§ 186, 187, 
189; Freeman on Judgments, §§ 277, 224; 2 Van Fleet on Former 
Adjudication, p. 867; Desha v. Robinson, 17 Ark. 245; Burnett 
V. Smith, 4 Gray, 50, 52; Sargent v. Fitzpatrick, 4 Gray, 511; Ins- 
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lee V. Hampton, 11 Hun, 156, 158; Wilder v. Case, 16 Wend. 583; 
Rogers v. Rogers, 1 Daly, 194; Rogers v. Wiggs, 12 B. Mon. 504; 
Henderson v. Henderson, 3 Hare (Ch.) 100, 115 ; I. B. & R. Ry. Co. 
V. Koons, 105 Ind. 507, 5 N. E. 549 ; Jennison Hardware Co. v. 
Godkin, 112 Mich. 57, 62, 70 N. W. 428; Ressequie v. Byers, 52 
Wis. 650, 656, 9 N. W. 779, 38 Am. Rep. 775; Gillespie v. Tor- 
rance, 25 N. Y. 306, 311, 82 Am. Dec. 355 ; 22 Am. & Eng. Enc. of 
Law (Ist Ed.) pp. 438, 439. 

A reco'nsideration of this question and a review of the authori- 
ties hâve only served to strengthen the conviction that this rule is 
firmly established, wise, and salutary. The décisions cited in op- 
position to it rather évade than challenge it. They were rendered 
in sporadic cases, conditioned by peculiar facts, and, in so far as 
they are inconsistent with it, are in conflict with the gênerai cur- 
rent of authority. 

This rule governs the case in hand. When the bank had sued 
Watkins on his note, he had a single, indivisible cause of action 
against it for $25,000 for its breach of its covenant to convey. 
The facts which conditioned that cause of action also constituted 
a défense to the action on the note. Watkins had the option to 
interpose them as a défense or as a counterclaim in the action 
against him, or to reserve them and to subsequently maintain an 
independent action upon them against the bank. But he could not 
do both. He elected to take the benefit of them as a défense, 
and he recovered the full measure of the relief which he demanded 
on their account. He might hâve recovered in that action upon the 
same allégations and proofs which he there made the judgment 
which he now seeks, if he had prayed for it. He did not do so, and 
the judgment in the action upon the note renders the question of 
the relief to which he is entitled res adjudicata, and estops him 
from maintaining an action to recover any remainder of the dam- 
ages for the breach of the bank's covenant, a part of which he used 
to defeat its action upon the note. 

The conclusion which has been reached upon the gênerai demur- 
rer to the complaint renders it unnecessary to consider the ques- 
tion, which was also raised below, whether or not this action is 
barred by the statute of limitations. 

The demurrer to the complaint was rightfully sustained upon the 
first ground, and the judgment is accordingly affirmed. 

HOOK, Circuit Judge, dissents. 

On Rehearing. 
SANBORN, Circuit Judge. A motion for a rehearing of this case 
has been made, based upon the conceded rule that where a contract to 
convey land and a promise to pay for it are entire, and each is the con- 
sidération for the other, and the défendant has received no benefits from 
the contract, it is a complète défense to an action upon either that the 
other has not been and cannot be completely performed. Manitoba 
Fish Co. V. Booth, 109 Fed. 594, 48 C. C. A. 564; Griffin v. American 
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Gold Min. Co., 114 Fed. 887, 53 C. C. A. 507; Bank of Columbia 
V. Hagner, 1 Pet. 455, 465, 7 L. Ed. 319 ; Telfener v. Russ, 1G3 U. S. 
170, 175, 16 Sup. Ct. 695, 40 L. Ed. 930; Tyler v. Young, 2 Scam. 
(111.) 444, 35 Am. Dec. 116. But the complaint in this action présents 
no such case. It discloses the facts that the plaintiff's original con- 
tract was made on January 30, 1893, and was for the purchase of ail 
lands, rights, and privilèges pertaining to the Lake Miriam Ditch, and 
ail réservoirs connected therewith, in addition to the spécifie lots and 
lands described in this complaint, for the sum of $35,437.33'; that the 
plaintiff paid $4,437.33 in cash, and gave his notes for $15,000 and 
$16,000, respectively, for the balance of the purchase price ; that prior 
to January 39, 1896, he had paid the note for $15,000; that on that 
day an agreement was made between him and the bank that he 
should pay to it $10,000 principal and $800 interest upon his note for 
$16,000, that the time of payment of the remaining $6,000 should be 
extended until June 34, 1897, that the bank should immediately convey 
to him ail the property described in the contract, except the lots and 
lands specifîed in the complaint, and that the bank would convey thèse 
lands upon the payment of the $6,000 on June 34, 1897; that the 
plaintiff paid the $10,800 ; that the bank conveyed ail the property cov- 
ered by the contract, save that thus expressly excepted; that it lost 
title to this excepted property ; that it then sued the plaintiff in a court 
in Wisconsin for the $6,000 remaining unpaid upon his note for $16,- 
000; that he answered that the bank could not convey the excepted 
property ; and that the court in Wisconsin in that action, among other 
things, so adjudicated that this excepted property which has not been 
conveyed was worth $35,000 ; that that fact is now res adjudicata be- 
tween the parties to this action. 

It is conceded that if on January 39, 1896, the plaintiff had derived 
no benefit from his purchase, he might then hâve defeated a recovery 
upon his note for $6,000, and might hâve recovered back the purchase 
price which he had paid, if he had insisted that his contract of purchase 
was entire, and that the bank was entitled to none of the purchase money 
because it could not completely perform its agreement. When, how- 
ever, he consented to a partial performance of the contract, he waived 
this défense. After lie had accepted the conveyance of the ditch, its 
réservoirs, and other property, which constituted a part of the consid- 
ération for his note for $16,000, upon which $6,000 still remained un- 
paid, he could no longer successfully defeat an action for the collection 
of this balance upon the ground that the note which evidenced it was 
without considération, or for the reason that the bank was unable to 
convey ail the property described in its contract. By his acceptance 
and rétention of a part of the property, he had estopped himself from 
any such défense. The only défense remaining to him was that the 
considération of his notes had partially failed, and that to the extent 
to which it had failed he was entitled to be relieved from the payment 
of his obligation. If the property omitted from the bank's conveyance 
in 1896 was worth $1,000, and if the failure of the bank to convey it 
entailed damages to the plaintiff to that amount, that fact was a défense 
to the action upon his note to that extent, and to that extent only. 
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The complaint in the action before us contains an averment that the 
fact that this unconveyed property was worth $25,000 was so adju- 
dicated in the action in Wisconsin that it is now res adjudicata between 
thèse parties. From this averment the inference was drawn, and the 
statement was made in the opinion in this case, that the plaintiff an- 
swered in the case in Wisconsin that this was the value of the excepted 
property and that this and other averments of that answer were de- 
nied by a reply. Thèse facts do not otherwise appear in the complaint 
before us, and it is immaterial to the décision in this case in what way 
this issue was framed. However it may hâve been presented to the 
court in Wisconsin, the averment in the complaint in hand establishes 
the fact that the question of the value of this property in some way be- 
came a material issue in the action in Wisconsin, for the décision of 
that question could not hâve rendered that issue res adjudicata unless 
its adjudication had been necessary to the décision of that case. Its 
adjudication could not hâve been necessary to the décision in that case, 
unless the mère failure to convey the excepted property was not in itself 
a good défense to that action, unless the failure to convey it constituted 
a défense to the action upon the note to the extent of the value of the 
property which the plaintifî failed to receive only, and for that reason 
that value became material. The resuit is that, both by virtue of the 
g-eneral principles of the law and by virtue of the express averments of 
the complaint in this action, the failure of the bank to convey the ex- 
cepted property was a défense to the plaintiff's note to the extent of the 
damages entailed upon him by such failure, to the extent of the value of 
the property only, and that, since the plaintiff used a part of his claim 
for thèse damages to defeat the action upon the note, he cannot now 
maintain an action for the remainder of his claim. 

The motion for a rehearing must be denied, and it is so ordered, 

HOOK, Circuit Judge, dissents. 



In re DUCKER. 

In re F. B. SHUSTER CO. 

(Circuit Court of Appeals, Sixth Circuit. January 11, 1905.) 

No. 1,344. 

1. CoNDiTioNAi. Sales— MoBTGASEs— State Law. 

Uuder the law of Kentucky, a contract by whlch a bankrupt borrowed 
certain machinery from claimant under a written agreement reserving 
title in the claimant until the bankrupt paid certain priées speclfled there- 
for, etc., operated as an absolute sale of the machinery to the bankrupt, 
with a chattel mortgage back to secure the price. 

2. Same— Failtjke to Recoed. 

Ky. St. 1903, § 496, provides that no deed of trust or mortgage convey- 
Ing a légal or équitable estate to real or Personal property shall be valid 
against a purchaser for a valuable considération, wlthout notice thereof, 
or against creditors, until such deed shall be acknowledged or proved ac- 
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cordiiig to law, and lodged of record. Helâ, that an unrecorded condi- 
tional sale of maehlnery to a bankrupt was void as to subséquent credltors 
without notice, and that such creditors were entitled to priority of pay- 
ment from the proceeds thereof, though they had not acquired any lien 
on the bankrupt's propcrty, other than that created by the bankruptcy 
proceedings. 

Pétition to Review an Order of the District Court of the United 
States for the Western District of Kentucky, in Bankruptcy. 
For opinion of trial court, see 133 Fed. 771. 

W. M. Smith, for bankrupt. 

Benj. F. Washer, for trustée and creditors. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. This case cornes hère on appeal 
from an order of the District Court, sitting in bankruptcy, which 
denied the priority of a lien claimed by the F. B.Shuster Company on 
certain goods which came to the trustée from the bankrupt. As the 
question involved is one of law, the facts being undisputed, and 
counsel for the appellee raising no objection to this mode of review, 
this court is disposed to exercise its appellate jurisdiction, treating 
the appeal as équivalent to a pétition for review. 

The facts, as stated in the brief of counsel for the appellant, which 
statement is conceded by counsel for the appellee to be correct, are 
as follows: 

"On the 29th day of February, 1904, Alexander L. Ducker, trading and 
(loing business in the city of Louisville, Ky., under the name of the Kentucky 
Wlre Works, filed his vohmtary pétition in bankruptcy In the District Court 
of the United States for the Western District of Kentucky, sitting at Louis- 
ville. Fred Breyfogle was afterwards duly appointed trustée under said pro- 
ceedings, and there was listed in the schedule of said bankrupt, among other 
things, certain property claimed by the F. B. Shuster Company, or, in the 
event that the spécifie property was not delivered it by the court, then it 
claimed a prior lien thereon. Said property claimed by the F. B. Shuster Com- 
pany consisted of maehlnery, which is fully described in Bxhlblt G, flled with 
the pétition of the P. B. Shuster Company in said case, which is found ou 
pages 18 and 19 of the printed record. Said exhibit reads as follows : 

" 'New Haven, Conn., Jan. 11, 1904. 
" 'Kentucky Wire Works, 

" 'Louisville, Ky. 

" 'Borrowed and received of the F. B. Shuster Company the following named 
articles, the same to remaiu the property of said The F. B. Shuster Company 
until such time as the price set against them shall be paid, as per mémoran- 
dum in the niargin, when they are to become the property of the borrower, 
Kentucky Wire Works, Louisville, Ky. 

" 'Notes and drafts, if glven, are not to be considered as payment until they 
hâve been paid in cash. 

" 'ïhe said borrower agrées to pay the price named, and in such manner 
as shall be stated in the margin, and. In the meantime, to keep the property in 
repair and sufflciently insured for the beneflt of the said F. B. Shuster Com- 
pany, and to permit them to enter and remove the same. If the payment isi 
not made as herein agreed. In tbose States where the law requires it, this 
agreement shall be duly recorded. 

" 'Payments to be made : 2-months note, dated Jan. 15, 1904, with Interest, 
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fenewable every two months, provided one-slxth of amount of price of machine 
within and Interest be paid at each and every maturity of note. 
$387.15. 
One 14 inch 11-feet eut auto W. S. & C. machine, with counter- 

shaft, "Shuster" model ' $347 50 

Extra 11-foot guide bar 22 00 

Extra Va inch arbor and braclœt 22 00 

Two extra sets of tools, making macliine capable of handling 
down to 1.16 inch wire 12 00 

$403 50 
Less 5 per cent 20 18 

$383 32 
Interest for 2 months at 6 per cent, per annuiii 3 83 

$387 15 
** '[Signed] Kentucljy Wire Worlis, 

" 'A. L. Duclier, Prop.' 

"Sald exhibit shows, as the trial court determined, an absolute sale, with a 
mortgage back to secure the purchase money ; that is, the contract entered 
into between the parties stipulated that the title to the merchandise should 
remain in the seller until the pxirchase price was paid, and power was given 
to the seller to retake possession of the property and remove It if It was 
not paid, 

"In ita original pétition of Interpleader, the Shuster Company claimed the 
spécifie property. This pétition was filed on March 30, 1904. On Aprll 10, 
1904, it flled an amended pétition, asking thereln that If, in the opinion of the 
court, it is not thought that this petitioner retains the title to said property, 
then it states and charges that it does. In law, create a mortgage, and that 
thereunder it is entitled to a prlor lien upon sald property, and it prays that 
it be so adjudged. 

"A demurrer was entered to this pétition and amended pétition of the 
Shuster Company, and the référée allowed the daim as a gênerai claim, but 
sustained said demurrer to the pétition and amended pétition, and refused to 
allow sald daim as a lien claim. 

"Upon a pétition for review, the District Court approved and conflrmed said 
ruling of the référée, and dlreeted that the funds arising from.the sale of said 
merchandise claimed by the Shuster Company be administered, and that, in 
so doing, to see that the priority ot the Shuster Company in the proceeds of 
sald merchandi.se is subordinated to the payraent of those creditors of the 
bankrupt whose debts were created subséquent to the delivery of that mer- 
chandise to the bankrupt, provided, however. tliat if, as to any such subsé- 
quent debts, the Shuster Company shall, in due season and in proper form, 
allège and prove that, at the timo said debt or debts were so created, the 
creditors had notice of the Shuster Company mortgage, such creditors shall 
be postponed to the Shuster Company, and the référée is further dlreeted, 
In the administration of said assets, to give to the Shuster Company a 
priority out of the proceeds arising from the sale of the mortgaged property 
claimed, over the creditors whose debts were created prior to the delivery of 
said mortgaged merchandise by the Shuster Company to the bankrupt, to ail 
of whieh the sald Shuster Company at the tlme objected and excepted." 

To this statement the further facts should be added that the fore- 
going contract of sale was never recorded as required by the law of 
Kentucky applicable to chattel mortgages, and that there are cred- 
itors who became such after the vendee acquired the goods, and 
who are not shown to hâve had notice of the réservation of the 
title by the vendor. 

The résultant question in the controversy dépends upon the solu- 
tion of two subordinates: First, what were the relative rights, in 
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respect to thèse goods, of the petitioner and of the creditors of the 
bankrupt, who became such after lie acquired the goods, and before 
he was adjudged bankrupt? And, second, what were the rights of 
the trustée, as the représentative of ail the creditors, and of the 
petitioner, respectively, in the property sold by the petitioner to 
the bankrupt? The first question is to be determined by the law 
of Kentucky ; the second, by the bankrupt act. 

Section 496 of the Kentucky Statutes of 1903 déclares that: 

"No deed of trust or mortgage conveying a légal or équitable title to real or 
Personal estate shall be valid agalnst a purchaser for a valuable considération, 
without notice thereof, or agalnst creditors, untll such deeds shall be ac- 
knowledged or proven according to law, and lodged for record." 

It appears that, by the settled construction of this statute, such 
a contract as that between the petitioner and the bankrupt is the 
équivalent of a sale, and a mortgage back to the seller, and that, 
in its character of a mortgage, it is subject to the provisions of the 
statute just recited. Gréer v. Church, 13 Bush, 430; Baldwin v. 
Crow, 86 Ky. 679, 7 S. W. 146 ; Manufacturing Co. v. Hart, 1 S. W. 
414, 8 Ky. Law Rep. 223. And it further established that the "créd- 
iter" against whom the conveyance shall not be valid is one who 
becomes a créditer at a tinj£ when the appearance of ownership 
arising from the debtor's possession may hâve misled him into the 
giving of crédit upon the faith of such ownership, and not one who 
became a créditer prior to the acquisition of the property by the 
debtor. 

From thèse propositions it clearly follows that, before the adju- 
dication of bankruptcy, the creditors, in whose favor the statute 
declared the mortgage void, had acquired a priority of right to 
hâve recourse against this property, not only as against the mort- 
gagee, but also against those creditors as to whom the mortgage 
was not void. In thèse conditions the property passed under the 
dominion of the bankruptcy act, and the question now is whether, 
by the opération of that act, the creditors who had priority of right 
for the satisfaction of their debts out of the mortgaged property 
under the state law hâve lost it by the intervention of the bank- 
ruptcy proceedings. The court below held that they had not, and 
we concur in that conclusion. 

In certain instances, which are distinctly speciiîed in the act, what 
might otherwise be rights or privilèges are suppressed in order to 
give way to the opération of the gênerai purpose of a just and equal 
distribution of the bankrupt's assets. They are suppressed because 
they give unfair and inéquitable advantages. But in other respects, 
and generally, it is foreign to the purposes of the act that it should 
operate to destroy rights or privilèges lawfully acquired, whether 
of a légal or an équitable nature. On the other hand, the manifest 
intention is that they shall be recognized and protected. The 
estate of the bankrupt is devolved upon the trustée, subject to the 
rights of otlier persons therein. The substance in which those 
rights inhere is impounded. But except as before stated, it is the 
same substance, with the same incidents as before. The court 
takes it into its exclusive dominion and control, and, in harmony 
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with the gênerai principle of law governing the exercise of juris- 
diction in such cases, it accords to every person wlio has an inter- 
est in the res the privilège of intervening and establishing his rights 
in the thing which has been seized. It does no such iniquity as 
to transfer from one who has done no act obnoxious to the law a 
right which belonged to him, and give the fruits thereof to another, 
who had no claim to it. Thus, in the présent instance, a ruling that 
thèse subséquent creditors no longer hâve the protection given 
them by the statute would not only deprive them of the priority 
which they hâve acquired, but would give the benefit of this depri- 
vation to the secret lienholder, and the object of the statute is com- 
pletely defeated. The trustée is the hand of the court. He stands 
as its agent to liquidate the assets, to protect them, and bring them 
before the court for final distribution. He is not, in fact, more 
représentative of one creditor or claimant than another. The trus- 
tée, in the procédure, because he has the légal title to the assets, 
and is charged with the duty of saving and protecting them, repre- 
sents the gênerai fund. He is not a purchaser, but as the title of 
his office imports, he is trustée for ail who hâve interests, and ac- 
cording to those interests. He himself has no interest, and there 
is nothing in his représentation which stands between the court and 
those who hâve interests, for the récognition and protection of 
which they appcal to its authority. We hâve thus explained our 
views upon this subject, founded, as they are, upon what we con- 
ceive to be fundamental and controlling principles. Other courts, 
for whose opinions we entertain great respect, hâve held, apparently, 
somewhat dififerent views on this subject. 

In the case In re New York Economical Printing Co., 110 Fed. 
514, 49 ce. A. 133, the Circuit Court of Appeals for the Sec- 
ond Circuit held, in a bankruptcy case, that only such creditors as 
had taken steps to subject the mortgaged property by seizure in 
légal proceedings could maintain their priority in respect of the 
mortgaged property after the mortgagor had been adjudged bank- 
rupt. This was so held because, as the court thought, the Court 
of Appeals of the state had so settled the construction of the statute. 
The Circuit Court of Appeals did not apparently consider the practica- 
bilityof working out the right of the creditor in the bankruptcy court, 
and we should hâve thought it doubtful whether the state court had 
gone so far as to hold that a seizure under légal process must neces- 
sarily be a seizure under the process of a court of law or of equity, 
as distinguished from the court in bankruptcy, which has power 
to seize the debtor's property, and subject it to the claims of 
creditors according to their merit. And in the case In re Antigo 
Screen Door Co., 123 Fed. 249, 59 C. G. A. 248, the Circuit Court 
of Appeals for the Seventh Circuit, upon a review of the Wisconsin 
décisions, held that, although the question had not been positivelv 
determined, the trend of the décisions was to the efïect that the cred- 
itor, under the statute of that state, must hâve acquired a lien by 
judicial process, in order to save his right to hâve recourse to the 
mortgaged property ; and the Circuit Court of Appeals held in ac- 
cordance therewith. But the court found that by the law of Wis- 
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consin the mortgagee of an unfiled mortgage, by takîng possession 
before the creditors had seized the property, would gain precedence 
over them, and in the case before the court the mortgagee had taken 
possession before the pétition in bankruptcy was filed. The con- 
clusion was stated by Judge Jenkins as follows : 

"Assuming, then, that the flling of the pétition In bankruptcy Is, as stated 
in Mueller v. Nugent, supra [184 U. S. 1,-14, 22 Sup. Ct. 269, 275, 46 L. Ed. 405], 
in effect an attachment, and a seizure and séquestration of the property 
of the bankrupt for the beneflt of his creditors, the fact remains that posses- 
sion of the mortgaged property was taken by the mortgagee prior to the filing 
of the pétition in bankruptcy, so that the case is not otherwise than that of 
possession taken before exécution upon a judgment in favor of a creditor." 

This is a distinct récognition of the equivalency of the seizure in 
bankruptcy with the seizure in other forms of legaï proceeding. 

On the other hand, the Circuit Court of Appeals, in Re Pékin 
Plow Co., 112 Fed. 308, 50 C. C. A. 257, held that, notwithstanding 
the Suprême Court of Nebraska had construed the chattel mort- 
gage of that state as meaning only to invalidate an unfiled mortgage 
in favor of those who had taken steps by légal process to assert 
their claims, yet that such claim might be made under the seizure 
of the court in bankruptcy, which is a seizure for ail the creditors, 
whereon the property of the debtor is appropriated according to 
the right of each, and that this conclusion was in harmony with 
the doctrine of the state décisions. And in Chesapeake Shoe Co. 
V. Seldner, 122 Fed. 593, 58 C. C. A. 261, a like décision was made 
in référence to the efifect of a statute of Virginia relating to con- 
ditional sales containing a réservation of the title until the price 
is paid, under which the possession is transferred to the vendee, 
and the contract of sale is not recorded. Such a réservation was 
declared void as to the creditors of the vendee. Upon an interven- 
tion by the vendor of certain goods, which had been conditionally 
sold to the bankrupt, it was held that, whether or not the creditors 
protected by the statute are only those who are taking steps to sub- 
ject the property to their claims, still the seizure by the bankruptcy 
court was in eflfect an attachment of the property for the creditors 
of the bankrupt, whereon they are entitled to corne in and establish 
their claims. And we think it proper, in passing, to say that we 
doubt whether, in the décisions of courts where such statutes are 
held to make void unfiled conditional sales or chattel mortgages, 
only such creditors are intended as secure protection by seizure 
under légal process, anything more is meant than that the statute 
comes in aid only when the creditor invokes it in a judicial proceed- 
ing taken before a paramount right of other persons bas super- 
vened. Until he comes into the forum, the conditions for the as- 
sertion of his right hâve not existed. 

The question whether the Kentucky statute, when it déclares 
such transactions to be invalid as to creditors, means only such cred- 
itors as hâve sued out process and levied upon the property, bas 
never been decided by the Court of Appeals of that state. It was 
held in Cincinnati Leaf Tobacco Warehouse v. Combs, 109 Ky. 21, 
58 S. W. 420, that an assignée for the benefit of creditors is neither 
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a purchaser for value nor a creditor, and takes the property sub- 
ject to ail the equities to which it was subject in the hands of 
his assigner, and that such equities may be enforced as if the as- 
signaient had never been made. Surely the reasons for such a 
rule are much more potent in the case of a seizure by the bank- 
ruptcy court. 

An observation was made bv Judge Du Relie in Wicks v. Mc- 
Connell, 102 Ky. 434, 43 S. W. 205, which is much relied upon by 
appellee. In delivering the opinion of the court, the learned judge 
used this language: 

"On the one hand, the tinrecorded lien is uplield as against creditors who 
cannot be presumed to hâve given crédit upon tlie faith of the property held 
in lien. On the other hand, creditors who may be presumed on such faith 
to hâve given crédit are protected, as against the secret lien, in the rights 
which they secure by thelr diligence in the levy of thelr exécution or attach- 
ment." 

This observation was made in a case where the creditor had sued 
out an attachment, and was seeking to enforce his claim to priority 
as against the holder ôf the unfiled mortgage. It was not neces- 
sary to décide how the claim would stand if there had been no levy. 
No question of that sort was présent or was agitated, and it is not 
at ail probable that the learned judge had in his mind that question. 
However, if we are right in thinking that the seizure of the bank- 
ruptcy court, being a seizure for ail the creditors, and involving 
the right to présent such claims for allowance and satisfaction as 
the creditors had at the time of the seizure, was a seizure in a judicial 
proceeding, and the équivalent of an attachment, the statement of 
the judge would not be at ail in conflict with the conclusions which 
we hâve formed upon the question. 

But in the case In re Sewell (D. C.) 111 Fed. 791, Judge Cochran, 
of the Eastern District of Kentucky, adopted the foregoing state- 
ment in Wicks v. McConnell as the basis'of his décision; taking 
it as the settled law of Kentucky. The case before him arose upon 
the intervening pétition of one who had sold goods to the bankrupt 
upon a contract for rétention of the title until payment of the price, 
which had not been filed, and there were subséquent creditors who 
had not seized the goods before the bankruptcy. The petitioner 
claimed a préférence over the creditors by virtue of his mortgage. 
This was disallowed by the référée, but his décision was reversed 
by the court upon review; the learned judge being of opinion, 
apparently, that the creditors could not enforce their equity in the 
bankruptcy proceedings. We think he was in error in relying upon 
the statement in Wicks v. McConnell as settling the law of Ken- 
tucky for ail cases where such a question might arise upon differ- 
ing circumstances — as, for instance, such a case as Graham v. Sam- 
uel, 1 Dana, 166, where there had been no levy either by attach- 
ment or exécution, but only an équitable lien acquired by the filing 
of a creditors' bill after the return of an exécution unsatisfied. But 
we also think that in the Sewell Case the court failed to give due 
conséquence to the effect of the proceedings in bankruptcy. The 
conditions are not the same as those of a case of an assignment for 
134 F.— 4 
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the benefit of creditors, as in that case there is a mère dévolution 
of the estate upon the trustée for collection and distribution. But 
the taking over of the bankrupt's estate by the District Court is 
much more than that. The assignée can exercise no judicial au- 
thority, and. cannot détermine conflicting claims. Ail his acts are 
purely ministerial. In respect to such acts the position of a trus- 
tée in bankruptcy is somewhat similar to that of a trustée under 
an assignment, except as the bankruptcy act imposes peculiar du- 
ties upon the trustée. But the trustée is the instrument of the 
court in the administration of the estate. For reasons which we 
need not repeat, we cannot assent to the rule adopted in the Sewell 
Case as one conclusive in the resuit, for we think there are super- 
added, in the bankruptcy proceeding, conditions which make it 
possible to give efifect to the equity given to the creditor by the 
statute. 

The subséquent creditors are not shown to hâve had notice of 
the mortgage. But they had parted with their property while the 
bankrupt was in possession and appeared to be the owner of the 
property, and while the mortgagee was at fault in not giving the 
notice required by the statute. In such circumstances, we think, 
if actual notice would hâve been the équivalent of the fiHng of the 
mortgage, it was incumbent on the mortgagee to prove that they 
had actual notice of the mortgage at the time they became cred- 
itors. 1 Jones on Mort. § 580 ; 21 Encycl. of Law (2d Ed.) 589 ; 
White v. McGarry (C. C.) 47 Fed, 420; Stout v. The Richard J. 
Carney Ce, 53 Fed. 927, 4 C. C. A. 111; Gratz v. Land & River 
Imp. Co., 82 Fed. 381, 27 C. C. A. 305, 40 L. R. A. 393. And in Miles 
v. Blanton, 3 Dana (Ky.) 525, the court, though it did expressly 
déclare the rule, treated the case as if the party allegîng notice took 
the burden of proving it. And to that efïect is Carr v. Gallaghan, 3 
Litt. 871. 

The order made by the District Court in respect to the disposi- 
tion of the proceeds of the goods sold to the bankrUpt by the peti- 
tioner gives rank as follows : First, to the subséquent creditors ; sec- 
ond, to the petitioner ; third, to the antécédent creditors — with a pro- 
viso that the petitioner hâve leave to prove before the référée that 
the subséquent creditors had notice of the Shuster mortgage when 
their claims originated, and, in case such notice shall be proven at a 
hearing, those creditors shall be denied precedence of the Shuster 
mortgage, and shall rank with the other creditors. It was discre- 
tionary with the District Court to allow the hearing to be reopened 
to receive the further proof upon the subject indicated. The statute 
is construed by the Kentucky Court of Appeals as inot giving pro- 
tection to those who become creditors with actual notice of the 
mortgage. 

We think the order conforms to the equity of the case, and it is 
therefore afifirmed, with costs. 
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In re ABBBX PRESS. 
(Circuit Court of Appeals, Second Circuit December 20, 1904.) 

No. 25. 

1. Bankruptct — Secueed Claimants — EXAMiNATioN— Obdeb— Cleek— Pow- 

BRS. 

Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 552 [U. S. Comp. St. 1901, 
p. 3430], provides that a court of bankruptcy may by order require any 
designated person to appear in court or before a référée to be examlned. 
General bankruptcy order No. 3 (89 Fed. iv, 32 C. C. A. vil) déclares tbat 
ail process, summons, and subpœnas shall issue out of the court, under 
seal thereof, and be tested by the clerk, and tbat blanks, with the signa- 
ture of the elerk and seal of the court, may be furnished to the référées. 
Reld, that an order for the examination of a secured créditer in bank- 
ruptcy proceedings was not void because it was executed by the clerk, 
and not by order of the court. 

2. Same— SuBPCENA— Seal— Waivek. 

Where a witness appeared for examination before a référée In bank- 
ruptcy without objection on the ground that the subpœna was not sealed, 
the defect was walved. 

3. Sahe. 

Where a witness was actually présent before the référée in bankruptcy 
for examination when an order that he be sworn was made, the fact that 
the subpœna issued and served upon him was not sealed was immaterial. 

4. Same— Refekees— PowEBS. 

Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 552 [U. S. Comp. .St. 
1901, p. 3430], authorizes a court of bankruptcy to require any designated 
person to appear before a référée for examination, etc., and section lu. 
cl. 7, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419], deflnes "court" to mean 
a court of bankruptcy in whlch the proceedings are pending, and may 
include the référée. Section 38, cls. 2, 4, 30 Stat. 555 [U. S. Comp. St. 
1901, pp. 3435, 3436] authorize référées in bankruptcy to exercise the 
powers vested in courts of bankruptcy for the examination of persons as 
witnesses, etc., and to perform such duties, except as to questions arising 
out of applications of bankrupts for compositions or discharges, as are 
conferred on courts of bankruptcy, and as shall be prescribed by the 
rules and orders thereof; and gênerai bankruptcy order No. 12, subd. 1 
(89 Fed. vii, 32 O. C. A. xvi), provides that ail the proceedings, except 
such as are required by the act or by the gênerai orders to be before the 
judge, shall be had before the référée. Beld, that where a bankruptcy 
proceeding had been referred generally to the référée, as authorlzed by 
Bankr. Act July 1, 1898, c. 541, § 22, 30 Stat. 552 [U. S. Comp. St. 1901. 
p. 3431], the référée had Jurisdietlon to order a secured creditor to appear 
before him for examination. 

5. Same— REFEREES— Qualification to Act— Statutes— Constkuction. 

Bankr. Act July 1, 1898, c. 541, § 39b, 30 Stat. 556 [U. S. Comp. St. 1901 . 
p. 3436], providing tbat référées shall not act in cases in which they are 
directly or indirectly interested, does not apply to the interest of a référée 
by way of commissions on sums paid to creditors as dividends. 

6. Statutes— CoNSTiTuTioNALiTY—CiBcuiT Court of Appeals— JtJBisDicTioN. 

The Circuit Court of Appeals has no jurlsdiction to détermine a ques- 
tion of the construction or application of the fédéral Constitution with 
référence to the validlty of Bankr. Act July 1, 1898, c. 541, § 38, cls. 
2, 4, 30 Stat. 555 [U. S. Comp. St. 1901, pp. 3435. 3436], prescribing the 
jurisdiction of référées in bankruptcy. 

\ 6. Jurisdiction of the Circuit Court of Appeals, see notes to Lau Ow Rew 
V. United States, 1 O. C. A. C ; United States Freehold Land & Emigration Co. 
V. Galîegos, 32 G. O. A. 473. 
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7. Same— Ordres of Reitebee— Récitals. 

General bankruptcy order No. 23 (89 Fed. il, 32 C. C. A. xxvî), provldlng 
that In orders made by a référée it shall tie recited according to the fact 
that notice was glven, and the manner thereof, or that the order was made 
by consent, or that no adverse interest was represented at the hearing, 
or that the order was made after hearing adverse interests, has no ap- 
plication to a mère ruling that a seeured créditer be sworn before the 
référée, etc., or that he shall not answer certain questions. 

8. S AME. 

Under Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 552 [U. S. Comp. 
St. 1901, p. 3430], providing that a court of bankruptcy may, by order, 
require any designated person to appear in court or before a référée to 
be examined, and gênerai bankrxiptcy order No. 3 (89 Fed. iv, 32 0. C. A. 
vil), providing that ail process, subpœnas, etc., shall issue out of the court, 
and be tested by the clerk, and that blanks, with the signature of the clerk 
and seal of the court, etc., may be furnished to référées, an order for the 
examination of a wltness made by a référée to whom a bankruptcy pro- 
ceeding had been referred generally was not an order of the référée, but 
of the court. 

9. Same— ObaI/ Application— Discbetion. 

Under Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 552 [U. S. Comp. 
St. 1901, p. 3430], authorizing the court of bankruptcy to require any 
designated person to appear in court or before a référée to be examined, 
It Is within the discrétion of a référée, actlng as a court of bankruptcy, 
to order the examination of a third person on an oral application. 

10. Same— RiGHT to Counsbl. 

On the examination of a seeured creditor before a référée in bankruptcy 
as authorized by Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat. 552 [TJ. 
S. Comp. St. 1901, p. 3430], it is within the judicial discrétion of the 
référée to refuse to permit such creditor to be represented by counsel. 

11. Same— Review. 

Where a seeured creditor of a bankrupt was examined as a wltness 
before a référée in bankruptcy, as authorized by Bankr. Act July 1, 1898. 
c. 541, § 21a, 30 Stat, 552 [U. S. Comp. St. 1901, p. 3430], he was entitled 
to bave the proceedlngs before the référée reviewed by a .iudge of the 
court, as authorized by gênerai bankruptcy order No. 27 (89 Fed. x, 32 
C. C. A. xxvil). 

Pétition for Révision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bank- 
ruptcy. 

Rog-er Poster, for petitioner, 
J. N. Barr, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The petitioner is the holder of 
a chattel mortgage given by the bankrupt. He had been exam- 
ined by a receiver before a commissioner, and afterwards, at the 
request of the attorney for the trustée, was subpœnaed to appear 
before the référée to testify and produce documents. He appear- 
ed with counsel and produced the documents, but declined to be 
sworn. 

By his counsel, he made a preliminary objection to the examina- 
tion on the ground that the subpœna was insufficient, as no order 
had been obtained by the trustée for the examination under sec- 
tion 21a of the bankruptcy act of July 1, 1898, c. 541, 30 Stat. 552 
[U. S. Comp. St. 1901, p. 3430] ; that he had been previously ex- 
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amined before the commissioner ; that the referee had no jurisdic- 
tion to make any order under section 21a of the bankruptcy act; 
and that, if he had such jurisdiction, the order must be made in 
writing, and only upon an application in writing, with opportunity 
to traverse the appHcation and offer évidence in opposition to its 
allégations; and he asked permission to offer évidence against 
such application and the making of the order. No previous ap- 
plication in writing or written order having been made, the attor- 
ney for the trustée orally asked for an order. The referee there- 
upon overruled ail of said objections, and directed the petitioner to 
be sworn, and to submit to an examination forthwith, which peti- 
tioner declined to do. The attorney for the trustée objected to 
petitioner's being represented by counsel, on the ground that he 
was merely a witness, which objection was sustained. 

Ail of said rulings were excepted to by counsel for the petitioner. 
He contends that as the statute (section 21a) provides that "a court 
of bankruptcy may * * * j^y order require any designated 
person to appear in court or before a referee * * * to be ex- 
amined," etc., such order could not be issued by the clerk, and that 
the subpœna was invalid because it was issued by the clerk, and 
not by order of the court, and under its seal. 

General orders in bankruptcy No. 3 (89 Fed. iv, 32 C. C. A. vii), 
pro vides : 

"Ail process, summons and subpœnas shall issue out of the court, under tho 
seal thereof, and be tested by the clerk; and blanijs, with the signature of 
the clerk and seal of the court, may, upon application, be furnished to the 
référées." 

This order would seem to provide for the procédure which was 
apparently followed in the présent case, namely, the delivery by the 
referee of such a subpœna. This course would seem to be justi- 
fied by the act and rule. 

The subpœna did not bear the seal of the court. The petitioner, 
however, attended before the referee, and does not seem to hâve made 
the objection there. This defect was therefore waived b}^ the appear- 
ance of the witness without objection on that ground, and, as he was 
actually before the referee when the order to be sworn was made, the 
absence of the seal is immaterial. 

Counsel for petitioner further contends as follows : (1) That the 
referee had no power to order the examination, because the statute 
grants such power to the court alone, and that it appears that the word 
"court" does not there include the referee, because of the référence in 
the context to the place of examination as "in court or before a referee." 
(2) That section 38 of the law (30 Stat. 555 [U. S. Comp. St. 1901, p. 
34-35]) confines the powers of référées on this subject to "the adminis- 
tering of oaths to and the examination of persons as witnesses" upon 
issues of fact, whose appearance is lawfully compelled, "and for re- 
quiring the production of documents in proceedings before them," and 
that therefore this proceeding was not properly before the referee. (3) 
That the jurisdiction conferred by section 38 does not apply to the case 
at bar, because the proceedings herein were not pending before the 
referee at the time the order was made. 
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Section 21a of the bankruptcy act (30 Stat. 552 [U. S. Comp. St. 
1901, p. 3430]) provides as follows: 

"A court of bankruptcy may, upon application of any officer, bankrupt, or 
creditor, by order require any designated person, includlng the bankrupt 
• * *, to appear In court or before a référée or the judge of any state 
court, to be examlned concerning the acts, conduct, or property of a bankrupt 
whose estate Is in process of administration under this act. * • *" 

_ Section la, cl. 7, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3419] pro- 
vides that: 

" 'Court' shall mean the court of bankruptcy in which the proceedings are 
pendlng, and may inelude the référée." 

Section 38, cls. 2, 4, 30 Stat. 555 [U. S. Comp. St. 1901, pp. 3435, 
3436], respectively vests the référées with jurisdiction to: 

"Exercise the powers vested In courts of bankruptcy for the admlnisterlng 
of oaths to and the examlnation of persons as wltnesses and for requiring the 
production of documents in proceedings before them, except the power of com- 
mitment." 

"Perform sueh part of the dutles, except as to questions arislng out of the 
applications of bankrupts for compositions or discharges, as are by this act 
conferred on courts of bankruptcy and as shall be prescrlbed by rules or orders 
of the courts of bankruptcy of their respective districts, except as herein 
otherwlse provlded." 

General orders in bankruptcy No. 12, subd. 1 (89 Fed. vii, 32 C. C. A. 
xvi), provides that, after the order referring a case to the référée, 
"ail the proceedings, except such as are required by the act or by thèse 
gênerai orders to be had before the judge, shall be had before the 
référée." 

The proceedings required by the act to be had before the judge 
are applications for discharge, for approval of compositions, for pun- 
ishment for contempt, contested involuntary pétitions in bankruptcy, 
and ail pétitions for adjudication when the judge is in the district. 
The proceedings other than thèse required by the gênerai orders to be 
had before the judge are applications for injunctions to stay proceedings 
of a court or officer of the United States or of a state, and for the re- 
moval of a trustée. 

No question is made but that this case had been referred generally to 
the référée, as provided in section 22 of the act (30 Stat. 553 [U. S. 
Comp. St. 1901, p. 3431]). The référée, therefore, constituted a court, 
with ail the powers of the court, for the purposes of this examination. 

The contention that the proceeding was not pending at the time 
when the order was made is not well founded. Section 38a of the act 
invests the référées with jurisdiction to "consider ail pétitions referred 
to them * * * and make the adjudications," etc. And thereafter, 
under gênerai order No. 12, supra, ail the proceedings, except those 
enumerated above, are to be had before the référée. 

Jurisdiction of the cause having been thus expressly conferred by 
statute, the subséquent proceedings are incident or necessary to the 
exercise by référées of their jurisdictions, within the principle dis- 
cussed by counsel for petitioner. 

Counsel for petitioner claims that, as the référée would hâve a com- 
mission of 1 per cent, upon the amount collected, a statute giving him 
authority to compel the examination before himself of a third person. 
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against whom it was sought to establish a claim on behalf of the estate, 
would be void, as unconstitutional, or at least so inconsistent with the 
fundamehtal law that no doubtful language should be construed to in- 
clude such authority. It seems clear that the act and gênerai orders, 
taicen together, do give this authority. The only pertinent statutory 
limitation upon the powers of référées in this connection is that they 
"shall not act in cases in which they are directiy or indirectly inter- 
ested." Section 39b, 30 Stat. 556 [U. S. Comp. St. 1901, p. 3436]. 
This provision cannot apply to the compensation by way of commis- 
sions or sums paid as dividends, etc., because, if so appHed, the efifect 
would be to disqualify the référée from acting in any case. The ref- 
eree's commission is upon the amount paid creditors, not necessarily up- 
on the amount collected, which might be largely disbursed in making 
the collection. Référées, in the performance of their duties, must be 
constantly deciding matters which will afifect the amount paid to cred- 
itors. The amount of allowance ol attorneys and appraisers, the dé- 
cision of applications by third parties for property in the custody of 
the trustée, but claimed to belong to them, must always affect their 
commissions. If the statute were held unconstitutional on this ground, 
such ruling would terminate substantially ail of the présent procédure 
thereunder. So far, however, as this contention raises a question of the 
construction or application of the Constitution of the United States, 
such question of constitutionality is one over which we hâve no juris- 
diction, and which is not before us for review. United States v. Lee 
Yen Tai, 113 Fed. 465, 51 C. C. A. 299; United States v. Jahn, 165 
U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87; Carter v. Roberts, 177 U. S. 
196, 20 Sup. Ct. 713, 44 L. Ed. 861. 

Counsel for petitioner further contends that the order for the ex- 
amination of the witness, and that he be sworn, must be upon a written 
application showing cause therefor; and he apparently daims that 
the witness must be first served with a notice of the application, and be 
allowed to file an ansvi'er thereto, and be heard with évidence as to 
the propriety of issuing the order. If this contention be well found- 
ed, we see no reason why a witness may not décline to testify on the 
uew issue thus raised, and so on ad infinitum, and render an efficient 
administration of the law impossible, Such a practice would greatly 
impede the ascertainment of the facts. 

General order No. 23 (89 Fed. xi, 32 C. C. A. xxvi) is as follows : 

"In ail orders made by a référée, it sball be recited, accordlng as the fact 
ma.v be, tbat notice was given and tbe manner tbereof ; or that the order was 
made by consent ; or that no adverse interest was represented at the hearing ; 
or that the order was made after hearing adverse interests." 

We do not think this order should be held to apply to a mère direc- 
tion or ruling that a witness be sworn, or that he shall not answer cer- 
tain questions. Nor can it be held to apply to such an order for the 
examination of the witness, in view of the provisions of the act and 
orders quoted above. The order for the examination of the witness is 
not an order of the référée, but of the court, under section 21a (30 
Stat. 652 [U. S. Comp. St. 1901, p. 3430]). The issuance of such 
order by the référée is contemplated by gênerai order No. 3 (89 Fed. 



56 134 B^EDERAL; REPORTEE. 

iv, 32 C. C. A. vii), providing for the furnishing of blank process, 
summons; and subpœnas to the référées. 

Under the corresponding sections of the act of 1867, it was held 
that the register had jurisdiction to make such orders for the examina- 
tion of witnesses (In re Pioneer Paper Co., 7 N. B. R. 350, Fed. Cas. 
No. 11,178), and that it was discretionary with the register to require 
a written appHcation or to grant such order on a verbal one ; and such 
appears to us to be the proper construction of the présent law, and to 
hâve been the gênerai practice under it (In re Pioneer Paper Co., supra ; 
In re Solis, 4 N. B. R. 68, Fed. Cas. No. 13,165 ; In re Vetterlein, 4 
N. B. R. 599, Fed. Cas. No. 16,936; In re E. B. Howard, 3 Am. 
Bankr. Rep. 583, and note, and cases cited, 95 Fed. 415 ; In re Fixen 
& Co., 2 Am. Bankr. Rep. 823, 96 Fed. 748 ; In re Albert Cobb, 7 
Am. Bankr. Rep. 104, affirmed by Judge Lowell). 

In In re Solis, supra, Judge Blatchford, reviewing his previous dé- 
cisions, in which in one case he confîrmed the refusai of the register 
to grant such an order on pétition or afHdavit, and in another case 
had confîrmed a décision of the register ordering such examination, said 
as follows: 

"The register denled the motion, and I confirmed his décision, and concurred 
in his View that it was discretionary whether to grant an order, and what 
cause should be shown for it. In the présent case the register, in the exercise 
of his discrétion, thought proper to grant the order without requiring a péti- 
tion or affldavit, duly verified, showing good cause for grantlng the same. 
Nothing appears to show that that discrétion was Improperly exercised, and 
the order must stand." 

Any order for examination of any witness other than the bankrupt, 
whether on a first or second examination, should be for a spécial cause 
shown ; but the authorities cited show that it has been uniformly held 
that it is within the discrétion of the référée to décide in each particular 
case what cause is sufHcient, and upon what information he will make 
the order. It must be held, therefore, that the grant or refusai of the 
order is a matter intrusted by law to the discrétion of the court ; the 
référée being in the présent instance the court. 

Finally it is contended that the petitioner was entitled to be represent- 
ed by cpunsel. No authority is cited in support of this proposition. 
Such a course would be contrary to the rulings in other courts, and, as 
we understand it, contrary to the practice and décisions in the bank- 
ruptcy courts. In any event, no such représentation should be al- 
lowed except in the discrétion of the court ; that is, of the référée. Tlie 
action of the référée may, as in the présent case, be reviewed by the 
judge. The référée has before him the whole circumstances of the 
case, and is in a better position than any one else to détermine what 
measures should be taken for the protection both of creditors and wit- 
nesses. 

The objections taken herein are highly technical. The enforcement 
ïn the bankruptcy courts of the practice contended for would greatly 
embarrass the ordinary course of procédure, and would unnecessarily 
delay proceedings for the administration of the bankrupt's property, 
and for the distribution of his assets among his creditors. If any in- 
justice is done the witness by any order of the référée, he has the right 
to review the same, and to be heard thereon before a judge of the 
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court under gênerai order No. 27 (89 Fed. x, 32 C. C. A. xxvîi). It is 
believed that by such course ail rights intended to be secured by the 
statu te may be protected without resort to technicalities at the heariiigs 
in the referee's court. 

The decree is affirmed, with costs. 



BEAN et al. v. AMERICAN ALKALI CO. 

(Circuit Court of Appeals, Ttilrd Circuit January 9, 1905.) 

No. 55. 

1. CoEPOBATiONS— Stock Assessment— Stockholders' Liabilitt— Actions — 
Evidence. 

A corporate stock subscription provided, in accordance with the com 
pany's charter, that after payment of $10 per share on the preferred stock 
the subscribers should not be liable for any balance on their subscriptions, 
except on such shares as should stand of record on the books of the com- 
pany in their names when any subséquent assessmeut was made, but that 
the holders of shares of record at that time only should be liable therefor. 
Held, that évidence that défendants subscribed for the shares in question 
as brokers only, that they paid the $10 per share, as required, for their 
clients, and had the stock issued In the name of their clerk M. as trustée 
for such clients, etc., and that they had an arrangement with the corpora- 
tion to obtain subscriptions on its behalf, was admissible in an action by 
the corporation to charge them with a liability for a subséquent assess- 
ment on the stock. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 135 Fed. 823. 

John G. Johnson, for plaintiffs in error. 
Reynolds D. Brown, for défendant in error. 

Before ACHEvSON and GRAY, Circuit Judge, and KIRKPAT- 
RICK, District Judge. 

/ 

ACHESON, Circuit Judge. The plaintiff in the court below was the 
American Alkali Company, a corporation organized and existing under 
the laws of the state of New Jersey, to the use of Arthur K. Brown and 
Henry I. Budd, Jr., receivers of the company. The défendants were 
Charles H. Bean and George E. Bean, copartners trading as Charles 
H. Bean & Co. The suit was an action at law to recover an assessment 
of $2.50 per share on 2,100 shares of the preferred stock in the com- 
pany standing of record on the books of the company in the name 
of George W. Mactague. The assessment was made in September, 
1901, by the company itself, while it was a solvent and going concern, 
and the declared object of the assessment was "for the purpose of pro- 
viding funds for the completion of the présent works, the building of 
additional works, and providing working capital." The receivership 
was created under proceedings instituted on September 9, 1903. 
About the 15th of May, 1899, Charles H. Bean & Co. signed a subscrip- 
tion agreement for 9,700 shares of the preferred stock of the company, 
of whicli the above-mentioned 2,100 shares were part. At the bottom 
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of the subscription was the following mémorandum : "Make ctfs. 100 
shs. each name of Geo. W. Mactague, 521 Morris St." The subscrip- 
tion agreement specified that the stock was to be paid for as foUows : 
Twenty per centuni (or $10 per share) upon 10 days' notice after sub- 
scription, and the balance as might be required in the development of 
the business in installments upon notice. The subscription agreement 
contained the following further provision : 

"Upon payment of the first installment of twenty per cent, the fuU-paid 
certificates of common stock and partially paid certlficates of preferred 
stock, settlng forth that twenty peu cent, has been paid thereon, shall be 
delivercd to the subscribers bereto, and as subséquent installments are paid 
they shall be indorsed on the latter. Provided, however, that after tbe pay- 
ment of the twenty per cent., provided for above, amountlng to a total of 
ten dollars per share, the subscribers hereto shall no longer be Uable for 
any balance of their subscription, exce]iting vipon such shares as shall stand 
of record on the books of the company lu their names at the time auy subsé- 
quent assessment or calls are made, but tbe holders of such shares of record 
on the books of the company at that time, and they only, shall be liable for 
the same." 

The above-cited provision of the subscription agreement, which 
Charles H. Bean & Co. entered into, was expressly authorized by, and 
was in strict accordance with, the terms of the company's charter, which 
contains the following provision : 

"After payment of ten dollars per share on the preferred stock, the sub- 
scribers tuereio shall uot be liable for any balance of their subscription 
excepting upon such shares as shall stand of record on the books of the 
company in their names at the time when any subséquent assessments or 
calls are made, but the holders of such shares of record on the books of the 
company at that time, and they only, shall be liable for the same." 

The 20 per centum (amounting to $10 per share) of ail the stock 
subscribed for by Charles H. Bean & Co. was duly paid. The plaintitï's 
statement of claim, which embodied the subscription agreement, also 
disclosed the fact that at the time the subséquent assessment hère in 
question was made George W. Mactague was registered on the books 
of the company as the holder of the 2,100 shares of stock, which are in- 
volved in this action. To avoid the effect of this admission, the state- 
ment of claim contained the following ^verment, namely : 

"Plaintiffs are informed, belleve, and expect to be abîe to prove, and 
therefore aver, that said shares were so placed in the name of Mactague for 
the convenience and accommodation of défendants for the purpose of con- 
cealing the real ownership thereof, escaplng liability for possible assessments, 
or for other reasons unknown to the plaintifCs, and that the said George W. 
Mactague acted in the premises at the request of and on behalf of the said 
défendants, but without any interest w^hatsoever in the said shares." 

It is quite plain that the plaintiffs' action proceeded upon the al- 
leged ground that Charles H. Bean & Co. were the real owners of the 
stock in question at the time the assessment or call sued for was made, 
and therefore were liable for the same. But the alleged ownership of 
the stock by the défendants was squarely traversed by the affidavit of 
défense, which set forth that the défendants, in the course of their busi- 
ness as bankers and brokers, subscribed for the 2,100 shares of stock 
for customers — sundry firms and individuals— upon orders given by 
them to the défendants; and the affidavit of défense alleged that the 
défendants never had any right, interest, or property whatever in or 
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to the said shares, or any part thereof. And, specifically answering 
the above-quoted averment of the afïidavit of claim, the affidavit of dé- 
fense contained the following statement : 

"Déponent further dénies that said shares of stock were placed in the 
name of said Slactague for the convenience or for the beneflt or advantage 
of said défendants, or to enable tbern to escape liability of any nature or 
cbaracter, or that said Mactague acted in tbe premises for them, or eitber 
of them, but expressly avers that said Mactague acted solely as above 
stated for the benefit of the lawful owners of said shares of stock, but in 
no respect for thèse défendants." 

Upon the trial of the case, after the plaintiff's side was closed, and 
a motion for a compulsory nonsuit had been overruled, Charles H. 
Bean, one of the défendants, took the witness stand, and testified that 
the défendants were bankers and brokers, and in that capacity were 
authorized by their clients to subscribe for shares of stock in the 
American Alkali Company under the conditions set forth in the sub- 
scription paper, and that accordingly the défendants subscribed for 
their clients the said 9,700 shares of preferred stock; that the défend- 
ants paid on account of this stock the first installment of 20 per centum, 
or $10 per share, by their own checks, but after they had received from 
their clients the corresponding amount of money to make the pay- 
ment; that the défendants had no pecuniary interest whatever in the 
stock except a small stock commission ; that the certificates (which were 
issued in the name of George W. Mactague) as received were delivered 
to their several customers for whom the stock was taken, and that the 
entire 3,100 shares of stock involved in this action were so delivered 
to their cHents prior to the 7th of August, 1899 — i. e., before the assess- 
ment or call sued for was made. The whole of this testimony the 
trial judge, upon the motion of the plaintiiï's counsel, struck ont. The 
défendants then called William W. Gibbs, and offered to show by him 
that at the time of the signing by the défendants of the subscription 
paper he was président of the American Alkali Company, and that he 
entered into an arrangement with the défendants "to obtain subscrip- 
tions on behalf of the company, and that as président of the company 
he had knowledge that Messrs. C. H. Bean & Co., when they signed this 
paper, were signing on behalf of others." This ofifer the court re- 
jected. The court directed the jury to find a verdict for the plaintiflf, 
and, the jury accordingly having rendered a verdict in favor of the 
plaintifï for the sum of $5,880, the amount of the claim sued for, judg- 
ment for that sum was entered against the défendants. 

Was the court justified in its rulings? It will be perceived that upon 
the issue of the actual ownership of the stock at the time of the assess- 
ment or call the évidence was with the défendants. Now, by the terms 
of the subscription agreement the défendants bound themselves abso- 
lutely only to the extent of 20 per centum of their subscription. That 
obligation was discharged by the payment of that amount. Thus the 
défendants were brought directly within the proviso of the subscription 
agreement, which stipulâtes "that after the payment of the twenty 
per cent, provided for above, amounting to a total of ten dollars per 
share, the subscribers hereto shall no longer be liable for any balance 
of their subscription, excepting upon such shares as shall stand of rec- 
ord on the books of the company in their names at the time any subse- 
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quent assessments or calls are made, but holders of such shares of 

record on the bocks of the company at that time, and they only, shall 
^e liable for the same." No share of stock stood of record on the 
books of the company in the name of the défendants at the time the 
subséquent assessment or call was made. The holder of the shares of 
record on the books of the company at that time was George W. 
Mactague. He, be it observed, was made the holder of record by the 
deliberate act of the company, which, in the first place, issued the stock 
in his name, and then registered him on the books of the company as the 
holder. What justification was there for the court's déniai to the 
défendants of the benefit of the proviso? Its validity is not open to 
question by the American Alkali Company. The provision which se- 
cures to subscribers a restricted personal liability is expressly authorized 
by the company's charter. Of any fraud practiced by the défendants 
either upon the company or the public there is not a particle of évi- 
dence. The court, however, ruied that Mactague held the stock for 
défendants as the absolu te owners thereof, The reasons for this con- 
clusion, as stated by the court, are thèse: 

"At the time they slgned that agreement, and by wrltlng Immediately 
under their signature, they directed that the certiflcates for the stock should 
be in 'the name of George W. Mactague,' who was their clerk, and who ad- 
mlttedly did not own any of the shares." 

But thèse circumstances did not create a question of law for the 
court to décide, for they admit of more than one inference. From 
the évidence on the part of the défendants which was received but 
afterwards was stricken eut it appeared that the subscription to the 
stock was made by the défendants, as brokers, for clients; that the 
défendants had no pecuniary interest in the transaction beyond their 
commission ; that the purchase money (the 20 per centum) which was 
paid had been furnished by the clients ; that the stock certificates issued 
in the name of Mactague had been delivered to the owners, the clients 
for whom the stock was taken, long before the assessment in question 
was made; that the défendants had no interest, légal or équitable, 
in the stock ; and that Mactague did not hold the stock as agent of or 
in trust for the défendants. The évidence tended to show that Mac- 
tague held the légal title in trust for the persons for whom the stock 
was subscribed, and who paid the original installment of 30 per centum. 
The rejected ofïer was to show that the défendants acted in this matter 
under an arrangement entered into with them by the président of the 
alkali company to obtain subscriptions on behalf of the company, 
and that as président of the company he knew at the time of the sub- 
scription by the défendants that they were acting on behalf of others. 
Neither the évidence received but afterwards stricken ont, nor the 
évidence ofïered but rejected, tended to avoid the subscription agree- 
ment or defeat any of its provisions. The personal liability of the 
défendants to pay the primary installment of 20 per centum was not 
the subject of dispute. That payment had been made. The claim 
pressed against the défendants was in opposition to the terms of the 
agreement. The évidence under discussion did not contradict the 
agreement, nor did it add to or subtract from it, or in any wise change 
or vary its provisions. This évidence directly met the averment in 
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the statement of claim hereinbefore recited. The written agreement, as 
it stands, exempts the défendants from the liability in suit. The paroi 
évidence was intended to rebut, and was admissible to rebut, an infer- 
ence sought to be drawn from certain circumstances that the défend- 
ants' relation to Mactague and the stock standing in his name was of 
such a nature as to deprive the défendants of the benefit of the contract 
stipulation which on its face absolved them from liability. We are of 
opinion that the court erred in striking out the testimony for the de- 
fendants given by Charles H. Bean, in rejecting the défendants' offer 
of évidence when William W. Gibbs was on the stand, and in instructing 
the jur)^ to find a verdict for the plaintiflf. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded to that court, with direction to award a venire facias de novo. 



UNITED STATES v. A LOT OF PRECIOUS STONES AND JEWELRY et al. 

(Circuit Court of Appeals, Sixtli Circuit. January 12, 1905.) 

No. 1,336. 

1. Ihternal Revenue— Unlawful Importation— Statutes—Foefeitubes. 

Where it was chargea tliat certain preclous stones and jeweiry were 
Imported wltti Intent to defraud the United States of duty thereon, a pro- 
ceeding in rem to forfeit the same was properlv brought under Rev. St. § 
3082 [U. S. Comp. St. 1901, p. 2014], providing for forfeiture of merchan- 
dise fraudulently imported. 

2. Sahe. 

But such proceeding in rem does not Ile under eald section 3082, Rev. 
St. [U. S. Comp. St. 1901, p. 2014], to forfeit money arising from the sale 
In this country of goods fraudulently imported. 

8. Same— Indictment— Acquittai-— Bab. 

Where a person chargea to hâve fraudulently Imported certain mer- 
chandise with intent to defraud the United States of duty legally payable 
thereon was tried and acquitted, such acquittai was a bar to a further 
proceeding to forfeit the merchandise as against him. 

4. Same — Nolle Pkosequi. 

An information having been flled to forfeit certain merchandise and 
money for fraudulent importation, with intent to defraud the United 
States of duty, Indictments were found against the alleged importer aud 
his wife ; and on trial thereof the importer was acquitted, after whicli 
the indictment against the wife was nolled. Held, that such nolle pros- 
equi was not a judgment of acquittai, and was, therefore no bar to the 
proceeding to forfeit as against the wife. 

In Error to the District Court of the United States for the East- 
ern District of Michigan. 

Wm. D. Gordon, U. S. Atty., and James V. D. Willcox, Asst. U. 

5. Atty. 

H. Charles T. Wilkins, for défendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This wa? an information filed on 
behalf of the United States to forfeit a lot of precious stones and 
jewelry, and $1,020 in money, which had been seized by an in- 
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spector, and was in the custody of the coUector of customs at 
Détroit. The proceeding was instituted under section 3082 of the 
Revised Statutes [page 2014, U. S. Comp. St. 1901]. The infor- 
mation contained three charges: First, that this lot of precious 
stones and jewelry was fraudulently imported into the United 
States from Canada by Albert Schmidt and Sara A. Crawford, with- 
out invoicing the same or paying the duty thereon, with intent 
to defraud the United States of its lawful revenue, to wit, said duty ; 
second, that, after the lot of precious stones and jewelry had been 
thus fraudulently imported into the United States contrary to law, 
Albert Schmidt and Sara A. Crawford, knowing the fact, did un- 
lawfully receive, conceal, and facilitate the transportation thereof 
with the same intent; and third, that after certain other precious 
stones and jewelry had at the same time been fraudulently im- 
ported into the United States contrary to law, and with the same 
intent, Albert Schmidt and Sara A. Crawford, knowing the fact, 
did receive, conceal, and facilitate the sale thereof, and thus con- 
verted the same into money, being the $1,020 seized and sought 
to- be forfeited in this case. 

After the filing of the information, criminal indictments were 
found and presented iri the court below against Albert Schmidt and 
vSara Crawford Schmidt, then his wife (being the Sara A. Crawford 
of the information), separately charging each with a violation of 
the provisions of section 3082 of the Revised Statutes [page 2014, 
U. S. Comp. St. 1901], by having fraudulently imported into the 
United States the lot of precious stones and jewelry described in 
the information, and of having unlawfully received, concealed, and 
facilitated the transportation of the same, with intent to defraud 
the United States of its laAvful revenue, to wit, the duty thereon. 
The unlawful acts charged against each separately in the indict- 
ments were the same as those alleged against the two jointly in the 
information. Albert Schmidt was tried under the indictment 
against him, and acquitted. Thereupon the court, at the request 
of the United States attorney, entered a nolle prosequi to the in- 
dictment against Sara Crawford Schmidt. 

In the suit below, Albert Schmidt and Sara Crawford Schmidt 
appeared individually as claimants, each asserting the title to a 
portion of the precious stones and jewelry described. A demurrer 
was interposed to the claim of forfeiture made to the $1,020 in 
money, and a plea in bar to that set up to the lot of precious stones 
and jewelry. The plea in bar sets forth that the fraudulent acts, 
omissions, and intents charged in the indictments against Albert 
Schmidt and Sara Crawford Schmidt were the same acts, omissions, 
and intents relied on in the information, and that the acquittai of 
Schmidt, followed by the nolle as to his wife, constituted a bar to 
the further prosecution of this action. The case was submitted 
to the court below on an agreed statement of facts. The court held 
that the money in question was not subject to forfeiture in this 
proceeding, and sustained the demurrer to that portion of the in- 
formation. With respect to the lot of precious stones and jewelry, 
it was held that, in view of the agreed statement of facts, the 
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acquittai of Schmidt in the criminal case was a bar to any further 
prosecution of the forfeiture proceedings. The action of the court 
in thèse particulars is assignée as errer. 

1. It is contended that the $1,020 in money was subject to for- 
feiture under section 9 of the act of June 10, 1890, c. 407, 26 Stat. 
135 [U. S. Comp. St. 1901, p. 1895], known as the "Customs Admin- 
istrative Act." This section provides that : 

"If any owner, importer, consignée, agent or other person shall make or 
attempt to make any entry of Imported mercliandise by means of any f raudu- 
lent or false invoioe * » * or by means of any false or fraudulent prac- 
tlce or appllance whatsoever, or shall be giiilty of any willful act or omission 
by means whereof the United States shall be deprived of the lawfal duties, 
or any portion thereof, accruing upon the merchandise * * * affected by 
such act or omission, such merchandise, or the value thereof, to be recovered 
from the person maklng the entry, shall be forfelted," etc. 

It is to be observed that, in terms, the section only authorizes 
the recovery of the value of the merchandise "from the person mak- 
ing the entry." But if this is construed to mean that the value 
of the merchandise may be recovered from the person guilty of 
any willful act or omission by which the United States shall be 
deprived of the lawful duties on any merchandise, whether entered 
or not, still the remedy is one by an action to recover the value 
of the merchandise from the person referred to, and not by an 
action in rem against the money itself. United States v. Zucker, 
161 U. S. 475, 16 Sup. Ct. 641, 40 L. Ed. 777. It is our opinion, 
however, that the information in this case was properly based, not 
on section 9 of the customs administrative act, but on section 3082 
of the Revised Statutes [page 2014, U. S. Comp. St. 1901], which 
does not provide for the forfeiture of the value of any merchandise 
fraudulently imported into the United States. 

2. It is clear that under the rule laid down in Coffey v. United 
States, 116 U. S. 436, 6 Sup. Ct. 437, 29 L. Ed. 684, approved in 
Boyd V. United States, 116 U. S. 616, 634, 6 Sup. Ct. 524, 29 L. Ed. 
746, United States v. Zucker, 161 U. S. 475, 478, 16 Sup. Ct. 641, 
40 L. Ed. 777, and Stone v. United States, 167 U. S. 179, 184, 17 
Sup. Ct. 778, 42 L. Ed. 127, the acquittai of Schmidt operated as 
a bar to the further prosecution of the suit in rem, so far as it con- 
cerned him, for by the agreed statement of facts it is conceded that 
the issues presented by the indictment were the same as those 
raised by the information, and on the trial thèse issues were deter- 
mined in his favor. But this is not true as to Sara Crawford 
Schmidt. Although her indictment grew out of the same alleged 
fraudulent transaction inquired into in his case, the acquittai of 
Schmidt was no bar to the prosecution of the indictmeilt against 
her. She could nevertheless hâve been placed on trial. It is true 
she was not. The indictment against her was nolled. But this 
did not operate as an acquittai. Dealy v. United States. 152 U. 
S. 539, 642, 14 Sup. Ct. 680, 38 L. Ed. 545. She had not at that 
time been put in jeopardy, and, notwithstanding the noile, might 
hâve been indicted again for the same offense and tried. If the 
question of her guilt might hâve been thus inquired into in a crim- 
inal case, notwithstanding the acquittai and the nolle, we are unable 
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to perceive any valid reason why it may not be inquired into in the 
forfeiture proceeding which is still pending. If there had been 
no indictments found against Albert Schmidt and Sara Crawford 
Schmidt individually, and upon the trial of the information the jury 
had found that Albert Schmidt was not guilty of the charge, and 
Sara Crawford Schmidt was, a judgment for the forfeiture of the 
goods seized and libeled would hâve followed. Since the informa- 
tion charges her, along with Albert Schmidt, with the fraudulent 
importation of thèse goods, and since there has been no adjudica- 
tion of the question whether she was individually guilty or not, we 
are of the opinion that that question may still be tried in the for- 
feiture proceeding. 

The judgment of the lower court sustaining the demurrer to the 
claim of forfeiture made to the $1,020 in money, and holding that 
the acquittai of Albert Schmidt was a bar to the further prosecu- 
tion of the forfeiture proceeding against him, is affirmed; but the 
judgment holding that, under the agreed statement of facts, the 
acquittai of Albert Schmidt, either alone, or taken in connection 
with the nolle of the indictment against Sara Crawford Schmidt, 
is a bar to the further prosecution of the forfeiture proceeding 
against her, is reversed, and the case is remanded for further pro- 
ceedings not inconsistent with tins opinion. 



OMAN et al. V. BEDFORD-BOWLING GREBN STONE CO. 
(Circuit Court of Appeals, SIxth Circuit January 10, 1905.) 

No. 1,3.54. 

1. JUDGMENTS— RbS ADJUDICATA. 

A décision of the state Court of Appeals to the efCect that the owner 
of eutting-stone rights had no property right in a switch over the land 
is res adjudlcata, as to such ownership, in a subséquent suit between the 
parties. 

2. Raii-eoads— Sale of Switch— Obligations xo Public. 

The sale of a terminal switch by a railroad to the owner of the land 
over which it is laid does not vlolate any public obligation of the railroad. 

3. Same— Motives. 

The motives of a railroad In selling a terminal switch to the proprietor 
of the land over which it is laid do not affect the validity of its action. 

4. FixTUBEs — Railboad Tbacks— Rights of Landowneb. 

Rails, ties, etc., constituting the tracks of a railroad, when bought by 
the prpprietor of the land over which they were laid, were not so im- 
movably attached to the soil as to preclude it, as against an owner of 
cutting-stone rights in the land, from treating them as it saw fit — either 
using them as tracks, or removing them as Personal property. 

5. QuiBTiNG Titlb—Cloud— Right to Use Railboad Tback. 

A claim by the owner of cutting-stone rights of the right to hâve tracka 
kept on the land, to be used for the shipment of his freight, is the claim 
of an easement in the land, and a cloud on the title o( its proprietor. 

6. Same— Removal of Cloud— Pabties. 

Where a railroad sold terminal tracks to the proprietor of the land on 
which they were laid, it was not necessary for the latter to make the 
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former a party In a suit to remove a cloud conslstlng of a claim advaneed 
by the owner of cutting-stone riglits In the land to the right to use the 
tracks. 

T. JUDGMENTS— RES ADJUDICATA— SCOPE OF DECISION. 

An adjudication In favor of the rlght of an Indlvldual to car service 
over a side track operated by a cornmon carrier is not concluslve on that 
rlght in a subséquent suit, brought after the sale of the track by the 
carrier to a prlvate corporation which was a party to the former suit, 
and based upon such sale. 

Il Injttnctions— Pboceedings iw State Cottbts— Intebfebence bt Fedebai, 
Courts. 

A decree of the Circuit Court enjolning a party from settlng up any 
claim to the right to use a rallroad switch, which the state court had held 
that he was entitled to use, Is not an Injunction of proceedlngs In a state 
court. In violation of Rev. St. U. S. § 720 [U. S. Comp. St. 1901, p. 581], 
where, since the décision of the state court was made, the rallroad had 
Bold the switch to a prlvate owner, at whose instance the injunction was 
obtalned. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Kentucky. For opinion below, see 134 Fed. 441. 

Lewis McQuown, C. U. McElroy, and Morrison R. Waite, for ap- 
pelants. 

John B. Baskin (John E. Du Bose and Bodley, Baskin & Flexner, of 
counsel), for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. This was a suit brought by the 
appellee, the stone company, against the appellants, the Omans, to 
quiet the title of the former to certain real estate, known as lots 
1 and 4, and the railroad tracks (including rails, ties, etc.) thereon, 
and to restrain the latter from asserting any interest in said tracks, 
or claiming the right to use the same for the shipment of their 
freight. The stone company and the Omans own adjacent quar- 
ries in Warren county, Ky., on or near lots 1 and 4. Both thèse 
lots are owned by the stone company, but the Omans possess 
the cutting-stone rights on lot 4. The land on which thèse quar- 
fies are located is connected with the main line of the Louisville 
& Nashville Railroad Company by a switch about three miles long. 
The controversy involves the use of the terminal tracks on lots 1 
and 4, which carry the switch into the quarry grounds. The switch, 
including the terminal tracks, was built under a contract between 
a remote vendor of the stone company and the railroad company. 
At that time the only quarry there was that owned by the prede- 
cessor of the stone company. Under the contract the railroad com- 
pany was to construct and maintain the switch, receiving a certain 
rental, based upon its cost; the tracks to remain its property, with 
the right to remove the same, unless the stone company should 
désire to purchase and own them. Many years after the opening 

18. Fédéral courts restralnlng proceedlngs In state courts, see notes to 
Garner v. Second Nat. Bank, 16 C. C. A. 90 ; Central Trust Co. v. Grantham, 
87 C. C. A. 575 ; Copeland t. Bruning, 63 C. a A. 437. 
134 F.— a 
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of the original quarry by the predecessor of the stone company, and 
the construction of the switch, the Omans became the possessors 
of the cutting-stone rights on lot 4, and opened their quarry. Then 
arose the question as to their right to use the existing switch and 
terminal tracks. They claimed not only the right to use them in 
connection with their quarry, but an actual interest therein. This 
the stone company denied, In conséquence, a suit was brought 
in the local court, which eventually reached the Court of Appeals 
of Kentueky. 73 S. W. 1038. The parties to that litigation were 
the stone company, the Omans, and the Louisville & Nashville Rail- 
road Company. In a carefully Considered opinion, that court held 
that, while the Omans did not hâve any property interest in the 
tracks on lots 1 and 4, they had the right to hâve the Louisville & 
Nashville Railroad Company use the switch, including thèse tracks, 
to transport their freight. The court based this right on the fact 
found by it, that the railroad company, under the existing contracts, 
owned and operated the switch, including thèse tracks, as a part 
of its gênerai System, and, being a common carrier, was, of course, 
bound to transport the freight of the Omans when delivered at a 
reasonable point on the switch. After this décision, the stone com- 
pany, acting under légal advice, purchased from the railroad com- 
pany the terminal tracks on lots 1 and 4, and brought the présent 
suit to quiet its title thereto. The case was heard below upon the 
pleadings and the évidence. The court, in an able opinion, sus- 
tained the claim of the stone company, and granted the decree 
prayed for. There are a number of assignments of error. We 
shall consider those we deem material. 

1. The parties to the suit decided by the Court of Appeals of 
Kentueky were the stone company, the Omans, and the Louisville 
& Nashville Railroad Company. The action involved the right of 
the Omans to the use of the switch. The stone company claimed 
to be the exclusive owner of the switch. On the other hand, the 
Omans claimed a part ownership, with the right of use, and, if this 
was overruled, then that the switch was a part of the railroad Sys- 
tem of the Louisville & Nashville Railroad Company, over which 
they had a right to hâve their freight transported. The lower state 
court held that the Omans were part owners of the switch, and gave 
them relief upon that theory, enjoining the stone company from 
interfering with their use of the switch, and requiring the railroad 
company to transport their freight over it. The Court of Appeals, 
after a review of the facts shown, reached the conclusion that the 
Omans had no interest in the switch, the only interest purchased 
by them being "an interest in the cutting stone, and not an interest 
in the railroad switch." This finding is res adjudicata upon the 
point that the Omans had and hâve no property interest in the 
switch. But the Court of Appeals, after an examination of the pro- 
visions of the contracts under which the switch was built and was 
being operated, reached the conclusion that the Omans did hâve 
a right to use the switch, in the sensé of requiring the railroad 
company to transport their freight over it, because it was owned 
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and was being operated by the raiiroad Company as a part of its 
gênerai System; saying upon this point: 

"This contract and other évidence In the record bearing upon thls question 
show that the Louisville & NashvIIle Rallroad Company during the contlnu- 
anee of this last contract had the control and management of the railroad 
switeh. It owns, controls, and opérâtes the engines and other rolllng stock 
whlch pass over the line. It keeps the roadbed in repair, and owns ail of 
the material whieh goes into it. Se far as this record shows, it exercises the 
same control and domlnion over this Une that it does over any other part of 
its System, and we think, by the terms of the contract in question, the 
switeh, during the continuance of the contract, at least, becomes a part of 
the gênerai System of the Louisville & Nashville Railroad Company. This 
being so, It cannot lawfully refuse to receive and transport freight belong- 
ing to appellees to and from such reasonable points along the line at whlch 
they may lawfully ship, or receive it." 

After citing and quoting from some authorities in support of this 
conclusion, the court says : 

"While It is the duty of the railroad company thus to receive and transfer 
freight for appellee, this can be done only at points along the line of the 
railroad switeh in question at whlch appellee may lawfully receive or ship It. 
He has no right to trespass upon the private property of appellants In order 
to reach the road. We think, under his right tp the cutting stone, as now 
flxed by contract, appellee is entitled to ship and receive freight at any rea- 
sonable point along the road, as now constructed, whlch lies upon any part 
of the Loving tract, which was set apart and conveyed to him In the settle- 
ment had between him and the Columbia Finance & Trust Company. Al- 
though the part of the Loving tract upon which the railroad switeh lies 
(being No. 4 on the plat) is now owned in fee by appellants, Bedford-Bowling 
Green Stone Company, the right to take the cutting stone which belongs to 
appellee necessarily carries with it such reasonable use of the surface over 
the stone as is necessary to make appellee's Interest in the land available. 
If it should be found Impracticable, from the topography of the land, to reach 
the railroad on tract No. 4, then appellee may acquire the right of way by 
contract with appellants, or condemnatlon under section 815 of the Kentucky 
Statutes of 1903, to any practlcable point on the line, which wlll not unneces- 
sarily interfère with appellants' quarry as now operated." 

It is obvious that this décision was based wholly upon the fact, 
found to exist under the contracts then in force, that the switeh 
was the property of the railroad company, wholly under its control, 
and being operated as a part of its System. While thus held and 
run, the company, under its obligations as a common carrier, could 
not refuse to receive and transport the freight of the Omans, when 
delivered at a reasonable point on the switeh. 

2. The switeh was built by the White Stone Quarry Company 
under a contract with the railroad company by which it agreed to 
pay the railroad company a certain rental, based on the value of 
the material in the tracks, which was to remain the property of the 
latter. B}'' the supplemental contract of May 23, 1893, made by the 
railroad company with the Bowling Green Stone Company, the 
latter recognized the former as the sole and exclusive owner of ail 
the material in the existing tracks. A basis of valuation per ton 
was fixed. The stone company agreed to pay the railroad company, 
as rent, 6 per cent, per annum on the value of the material, and to 
keep the tracks in repair at its own expense. If the stone company 
should be in arrear for rent for six months, the railroad company 
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could remove tlie tracks without notice. By the contract of May 
1, 1897, between the same parties, the railroad company released the 
stone company from the payment of rent, and also agreed to keep 
the tracks in repair; "reserving the right, however, to discontinue 
doing so, and the right to cancel this contract on sixty days' notice 
in writing," wlienever it should deem the freight furnished insuffi- 
cient to justify the maintenance of the switch. The contract then 
provided: 

"In case sald contract should be canceled In the manner above provided, the 
sald Bowling Green Stone Company is hereby glven the right to pureliase 
the material In sald track by paying cash to sald Louisville & Nashville 
Railroad Company wlthin sixty days from the receipt of notice of canceilation 
the value of said material and should the Bowling Green Stone Company fail 
to exercise Its option to purchase said material, then, the sald Louisville & 
Nashville Railroad Company, hereby reserves and is given the right to take 
up and remove said material without let or hindrance on the part of said 
Bowling Green Stone Company or any other person." 

So it seems the-railroad company had reserved the right at any 
time, on 60 days' notice, to cancel the contract upon which the 
décision of the Kentucky Court of Appeals was based. Upon the 
termination of the contract, the stone company was to hâve the 
right to purchase the track material within 60 days, and, if it failed 
to do so, the railroad company might remove them. It is therefore 
plain that the railroad company, in selling, and the stone company, 
in buying, the terminal tracks, were only exercising rights expressly 
reserved under the contract. Nor did the exercise of thèse rights 
in any way violate any public obligations of the railroad company. 
Jones V. Newport News & M. V. R. Co., 65 Fed. 736, 13 C. C. A. 
95. Having the right to cancel the contracts as to the entire switchj 
and sell or remove the materials thereof, it only sold the terminal 
tracks located on the land of the stone company, and canceled the 
contracts as to them. Having the right to do this, the motives 
which induced the action are immaterial. South Dakota v. North 
Carolina, 192 U. S. 310, 24 Sup. Ct. 269, 48 L. Ed. 448. 

3. The rails, ties, etc., constituting the tracks, were held by the 
railroad company as personal property. When bought by the stone 
company, they did not for that reason become so immovably at- 
tached to the soil as to put it beyond the power of the stone com- 
pany to treat them as it might see fit. It had the right to con- 
tinue to use them as tracks, or remove them as personal property. 
In other words, they became the individual property of the stone 
company, applicable to whatever use it might put them. But the 
Omans claimed the right to use them as railroad tracks in the trans- 
portation of their freight. This was an assertion of an interest not 
only in the track material, but in the roadbed — of the right to hâve 
the tracks kept where they were, and used for the shipment of their 
freight. It was the claim of an easement in the real estate, and 
operated as a cloud upon the title of the stone company. 

4. The agreement of sale, having recited the various contracts 
under which the switch and terminal tracks were built and were 
being operated, proceeds as foUows; 
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"And whereas said raiiroad company haviiig this day sold and delivered to 
said stone company ail the ties, rails and other materials in the raiiroad 
track located ou lots Nos. 1 and 4; * * ♦ 

"Now, tlierefore, it is hereby stipulated and agreed that said four contracts 
do not and shall not eover nor apply to any part of tbe raiiroad tracks located 
on said lot marked No. 1 nor on lot No. 4, and said raiiroad company shall 
not be deemed as bound by said contracts or otlierwlse to operate, control, 
use, maintaln or haul cars or engines over any part of said tracks wMch are 
located on said lot No. 1 and lot No. 4. In ail other respects and as to the 
raiiroad from Memphis Junction to the easterly boundary of said lot No. 1 
said contracts shall remain in fuU force and efïect utitil the same are 
terminated by the parties In accordance with the terms and provisions of the 
same." 

The terminal tracks having thus been sold and become the prop- 
erty of the stone company — no longer under the control of the raii- 
road company — was it necessary to make the raiiroad company a 
party to this suit to quiet the title of the stone company to the prop- 
erty thus acquired? The appellants insist it was, but we do not 
think so. This is simply the case of a sale, and the assertion bj^ 
a third party of an interest adverse to that acquired thereunder. 
The vendee may bring an action against an adverse claimant to 
quiet his title without making the vendor a party. The stone com- 
pany bought the terminal tracks located on its own ground for its 
individua) and exclusive use, and the Omans are claiming the right 
to use them too. This claim is inconsistent with the title and pos- 
session of the stone company. The dispute is between thèse two 
parties alone. The raiiroad company is not interested. It is not 
setting up any claim inconsistent with the property rights of the 
stone company. It has not repudiated the sale. It stands by the 
sale, and, so far as that transaction is concerned, is fully repre- 
sented by the stone company. The présent controversy is between 
the stone company and the Omans. No third party need be brought 
in to settle it. Its détermination turns altogether upon the effect 
of the sale in changing the status which existed when the Court of 
Appeals of Kentucky rendered its décision. If the sale was effect- 
ive for this purpose, as we believe, then the terminal tracks are the 
property of the stone company, and a decree in this case will re- 
strain the Omans from claiming any interest in them or any right 
to use them. If the sale was not thus effective, then they remain 
under the control of the raiiroad company, and the mandate of the 
Court of Appeals of Kentucky will enforce the right of the Omans 
to use them. In other words, if the sale was good, a new situation 
exists, which the decree in this case will protect. If bad, the old 
status continues, with rights which the decree of the Kentucky 
court will enforce. 

5. It is urged that the judgment of the Court of Appeals of Ken- 
tucky is a bar to the prosecution of this action ; but that cannot 
be, for this suit is based on the sale of the terminal tracks to the 
stone company, which did not take place until after the décision 
of the Kentucky case. Cromwell v. County of Sac, 94 U. S. 351, 
352, 24 L. Ed. 195 ; Roberts v. Northern Pac. R. Co., 158 U. S. 1, 
29, 15 Sup. Ct. 756, 39 L. Ed. 873. 
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6. It is also contended that the decree prayed for in tliis case will 
operate to stay proceedings in the Kentucky case, in violation of 
section 720 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 581] ; but we think net, for the Kentucky decree 
only applies to the switch when in control of the railroad company, 
and being operated by it under the contracts mentioned. It is still 
50 appHcable, but the terminal tracks hâve been taken out of the 
contracts, and are now in the possession and control of the stone 
company. The Omans are still entitled, under the decree of the 
Kentucky court, to the use of the switch, excluding the terminal 
tracks, under the limitations defined in the opinion of that court. 
The judement of this court will not interfère with the proper en- 
forcement of the decree in that. 

The judgment of the lower court is affirmed. 



BARKER V. PULLMAN CO. 
(Circuit Court o£ Appeals, Second Circuit November 22, 1904.) 

No. 33. 

1. CoNTEACTS— Options. 

Where a contract between an Insurance company and a palace car com- 
p.any provided tliat the Insurance company agreed, on the expiration of 
the palace car company's policles, to renew the same for three years at a 
specified rate, which agreement was signed by both parties, it constituted 
a mère option, which did not blnd the car company to take the Insurance. 

2. Same— Refoemation— MxTTUAi, Mistake. 

Where negotiations for a contract for Insurance were made between 
agents of the respective parties, and the contract, which, when reduced 
to writing, constituted a mère option, was signed by both principals, évi- 
dence that the agents understood the agreement to be différent from the 
contract embodied In the writing was insufflcient to establish a mutual 
mistalie on the part of the principals, warranting a reformation of the 
written contract. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 124 Fed. 555. 

This cause comes hère upon appeal from a decree of the Circuit Court, 
Northern District of New York, disniissing the bill. 

On Mareh 10, 1898, the Wagner Palace Car Company and the Agrlcultural 
Insurance Company entered Into a written contract providing: 

"That In considération of one dollar and other valuable considérations, 
the Agrlcultural Insurance Company agrées, on the expiration of the présent 
Insurance pollcy of the Wagner Palace Car Company, to renew the same 
for three years for the rate of 29i7/ioo annual premlum, payable in nine 
equal Installments, one each in September, October, and November, respec- 
tively of each year. 

"The Agrlcultural Insurance Company agrées to give substantially the 
same companies comprising the syndicate now on the rlsk. 

"In wltness whereof the parties hereto hâve hereunto appended thelr 
signatures and seals the day and year flrst above-written. 

"The Wagner Palace Car Company, 

"By W. S. Webb, Président 
"The Agrlcultural Insurance Co. 

"Wltness, F. G. Smith.- By ." 
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In accordance vvltli this agreement the Agricultural Company fumîshed 
insurance to the Wagner Company in the year 1899, and down to Augnst 13, 
1900. Before the expiration of the second year, negotlations between the 
Wagner Company and the défendant, the Pullman Company, resulted In 
an agreement whereby the Wagner Company sold, asslgned,. and transferred 
to the Pullman Company ail its property and assets. The complainant con- 
tends that, by the terms of that agreement, défendant adopted ail the bene- 
tits and assumed ail the responsibllities of the Wagner Company. The dé- 
fendant Company refused to continue the Insurance for the thlrd year. 
Thereupon the complainant, to whom the Agricultural Insurance Company 
had asslgned the contraet and ail its claims thereon, brought a blll In equity 
to hâve the above-quoted agreement reformed by inserting the words, "And 
the said Wagner Palace Car Company agrées to accept sueh Insurance for 
the term of three years as aforesaid," before the attesting clause of said 
agreement, and to recover damages for the breach of said agreement, thus re- 
formed. The cause Is reported at Circuit in 124 Fed. 555. 

E. J. Nathan, for appellant. 

Allan McCiilIoh, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. It is conceded that the facts are undisputed. 
The main questions presented are whether the complainant can 
enforce a contraet made between the Wagner Palace Car Companj- 
and the défendant, for the benefit of a third party, the Agricultural 
Insurance Company, assigner of complainant; and, secondly, 
whether reforraation was justified if the inference to be implied 
from the language of the agreement failed to support the com- 
plainant's construction, viz., that it obligated the Wagner Company 
to accept renewals of the Insurance for the full term of three years. 

Upon this branch of the case the judge who heard the cause in 
the Circuit Court exhaustively discussed the évidence, and ex- 
pressed the folloAving conclusions: 

"The agreement of March 10, 1898, is complète and perfect in itself. In 
considération of one dollar and other valuable considérations (not mutual 
eovenants and agreemeiits therein contained, implying that such were In 
fact made and should hâve been inserted), the Agricultural Company agrées, 
on the expiration of a then existlng policy of Insurance, to reuew the same 
on the terms mentioned. It may be claimed that it could not renew insurance 
unless the Wagner Company accepted the policy. But this agreement, as 
written, is In the nature of an option. The Wagner Company bas paid for 
the agreement of the Insurance company to renew the insurance, and may 
enforce the agreement, and Insist on having what it bas contracted for. But 
this is very far from justifying an Implied agreement on the part of the 
Wagner Company to accept the Insurance. There is nothing in the context 
of the agreement indicating the necessity for any such covenant to make it 
a complète contraet, and one in accordance wlth the intent of the parties. 
It wlll be presumed, wlth such language, only that the Wagner Company 
did not intend to obligate itself to accept the renewal of the insurance. 
Zorlîowslii V. Astor, 15(î N. Y. 393, 50 N. B. 983 ; Haie v. Finch, 104 V. S. 
261, 26 L. Ed. 732; Hudson Canal Co. t. Peunsylvania Coal Co., 8 Wall. 
276, 19 L. Ed. 349. Indeed, complainant admits that no covenant or agree- 
ment to accept the renewal of the insurance can be implied. The brief of 
his counsel says: 'Under the authorities, no implied covenant ma,y be drawn 
from the language employed in the agreement herein.' Hence équitable relief 
Is sought in this action, with the recovery of damages as an incident, on 
the ground that the covenant or agreement to accept the renewal of the In- 
surance was omitted from the written contraet by mutual mistake; that is, 
that both parties agreed that such a provision should go In the written 
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iigreement, but that, by the error or oversight of the parties or draftsman, It 
was !eft out, and the omission not dlscovered and assented to by the parties 
ut the time. The défendant dénies any error or omission or mutual mistalie. 
* * • But bas any such mutual mlstake been proved? The burden of 
proof wàs on the complalnant and In such cases the évidence must be clear, 
eonvlnclng, and satlsfactory. The mlstake must be clearly shown. If the 
proofs are doubtful and unsatlsfactory, and if the mlstake Is not made en- 
tirely plain, equlty wlll withhold relief. Baltzer v. R. Co., 115 U. S. 645. 6 
Sup. et. 222, 29 L. Ed. 505. * * * It is Impossible to flnd any spécifie 
oral agreement on the part of Dr. Webb to take thls Insurance, or to assent 
to a written agreement contalnlng a covenant to accept the Insurance and 
pay the premium. Webb was seeking to protect his company, which was 
as well done by having the agreement as it is, as It would hâve been by put- 
tlng in a covenant bindlng the Wagner Company to accept the Insurance. 
The testlmony of the wltness Smlth that Webb agreed wlth hls suggestion 
that they had better take thls three-years Insurance, as It would protect 
them (the Wagner Company) agalnst an increase In the rate of premium 
durlng the three years, and posltively save them one-sixth of the rate they 
were then paying, does not establish an agreement between Webb and Barker 
to accept the insurauce. Barker was not présent, and Webb's approval of. 
or acquiescence In the wlsdom of, such a suggestion, is not proof that it 
was ever agreed to put a clause in the written agreement bindlng the Wag- 
ner Company to accept. Thèse were expressions of opinion. No statement 
was made that a clause to .that effect should go in the proposed agreement, 
whlch was then in wrlting and being dlscussed. Ail that was sald had référ- 
ence to the written agreement then under considération, and which had been 
drawn up before that tIme, and was then submitted to Webb for his ap- 
proval and signature. There is no suggestion of any proposed change In the 
wrlting as drawn. The offleers of both companles had It, read it, and as- 
sented to it. Webb accepted the ofCer made in wrlting, but dld not agrée 
to accept and pay the premium. Well might he say It Is wlse to accept thls 
offer made in writing, whlch he had before hlm, and so protect the company, 
so long as It Imposed no obligation to accept. It Is urged that the agree- 
ment, as drawn and executed, Is one-slded. Thls may be, but thls fact does 
not establish a différent agreement, or a mutual mustake of the parties. 
There is no suggestion that the agreement was hastily dravs'n or executed. 
There is no suggestion that It was executed In any but a deliberate manner, 
after full considération, and wlth a full uuderstandlng of Its terms. Thls 
court cannot flnd from the évidence before it that there was a mutual mls- 
take by which the provision sought to be Inserted, in substance or effect, was 
omitted." 

We entirely concur with the view thus expressed in the Circuit 
Court, and are of the opinion that the decree should be affirmed, 
with costs. 



DACOVICH V. SCHLBT et al. 

(Circuit Court of Appeals, Flfth Circuit. January 10, 1905.) 

No. 1,409. 

1. Bankruptct—Claims— Limitations. 

An indebtedness of one member of a bankrupt flrm for money ad- 
vanced on specified dates to be used In hls business before the flrm was 
organlzed, on which no payiuents of principal or interest were made, 
was barred by the slx-years limitation provided by Code Ala. 1896, § 
2796. 

2, Same— FiEM Debt— Allowance. 

One of the members of a bankrupt flrm, belng Indebted to hls father- 
In-law, disclosed such indebtedness to hls partner on the formation of the 
firm, and the partner thereupon assumed one-half thereof as a part pay- 
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ment for hîs Interest in the firm, whereupon a duebill was executecl 
specifying the dates and amounts of tlie advancements, and signed in 
the firm name. Held, that such dueblll thereby became a new indebted- 
ness of the firm, and, not being barred by limitations at the time banU- 
ruptcy proceedings were instituted against the firm, was allowable as a 
elaim against it, though the original indebtedness was barred. 

Appeal from the District Court of the United States for the 
Southern District of Alabama. 

For opinion below, see 132 Fed. 394. 

Wm. B. Inge, for appellant. 

Jas. W. Gray, H. Pillans, Henry Hanaw, Palmer Pillans, and 
Henry Tonsmiere, for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. The appellant, A. Dacovich, soug-ht 
to prove in a bankruptcy proceeding against McGuire & Hanlein, 
a firm composed of Charles W. McGuire and Frank J. Hanlein, a 
debt which was evidenced by an instrument in writing presented 
by him, as follows: 

"Due A. Dacovich. 

"Jan. 12, 1892 5000.00 

"May 15, 1893 3000.00 

"June 11, 1894 2500.00 

"Value received, 

"McGuire & Hanlein. 
"Sept. Ist, 1898." 

The trustée objected to the proof of this debt on the grounds 
shown in the record, as follows : First. Because said claim is not 
based upon a subsisting demand against said bankrupt estate. 
Second. Because the claim is barred by the statute of limitations 
of three years. Third. Because the claim is barred by the statute 
of limitations of six years. Fourth. Because said claim is based 
upon an indebtedness of Charles W. McGuire to A. Dacovich, and 
is void as to said bankrupt estate, because there is no promise in 
writing expressing the considération therefor subscribed by McGuire 
& Hanlein, promising to answer for the debt of said McGuire to said 
Dacovich. The référée overruled the objections and allowed the 
debt to be proved. This action of the référée, on certifîcate to the 
District Judge, was by the said District Judge reversed, and a dé- 
cision rendered sustaining the objections. The décision was placed 
upon the ground that the debt was barred by the statute of limi- 
tations of Alabama, and that the instrument which it was claimed 
removed the bar of the statute was insufifîcient for that purpose. 
The évidence in the case is briefly summarized in the record as fol- 
lows : 

"The testimony of both partners, McGuire and Hanlein, showed that Mc- 
Guire had been doing business when he took Hanlein in about the date of 
this paper ; that McGuire had borrowed from A. Dacovich the sums of money 
shown by this duebill on the dates named therein, and said sums were 
used in McGuire's clothing bvisiness to start him in such business ; that 
Dacovich was the father-in-law of both McGuire and Hanlein ; that McGuire 
had not paid Dacovich anything on account of thèse advances either by way 
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nf principal or Interest; that when tlie partnership with McGulre and Han- 
lein was formed Hanlein was informed by McGuire of the indebtedness 
owing by McGuire, including this indebtedness to Dacovich; tbat on the 
formation of the partnership It was agreed that Hanlein should corne into 
the business, assuming his share of the indebtedness then owing; that Han- 
lein paid flve thousand dollars for the half interest in the business,, and that 
on the formation of the partnership this paper was signed and given to 
Dacovich." 

We do net fmd it necessary to détermine whether the duebill in 
question would, under the statutes and décisions in Alabama, be 
sufficient to prevent the running of the statute of limitations. The 
original debt tmquestionably would be barred in six years from its 
date. Code Ala. 189G, § 2796. So that we must consider the efïect 
of this duebill under the circumstances. The original debt was 
from McGuire individually to Dacovich. In 1898 Hanlein bought 
from McGuire a half interest in a stock of merchandise, the pur- 
chase price of such half interest being $5,000. As a part of the 
contract of purchase, Hanlein agreed to assume his share of the 
indebtedness at that time of McGuire. A part of this indebtedness 
of McGuire was the claim of Dacovich, of which Hanlein was in- 
formed. The duebill in question was thereupon given, as a part 
of this arrangement, by McGuire & Hanlein to Dacovich. It be- 
came, therefore, a new indebtedness of McGuire & Hanlein, and 
a valuable considération passed at the time. Hanlein obtained a 
half interest in McGuire's business, and the old debt due by Mc- 
Guire individually to Dacovich was extinguished. An entirely new 
liability by the firm of McGuire & Hanlein was created, and one 
which, it seems to us, could hâve been enforced in the courts of 
Alabama or elsewhere. The duebill of McGuire & Hanlein was 
an original liability of the firm. While it is in the form of a due- 
bill, it is, in efïect, a promissory note of the firm. Fleming v. Burge. 
6 Ala. 373. The bankruptcy proceedings in question are against 
McGuire & Hanlein as a firm and against the members of the firm 
individually. The indebtedness is proven in the bankruptcy pro- 
ceeding by Dacovich against McGuire & Hanlein. We see no good 
reason why this duebill, given for a sufficient considération by 
McGuire & Hanlein within six years, should be excluded from proof 
in the bankruptcy proceedings against that firm. Consequently 
the judgment of the District Court is reversed, with directions to 
permit the claim to be proven in the bankruptcy proceedings. 



INTERSTATE BUILDING & LOAN ASS'N v. EDGEFIELD HOTEL CO. 

(Circuit Court of Appeals, Fourth Circuit. November 15, 1904.) 

No. 527. 

Building and Loan Associations— Accoitnting with Bobeowing Stock- 
HOLDEB — Interest. 

On a settlement between a building and loan association and a borrow- 
Ing stockholder under a contract containing a provision that "upon final 
settlement with the association it shall retain as installments on said 
Stock and Interest no greater sum than the amount actually advanced, 
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wlth Interest thereon at the rate of elght per cent, per annum," the stock- 
holder bas the rlght, at hls élection, to be treated as a borrower, simply ; 
and in such case the rule of partial payments applies, and the excess of 
each payment made over the Interest then accrued Is to be applied in ré- 
duction of the principal of hls debt, and subséquent Interest computed on 
the principal as so reduced. 

Appeal from the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

For opinion below, see 120 Fed. 423. See, also, 109 Fed. 693. 

W. A. Wimbish, for appellant. 

Robert C. Alston and N. G. Evans (Arthur S. Tompkins and M. C. 
Wells, on the brief), for appellee. 

Before MORRIS, BRAWLEY, and PURNELL, District Judges. 

MORRIS, District Jndge. The Interstate Building & Loan Asso- 
ciation, a Georgia corporation, having its principal office in Columbus, 
in that state, was prior to October 24, 1893, doing business as a build- 
ing and loan association. There was a local board in the town of Edge- 
field, in South Carolina. The purpose of thèse local boards was defined 
by its by-laws to be as follows: 

"Article 1, § 2. To give to every elty and town in the United States In whlch 
this association bas an established branch the advantages and beneSts of a 
local building and loan association combined with the advantages of safe and 
accumulatlve Investment" 

On October 24, 1892, the Edgefield Hôtel Company, a corporation 
of South Carolina, having its place of business at Edgefield, in that state, 
obtained from the Interstate Building & Loan Association an advance 
of $6,000. To do this, the hôtel company had subscribed on September 
24, 1892, for 120 shares of stock, and paid an admission fee of $120. 
It made one payment of $73 as installment dues on the 120 shares of 
stock before the loan was granted, and after the loan was granted it 
made, without default, 74 monthly payments, of $103 each, amounting 
in ail to $7,650 — the last payment being in December, 1898 — and then 
tendered $142, and demanded to hâve the mortgage released, as fully 
satisfied. The building association denied that its mortgage was satis- 
fied, and in March, 1901, filed in the Circuit Court of the United States 
for the District of South Carolina its bill of complaint to foreclose the 
mortgage; alleging that there was still due to it the loan of $6,000, 
with interest accrued from December, 1898, to March, 1901, and 10 
per cent, attomey's fées. Subsequently the building association, in 
July, 1903, was adjudged insolvent, and a receiver appointed, who 
was made a party complainant in this cause. 

To secure the performance of the conditions under which the hôtel 
company obtained the loan of $6,000, it executed a bond, secured by a 
mortgage, conditioned to pay $73 on the third Wednesday of every 
month, as installments, and $30 as interest, until the 130 shares bor- 
rowed on should hâve fully matured ; that is, until each share by the 
installments paid on it, together with its declared proportionate profits, 
should be worth $100. There was, however, inserted in the bond, to 
meet certain décisions of the courts of South Carolina with regard to 
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Lisury in building association mortgages, the following important 
stipulation, viz. : 

"It is furtlier understood tbat upon final sottlement with the association It 
Rhall retain as installinents on said stock and interest no greater sum tlian 
the amount aetually advanced with interest thereon at the rate of eight per 
cent, per annum." 

The hotel company has availed itself o£ tliis stipulation, and the 
sole question raised by this appéal is as to the method of Computing the 
interest under this agreement. On behalf of the building association 
it was contended that the proper method is to charge the hotel company 
with the $6,000 advanced, and 8 per cent, per annum interest thereon, 
and to crédit on the sum thus ascertained the gross amount of ail 
payments made, without allowing any interest on the payments. By this 
method the amount still remaining due would be over $1,300. On be- 
half of the hotel company it was contended that the proper method of 
computation was to calculate interest at 8 per cent, in favor of the 
building association up to the date of each payment, and, as the pay- 
ments always exceeded the interest due, to reduce the debt by the 
amount of the excess of the payment over the interest accrued, on the 
principle of partial payments. The court below (Simonton, Circuit 
Judge) sustained the contention of the hotel company, except that the 
admission fee of $130 and the payment of dues before the loan was 
obtained were not taken into account; and, as the resuit, the auditor 
found that when the last installment payment was made by the hotel 
company there was only due by the hotel company a balance of $34.31, 
with interest at 8 per cent, until paid; and as the hotel company had 
tendered, before the filing of the bill of complaint, $144, the court ad- 
judged that the building association should bear the costs, and that 
upon the payment of $34.21, with interest thereon at 8 per cent, until 
paid, the défendant was entitled to hâve the mortgage canceled. 

In the course of the proceedings several alternative methods were 
suggested by the building association for arriving at the proper sum 
payable by the hotel company under the bond and mortgage and the 
by-laws of the building association ; but at the argument in this court 
the sole ground of error relied upon was that the decree below adopted 
the rule of partial paj'ments as proper to be applied in this case, and 
that the costs were wrongly put upon the appellant. 

Very little light is obtainable on this question from adjudications in 
building association cases, as the stipulation by which the settlement 
in this case is controlled is unusual. It is urged by the appellant that 
as the monthly installments were not paid in réduction of the loan, 
but were primarily paid by the hotel company, as shareholder, for the 
purpose of maturing its stock, and not as payments to be applied to its 
loan, and were payments on shares made as well by those who did 
not procure loans as by those who did, it is not consistent with justice 
or tlie contract of the parties that the installment payments should be 
applied to the loan. There would be force in this contention if the rela- 
tion of the hotel company to the building association had remained 
that of a borrowing stockholder obliged to continue his installments 
until his stock matured. But the stipulation that the building associa- 
tion, in the final settlement, should not retain of the installments and 
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interest paid more than the amount actually advanced, and 8 per cent, 
interest, recognizes that in the final settlement the borrowing stockhold- 
er may elect to be treated as a borrower, simply, and settle as a borrower 
would settle with a lender. Without some restrictive stipulation, the 
borrowing stockholder might not be able to escape from his relation 
of stockholder, no matter how many years it might require to mature 
the stock, nor how excessive the rate of interest might become. To 
avoid this possible resuit, and to accord with the décisions in South 
Carolina, the stipulation was inserted for the borrower's protection 
in a contract prepared by the building association. Under such a con- 
tract prepared by the lender, if there is ambiguity, then by the estab- 
lished rule it is to be construed favorably to the party who, in order 
to obtain a loan at an exceptional rate of interest, is required to sign 
a contract, the stipulations of which are prepared by the other party to 
it. But we do not think that there is any ambiguity. What, under or- 
dinary circumstances, would be the meaning of a stipulation that the 
lender should not retain out of the payments made to him more than 
the amount actually advanced with interest at 8 per cent. ? It would, 
we think, be understood to mean that the lender should receive back 
the money advanced, and, for the use o£ his money while the borrower 
had it, 8 per cent, interest, and no more. If, in this case, the building 
association should receive the amount advanced, and 8 per cent, in- 
terest on it for the whole period of over six years, until the last pay- 
ment was made, it would bave had, in addition to 8 per cent, interest, 
the use of ail the sums which in monthly payments during six years 
the borrower has paid back, and the use of which the borrovi^er did not 
bave. This would be greatly in excess of 8 per cent, interest. The 
rule to be applied in such a case between borrower and lender is the 
rule of partial payments, by which the excess of every payment made 
over the interest then accrued is applied in réduction of the principal, 
and the subséquent interest computed on the principal so reduced. 
Woodward v. Jewell, 140 U. S. 247, 248, 11 Sup. Ct. 784, 35 L. Ed. 
478. 

The stipulation in this case clearly states, in unmistakable language, 
that out of the installments and interest paid by the borrower the build- 
ing association shall retain on final settlement no more than the amount 
advanced, with interest thereon at 8 per cent. There is nothing what- 
ever to suggest that in making the computation the ordinary rule of 
Computing interest is not to be applied, and we think the borrower is 
entitled to hâve the benefit of that ordinary rule. It was so held by 
the learned circuit judge who heard the case below, and his décision is 
ably supported by the opinion filed by him, reportée in 120 Fed. 422. 

Àffirmed. 
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BRINTON et al. v. PAXTON et al. 

(Circuit Court of Appeals, Third Circuit. December 22, 1904.) 

No. 12. 

1. Patents— Validitt and Infeingement— Knitting Machines. 

The Paxton and O'Neill patent, No. 521,218, for a fasliioning device for 
circular knitting machines, held valid, and infringed as to claims 1, 2, 
and 3 by one device made and sold by défendant, and as to claims 1 and 
2 by a second device. 

Same— Damages foe Infeingement— Part dp Machine. 

The damages recoverable for Infrlngement of a patent covering a part 
of a machine must be determined on the best évidence obtainable, the 
burden resting upon complainant, however, to prove hia case. Where the 
profit made on the patented part alone Is shown, separate and apart from 
that made on the machine as a whole, and it also appears that no other 
substitute mechanism on the market was open to the use of défendant, 
complainant Is entltled at least to recover such profits. 

Same. 

Where a part of a machine made and sold by défendant is found to In- 
frlnge complainant's patent, the court will not undertake to détermine, in 
réduction of damages, the collatéral question whether or not such part 
also infringes another patent, the valldity and scope of which are not 
dlrectly put in Issue. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Joshua Pusey, for appellants. 

Joseph C. Fraley and Henry N. Paul, Jr., for appellees. 

Before ACHESON and GRAY, Circuit Judges, and HOLLAND, 
District Judge, 

HOELAND, District Judge. This bill allèges that respondents 
infringed claims Nos. 1, 2, 3, and 4 in letters patent No. 521,218, 
granted to John B. Paxton and Ellis L O'Neill June 12, 1894, for 
fashioning devices for circular knitting machines. Upon argument 
the Circuit Court for the Eastern District of Pennsylvania so found, 
and entered a decree February 37, 1901, sustaining the validity of 
the patent, awarding an injunction against the respondents direct- 
ing an accounting, and appointed a master to state the account. 
Subséquent to the issuing of the injunction, the respondents be- 
gan the manufacture of a similar device, referred to in thèse pro- 
ceedings as "Picker No. 3," and the complainants came into court 
alleging an infrlngement of the same claims in their patent in the 
manufacture of this picker. This question was referred to the 
master already appointed, who found the respondents' picker No. 
3 did infringe, and further found and assessed damage to the com- 
plainants in the sum of $1,231.89. Upon hearing, this amount was re- 
duced to $1,189.67, and a decree entered January 6, 1904, directing 
the respondents to pay complainants that amount, together with 
interest from the date of filing the master's report, and costs. On 
February 3, 1904, the respondents appealed to this court, and as- 
signed as error the decrees of the Circuit Court made and entered 
on February 27, 1901, and January 6, 1904. The assignments of 
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error raîse the questions (1) as to whether pickers Nos. 2 and 3 
infringe complainants' claims Nos. 1, 2, 3, and 4; and (2) was the 
decree against respondents for $1,198.67 properly entered? 

In an opinion reported in 107 Fed. 137, the court below held tliat 
respondents' picker No. 2 infringes the claims in question, and 
awarded an accounting. In this, and for the reasons there stated, 
we concur; but the question as to whether picker No. 3 of re- 
spondents infringes the complainants' device was not then con- 
sidered, as it was designed and put upon the market subséquent 
to the détermination of the question of infringement raised in 
the original bill, and while the question of account was before the 
master, to whom this question of infringement was also referred 
by the court. The master found that this picker infringes claims 
Nos. 1 and 2 of complainants' patent, and included it in his report 
in assessing damages to them. This picker No. 3 carries the 
needle from the higher to the lower plane by a simultaneous rotary 
movement on the post, and a downward swing of the picker from 
a relatively fixed pivot on the lower end of the post, but at the 
sarae time it is a movement in a direction coïncident with the axis 
of its rotation, and, instcad of the arm sliding up and down the 
post, what has been aptly styled "the business end" of the arm, 
moves in a direction coïncident with the axis of rotation. It ap- 
pears that the complainants' invention covers an improvement in 
fashioning device for circular knitting machines, and in the de- 
scription they state that : 

"Upon a considération of the types of our Invention described In the fore- 
golng spécifications it wIU be obvions that they ail hâve in common a char- 
acteristic principal of opération, viz., that a rotatable arm, so mounted as to 
be free to move In a direction coinciding with the axis of its rotation, Is 
combined with guiding devices which compel such movement in the direction 
of the axis of rotation whenever the arm Is rotated. We thus obtaln the 
needle-shlftlng action by a movement which is the derivative of the rotation 
of the arm caused by its engagement with the needle hub in the act of passing 
by the same. Whlle, therefore, we hâve specifled the preferred methods of 
efifecting this derivative movement, we do not llmit oiirselves to the use of the 
spécifie devices shown for elïecting It ; the only essential being that there 
should be, In eombination with a rotatable arm, having the capacity to move 
In the direction of Its axis of rotation, mechanism which Is capable of modlfy- 
ing what otherwise would be a mère movement of rotation, and obtainlng a 
résultant movement In what may be appropriately termed a spiral path." 

It will be seen that this invention thus described is claimed by 
the com.plainants in their claims Nos. 1 and 2, as follows : 

"(1) The eombination with the needle cyllnder, the cam cyllnder, and aetuat- 
ing mechanism for sald cam cylinder, of a rotatable needle shifter, capable 
of movement In the direction of its axis of rotation, and actuating mechanism 
arranged with référence to said needle shifter, substantially as set forth, 
whereby movement of the needle shifter in a direction coïncident with said 
axis is derived from the rotation caused by engagement with and passage by 
the needle hub. 

"(2) The eombination, with the needle cyllnder, the cam cylinder, and actuat- 
ing mechanism for said cam cylinder, of a rotatable needle shifter, capable 
of movement in the direction of its axis of rotation, and a cam having an 
incline arranged with relation to said needle shifter, substantially as set forth, 
whereby movement of the needle shifter in the direction of said axis is de- 
rived from the rotation caused by engagement with and passage by the needle 
hub." 
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Thèse two daims broadly cover a picker with a rotatable arm 
with a capacity of moving in the direction of its axis of rotation, 
and this is the device that seems to hâve overcome the objections 
in others already upon the market, as the movement was found to 
be much easier, and of a nature to accomplish the best results in 
knitting machines. The preferred method of etïecting the deriva- 
tive movement accompHshed in complainants' device is set forth by 
them, and in that the rotatable arm is moimted upon a post, and is 
free to move up and down in a direction coïncident with the axis 
of its rotation ; but any other device whicli accomplishes this move- 
ment of the picker arm is within the contemplation of their descrip- 
tion and the two claims above mentioned. We think, therefore, 
that the master and the court below were right in holding that 
picker No. 3 infringes claims Nos. 1 and 2 of complainants' patent. 

It is conceded that 778 machines were made by the respondents, 
each having 4 pickers attached, a dropper and lifter on each side. 
They, however, onl)' used a device or picker which infringed the 
complainants' picker as a dropper or top picker, one on each side 
of each machine manufactured ; but did not use the lifter. As it 
appears that $10 profit was made upon the sale of each machine 
by the respondents, the complainants urged that they were en- 
titled to one-half, or $5, on each machine, or, as an alternative, they 
were entitled to the amount of profit made by the respondents on 
the sale of each separate picker mechanism. It is established that 
they sold 204 machines containing picker No. 3 at a profit of $1.105 
on each picker (the said 804 machines being sold subject to a dis- 
count of 25 per cent.), equal to $225.42 ; 310 machines containing 
picker No. 2, at a profit of $1.935 on each picker, equal to $599.85 ; 
164 machines containing picker No. 3 at a profit of $1.10 on each 
picker (the said 164 machines being sold subject to a discount of 
25 per cent.), equal to $180.40 ; 100 machines containing picker No. 
3 at a profit of $1.93 on each picker, equal to $193 — the total amount 
of profits on pickers of the said 778 machines being $1.198.67. The 
respondents were selling the infringing device in connection with 
a machine or mechanism containing a large number of unpateuted 
parts, which, as a whole, had a commercial value, upon which a 
profit was realized, according to the admissions of respondents 
themselves, of $10 on each machine. The complainants, however, 
failed to establish just what portion of the profits were due to the 
infringing mechanism, and the master rejected their claim for the 
whole of the profits on the machine sold, for the reason that a 
patentée must show in what particular his improvement had added 
to the usefulness of the whole machine or contrivance. He must 
separate its results distinctly from those of the other parts, so that 
the benefits derived from it may be distinctlv seen and appreciated. 
Garretson v. Clark, 111 U. S. 121, 4 Sup. Ct. 291, 28 L. Ed. 371. It, 
however, plainly appears that the profits made upon each set of 
pickers attached to the machine sold by respondents, separate and 
apart from the machine itself, amounted in ail to $1,198.67. This 
amount was awarded, and a decree entered accordingly. 



BRINTON V. PAXTON. SI 

In some cases of infringement of patented improvements it is 
very difficult to exactly establish the damages resulting to the 
complainants, and, of course, the best évidence obtainable must 
be relied upon in cases of this kind ; but the complainants must, 
notwithstanding this difficulty, prove their case. The complain- 
ants established that respondents made a certain profit upon the 
infringing devices of certain amount upon each and every one 
of them, separate and apart from the mechanism to which it is in- 
tended to be attached^ and, it appearing that no other picker 
mechanism upon the market was open to the respondents to use, 
the master, under the circumstances, was justified from this évi- 
dence, together with other facts and circumstances before him, in 
finding that the total amount of thèse profits was the amount of 
the complainants' damages. Mason v. Graham, 90 U. S. 261, 2-3 
L. Ed. 86; Lattimore v. Hardsoog Mfg. Co., 121 Fed. 986, 58 C. 
C. A. 287; Robinson on Patents, § 1062, and notes. The respond- 
ents, however, urge that thèse complainants are not entitled to re- 
cover the entire profits thus ascertained, because thèse infringing 
pickers Nos. 2 and 3 may be said to be not only infringements 
upon the complainants' patent, but are also covered by the sixth 
claim of patent No. 451,637, issued to Mayo on October 13, 1891, 
and the burden is on the complainants to separate the profits at- 
tributable to respondents' infringements of the patent in suit from 
those attributable to the use of the Mayo invention. In other 
words, they urge that, as they are infringing complainants' and 
Mayo's patents, the complainants must establish just what part 
of the profits is attributable to the advantageous features of the 
complainants' patent and what is derived from the Mayo pat- 
ent. This claim of the Mayo patent was recently before the Circuit 
Court for the District of Rhode Island, and Judge Brown gave it a 
certain spécifie construction, and observed that, if such construc- 
tion were not given to the claim, it would, in the opinion of the 
court, be invalid (Mayo Knitting Machine & Needle Co. v. E. 
Jencke Mfg. Co. et. al. [C. C] 121 Fed. 110); and the master in 
the case at bar found from the Hmited évidence before him that, if 
the claim in question be construed as it was by the court in Rhode 
Island, it is not infringed by the respondents' structures, and, if 
the said claim be given any construction of a broader nature, it 
would, in accordance with the opinion in the above-entitled case, 
be invalid. But, aside from the question as to whether or not the 
respondents' pickers Nos. 2 and 3 infringe the Mayo patent as 
well as that of complainants, there is another objection to this 
contention of the respondents that they are to be for that reason 
relieved from a portion of the damages claimed by the complain- 
ants, and that is that it has been the unifonn practice of the courts 
to refuse to détermine such collatéral questions in suits where the 
validity and seope of a third party's patent are not directly put 
in issue, and this finds direct support in the décision of the Suprême 
Court in McCreary v. Pennsvlvania Canal Compan)', 141 U. S. 459, 12 
Sup. Ct.,40, 35 L. Ed. 817'. 

The decrees of the court below are affirmed. 
134 F.— 6 
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SOUTHERN RY. CO. v. GREENSBORO ICE & COAL CO. et aL 

(Circuit Court, E. D. North Carolina. Deeember 16, 1904.) 

t. Intebstate Commerce— Régulation— Restriction on Powebs of States. 
Car loads of coal sMpped from one state into another remain subjects 
of Interstate commerce untll delivery to tlie consignée, and an order of a 
State corporation commission directing the railroad company to place 
the cars on a certain track for unloading, as requested by the consignée, 
is without jurlsdiction, and void, as an interférence with interstate com- 
merce. 

2. Jtjbisdiction or Fedeeal Cotjet — Suit against State Commission. 

A suit against a state corporation commission to enjoln the enforce- 
ment of an order allégea to be void as an interférence with Interstate 
commerce in violation of the fédéral Constitution and laws is not one 
against the state, and is within the jurisdiction of a fédéral court. 

3. Same— Enjoining State Boaed. 

The North Carolina Corporation Commission, although made by the 
statute a court of record, is, in the exercise of many of the powers vested 
In it, merely an agent of the state, and mày be enjolned by a fédéral 
court as to acts whieh are not judicial In charaeter. 

In Eqùity. Suit for injunction. 

W. A. Henderson, C. B. Northrop, and F. H. Busbee, for com- 
plainant. 

R. D. Gilmer, Atty. Gen., and R. H. Battle, for N. C. Corporation 
Commission. 

E. J. Justice, for Greensboro Ice & Coal Co. 

PURNELL, District Judge. This is a bill in equity to enjoin the de- 
fendants from bringing- suits for penalties and damages by reason of 
the refusai of the complainant to place upon the trestle of the défend- 
ant ice and coal company four certain cars, and a failure to comply 
with the order of the défendant commissioners of the North Caro- 
lina Corporation Commission to so place the said cars. The bill 
coming on to be heard, after argument by counsel, a restraining 
order was entered, and the same referred to the standing master 
to find the facts. The following, omitting what is deemed unnec- 
essary, are, in substance, the facts as found by the master : 

The Southern Railway is a corporation created by and existing 
under the laws of the state of Virginia, and is a citizen and résident 
of the said state. AU the défendants are citizens and résidents of 
the state of North Carolina. The right of the Greensboro Ice & 
Coal Company^ or of an individual shipper or consignée, to hâve 
cars transferred and switched upon his private sidings or spur track, 
irrespective of the rules and régulations of the Southern Railway 
Company, involves the right of the Southern Railway Company to 
conduct its business, both state and interstate. If ail shippers or 

If 2. Fédéral jurlsdiction of suits against States, see note to Tindall v. Wes- 
ley, 13 0. C. A. 165. 

II 3. Fédéral courts enjoining proceedings In state courts, see notes to Gar- 
ner v. Second Nat. Bank, 16 O. C. A. 90; Central Trust, Oo. v. Grantham, 27 
C. C. A. 575 ; Copeland V. Brunlng, 63 C. 0. A. 437. 
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consignées in North Carolina had the right to hâve cars switched 
and placed according to their orders, and irrespective of the rules 
and régulations of the Southern Railway Company, it would entail 
a loss to the Southern Railway Company much in excess of $2,000. 
The right of the Southern Railway Company to conduct and man- 
age its interstate business at Greensboro, N. C, and various sta- 
tions in the said state, amounts in value to many thousands of 
dollars, far in excess of $2,0û0. The right of the Southern Railway 
Company to conduct its interstate business at Greensboro, to dis- 
pose of its rolling stock and distribute it, and to refuse to permit 
its cars to be placed on private sidings, according to its reason- 
able rules, is of great value to them, and amounts to many thou- 
sands of dollars far in excess of $2,000. Every day between the 
hours of 12 noon and 1 :30 the Southern Railway Company has, 
arriving at Greensboro, N. C, seven mail trains and four trains 
carrying interstate freight. Ail of thèse trains arrive about the 
same tirae, and if the Southern Railviray was obliged to get a car 
out of one of thèse trains, or was obliged to place a car on a certain 
siding at a certain time between thèse hours, under the orders and 
directions of the private shipper, or under the orders and directions 
of the North Carolina Corporation Commission, and irrespective 
of its own reasonable rules and régulations, it would mean déten- 
tion and delay and damages not only to interstate freight, but the 
United States mail and passengers. Ordinarily, during other 
hours, except in cases of unusual congestion, which rarely occurs, 
cars can be placed on the said spur track and trestle within 24 hours 
of their arrivai, without interfering with the business of the rail- 
road Company, either state or interstate; and it does not incon- 
venience the railroad, or interfère with its track or business, to 
place cars on the said spur track and trestle, any more than it would 
on any other spur track — that is to say, that this can be donc in 
due course of business, and under reasonable rules and régulations 
of the Company. In the event of congested condition by reason 
of the number of flat cars shipped to Greensboro, such condition 
would be relieved to some extent by using the said spur track or 
siding of the ice and coal company for the purpose of placing the 
said company's cars on the siding. The Greensboro Ice & Coal 
Company does a business which involves a shipment to it of about 
200 cars per year, according to the testimony. It pays freight in 
the neighborhood of $15,000 per year. The amount of the profits 
of the ice and coal company does not appear in évidence, but the 
business transacted largely exceeds the sum of $2,000, the freight 
paid by the company being about $15,000 per year. If the ice and 
coal company had to unload ail of its freight on the team tracks 
other than the siding and trestle in question, the said company could 
not profitably conduct its business. The amount of loss or incon- 
venience to either party by actually placing the four cars in ques- 
tion upon the side or spur track or by failure to place the same 
would not and did not amount to $2,000. 

The North Carolina Corporation Commission has not, so far as 
the testimony discloses, attempted to interfère with the business 
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or management of the plaintiff company, except to the extent of 
requiring it to place the said four cars on the défendant company's 
siding, nor has the défendant company asked any further interfér- 
ence with said business management. The extent of said inter- 
férence will more particularly appear by the order made by the 
North CaroHna Corporation Commission. On October 31, 1903, 
the North Carolina Corporation Commission, upon complaint of 
the said ice and coal company, made an order requiring the South- 
ern Railway within 48 hours after service of said order to place 
four cars of coal consigned to the Greensboro Ice & Coal Com- 
pany on the private siding or spur track of the Greensboro Ice & 
Coal Company at Greensboro, N. C. One of said cars belonged 
to the Southern Railway Company, two were the property of the 
Norfolk & Western Railway Company, and one the property of 
the Chesapeake & Ohio Railway Company, On ail of said four cars, 
except the one belonging to it, the Southern Railway Company was 
obliged to pay the railwaj' companies owning the cars a per diem 
of 20 cents per day for each day such car remained on its line after 
the expiration of the first three days subséquent to the receipt of 
the car on the rails of the Southern Railway Company. Each for- 
eign car which remains on the rails of another railroad company 
exceeding 30 days subjects the delinquent -road to a penalty of a 
dollar per day until the car is returned to the road owning it. 
Three of the cars — those not owned b};- it — were on the rails of the 
Southern Railway Company exceeding three days from the time 
they were received, and a per diem of 20 cents per car had to be 
paid by the Southern Railway Company. The four cars compre- 
hended by the said order of the North Carolina Corporation Com- 
mission were loaded with coal in the states of Pennsylvania, West 
Virginia, and Tennessee, respectively, and each of said cars of 
coal was transported over lines of the Southern Railway Company 
and Connecting lines as one continuous uninterrupted journey 
through several différent states to Greensboro, N. C. At the time 
said order of said North Carolina Corporation Commission was 
made, and both prior and subséquent thereto, the said coal re- 
mained loaded on the cars in the original unbroken package in 
which it began its continuous uninterrupted journey from the states 
of Tennessee, West Virginia, and Pennsylvania, and said coal and 
said cars were still in the possession of the Southern Railway Com- 
pany, undelivered to consignée. 

It is admitted in the answer, and also upon the taking of testi- 
mony, that said four cars loaded with coal as aforesaid, and trans- 
ported as above mentioned, were and are interstate commerce. 

The Southern Railway Company declined to switch thèse cars 
upon the private siding or trestle of the ice and coal company be- 
cause it was claimed the latter company had refused to comply 
with the rules of the North Carolina Car Service Association, 
adopted by the Southern Railway Company to expedite the use of 
equipment in the public interest. The gênerai rules adopted by the 
Southern Railway Company, known as "Rules of the North Caro- 
lina Car Service Association," are reasonable, and their object is, 
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not to produce revenue, but to facilitate the distribution of equip- 
ment and the expeditious handling of freight, and to that end to 
enforce an equal, reasonable, and uniform charge for the déten- 
tion of cars when the cars are detained over the free time pre- 
scribed in the rules. They hâve had this efïect, and bave operated 
and do operate to the mutual benefit of the railroads and the public, 
and bave reduced the average time of détention of cars from fivc 
days to one and one-iifth days, and bave increased the number of 
cars available for public service. The terms and provisions of 
thèse rules of the North Carolina Car Service Association, adopted 
by the Southern Railway Company, were well known to the icc 
and coal company, which has donc business under them for some 
years. Among the provisions of said rules were the following: 

"Sec. 1 of Rule 2. On cominodities for unloading or loading forty-eight 
hours, two days free time will be allowed, except that Sec. 2, seventy-two 
hours will be allowed for unloading fertilizer, and the following commodities 
when In bulk only : cotton seed, cotton seed huUs, coal, coke, fertilizing ma- 
terlal, grain, lime, tan-bark, and dressed lumber in box cars. 

"Sec. 2 of Rule 2. In case consignées or consignors refuse to pay, or un- 
necessarily defer settlement of bills for car service charges, the railroads 
shall, upon notice to that effect from the manager, refuse to switch any 
cars for such consignées or consignors, untll such charges are paid." 

The Southern Railway Company, on October 12, 1903, issued a 
notice to the ice and coal company that commencing at 12 noon, Oc- 
tober 17, 1903, it would only deliver cars on the public team tracks of 
the Southern Railway Company at Greensboro, N. C. After October 
12, 1903, and subséquent to receiving said notice, the ice and coal com- 
pany ordered said four cars of coal, and caused them to start from their 
respective points of origin, and could hâve countermanded said order. 
Said four cars of coal came on the yards of the Southern Railway Com- 
pany at Greensboro, N. C, after October 17, 1903. Proper notices 
were sent the said ice and coal company of their arrivai, and the cars 
were mark'ed up to the public team tracks of the Southern Railway 
Company at Greensboro, and actually placed thereon, and the delivery 
tendered to the ice and coal company. The ice and coal company de- 
clined to receive or unioad said cars at any other point whatsoever 
except on their private siding or trestle. The refusai to unioad said 
cars was not because of any defect in the notices, but because the ice 
and coal company required and demanded that the said cars should bc 
placed on their private track or trestle. Said four cars of coal reached 
Greensboro, N. C, between October 18 and October 22, 1903, and 
were placed on the public team tracks and there remained for the pur- 
pose of being unloaded by the ice and coal company until November 
2, 1903, when they were removed because they were blocking the 
team tracks and interfering with the public use thereof. 

According to the rules of the North Carolina Car Service Association, 
adopted by the Southern Railway Company, 72 free hours' time is al- 
lowed for unloading cars, and thèse cars remained on the team tracks 
much more than 72 hours from the time they arrived (October 18 to 22, 
1903) and the 31st of October, the date of the commission's order, and 
therefore, when such order was passed, demurrage was actually due 
upon thèse four cars, "provided that the court shall hold upon the facts 
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that it was not the duty of the Southern Railway Company to place 
ihe said cars upon the said side track or trestle of the said ice and coal 
Company, as it was requested to do." No demurrage has been paid by 
the ice and coal company. The said ice and coal company had first 
refused to pay freight on thèse four cars of coal unless the same were 
placed on their private siding. On October 27, 1903, upon receipt of 
the letter of the North Carolina Corporation Commission dated October 
26, 1903, and on account of said letter, the ice and coal company paid 
the freight on the four car loads of coal. Said four cars having reached 
Greensboro between October 18 and 22, 1903, and 72 hours' free time 
having expired long prior to October 27, 1903, demurrage was due on 
said cars on October 27, 1903, the date the freight was paid, "provided 
the court shall hold upon the facts that it was not the duty of the 
Southern Railway Company to place the said cars upon the siding or 
trestle of the ice and coal company, as it was requested to do." The 
notice of October 12, 1903, declining to switch cars to the private siding 
of the ice and coal company, and the refusai to deliver the four cars 
in question was alleged to hâve been based upon the refusai of the ice 
and coal company to "comply with car service régulations," etc. The 
alleged refusai to comply with the said rules consisted in the refusai of 
the ice and coal company to pay an account for demurrage of some 
$146 claimed to be due on certain 13 cars previously delivered. This 
daim was denied on the part of the ice and coal company. The ice 
and coal company was solvent, and was so known to the Southern Rail- 
way Company. When the four cars arrived, the work upon the siding 
and trestle had been completed, and they were in good condition for 
delivery and for unloading of coal, and were so known to the agents of 
the railway company which had control of placirig cars. At that time 
the Southern Railway could hâve switched said cars on the siding within 
24 hours after their arrivai, and the ice and coal company could hâve 
unioaded the coal, and left them to the control of the railway company, 
within three hours after they were so switched respectively. It would 
in no way hâve interfered with the prompt, economical, and easy hand- 
ling of this or other freight or business for the Southern Railway to 
hâve placed the four cars as requested. The trestle can, in the ordinary 
course of business, be used by the Southern Railway Company for un- 
loading freight consigned to the ice and coal company with ease, and 
such freight can be unioaded there in less time than would be re- 
quired in unloading it elsewhere. It is easier to unload coal from the 
trestle of the ice and coal company than from the public team tracks. 

About 1890 the ice and coal company leased the pfoperty upon which 
its plant is situated, and which embraces its yard, of one W. D. 
McAdoo, who owned and now owns the same. The lease was renewed 
in 1899, and is still existing. At the time of the first lease the Cape 
Fear & Yadkin Railroad Company had a short spur track extending 
from its main track to within three or four feet of the yard of said 
ice and coal company. It could accommodate only one car so as to be 
conveniently unioaded. In the spring of 1891, or some time there- 
after, the said track was extended within the yard of the ice and coal 
company, so that in 1895 it had reached a point very near the boilers 
of said company. The extension was made by the Cape Fear & Yad- 
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kin Valley Railroad Company at its own expansé, and iipon oral agree- 
ment, at the instance of the said ice and coal company, and for its ac- 
comnaodation. The terms of this agreement do net appear. In 1895 
it was further extended by the ice and coal company. This was ail 
donc before the renewai of the lease of McAdoo and the purchase of the 
Cape Fear & Yadkin Valley Railroad Company by the Southern 
Railway Company. Since the extension of said track into the yard 
of the ice and coal company the Cape Fear & Yadkin Valley Railroad 
Company, and its successor, the Southern Railway Company, hâve 
been delivering cars over said track to the yard of the ice and coal 
company. That part of the spur track outside of the yard of the ice 
and coal company had also been used by the railway company for the 
purpose of shifting their cars, for holding dead cars, and, in some in- 
stances, unloading for persons near the said track. There has been no 
objection to such use of said track by the ice and coal company. The 
extension from the railway's right of way to the yard of the ice and coal 
company passes over land belonging to W. D. McAdoo and the Guilford 
Rolling Mills, and neither the Southern Railway .Company nor the ice 
and coal company hâve any légal right to use the same, there being no 
written grant of easement or license ; the ice and coal company having 
only a right, under its lease from McAdoo, to ingress and egress for 
ordinary vehicles. The use of said land has been by sufiferance of the 
owners, and the said owners hâve niade no objection, and taken no 
steps to prevent such use, and such use has been and now is permitted, 
though once or twice the secretary of the said mills has complained 
of it as a nuisance, and McAdoo has threatened to hâve compensation 
made him. The ice and coal company desired to construct a trestle 
within its yard for the more convenient unloading of cars, and this in- 
volved the raising of the existing track and the moving of it, or a part 
of it, a short distance — 10 or 12 feet — south. There was a grade of 
several feet from where, or near where, the track left the railway right 
of way to the proposed trestle, so that the track was not only to be ele- 
vated within the yard, but also outside of it, the proposed removal 
still leaving the track to pass over the land of other parties above named. 
Application to make thèse changes was made to the Southern Railway 
Company about the Ist of September, 1903. The permission was 
granted, the agreement being that the ice and coal company should do 
the entire work at its own expense, including the grading, etc., except 
the removal and laying of the track, which the Southern Railway Com- 
pany agreed to do or supervise, when the work was ready, using their 
own iron (the same which was aiready there), and its spikes, etc. 
Plans were exhibited and agreed to, and the work commenced about the 
8th or 9th of September, 1903, and completed about the 29th or SOth of 
September, 1903. There was no written or express contract on the 
part of the Southern Railway Company in respect to the use of the said 
track, but considering ail of the circumstances induces the master to 
find "that there was an implied agreement that said track should be 
adopted and treated, so far as the ice and coal coràpany was Concerned, 
as a track for the delivery of its cars upon its trestle, under the reason- 
able rules and régulations of the said Southern Railway Company; 
this implied agreement to continue so long as the said track was main- 
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tained by mutual consent." It is admitted that during tlie period be- 
tween the commencement and the completion of the work no cars 
could be received or unloaded within the yard of the ice and coal Com- 
pany. It is the custom of the Southern Railway Company to construct 
private sidings for the use of shippers of large quantities of freight; 
but it is not the poHcy of the said railway to do so except under con- 
tract, the printed form of which is in évidence, such contract containing 
a provision securing thç acquisition of necessary rights of way, etc. 
There was a standing order on the part of the ice and coal company that 
its cars should be delivered upon its yard. There appears to hâve been 
no such standing order in respect to the delivery of cars on the spur 
track outside of said yard, except the request in respect to 13 cars ar- 
riving after the beginning and before the completion of said work. 
There was no contract to deliver cars on the track outside of the yard. 
This standing order was given to the agent after the track had been 
torn up in the yard, and about the time of the beginning of the con- 
struction of the trestle. In respect to the said 13 cars it is claimed by 
the ice and coal company that it designated this spur track outside of the 
yard as a proper and accessible point of delivery, and that the complain- 
ant, failing to comply, could not claim demurrage because of the fail- 
ure or refusai of the said ice and coal company to receive them at any 
other point. From the 9th to the 14th of September the said spur track 
was occupied by the Woodruiï & Townsend cars — one of them from the 
9th to the llth, and the other from the ISth to tlie 14th. The ice and 
coal company did not hâve the exclusive right or priority to hâve cars 
placed and unloaded on said spur track. One of the thirteen cars ar- 
rived on September 9, 1903, and two of them on September 10, 1903, 
while the track was so occupied. The remaining ten arrived between 
the 14th and 19th of September, 1903. The track had been spiked down 
on the 14th of September by the railway company, as unsafe for their 
equipment, etc. After this date the prépondérance of testimony estab- 
lishes that no other cars were put upon said track until the completion 
of the work on the 89th of September ; certainly it was not generally 
used for the purpose of delivery and unloading. The work commenced 
by excavating inside of the yard of the ice and coal company near the 
fence, and the rails were torn up inside, and also several feet outside, 
of the fence. After a week or more, the building of an embanknient 
or "fîH" was commenced outside of said yard, and some feet south of 
the existing track, preparatory to a removal of the rails on it to a 
greater élévation, the dirt being taken from the excavation inside of said 
yard. On the 14th of September the end of the track within several 
feet of the fence had been "jacked up," leaving the sills hanging. 
There was testimony tending to show that about or after the 14th the 
"jacking up" or removal of the dirt from under the rails extended some 
distance along the spur track, making it dangerous to put cars upon it. 
There was a fall of some feet towards the yard, necessitating the use 
of brakes, or "choking"; the new track, when completed, being a re- 
versai of this grade some distance in order to meet the necessary éléva- 
tion of the trestle. The work was being done by the ice and coal com- 
pany, under its supervision and control, by its contractors ; the Southern 
Railway Company having nothing to do with it, except to shift the rails 
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to the new track when ail was ready. There was sufïïcient space on the 
track which had not been removed to accommodate two cars from where 
the track was first torn up several feet from the yard of the ice and coal 
Company, and it was possible, up to within two or three days of the com- 
pletion of the work, for the Southern Railway Company to hâve placed 
and unloaded cars upon it. In not us-ing the said track for delivery and 
imloading- of cars within that period — that is, from the 14 th of Septem- 
ber to within two or three days of its completion — the Southern Rail- 
way Company exercised a reasonable degree of prudence in respect to 
the safety of its equipment and the orderly conduct of its business. The 
ice and coal company requested the Southern Railway Company to 
place thèse cars on the spur track outside of the fence, and designated 
no other place for delivery. The Southern Railway Company, after 
such request and désignation, did not actually place any of the thirteen 
cars, except perhaps one or two, at an accessible point of delivery. 
The request was not for each car, but a standing order given to an 
agent of the Southern Railway Company, and but once. The ice and 
coal company never designated any other point except upon the said 
spur track. There were other team tracks of the Southern Railwa\ 
Company where the unloading of coal would hâve been feasible (ano 
the Greensboro Gas Company and many others unloaded coal from 
them), though not as convenient and inexpensive as the said side track. 
The unloading on the team tracks would render the business of the 
ice and coal company unprofitable. There were several coal bins and 
chutes on the public tracks, but thèse could not always be relied upon, 
owing to the demands of other shippers. The bins were filled at the 
time covered by this controversy. The notices of the arrivai of ail of 
said cars did not contain the weight or amount of charges. 

The North Carolina Corporation Commission threatened to institute 
suits against the Southern Railway Company for heavy penalties on 
account of any failure to obey the order of October 31, 1903, made 
by said commission. The said ice and coal company threatened to in- 
stitute suit against the Southern Railway Company for heavy penalties 
and damages on account of failure to obey said orders. There does 
not appear to be any substantial conflict of testimony as to the nature 
of the proceedings had before the North CaroUna Corporation Com- 
mission. It appears that on the 20th of October, 1903, a letter from 
M. W. Thompson, on behalf of the ice and coal company, addressed 
to the said commission, was received by them. It was in the form of a 
letter, and the formai requirements of the rules of practice of said 
commission as to sections, the numbering of the same, etc., were not 
observed. The commission treated the letter as a complaint, but did 
not serve any formai notice upon the Southern Railway Company or 
its agents. On the 26th of October, 1903, the commission "phoned" 
the manager of the Car Service Association to corne to its office. The 
answer was that he was not in the city, and the commission then re- 
quested that he corne to the office of the commission upon his return. 
Some days after, the first vice président of the Southern Railway Com- 
pany visited the office of the commission on other business, and after 
this was concluded this matter (the subject of Mr. Thompson's letter) 
was mentioned to him. On the return of the manager of the Car 
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Service Association he went to tlie office of tlie commission. The 
letter of Mr. Thompson was read, or its contents made known to him, 
and the matter was discussed. Then follow conversations wliich took 
place with the Corporation Commission, which are not deemed pertinent 
or compétent testimony. The proceedings in the Corporation Commis- 
sion "were not in conformity witli the niles of practice of the Com- 
mission, and the Commission did not follow them strictly except in 
formai matters." No witnesses were sworn in this matter, nor any 
issue joined by a pleading, nor any other hearing, except in a conver- 
sational way first with one and then another représentative of the dif- 
férent corporations. On November 3d exceptions were filed to the 
order of the Corporation Commission. The hearing of thèse excep- 
tions was had on November 12, 1903, at Greensboro, when witnesses 
were examined, and arguments made by counsel. On December 10, 
1903, the commission made an order overruling the exceptions. 

To the report of the standing master complainant filed 12 excep- 
tions. Défendants filed no exceptions. 

The fifth exception is to the finding of the master that, had the 
$146 demurrage been paid, the four cars in question would, in the 
opinion of the master, hâve been delivered on the trestle of the ice 
and coal company as requested, and refusai to so deliver was solely 
on that ground. This exception is sustained. 

Twelfth exception is to the findings of the master^ which relate 
in any way to the 13 cars which arrived in Greensboro between 
the 9.th and 19th days of September, 1903. Ail testimony in relation 
to this finding was objected to and motion made to strike out said 
testimony, and the exception is now sustained, as the finding is 
irrelevant, and it is shown in the testimony that to hâve switched 
the 13 cars on the siding would hâve been dangerous to the equip- 
ment of the railroad company. 

The $146 demurrage is not the question at issue in this cause. 
It may hâve been the origin of the litigation, but illustrâtes the 
truism "that large oaks from littîe acorns grow." This was a suit 
to restrain threatened irréparable wrong, and a multiplicity of 
suits for the penalties under the North Carolina statutes for non- 
compliance to the orders of the Corporation Commission. Thèse 
penalties are matters of statute — $500 per pay — and invoîve much 
more than $2,000, if suit should be entered against the complainant 
for every day it lias refused to obey the orders of the Corporation 
Commission made herein, and to recognize its right to interfère 
with Interstate commerce. 

The other exceptions, except as noted above, are deemed imma- 
terial. The cause was referred to the master to find and report 
the facts, which order, after hearing testimony and asking counsel 
to signify in writing what facts they desired found, he has fully 
complied with in an able and satisfactory manner. It is admitted 
that the four cars loaded with coal, the basis of the whole contro- 
versy, were Interstate commerce. This is a fact. They were In- 
terstate commerce, and there is no controversy in regard thereto. 
Being interstate commerce, the question naturally arises, when did 
thèse particular cars lose their character in this respect, over which 
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the North Carolina Corporation Commission has no jurisdiction, 
as recognized in the act of the Législature creating that body? 
Until it ceased to be interstate commerce, Congress having legis- 
lated and assumed to regulate such commerce under the provisions 
of the Constitution, no state régulations can apply. G. C. & S. F. 
R. Co. V. Hefley, 158 U. S. 9S, 15 Sup. Ct. 802, 39 L. Ed. 910; G. 
C. & S. F. R. Co. V. Miami S. S. Co., 86 Fed. 407, 30 C. C. A. 142 ; 
L C. C. V. C. B. & Q. R. Co., 186 U. S. 320, 22 Sup. Ct. 824, 46 L- 
]?,d. 1182. An article of interstate commerce remains wholly free 
from such state control as long as it is in the original package. 
Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 L. Ed. 128; Aus- 
tin V. Tenn., 179 U. S. 343, 21 Sup. Ct. 132, 45 L. Ed. 224; Mc- 
Gwigan v. R. R., 95 N. C. 428, 59 Am. Rep. 247 ; Emert v. Mis- 
souri, 156 U. S. 321, 15 Sup. Ct. 367, 39 L. Ed. 430; Scott v. Don- 
ald, 165 U. S. 95, 102, 17 Sup. Ct. 265, 41 L. Ed. 632; Rhodes v. 
lowa, 170 U. S. 412, 18 Sup. Ct. 664, 42 L. Ed. 1088; Schollen- 
berger v. Pennsylvania, 171 U. S. 12, 22, 18 Sup. Ct. 757, 43 L. Ed. 
49. In the cases cited above from 95 N. C, 59 Am. Rep., the 
opinion was delivered by the chief justice, in which he says: 

"State interférence with inter.state commerce is absolutely forbidden, and 
the failure of Congress to take any action in the premises is an indication 
that such commerce shall reniain unfettered and free. subject only to the 
common law. Passenger Cases, 7 How. 286 [12 L. Ed. 702] ; Hall v. De Cuir. 
95 V. S. 485 [24 L. Ed. 547]. 

"We do net undertalie to venture upon the fleld traversed by the court 
further than to say that the conséquences of an opposite vIew that permits 
interfering by state législation would be mischievous in the extrême. If one 
state may interfère, so may every other through which the freight is to bc 
carried, in respect to its own chartered companles, and a succession of hos- 
tile enactments might cripple and so embarrass the roads in carrying out 
the contract as almost to destroy such commerce, and deprive the country of 
those bénéficiai arrangements for trânsporting from distant points so gên- 
erai in use, and so conducive to the nation's prosperity and business. The 
former is therefore wisely committed to a single body, whose régulations may 
be harmonious and self -consistent" 

But Congress has by législation undertaken to regulate the mat- 
ter by the act creating the Interstate Commerce Commission. 
Having so legislated, the state could not legislate on the subject. 

In Rhodes v. lovera, above cited, Justice White delivering the 
opinion of the court, it was held in an able discussion of the ques- 
tion : 

"Moving such goods in the station from the platform on which they are 
put on arrivai to the freight warehouse is a part of the interstate commerce 
transporta tion." 

In other words, that interstate freight retains its character as 
such until the actual delivery to the consignée takes place. 

It will be noted that many of the cases cited, as well as the w^ell- 
known South Carolina Original Package Cases, are in regard to the 
introduction of intoxicating liquors or oleomargarine into states 
having prohibitory statutes, and after the delivery of the opinion 
in this case Congress passed the act of August 8, 1890, c. 728, 26 
Stat. 313 [U. S. Comp. St. 1901, p. 3177], in which it was provided 
that intoxicating liquors should not be exempt from state statutes. 



92 134 FEDERAL REPOETEE. 

This législation was in the interest of the police powers of the 
States, and conceded them the authority to regulate the introduc- 
tion of intoxicating liquors, thus surrendering to the states a part 
of the recognized power vested in Congress ; and this act has been 
held to be constitutional. There has been no concession of this 
nature in regard to other freight, such as coal, etc., and no question 
of the principle thus laid down that Interstate commerce, except 
where such concession is made, retains its character as interstate 
commerce, and can only be regulated by Congress. 

Eut the right of the North Carolina Corporation Commission is 
claimed under tlae police power of the state, and in the brief of 
counsel appears this quotation: 

"The Corporation Commission then, being a constitutional body, with pow- 
ers to enforce rules for the régulation of the opérations of public and quasi 
public corporations under the laws of the state, cannot be enjolned from 
exercising police powers of which the exécution Is not in conflict wIth tho 
fédéral Constitution, or laws made under its delegated powers. Express Co. 
V. R. R. Co., 111 N. C. 463, 16 S. B. 393; Bagg v. R. R. Co., 309 N. C. 279, 14 
S. E. 79, 14 L. R. A. 596, 26 Am. St. Rep. 569; Martin v. Hunter's Lessee, 
1 Wheat. 326, 4 L. Ed. 97; State Tax on R. R. Gross Receipts, 15 Wall. 284, 
21 L. Ed. 164; Reagan v. Mercantile Trust Co., 154 U. S. 413, 14 Sup. Ct. 
1060, 38 L. Ed. 1028." 

It is an oversight that counsel should hâve overlooked N. Y. v. 
Miln, 11 Pet. 102, 9 L. Ed. 648, the original and leading case on 
this subject, and the numerous cases citing and affirming the same: 
vvhat is known as the "Passenger Cases," 7 How. 286, 13 L. Ed. 
702; and to hâve noted the exception stated in the brief "is not 
in conflict with the fédéral Constitution or laws made under its 
delegated powers." An examination of ail the authorities cited 
show that this exception is uniformly made, and it seems the case 
at bar, conceding the principle laid down in authorities cited to 
be correct, falls under the exception. In the original case in 11 
Pet., 9 L. Ed., which is cited in most of the other cases, and the 
cases cited thereunder in Russell & Winslow's Syllabus Digest, the 
exception stated in the brief is uniformly made, and, Congress 
having legislated upon this subject of interstate commerce, the state 
cannot legislate thereon. To do so would be in conflict with both 
the Constitution of the United States and the acts of Congress 
passed in pursuance thereof. The police power applies more par- 
ticularly to passengers and to other matters which affect public 
health, convenience, and morality; neither of which seem to be 
inyolved in the delivery of four cars of coal brought from one state 
into another. 

The défendant coal and ice Company was not without its rem- 
edy. The Interstate Commerce Commission hears and décides just 
such questions as were involved in this controversy. Lawyers 
frequently make raistakes as to what courts hâve jurisdiction, which 
gives rise to the numerous décisions on the subject of the jurisdic- 
tion of the courts, of which the books are full. This défendant has 
made the common mistake of getting into the wrong tribunal, as 
Congress has by constitutional enactment placed in the hands of 
the Interstate Commerce Commission the régulation of interstate 
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commerce, as it has full authority to do under the Constitution of 
the United States. 

In the case at bar the jurisdiction of this court is strenuously 
questioned, and was ably argued by the counsel on both sides. It 
is contended by défendants that this is a suit against the state, and, 
the state being- a necessary party, the bill should be dismissed ; and 
it should further be dismissed because the amount involved does 
not exceed $2,000, exclusive of interest and cost. Numerous au- 
thorities are cited for the positions taken by opposing counsel. As 
to the contention of McNeill, Rogers, and Beddingfield that this 
is a suit against the state of North Carolina, the case of Scott v. 
Donald, 165 U. S. 107, 17 Sup. Ct. 2G2, 41 L. Ed. 648, in which a 
great many of the authorities are collated, seems to be décisive of 
this question. At page 112, 165 U. S., page 263, 17 Sup. Ct., 41 L. 
Ed. 648, the court says : 

"The objections to proceeding against state officers by injunction are that 
it is, in effect, a proceeding against the state itself, and it interfères witb 
the officiai discrétion vested in the officers. The answer to such objections 
is found in a long line of décisions of this court. Osborn v. Banlî of V. S.. 

22 U. S. (9 Wheat.) 739, 6 L. Ed. 204; Dodge v. Woolsey, 59 U. S. (18 How.) 
831, 15 L. Ed. 401 ; Louisiana Board of Liquidation v. McComb, 92 U. S. 531, 

23 L. Ed. 623; Cummings v. Merchants' Nat. Banlj, 101 U. S. 153, 25 L. Ed. 
903 ; Memphls & L. R. R. Co. v. Berry, 112 U. S. 609, 5 Sup. Ct. 299, 28 U 
Ed. 837; Poindexter v. Greenhow (Va. Coupon Cases) 114 U. S. 295, 5 Sup. 
Ct. 903, 29 L. Ed. 194 ; Allen v. Baltimore & O. R. Co., 114 U. S. 315, 5 Sup. 
Ct. 925, 29 L. Ed. 201; Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 
699, 35 L. Eâ. 363 ; Belknap v. Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 L. Ed. 
.•)99, 602. 

The opinion in the original case on this subject — Osborn v. Bank 
of U. S., supra — was delivered by Chief Justice Marshall, the eighth 
syllabus of which is : 

"As the state itself cannot, according to the eleventh amendment of the 
Constitution, be made a party défendant to the suit, it may be maintained 
against the officers and agents of the state, who are intrusted with the exécu- 
tion of such laws." 

The chief justice said in the above case: 

"The objection is that, as the real party cannot be brought before the 
court, a suit cannot be sustained against the agent of that party ; and cases 
hâve Been cited to show that a court of chancery will not make a decree uu- 
less ail those who are substantially interested be made parties to the suit. 
This is certainly true where it is in the power of the plaintiff to make theni 
parties ; but If the person who is the real principal — the person who is the 
true source of the mischief, by whose power and for whose advantage it 
was done — be himself above the law, be exempt from ail judicial process, it 
would be subversive of the best-established principles to say that the laws 
could not aflCord the sanie remédies against the agent employed in doing the 
wrong which they would afCord against him could his principal be joined iu 
the suit." 

The principle enunciated has been cited and affirmed in a number 
of cases, too numerous to cite. There hâve from time to time been 
dissenting opinions, but the Suprême Court has held strictly to the 
principle laid down by the chief justice. 

It is not unnatural that a body having the powers of a corpora- 
tion commission should imagine itself the state, but it is in reality 
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a mère agency of the state, and may, under the authorities, be re- 
strained from executing an unconstitutional aet, or doing an un- 
constitutional thing under a constitutional act. 

The purpose of this suit is stated in the opening of défendant'» 
brief as foUows : 

"The purpose of the Mil Is to properly enjoln the défendants the Greens- 
boro Goal & Ice Company, McNelll, Rogers, and Beddlngfleld, actlng as the 
North Carollna Corporation Commission, from bringlng sults for penaltles 
or damages agalnst complalnant because of Its fallure to comply with its 
order of the sald Corporation Commission as to placing four car loads of 
coal transported from other states upon the spur track and trestle of the de- 
fendant Company at Greensboro." 

This purpose of the bill is properly stated in part, The suits 
were threatened, though denied in the verified answers, as shown in 
the évidence by a letter from the counsel of the coal and ice company, 
and by a letter or telegram from the "chairman of the Corporation 
Commission, and as found by the master. Thèse suits would involve 
more than $2,000. It should be added tlie purpose of the bill was also 
to enjoin the Corporation Commission from compelling the compldnant 
to switch to a consignee's private side track irrespective of the rules 
and régulations of the Southern Railway Company, and deny to it the 
right to conduct its business, both state and Interstate, which the master 
finds would entail a loss to the Southern Railway Company much in 
excess of $2,000, the right of the complainant railway company to con- 
duct its Interstate business at Greensboro, to dispose of its rolling 
stock and distribute it, to refuse to permit its cars to be placed on pri- 
vate sidings, according to its reasonable rules. The amount involved 
amounts to many thousand dollars, far in excess of $3,000 as found 
by the master. 

True, the Corporation Commission of North Carolina is, in words, 
made a court of record, and it is conceded the Circuit Court of the 
United States cannot restrain a state court, but the Corporation Com- 
mission is vested with powers not judicial, some of which bave been 
held to be législative, some executive, and the restriction on the in- 
junction of this court as to state courts does not apply, especially inas- 
much as the acts complained of and asked to be enjoined are not judi- 
cial acts. As to thèse acts it is a state agency, not acting judicially. 

Many interesting questions were discussed in the argument and in 
the briefs, which it is not deemed necessary to consider for the décision 
of the case at bar. From what has been said there appears ail the 
éléments necessary to give the Circuit Court of the United States 
jurisdiction. 

The questions discussed in the argument are ignored without préj- 
udice, and it is considered, ordered, and decreed that the restraining 
order heretofore entered be made perpétuai. A decree will be drawn 
accordingly. 
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m re CLTDE S. S. CO. 

In re OLD DOMINION g. S. CO. 

(District Court, S. D. New York. December 7, 1904.) 

1. Collision— Steamsiiips— Excessive Speed in Fog. 

Six ijnots is an excessive speed for a stenmsliip In a thick fog in a 
frequented part o£ the océan, and ctiarges tlie ship witli fault where a 
collision occurs. 

2. Same— Navigating in Fog — Violation or Sixteenth Aeticle of Inter- 

national RlJLES. 

A steamsliip must be held in fault for a collision with another In a 
fog, noivs-ithstandlng the clear fault of the latter in running at an ex- 
cessive speed, where she was likewise maintalning an excessive speed, 
and also violated article 16 of the international navigation rules (Act 
Aug. 19, 1890, c. 802, 2(5 Stat. 32(5 [U. S. Comp. St 1901, p. 2868]) by 
falling to stop her engines on hearing the fog signais of the other vessel 
apparently forward of her beam. 

3. Admiraxtt Jueisdiction— Death by Wkongful Act on Hiqh Seas— En- 

FOBCEMENT OF STATE STATUTE. 

A suit may be malntained in a court of admiralty to recover damages 
from a vessel at fault for a collision on the high seas for loss of life 
resulting from the sinking of the other vessel, where a right of re- 
covery for wrongful deiith is gi-\-cn by the statutes of the state in which 
both vessfils belonged, both being a part of the terrltory of such state 
and subject to Its laws. 

In Admiralty. Pétitions for limitation of liability for collision. 

Wing, Putnam & Burlingham, for Olcl Dominion S. S. Co. 

Robinson, Bidclle & Ward, for Clyde S. S. Co. 

Convers & Kirlin, Hunt, Hill & Betts, Wing, Putnam & Burlingham, 
Butler, Notman, Joline & Mynderse, Robinson, Biddie & Ward, Fran- 
cis D. Winston, Arthur L. Fullman, John R. McMullin, Norman B. 
Beecher and A. Léo Everett, for various claimants. 

ADAMS, District Judge. Thèse pétitions for limitation of liability 
on the part of the Old Dominion Steamship Company and the Clyde 
Steamship Company, were the resuit of a collision which occurred in 
the Atlantic Océan near the Winter Quarter Shoal Lightship, off the 
coast of Virginia, about 7 miles at sea, on the 5th day of May, 1903, 
in the early morning, between the steamships Hamilton and Saginaw, 
owned by the respective petitioners. As usual in such cases, it was 
sought, in the beginning, to contest, as well as to limit, liability, and 
each vessel charged the other with faults alleged to hâve produced the 
collision. A dense fog prevailed at the time. 

The Hamilton, about 300 feet long and 40 feet beam, left New York 
on the 4th day of May, 1903, about 3 o'clock P. M. bound for Norfolk, 
Virginia. At the time of leaving the weather was fine, but about 8 
o'clock a thick fog set in, and she reduced her speed slightly. At prac- 
tically the same time she started her automatic electric whistle, which 
was blown at intervais of about 54 seconds. When the Delaware Light- 
ship was passed at 11 :35 P. M., the fog was dense and it continued so 
until after the collision. 
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The Saginaw, 338 feet long and 38 feet beam, left Norfolk, Virginia, 
the 4th day of May about 6 :30 o'clock P. M. bound for Philadelphia. 
She ran into the fog about 1 A. M. of the 5th and continued her full 
speed of about 9J4 knots until a few minutes after 4 o'clock when, 
according to her contention, the fog first became dense. She then 
reduced her speed to some extent, not by orders by means of the Tele- 
graph but by verbal directions through the speaking tube, running f rom 
the pilot house to the angine room, to slow the engine and let her steani 
run down. Thèse orders were obeyed and she contends that they had 
the effect of reducing her headway at the point of collision to betvveen 
5 and 6 knots per hour. 

The collision occurred at 4:44 or 4:45 o'clock A. M. about 2J4 
miles S. S. E. of the Winter Quarter Lightship, the stem of the Ham- 
ilton striking the port side of the Saginaw about 30 feet from the stern 
and cutting off a portion of the stern, the direction of the blow extend- 
ing aft. The course of the Hamilton prior to reaching the immédiate 
vicinity of the collision was about South-west 3^ South and that of 
the Saginaw North-east by North. Both vessels had for some time 
been sounding fog whistles and, prior to the collision, had heard the 
other's blasts. The Saginaw sank almost immediately and became a 
total loss, with some loss of life, personal injuries and damage to cargo. 
The Hamilton's stem was twisted slightly to port but she was not 
materially injured and after picking up such of the survivors as could 
be found, after due search, proceeded on her voyage. 

The Hamilton was proceeding down the coast in a fog at about two- 
thirds of her full speed of 14 knots and candidly admits that she was 
in fault for excessive speed. 

The other faults charged against her of not sounding the signais 
required by law ; not having any compétent lookout ; having a defective 
reversing gear; and in not stopping and backing seasonably beforc 
the collision are not, apparently, sustained by the évidence but her 
excessive speed is enough to condemn her and considération of the 
other alleged faults is not required. 

The charges of fault against the Saginaw are: în not sounding the 
signais required by law ; at proceeding at an immoderate speed in fog ; 
in not having any compétent officers in charge or any sufficient look- 
out; in not slowing, stopping and backing when the whistles of the 
Hamilton were heard ; in not keeping her proper course ; in porting 
her helm, and not taking any timely or seasonable précautions to pre- 
vent the collision. 

The Saginaw strenuously contends that her own speed was not ex- 
cessive, but if it was so, it was not contributory to the collision, which 
can be fully accounted for by the Hamilton's fault in that particular, 
citing The Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 41 L. Ed. 1053, 
where it was held in a collision case between that vessel and the Iberia, 
that the faults of the Umbria were so gross that the rule regarding any 
doubt as to the management of the other vessel, should be resolved in 
her favor. 

The facts hère appear to be that prior to the collision the Saginaw 
had been running for more than 30 miles in a dense fog under full 
speed bells and that, while so continuing, there was some réduction of 
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speed, when near the point of collision, by the said directions to that 
effect through the speaking tube. She was probably going 6 knots, at 

least, at the time of contact. That rate of speed or even less in thick 
fogs in a frequented part of the océan, as this was, has been frequentlv 
condemned. The Pottsville (D. C.) 13 Fed. 631 ; The Luray (D. C.) 
S4 Fed. 751 ; The Oregon (D. C.) 37 Fed. 751 ; The Magna Charta, 1 
Asp. Mar. Cas. 153 ; The Raleigh (D. C.) 41 Fed. 537 ; Id. (C. C.) 44 
Fed. 781 ; The Martello (D. C.) 34 Fed. 71 ; Id. (C. C.) 39 Fed. 507 ; 
Id., 153 U. S. 64, 14 Sup. Ct. 723, 38 L. Ed. 637; The Colorado, 91 
U. S. 693, 23 L. Ed. 379 ; The Michigan, 63 Fed. 280, 11 C. C. A. 187 ; 
The City of New York, 8 Blatchf. 194, Fed. Cas. No. 2,759; The 
Alberta (D. C.) 23 Fed. 807, 813 ; Watts v. U. S. (D. C.) 123 Fed. 105, 
112. 

Moreover, she failed to observe the 16th Rule for preventing colli- 
sions at sea, providing : 

"A steam vessel hearing apparently forward of her beam, the £og signal 
of a vessel the position of which Is not ascertalned shall, so far as the cir- 
cumstanees of the case admit, stop her engines and then navigate with cau- 
tion until danger of collision Is over." 

Prior to the Act, containing this rule (Act Aug.'19, 1890, c. 802, 26 
Stat. 336 [U. S. Comp. St. 1901, p. 2868]), going into effect, under the 
gênerai rule relative to vessels meeting in fog, with risk of collision, it 
was held that when a whistle was heard a few points on either bow, a 
steamer should stop and, if necessary, reverse, until the exact position 
and course of the other vessel could be ascertained. The North Star, 
62 Fed. 71, 10 C. C. A. 263, and cases cited. Under the Act now in 
force, a failure to observe this précaution créâtes a presumption of 
fault. The Bernard Hall, 9 Asp. Mar. Cas. 300 ; The Koning Willem 
L, Id. 425. In the latter case, it was said by Bucknill, J. (427) : 

"The question remains whether the Koning Willem I. is also to blame. 
The reason glven by her master for not stopplng his engines when he first 
heard the whistle of the Bittern, or at the second or third whistle, was this — 
that his ship was going so slow, and the signal seemed to be so far off that 
he thought it better to walt until he heard it again, and that so soon as he 
heard it more ahead — that Is, flner on the bow — he stopped his engines Im- 
mediately. Not having ascertained the position of the Bittern when her sig- 
nais were first heard, in my opinion the engines should hâve been stopped, 
apart altogether from art. 16, but certainly in accordance with that article. 
I thlnk, and the Elder Brethren of the Trinity House who assist me agrée, 
that it was In that weather Impossible to hâve ascertained with any degree 
of eertainty the position of the Bittern — that Is, the boaring and distance of 
the Bittern from the Koning Willem I. — when her whistle was first heard, 
and the master of the Koning Willem I. admlts as much himself. I thlnk 
his duty was, elearly, to bave stopped his engines then. With regard to what 
has been said about signais in a fog, I thiuk I may usefully read part of a 
paragraph in art. 18 of the Channel Pllot, part 1, 9th edit. : 'Sound is con- 
veyed in a very eapriclous way through the atmosphère. Apart from wlnd, 
large areas of silence bave been found In diffèrent directions and at dif- 
férent distances from the origin of a sound, even in clear weather. There- 
fore too much confidence shoold not be felt in hearing a fog signal.' Now I 
wlU refer to the judgment of the Président In the case of The Bernard Hall (ubi 
sup.), the language of which I adopt. The learned Président said: 'The 
Blder Brethren point out that there would be extrême difflculty In knowing 
how far ofC the vessel would be in a fog, and therefore they do not thlnk 
there was any such ascertainment as to justify the Holyrood' — in this case 
the Koning Willem I. — 'In not complying with the clear terms of art 16, by 
134 F.— 7 
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stoppîng her englnes when she flrst heard the whistle of the Bernard Hall ; 
and tliat It Is impossible to say ffiat It wonld not hâve been a materinl 
matter if she had done so.' Each case must/ no doubt, be considered on its owii 
facts ; and in this case I hold witliout doubt that the master of the Koning 
Willem I., a man of great expérience, should hâve grasped the fact that, as it 
was impossible for him to locate wlth any certainty in that dense fog the bear- 
ing of the Bittern or her distance avcay, he should hâve stopped his engines on 
flrst hearing her whistle. Instead of that, he waited until he found that 
the whistles indicated danger, because he heard them drawing ahead, proving 
that the Bittern was crossing his bows. So, in this part of the case, there bas 
been a breach of the second part of art. 16. As has been polnted ont to me 
by the Elder Brethren, if you stop your engines you can hear better than 
you can when the noise of the engines and propeller is going on. If you 
stop your engines you lessen the danger and give yourself better information 
than if you go on with engines moying, as was done in this case ; and it 
may be that if the master of the Konlng Willem I. had stopped his engines 
when he first heard the whistles, which he thought were far off, he niight 
hâve come to the conclusion that the whistles were nearer than he thought 
they were — and I suspect they were nearer. I think it was négligent navi- 
gation on his part not to hâve stopped his engines when he first heard the 
whistle of the Bltteru and to bave waited so long as he did." 

The Saginaw did not stop when the whistles of the Hamilton were 
heard nearly ahead,. or not more than a half a point on her own port 
bow, but she kept going ahead under the same speed. The master left 
the pilot house and went forward to be able to sec better as the vessel 
was high out of water at the stem, on account of having only a part 
of a cargo, which caused the bad trimming. When then the Hamilton 
appeared slightly over the port bow of thè Saginaw, the master of the 
latter ordered the helm tô be ported in the hope of escaping the collision. 

The case now under considération is readily distinguishable from 
The Umbria. There the principal fault was clearly with the Umbria 
and the only question to be determined with respect to the Iberia was, 
whether she was guilty of a légal fault contributory to the collision. 
It was held to be doubtful, in view of the Umbria's movements, and, 
under the rule adverted to in that case, the Iberia was discharged. 
Hère, the faults of the Saginaw are, at least, equal to those of the Ham- 
ilton and would seem to be greater in that the Saginaw's speed was 
also excessive and she violated the 16th rule of navigation after the 
présence of the other vessel was discovered. The Hamilton in such 
respect was apparently without fault, as she stopped her engines when 
the other's whistles were heard and reversed, although without much 
eflfect in view of her previous speed. 

The right of the petitioners to limit their liability is not seriously con- 
tested. The interest of the Old Dominion Steamship Company, with 
pending freight and passage money, has been reported to be $318,- 
373.78, and of the Clyde Steamship Company to be $531.90. A référ- 
ence will be necessary to ascertain how the aggregate of thèse funds 
should be distributed amohg the varions claimants. In that connection, 
a question has arisen with respect to the légal right of recovery of 
damages for loss of lives of several persons on the Saginaw, who were 
said to hâve been drowned in conséquence of the collision. Such right 
has been vigorously disputed by the claimants of the vessels and before 
the cases go to a commissioner, it is necessary to détermine the ques- 
tion. Thèse persons were: Mary Eliza Jones, passenger; Alfred 
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Gilmore, passenger; Edward S. Goslee, Chief Officer; Mary Hawley, 
passenger; Laura Hawley, passenger; William Morris, steward; Ed- 
mund Page, second cook; Peter Swanson, passenger. 

The question of liability for loss of life on the high seas is admittedly 
a new one. I hâve been referred to a number of cases bearing in- 
directly upon it, but to none which can be regarded as an authority 
for the détermination of the controversy. The gênerai principle un- 
doubtedly is that without the aid of a statute there can be no recovery 
in such cases (The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. 
Ed. 358; The Alaska, 130 U. S. 201, 9 Sup. Ct. 461, 32 L. Ed. 923), but 
to meet that objection the claimants invoke the aid of the Delaware 
statute providing: 

"Section 1. That no action hereafter brought to recover damages for in- 
juries to the person by négligence or default, shall abate by reason of the 
(leath of the plaintifC ; but the Personal représentatives of the deceased may 
be substituted as plaintiiï and proseeute the suit to final judgment and satis- 
faction. 

Section 2. Whenever death shall be occasioned by unlawful violence or 
négligence, and no suit be brought by the party injured to recover damages 
during his or lier life, the widow of any such deceased person, or If there 
be no widow, the personal représentatives may niaintain an action for and 
recover damages for the death thus occasioned. 

Passed at Dover, January 26, 1886." 

13 Del. Laws 1866-67, pp. 28, 39, c. 31. 

That act was amended March 9, 1901, as follows: 

"Section 1. That Section 2 of Ohapter 31, Volume 13, of the Laws of Dela- 
w&re, entitled 'An act in relation to injuries or death occasioned by unlawful 
violence or négligence,' passed at Dover, January 26, 1866, be and the same 
is hereby amended by striking out ail that part of said Section after the 
Word 'Widow,' in the third Une, and inserting in lieu thereof the following 
'or Widower of any such deceased person, or if there be no widow or widower 
the Personal représentatives may maintain an action, for and recover dam- 
ages for the death and loss thus occasioned.' 

Approved March 9, A. D. 1901." 

31 Del. Laws 1901, p. 500, c. 210, 

It appears that the owners of the vessels were corporations exist- 
ing under the laws of the State of Delaware and the contention is that 
the steamships are, therefore, portions of the territorv of that State 
and subject to its laws. The Scotia, 14 Wall. 170, 184,' 20 L. Ed. 823; 
Crapo V. Kelly, 16 Wall. 610, 21 L. Ed. 430; Wilson v. McNamee, 102 
U. S. 572, 26 L. Ed. 234; The Lamington (D. C.) 87 Fed. 752, 754; 
International Nav. Co. v. Lindstrom, 123 Fed. 475, 60 C. C. A. 649. 

On the other hand the claimants contend that the question presented 
is, can thére be a recovery in admiralty for loss of life upon the high 
seas where there is no élément of contract involved, and argue that the 
actions having been brought against the Hamilton alone, any recovery 
must necessarily rest upon the theory of a maritime tort, committed by 
an outside colliding vessel and that the court is without jurisdiction in 
the premises. The argument made is ingenious and receives some sup- 
port from the authorities cited : Rundell v. La Compagnie Générale 
Transatlantique (D. C.) 94 Fed. 366, affirmed 100 Fed. 655, 40 C. C. 
A. 625, 49 L. R. A. 93. It is urged that the fiction of a merchant ship 
being regarded as a floating portion of the country to which she be- 
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longs, should not be unduly exteaded, citing Hall's Treatise on Inter- 
national Law, 1904, pp. 249, 250 and that the theory applicable to mer- 
chant vessels must be one of contract. Lloyd v. Guibert (1865) 1 O. 
B. 115 ; The Gaetano and Maria, L.R. 7 P. D. 137-146. It is further 
urged that in England admiralty bas no jurisdiction for loss of life 
(notwithstanding Lord Campbell's Act). The Vera Cruz, 10 App. 
Cas. 59. Many authorities are cited to establish that in cases of tort 
upon the high seas, the admiralty courts of the United States will be 
governed by the gênerai maritime law, which must be uniform, and it 
is further urged that uniformity in admiralty will be destroyed if the 
various state statutes are enforced. The Scotland, 105 U. S. 24, 26 
L. Ed. 1001 ; The Belgenland, 114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 
152 ; The Brantford City (D. C.) 29 Fed. 373 ; Benedict's Admy. §§ 
74, 111 ; The Vera Cruz, supra ; The Harrisburg, supra ; Crapo v. 
Allen, 6 Fed. Cas. 763 ; The Manhasset (D. C.) 18 Fed. 918 ; Work- 
man v. Mayor, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314. 
_ There can be no doubt that natural justice requires that compensa- 
tion should be made for loss of lives through négligence upon the high 
seas as well as upon land, where it is generally obtainable. In the Lind- 
strom Case (C. C.) 117 Fed. 170, Judge Thomas gave the matter careful 
considération and concluded that there was jurisdiction in the United 
States Circuit Court to grant compensation for an injury causing death 
on the high seas. He held that the steamship there, though without 
the actual limits of the state, was nevertheless a part of the territory 
of the state of New York and that ail civil rights of action were deter- 
mined by the laws of such state. This was reversed by the Circuit 
Court of Appeals on the ground that the vessel belonged in New Jersey, 
and as under the law of that state, the action was not brought within 
a year, as there provided for, no recovery could be had. Judge Wal- 
lace, in writing for the Circuit Court of Appeals, said (123 Fed. 475, 
476, 60 C. C. A. 649, 650) : 

"The territorial soverelgnty of a state éxtends to a vessel of the state 
when it is upon the high seas, the vessel being deemed a part of the territory 
of the state to which It helongs ; and it follows that a state statute wliich 
créâtes a liability or autliorizes a recovery for the conséquences of a tortions 
act opérâtes as efficiently upon a vessel of the state when the vessel is boyoïid 
its boundarles as It does when It Is physically within the state. The inquiry 
In the présent case, therefore, is whether a recovery was authorlzed by the 
statute of the state whose territorial soverelgnty embraced the steamship. 
The action was brought upon the theory that the steamship was a vessel of 
New York, and seems to hâve been decided at the trial upon that theory. 
The complaint alleged that the death of the Intestate and the négligence oc- 
curred upon a vessel of that state, and that the plalntlfC was entitled to re- 
cover by virtue of the statute of New York In such case made and provided. 
Upon the trial the plalntlff was granted leave to amend the complaint by 
alleging that a statute of New Jersey provides that the admlnlstrator may 
recover for the benefit of next of kln 'In practically the same manner as the 
statute of New York,' but leave was not granted to amend by alleging that 
the steamship was a vessel of New Jersey. The complaint was not formally 
amended, and the trial judge treated the case as founded on the statute of 
New York." 

In the case of McDonald v. Mallory, 77 N. Y. 546, 33 Am. Rep. 664, 
a question arose as to liability for a death upon the high seas and in 
sustaining the jurisdiction of the court, the question was fully discussed 
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bv Rapallo, J. Inter alia, he said (page 553, 77 N. Y., 33 Am. Rep. 

664) : • 

"The facts alleged by the complaint, and admitted by the demurrer, présent 
a strong case for the application of the rule that the laws of the State to 
which the vessel belongs follow her until she cornes within some other Juris- 
dlction. The défendants, by whom the wrong Is alleged to hâve been com- 
mitted, were, at ail times up to its final consummation by the death of the 
plaintlff's intestate, cltizeus and résidents of this State, and subject to its 
laws, and the deeeased was also a citizen of this State. The death was caused 
either by the illégal and négligent act done in this State of lading the dan- 
gerous and prohibited article on board the vessel and sending the deeeased to 
sea in her thus exposed, or by the négligence or wrongful acts of the de- 
fendants committed at sea through their agents. The complaint does not 
distinctly specify which, but it niust hâve been one or the other. If the 
latter, then at the place where the injury was consummated there was no law 
by which to détermine whether or not It rendered the défendants liable to 
an action, unless the law of the State to which the vessel belonged foUowed 
her. In the présent case the défendants were, at the tinie of the wrongful 
act or neglect, and of the Injury, within this State and subject to its laws, 
and none of the objections, suggested in the various cases which hâve been 
clted, to subjectiug thcm to liability under the Statute, for acts done out 
of the territory of the State, can apply. There can be no double liability, 
as suggested by Deuio, J. in [Whitford v. Panama R. Ce] 23 N. Y. 467, 471, 
for the locus in quo was not subject to the laws of any other eountry ; nor 
can it be sald that the deeeased or his représentatives were under the pro- 
tection of the laws of any other government, as Is said in some of the other 
cases cited. It Is a case where no confusion or injustice can resuit from the 
application of the principle declared by the Suprême Court," (referring to 
Crapo V. Kelly) "that the laws of the State as well as of the United States 
enacted within their respective sphères, follow the vessel when on the high 
seas." 

Both vessels in the case at bar were a part of the territory of Dela- 
ware and as the law of that State gives a right of recovery, I see 
no Sound reason why it should not apply and be enforced in thèse pro- 
ceedings, and so hold, notwithstanding the ingénions argument pre- 
sented to the contrary. 

There will be decrees of limitation of liability and a référence to fix 
the amount of damages, with a provision for a proper distribution of 
the fund. 



In re MBRTENS et al. 
(District Court, N. D. New York. January 17, 1905.) 

1. Bankruptct— Securbd Claims— Insubance PoLiciES— Ownebship. 

Where it appeared on the face of one of the notes secured by In- 
surance policles on the life of one of the members of a bankrupt flrm 
that the flrm pledged the pollcies, it would not be assumed, in deter- 
mining the validity of the claim on the notes, that the firm had no in- 
terest In the pollcies. 

2, Securitibs— Fkaudtjlent Sale. 

Bankr. Act July 1, 1898, c. 541, | 57, subd. "h," 30 Stat. 560 [U. S. 
Comp. St. 1901, p. 3443], provides that the value of securities held by 
secured creditors shall be determined by converting them into money 
aecordlng to the terms of the agreement, or by arbitration, compromise, 
or litigation, as the court may direct, and that the amount of such value 
shall be credited on the claims, and a dlvldend paid only on the unpald 
balance. Eeld, that where a creditor of a bankrupt firm held Insurance 
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policies on the llfe of one of its niembers of the face value of $60,000 as 
secnrity, It had no authoritj' to sell the same to itself at a pretended 
sale at auction for $10,250, after a pétition in bankruptcy had been filed 
against the firm, but before adjudication, without other authority than 
the contract of pledge, and without notice to the pledgors or other parties 
In Interest. 

3. Same— Claims— DiSALLOWANCE. 

A sale so fraudulently made warranted the disallowanee of the cred- 
itor's claim secured by the policies. 

In Bankruptcy. See 131 Fed. 507, 972. 

Thls is the review of orders of O. L. Stone, Eaq., référée in bankruptcy, 
refuslng to allow two certain amended daims presented by the Varick Bank, 
of the City of New York — one for $27,564.47, against the firm or eopartner- 
ship of J. M. Mertens & Co. ; and the other for .$9,118.37 against J. M. Mer- 
tens, a member of sald copartnership, individually. The claim of sald bank 
against the firm is founded in the main on the notes of sald company in- 
(lorsed by sald J. M. Mertens, and notes given to sald firm by différent par- 
ties and indorsed by the firm and sald J. M. Mertens (second indorser), ail 
discounted at sald Varick Bank by said firm. The claim against J. M. Mer- 
tens individually is founded on bis liabillty on said indorsements and bis lia- 
bility as signer of one or more of the notes as maker with the company. 
The bank held certain collatéral, whieh it claims to hâve converted Into 
cash, and applled to the payment of the claim against J. M. Mertens. Six 
thousand dollars of thls collatéral was a deposlt in said Varick Bank stand- 
ing to the crédit of J. M. Mertens individually. The balance of the collatéral 
cousisted of two life Insurance policies upon the life of said J. M. Mertens — 
one for $50,000 and the other for $10,000. The bank claims that it lawfully 
disposed of such policies for $10,221, pursuant to the contract under which 
held, and applled the proceeds, with such deposlt of $6,000, on the claim 
against said J. M. Mertens (asserting that he owned and pledged the col- 
latéral), and that they may prove and hâve allowed the debt arising on thèse 
notes to the full amount against the firm or copartnership, and for the full 
amount, less such crédits ($6,000 and $10,221), against the Indorser, J. M. 
Mertens. Objections having been flled by the trustée to the allowance of 
each claim, niainly on the ground that the value of such collatéral had not 
been properly ascertained or eredited, that tlie value of the policies has not 
been ascertained as provided bv subdivision "h," § 57, Bankr. Act July 1, 
1898. c. 541, 30 Stat. 560 [U. S. Oomp. St. 1901, p. 3443], the référée disal- 
lowed both claims as matters stand, and made an order prescriblng a method 
for ascertaining the value of such policies. 

Fried & Czaki, for claimant Varick Bank. 
Lewis & Crowley, for trtustee. 

RAY, District Judge (after stating the facts). It is insîsted by 
tlie Varick Bank that the policies of insurance were the property 
of J. M. Mertens individually, the copartnership having no interest 
therein, and that hence the claim against J. M. Mertens & Co. was 
not a secured claim. The trouble with this contention is the 
amended claim does not so show or state, and in one note at least 
the policies are pledged in writing by the firm as well as by J. M. 
Mertens as owner. y\.s such policies were assignable, this court 
will not assume they were owned solely by J. M. Mertens individ- 
ually, By subdivision 23, § 1 of the act to establish a uniform System 
of bankruptcy throughout the United States, approved July 1, 1898 
(30 Stat. 545, c. 541 [U. S. Conip. St. 1901, p. 3419]), it is provided; 

" 'Secured créditer' shall include a créditer who has security for his debt 
upon the property of the banlirupt of a nature to be assignable under this 
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act, or who owns such a debt for wliieh some indorser, surcty, or othor per- 
sons secondarjly llable for tlie banUrupt, bas such security upon the baiik- 
rupt's assets." 

It does not appear, and this court will not assume, that the firm 
did not own at least an interest in thèse policies, when, upon the 
face of one of the notes it appears that the company pledged them 
as security for one of the notes in question. If the Varick Bank 
relies upon the assignments made by Jacob M. Mertens and Jacob 
M. Mertens and wife of the poHcies in question, then we fînd in 
such assignments no agreement for tlie sale of such policies in the 
mode and manner they were disposed of by the bank. But, how- 
ever this may be, it is évident to the court that the référée was 
correct in refusing to allow thèse claims. Between the date of the 
filing of the pétition and the date of the adjudication the Varick 
Bank, without notice to any one, delivered thèse policies to one of 
its agents or attorneys, with instructions to sell the same at public 
auction at the New York Real Estate Sales Rooms in the city of 
New York, and on the same day that said policies were thus deliv- 
ered to the attorney or agent the designated attorney offered said 
policies for sale at said place to the highest bidder. No notice of 
said proposed sale was given to any person except the bank, and, 
as it was doing the selling, no notice to the bank was required. 
Only one bid was made, which was for the sum of $10,250, made 
by an attorney for the bank in the name of another représentative 
of the bank, and payment was made to the auctioneer by this pur- 
chaser with money furnished by the Varick Bank prior to bis going 
to the sales rooms, and, strange to say, the bank had furnished the 
attorney the exact amount of money for which the policies were 
sold. This attorney of the bank took the policies into bis posses- 
sion, but it is conceded that he was acting for the bank, used the 
money of the bank to pay for the policies, and thenceforth held the 
policies for the bank, except that he procured a loan of the Knick- 
erbocker Trust Company upon the strength of said policies for 
$10,250, and subsequently for the further sum of $2,G22.75. The 
loan procured of the Knickerbocker Trust Company for $10,250 
was delivered to the Varick Bank, and was evidently procured for 
that bank. I find no statement as to what was done with the 
$2,622.75 since loaned on the strength of said policies by the Knick- 
erbocker Trust Company. 

It is évident that the Varick Bank, on learning of the filing of 
the pétition in bankruptcy, took advantage of the situation to get 
possession of thèse policies as owner without making a fair, honest, 
open, public sale, if it purposed to sell at public sale, and without 
any attempt to make a fair, honest, private sale of the policies. 
The bank made no efïort whatever to ascertain the true value of 
thèse policies. It did not attempt to sell them to any person at 
private sale. It purported to sell at public auction. There is no 
prêteuse that at this sale, made at the Real Estate Sales Rooms, 
any information was given to the bystanders, if any there were, as 
to the âge or situation of the insured or the nature or character of 
the policies. It does not appear that even the amount was stated. 
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A public sale, under the agreement contained in the notes, présup- 
poses a fair, honest, public sale; a sale under such conditions that 
persons présent, who might désire to purchase, would hâve some 
understanding of the nature or character and value of the property 
offered. There was no bidder except the Varick Bank, and it took 
the policies at the précise sum it had handed its attorney when the 
direction was given for the sale to be made. This court has no 
hesitancy in declaring this transaction fraudulent. The purpose of 
the bank in carrying through this sham sale was to get possession 
of thèse policies as absolute owner at its own price, if possible, 
under the pretense of a sale, the effect of which would be to defraud 
the creditors of the bankrupts, J. M. Mertens and J. M. Mertens 
& Co. Such a transaction ought not to be sanctioned, and this 
court refuses to sanction or approve it. The référée states, in sub- 
stance, that the transaction was the same as if the Varick Bank 
had said, "we will take thèse policies at a certain sum of money, 
and crédit that sum on the indebtedness." This is putting the case 
mildly. While it is true that it was a fîxing of the sum by the 
bank that the bank was willing to crédit on the indebtedness for 
the policies, which would hâve been an honest transaction even if 
not a légal sale of the policies or a compliance with the terms of 
the agreement under which it held, the transaction as it actually oc- 
curred was more than that, and was intended to be more. It was 
intended to be a mère formai compliance with the terms of the 
agreement under which the policies were pledged as collatéral se- 
curity without being in fact a compliance therewith. The intent 
and purpose was to transfer the absolute title to the bank, and eut 
off ail right of rédemption without notice to any 6f the interested 
parties under the mère form and pretense of a public sale. The 
iîank knew, and the attorneys conducting the proceedings must 
hâve known, that the transaction did not measure the value of the 
policies by a public sale thereof. This transaction did not consti- 
tute a compliance with the terms of the agreement under which the 
bank held the policies as collatéral. 

There is still another view to be taken of this transaction. As 
between the bank and J. M. Mertens, it is conceded that the bank 
was a secured creditor. Subdivision "h" of section 57 of the bank- 
ruptcy act of July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, 
p. 3443], provides: 

"The value of securities held by secured creditors shall be determlned 
by convertlng the same into money according to the terms of the agreement 
pursuant to which such securities were delivered to such creditors or by 
such creditors and the trustée, by agreement, arbltration, compromise, or liti- 
gation, as the court may direct, and the amount of such value shall be cred- 
Ited upon such claims, and a dividend shall be paid only on the unpaid 
balance." 

It is évident that the act contemplâtes a détermination of the 
value of securities held by secured creditors in one of two ways — 
either by converting the same into money, according to the terms 
of the agreement pursuant to which such securities were delivered 
to such creditors, or by the joint action of the creditors and trus- 
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tee pursuant to an agreement, arbitration, compromise, or litigatiou 
entered into by them; and that the court may direct the ascertain- 
ment of the value of such securities in either manner. It does 
not lie with the secured créditer to dispose of the securities to 
himself at a price fixed by himself under the pretense of a sale, 
public or private, and then say the value has been fixed by a public 
or private sale to himself, and the court has nothing further to say 
regarding the transaction. The court thinks the bank is in error, 
and that the référée was right, and that the court has power to 
direct the détermination of the valuation of thèse policies by either 
a public or private sale under such circumstances and after such 
inquiry and notice as shall guaranty to some extent at least, that 
a fair valuation has been arrived at. 

This pretended sale took place between the filing of the pétition 
and the date of the adjudication. The filing of a pétition in bank- 
ruptcy is a caveat to ail the world, and opérâtes as an attachment 
and an injunction. From the filing of the pétition until the ad- 
judication the property rights of the debtor are in abeyance. Bank 
V. Sherman, 101 U. S. 406, 25 L. Ed. 866 ; Mueller v. Nugent, 184 
U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. Suits against a bankrupt, 
if founded on a claim from which a discharge would be a release, 
are to be stayed until after the adjudication ; and in Bank v. Sher- 
man, supra, the court said: 

"The filing of the pétition was a caveat to ail the world. It was, In effect, 
an attachment and injunction. Tliereafter ail the property rights of the 
debtor were ipso facto In abeyance until the final adjudication. • • * 
ïhose who dealt with his property In the interval between the filing of the 
pétition and the final adjudication dld so at their péril." 

The provisions in the notes giving the bank the right to sel! at 
public or private sale without notice, etc., were intended to furnish 
a remedy to the bank. Without impainng the obligation of the 
contract, it was perfectly compétent tor the act to suspend the 
exercise or enforcement of thèse remédies until after the adjudica- 
tion. The act has donc this, and hence thèse acts of the Varick 
Bank constituting the pretended sale of the policies in question 
were in violation of the act, and void. Conceding, for the sake of 
argument, that the bank might sell at public or private sale after 
adjudication, even without notice, it could not so sell before ad- 
judication. 

In the opinion of the court the exercise of the power of sale by 
tlie bank was and is subject to the supervision and control of the 
court. While it would not deprive the bank of its right to hâve 
the value of thèse policies determined under the provisions of the 
contract, it has the power and should see to it that the bank exer- 
cises those powers honestly, fairly, justly, and in such a manner 
as to honestly détermine with reasonable certainty the actual value 
of the securities in question. 

The orders of the référée disallowing the claims are approved and 
afiirmed. 
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STATE OF ARKANSAS v. CHOCTAW & M. R. CO, et al. 
(Circuit Court, B. D. Arkansas, E. D. January 13, 1905.) 

1. Removal OF Causes— Fedebai, Question— What Constitutes. 

To entitle a party to remove a cause from a state to a fédéral court 
upon the ground that a fédéral question Is involved, it is necessary (1) 
that that fact appear from the plaintiff's statement of facts in the com- 
plalnt; (2) that that allégation Is real and substantlal, and not without 
color or merlt ; (3) that it appear from the complaint that, in some 
aspect whieh the case may assume, a fédéral question may really be in- 
volved, and that it is set up in good f aith ; (4) that, if there Is a doubt 
as to the right to remove, the doubt must be resolved against jurisdiction. 

2. Sajie. 

When the proposition claimed to ralse the fédéral question has been 
definitely determined by the Suprême Court of the United States, It 
ceases to be a fédéral question, within the meaning of the removal acts 
of Congress. 
(Syllabus by the Court.) 

In Equity. 

The state of Arkansas, by Its Attorney General, flled Its blll In the chan- 
cery court of Pulaski county, state of Arkansas, praying for a decree that 
any lease or sale by the défendant Choctaw & Memphls Railroad Company of 
its railroad property and franchises to its codefendant the Choctaw, Okla- 
homa & Gulf Railroad Company, and any lease of sald property by the Choc- 
taw, Oklahoma & Gulf Railroad Company to the other défendant, Chicago, 
Rock Island & Pacifié Railway Company, be declared vold, canceled, and 
held for naught, and that by mandatory order of the court the Choctaw, 
Oklahoma & Gulf Railroad Company and its lessees or grantees be requlred 
to surrender Into the possession and control of the Choctaw & Memphls 
Railroad Company the said road, property, and franchises, and the said 
('hoetaw & Memphis Railroad Company be requlred to assume possession 
and control of, and enter upon the actual management and opération of, the 
said road, property, and franchises, and, in default thereof, that the fran- 
chises of the Choctaw & Memphls Railroad Company be vacated and declared 
forfelted, and for such other relief as complainant may be entltled to. 

The défendants, after havliig eutered thelr appearance In the state court, 
filed their pétition and bond for removal to this court, upon the pironud that, 
as shown by the blll of complaint, a fédéral question was Involved. Com- 
plainant flled a motion to remaud ; denylng that there is any fédéral question 
Involved, within the meaning of the acts of Congress. 

The material allégations of the blll, which it Is claimed show that the relief 
demanded ralses a fédéral question, are: That the défendant Choctaw, Okla- 
homa & Gulf Railroad Company is a corporation orgunlzed and existing under 
an act of Congress; that, in pursuance of section 3 of an act amcndlng its 
original charter, approved March 28, 1900,, c. 111, 31 Stat. 52, it clalms to 
hâve made a purchase of ail the property, rights and franchises of the 
Choctaw & Memphis Railroad Company. This provision of the supplemental 
act under whieh that company acted is as follows : "That it shall and may 
be lawful for the Choctaw, Oklahoma & Gulf Railroad Company to purchase 
the franchises, railroad and other property of, or consolldate with, any other 
railroad company Incorporated under the laws of any state or terrltory of the 
United States whose Unes may now or hereafter form a contlnuous Une of 
railroad with it, elther dlreotly or by means of an Intervening railroad, 
upon complying with the régulations and requirements of the laws of the 
state or territory in which such road is located applicable to such purchase 
or consolidation." That the Choctaw & Memphis Railroad Company Is a 
corporation organlzed and existing under the gênerai laws of the state of 
Arkansas for the incorporation of railroad companies, and among the pow- 
ers conferred upon such railroad corporations organlzed under such gênerai 
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laws are those conta ined In section 2, p, 43 of the act of the General Assembly 
of said State of March 13, 1889, which provides: "Any railroad Company in 
this State existing under gênerai or spécial laws may sell its road, property 
and franchises to any railroad conipany duly organized and existing under 
the laws of any other state or territory whose Une of railroad shall so con- 
nect with the leased or purchased road by bridge, ferry or otherwise as to 
practlcally form a continuons line of railroad." That the Choctaw & Memphis 
Railroad Company had authority, under Its articles of incorporation, to ac- 
quire, construct, operate, and own a line of railroad from a point in Crlt- 
tenden county opposite Memphis, Tenn., westwardly to the Indian Terri- 
tory border, at a point in Sébastian county. It is further charged that the 
Choctaw, Oklahoma & Gulf Railroad Company is now in the possession of 
and is operating the line of the Choctaw & Memphis Railroad Company un- 
der claim of ownership, and that the other défendant, the Chicago, Rock 
Island & Pacific Railway Company, is its lessee. It is then charged that any 
lease or sale of the road, property, and franchises by the défendant Choctaw 
& Memphis Railroad Company to the Choctaw, Oklahoma & Gulf Railroad 
Company is wholly unauthorized and vold, for want of power of a railroad 
corporation existing under the laws of the state of Arkansas to sell or lease 
its property and franchises to a corporation existing under the laws of the 
United States. 

G. W. Murphy, Atty. Gen., and James P. Clarke, for the state of 
Arkansas. 

E. B. Peirce and John M. Moore, for défendants. 

TRIEBER, District Judge (after stating the facts). To justify 
the assumption of jurisdiction by a fédéral court, either originally 
or on removal from a state court, upon the ground that a fédéral 
question is involved, the fact that the cause is one arising under 
the Constitution, laws, or treaties of the United States must ap- 
pear from plaintifï's statement of facts in the complaint, and cannot 
he aided by the allégations in the pétition or answer. Tennessee 
V. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. 654, 38 L. Ed. 
511 ; Arkansas v. K. & T. Coal Co., 183 U. S. 185, 22 Sup. Ct. 47, 
46 E. Ed.' 144; Filhiol v. Torney, 194 U. S. 356, 24 Sup. Ct. 698, 
48 L. Ed. 1014; Fergus Falls Water Co. v. Fergus Falls, 72 Fed. 
873, 19 C. C. A. 212, Joy v. St. Louis (C. C.) 122 Fed. 524; St. 
Louis, Iron Mountain & Southern Railway Co. v. Davis (C. C.) 132 
Fed. 629. The mère fact that the bill allèges constitutional ques- 
tions is not sufficient, if it plainly appears that such averment is 
not real and substantial, but is without color or merit. Arbuckle 
V. Blackburn, 191 U. S. 358, 24 Sup. Ct. 148, 48 L. Ed. 239 ; Défi- 
ance Water Co. v. Défiance, 191 U. S. 184, 24 Sup. Ct. 63, 48 L. Ed. 
140: Underground Railroad v. City of New York, 193 U. S. 416. 
24 Sup. Ct. 494, 48 L. Ed. 733 ; Newburyport Water Co. v. New- 
buryport, 193 U. S. 561, S4 Sup. Ct. 553, 48 L. Ed. 795. 

If it appears from the bill that, in any aspect which the case may 
assume, it is shown that a fédéral question may really be involved, 
and that it is set up in good faith and not wholly destitute of merit, 
jurisdiction will attach. Illinois Central R. Co. v. Chicago, 176 U. 
S. 646, 20 Sup. Ct. 509, 44 L. Ed. 622; St. Paul, etc., Ry. Co. v. 
St. Paul & M. P. Ry. Co., 68 Fed. 2, 15 C. C. A. 167. 

In determining thèse questions, the fact must not be lost sight 
of that the judiciary act of 1887 is intended to limit the jurisdiction 
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of the national courts, and that any doubt as to jurisdictîon must 
be resolved against it. 

Applying thèse well-settled prlnciples to the case at bar, and 
some other well-settled rules of law hereafter referred to, the mo- 
tion to remand is easily disposed of. 

As to the first proposition, it clearly appears from the bill that 
the Choctaw, Oklahoma & Gulf Railroad Company, to whom the 
Choctaw & Memphis Railroad Company sold its property, is a 
fédéral corporation, having been created by an act of Congress, and 
that whatever authority it possesses is derived from those acts. 
That the removal sought to be made by the défendants was made in 
good faith, cannot be doubted ; thus leaving the only question in- 
volved whether the fédéral question involved, viz., the construction 
of the powers vested in that company by section 3 of the supple- 
mental act of Congress of March 28, 1900, c. 111, 31 Stat. 52, quoted 
in full in the statement of facts herein, is real and substantial, with- 
in the meaning of the law. The only question under that act in- 
volved in this case is whether the authority vested in that company 
not only authorized the Choctaw, Oklahoma & Gulf Railroad Com- 
pany to acquire the road, property, and franchise of any Connecting 
line organized under the laws of any state or territory by purchase, 
but also, by implication, authorized such Connecting line to sell its 
property without such authority being granted to it by the laws of 
the State or territory under which it was organized and has its ex- 
istence ; and, if the latter, the power of Congress to so authorize a 
corporation created by a state. 

Whatever différence of opinion may exist among the décisions of 
the varions courts of the states on the proposition that the power to 
one corporation to purchase property of other corporations gener- 
ally grants by implication the power to every other corporation to 
sell to such purchasing company, the décisions of the Suprême 
Court of the United States — the only court whose décisions are con- 
clusive on ail courts when the construction of an act of Congress 
is involved, and on this court on any proposition of gênerai law — 
hâve uniformly held that, in order to support a proposed consoli- 
dation of two railroad corporations, the parties are bound to show 
not only that the purchasing company was authorized to buy, but 
that the selling company was also expressly vested with power to 
sell. Thomas v. Railroad Co., 101 U. S. 71, 25 L. Ed. 950 ; Oregon 
R. Co. V. Oregonian R. Co., 130 U. S. 1, 9 Sup. Ct. 409, 32 L. Ed. 
837 ; Pennsylvania R. R. v. St. Louis, etc., R., 118 U. S. 290, 6 Sup. 
Ct. 1094, 30 L. Ed. 83 ; Central Transportation Co. v. Pullman Car 
Co., 139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55 ; St. Louis R. Co. 
v. Terre Haute R. Co., 145 U. S. 393, 12 Sup. Ct. 953, 36 L. Ed. 748 ; 
Louisville & Nashville R. Co. v. Kentucky, 161 U. S. 677, 16 Sup. 
Ct. 714, 40 L. Ed. 849. If there are any décisions of the Suprême 
Court of the United States which hold otherwise, neither the dili- 
gence of learned counsel, nor that of the court, has been able to 
find them. 

If, then, this question, so far as this court is concerned, is au- 
thoritatively settled, can the fact that originally it might hâve been 
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a very doubtful question be still said to be a fédéral question, within 
the meaning of the judiciary act? In State of Kansas v. Bradley 
(C. C.) 26 Fed. 289, this question came before Justice Brewer, then 
Circuit Judge of this circuit. Tlie facts in that case were tliat the 
state had instituted a suit against the défendant, charging him with 
keeping a saloon in violation of law, and prayed an order declaring 
it a nuisance, and abating it and enjoining défendant from main- 
taining it. Upon the pétition of the défendant the cause was re- 
moved to the fédéral court upon the ground that the proceedings 
instituted would deprive him of a right guarantied to him by the 
fourteenth amendment to the national Constitution. But the court, 
in remanding the cause, held : 

"When a proposition bas once been decided by the Suprême Court, It can 
no longer be said that In It there still rèmalns a fédéral question. More 
correctly, it Is said that there is no question, state or fédéral. This Is the 
only fair starting point for considération of a case Uke this." 

This was since followed by the Circuit Court for the District 
of Montana in Bluebird Mining Co. v. Largey (C. C.) 49 Fed. 289. 
and the United States Circuit Court of Appeals for the Ninth Cir- 
cuit, in Montana Ore Purchasing Co. v. Boston, etc., Mining Co., 
85 Fed. 867, 29 C. C. A. 462, and also in Inez Mining Co. v. Kin- 
ney (C. C.) 46 Fed. 832, and People v. Brown's Valley Irrigation 
District (C. C.) 119 Fed. 535 ; Poster, Fédéral Practice, § 17. 

Whether the laws of the state of Arkansas authorized the Choc- 
taw & Memphis Railroad Company to make this sale dépends 
solely upon the construction of the state law, and, of course, can- 
not raise a fédéral question. 

For thèse reasons, the motion to remand must be sustained. 



In re HESS. 
(District Court, B. D. Pennsylvanla. January 16, 1905.) 
No. 1,993. . 

1. BANKRtJPTOY^BANKBCPT'S BOOKS AND PAPEBS— TiTLE. 

Under the express provisions of Bankr. Act July 1, 1898, c. 541, 8 1, 

cl. 1.3. 30 Stat. .544 [U. S. Comp. St. 1901, p. 8419], and section 70, cl. 1, 30 

Stat. 565 [U. S. Comp. St. 1901, p. 3452], the bankrupt's trustée Is vested 

by opération of law with title to ail the bankrupt's books, papers, con- 

tracts, securities, etc., relatlng to his business. 

8. Same— Incbimination— Refusal to Testify— Peivilege. 

Const. Amend. 5, providing that no person shall be compelled In any 
crlmlnal case to be a witness against hlmself, is not llmited to proceed- 
ings actually brought, but applies as well to crimlnal proceedings which 
might be brought against the witness in the future. 

[Ed. Note. — For cases in point, see vol. 50, Cent Dlg. Wltnesses, | 1011.] 

S. Same— Bankbuptct— Bxamination— Incbiminating Evidence— Usa. 

Bankr. Act July 1, 1898, c. 541, § 7, cl. 9, 30 Stat. 548 [U. S. Comp. St. 
1901, p. 3425], providing for a bankrupt's oral examinatlon at the flrst 
meeting of his creditors, déclares that no testimony so given by him shall 
be oÊCered In évidence against him in any criminal proceedlng ; and Rev. 
St. i 860 [U. S. Comp. St 1901, p. 661], provides that no ansvver or other 
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pleading of any party, or any dlscoyery of évidence, obtained by means 
of any judlcial proceeding from any party or witness, shall be given in 
évidence or in any manner used against the party or witness, in any 
court of the United States. Held that, since neither of sucb sections 
fully protected a bankrupt against the use of incrimlnating évidence al- 
leged to be contained In his boolis of account, he was entitled to plead his 
constitutional privilège against an application to compel him to produce 
such books, etc., for examinatlon, in so far as they, in fact, contained in- 
crimlnating évidence. 

4. Same— Incbimination— Deteemination. 

Where a bankrupt pleaded his constitutional privilège against a produc- 
tion of books of aceounts, alleged to contain incrimlnating évidence, he 
should be required to bring such books and papers either before the court 
or référée In bankruptcy, for détermination of the question whether the 
plea was well founded In fact, and for the making of an order for the 
protection of the bankrupt from the discovery of such évidence, and, if 
possible, to enable the trustée to obtain other necessary Information from 
such books. 

In Bankruptcy. Motion to show cause why bankrupt should net 
produce books and pay over funds in his hands referred to a référée. 

Charles Biddle and Samuel P. Tull, for trustée. 
Julius C. L,evi, for bankrupt. 

HOLLAND, District Judge. Upon the pétitions filed by Louis 
Behal, trustée in this estate, orders were granted upon Edward Hess, 
the bankrupt, to show cause (1) "why he should not forthwith makc 
discovery of his books, their number and character, and make forthwith 
delivery of possession of the same to the trustée" ; and (2) "why he, the 
said Edward Hess, should not be committed for contempt for failure 
to deliver to the trustée certain assets alleged to be in his hands, for 
which he had not accounted." 

The bankrupt's answer to the first rule avers that the Tradesmen's 
National Bank contemplâtes instituting criminal proceedings against 
him for obtaining money from it by false pretenses, or false and fraud- 
ulent représentations regarding his financial condition at the time certain 
notes were discounted for him, and that the books contain évidence that 
may tend to incriminate him ; . and, second, that he bas not in his pos- 
session or imder his control any assets which he is concealing or bas 
concealed from his trustée in bankruptcy. 

While there may be some doubt about the question as to whether a 
bankrupt can plead this privilège to a demand for his books and papers, 
or to fully answer as to his property, in cases of voluntary bankruptcy 
(In re Sapiro, 1 Am. Bankr. Rep. 296), this being an involuntary pétition 
this question need not be considered. Hère the question is squarely raised 
as to whether or not the bankrupt is compelled to deliver his books and 
papers to his trustée, and fully answer ail questions that may be pro- 
pounded to him concerning his assets, even though either or both may 
tend to incriminate him. There is no criminal case or prosecution pend- 
in^ against the bankrupt at this time, and the only allégation is that 
the Tradesmen's National Bank contemplâtes instituting criminal pro- 
ceedings against the bankrupt, and that the books demanded to be 
turned over to the trustée contain évidence that may tend to incriminate 
him. 
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Under section 70, cl. 1 (Bankr. Act July 1, 1898, c. 541, 30 Stat. 565 
[U. S. Comp. St. 1901, p. 3452]), the trustée of a bankrupt is vested 
by opération of law with the title to ail "documents relating to the bank- 
rupt's property." Section 1, cl. 13 (30 Stat. 544 [U. S. Comp. St. 1901, 
p. 3419]), defines a "document" to include any books, deed, or instru- 
ments of writing, and includes deeds, ail other muniments of title, con- 
tracts, securities, bills receivable, notes, bankbooks, bills of exchange, ac- 
count books, and ail papers and books relating to his business. Thèse 
books and papers of the bankrupt, which come within the désignation 
of documents, are regarded by the bankrupt act as personal property, 
the title to wliich, by opération of law> is vested in the trustée. They 
are valuable not so much as an asset that can be converted for the pur- 
pose of meeting the demands of credïtors, as they are for their impor- 
tance as évidence by which assets can be discovered by the trustée. 
Can he, then, be compelled to deliver their possession for this purpose, 
if, perchance, they contain évidence that may tend to incriminate him, 
and which might subject him to a successful criminal prosecution either 
in the fédéral or state courts? The privilège hère invoked is found in 
the fifth amendment to the Constitution of the United States, in thèse 
words: "No person shall be compelled in any criminal case to be a 
witness against himself." It has been held by the Suprême Court of 
the United States, in Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 
h. Ed. 746, that "the compulsory production of a man's private papers, 
to be used in évidence against him, is équivalent to compelling him to 
be a witness against himself in a prosecution for a crime, penalty, or 
forfeiture, and is equally within the prohibition of the fifth amendment." 

The fact that no prosecution is now pending against the bankrupt 
is no answer to his right to claim this constitutional privilège. The 
meaning of the constitutional provision is not simply that he shall not 
be compelled to produce books and papers which may contain évidence 
tending to incriminate him in a pending prosecution for a- criminal 
offense against him, but its object is to insure him against such com- 
puLsory production of his books and papers containing incriminating 
évidence in any proceeding or investigation, whether such compulsory 
disclosure is sought directly to establish his guilt, or indirectly and in- 
cidentally for the purpose of proving facts involved in an issue between 
other parties. If the disclosure thus made would be capable of being 
used against him as a confession of crime, or an admission of facts 
tending to prove the commission of an oiïense by himself, in any prose- 
cution then pending or that might be brought against him thereafter, 
such disclosure would be an accusation of himself, within the meaning 
of the constitutional provision. Counselman v. Hitchcock, 142 U. S. 
573, 12 Sup. Ct. 195, 35 L. Ed. 1110; Emery's Case, 107 Mass. 172, 9 
Am.Rep. 22, 

Does, then, tlie provision in the bankrupt act (section 7, cl. 9, 30 Stat. 
548 [U. S. Comp. St. 1901, p. 3425]), which provides for the oral exam- 
ination of the bankrupt as to the conduct of his business, and where- 
abouts of his property, and ail matters which may affect the administra- 
tion and settlement of his estate, and further provides that "no testi- 
mony thiis given by him shall be offered in évidence against him in any 
criminal proceeding," or section 860 of the Revised Statutes [U. S. 
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Comp. St. 1901, p. 661], which provides that "no answer, or other 
pleading of any party, or any discovery of évidence obtained by means 
of any judicial proceeding from any party or witness * * * shall 
be given in évidence, or in any manner used against said party or wit- 
ness, or bis property, or hiç estate, in any court of the United States," 
either separately or together, aiiford an absointe immunity against 
prosecution, fédéral or state, for any offense to which the allegcd in- 
criminating évidence contained in the books and papers may relate? If 
such immunity is afforded by thèse provisions in the law, he must de- 
liver bis books and papers, without regard to whether they contain évi- 
dence tending to incriminate him. Brown v. Walker, 161 U. S. 616, IG 
Sup. Ct. 644, 40 L. Ed. 819. 

It will be noted that the immunity granted to the bankrupt by section 
7, cl. 9, is that no testimony ^ven by him at the first meeting of the 
creditors, where he shall be examined as to his dealings vsrith his cred- 
itors and other persons, the whereabouts of his property, and ail matters 
which may affect the administration and settlement of his estate, shall 
be offered in évidence against him in any criminal proceeding. There 
is nothing either in this section or any other in the bankrupt act which 
protects him from the use of évidence in a criminal prosecution, either 
in the fédéral or state courts, that may be obtained from books and doc- 
uments which the seventieth section, cl. 1, of the act, passes to the trus- 
tée. Section 860 of the Revised Statutes only prohibits the use of 
évidence that may be obtained from the bankrupt's books in prosecu- 
tions in the fédéral courts. There is nothing in this section which ex- 
tends that immunity to the use of such évidence in the state courts, and 
there is nothing to prevent the trustée from making use of the bank- 
rupt's books in a criminal prosecution against him instituted in the 
state courts. Obviously, therefore, if section 7, cl. 9, of the bankrupt 
act, does not protect him against the use of the évidence which he al- 
lèges is contained in his books, of an incriminating nature, in either the 
state or fédéral courts, and section 860 of the Revised Statutes extends 
the immunity only to fédéral courts, and not to state courts, it is plain 
that whatever incriminating évidence the books may contain could be 
used without restriction in the state courts for the purpose of convict- 
ing him of any crime for which he might be indicted there, and, in con- 
séquence of this danger to him, the plea of his constitutional privilège 
must prevail. But who is to be the judge whether or not the books and 
papers do actually contain évidence of an incriminating nature, as al- 
leged by the bankrupt ? Can it be that, upon the filing of an involun- 
tary pétition in bankruptcy, the bankrupt can refuse to deliver posses- 
sion of his books and papers to the trustée, when called upon to do so, 
by answering that they contain incriminating évidence? He may de- 
sire to retain possession of his books for the purpose of concealing 
assets, or he may honestly be mistaken as to the effect of the évidence 
alleged to be incriminating. The tranactions which, in his judgment, 
are incriminating, may not be acts or transactions of an incriminating 
nature, and, if established, may not constitute an offense. The statute 
of limitations may bar a prosecution. AU thèse matters must be con- 
sidered in passing upon the question as to whether or not the books do 
contain évidence of an incriminating nature. 
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When a witness is before the court in a proceeding, and a question is 
propounded, it must appear to the court, from the circumstances of the 
case, and the nature of the évidence which the witness is called to give, 
that there is reasonable ground to apprehend danger to the witness from 
being compelled to answer, to entitle him to the privilège of silence ; 
;md, when the fact of the witness being in danger be once made appar- 
ent to the court, great latitude should be allowed to him in judging for 
jiimself of the eflfect of any particular question. Brown v. Walker, 161 
U. S. 699, 16 Sup. Ct. 648, 40 L. Ed. 819. "The object of the law is to 
afïord to a party called upon to give évidence in a proceeding, inter alios, 
protection against being brought by means of his own évidence within 
the penalties of the law. But it would be to couvert a salutary protec- 
tion into a means of abuse if it were to be held that a mère imag- 
inary possibility of danger, however remote and improbable, was suffî- 
cient to justify the withholding of évidence essential to the ends of 
justice." Brown v. Walker, supra. This being the practice when wit- 
nesses are called to testify and claim their privilège, it is equally im- 
portant, under the bankrupt law, that the court should pass upon the 
probability of danger to the bankrupt when he pleads his constitutional 
privilège, upon a demand made by a trustée in bankruptcy for him to 
deliver his books and papers as required by that act. Where, under 
thèse circumstances, a bankrupt pleads this privilège, he should be re- 
quired to bring the books and papers which he allèges contain the in- 
criminating évidence before either the court or référée in bankruptcy ; 
and, when it is made to appear that his plea is well founded, the court 
can make such order in the case as will fully protect him from discov- 
ery of such évidence, and at the same time, if possible, enable the trustée 
to obtain such information from the books as is always necessary and 
indispensable in the settlement of bankrupt estâtes. 

It is therefore ordered, adjudged, and decreed that the pétitions, rules, 
and answers be referred back to Edward T. Hoffman, référée, to take 
such testimony as the bankrupt may offer to show his answer that his 
books and papers contain évidence which may tend to incriminate him 
is made in good faith to protect him against a criminal prosecution that 
has been instituted or which will probably be brought against him, and 
report such évidence and his conclusions thereon to this court; speci- 
fying which of said documents, if any, do or do not contain such alleged 
incriminating évidence. The référée is also directed to take testimony 
to ascertain whether or not the said Edward Hess, bankrupt, now has 
in his possession or control any property belong to the estate which 
should be turned over to Louis Behal, trustée, and to report such évi- 
dence to this court, together with his conclusions of law thereon. 
134 F.— 8 
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UNITED STATES v. EDDX. 

(Circuit Court, D. Montana. January 9, 1905.) 

No. 526. 

1. Perjuet— Indictmenj: — Willftjlness — Statutes. 

It is essèntial to' the sufflciencv of an indictment for perjury under 
Timber and Stone Act, § 2 (Act June 3, 1S78, c. 151, 20 Stat. 89 [TJ. S. 
Comp. St; 1901, p. 1545]), providing that if any person, taking the oath 
preseribed, shall swear falsely in the premiges, he shall be subject to ail 
the penalties of perjury, etc., that it shonld allège that the act of false 
swearing was "willfully" done. 

[Ed. Note. — For cases in point, see vol. 39, Cent. Dig. Perjury, § 6T.] 

2. Same. 

An indictment for perjury, consisting of an alleged false statement 
sworn to by défendant for the purpose of purehasing lands as required by 
Timber and Stone Act, § 2 (Act June 3, 1878, c. 151, 20 Stat. 89 [U. S. 
Comp. St. 1801, p. 1545]), set out an exact copy of the statement, includ- 
ing the oath, and after dlrectly alleglng that the application was made 
to purchase the land for spéculation, and not for defendant's exclusive use 
and benefit, as testified by him, and dlrectly alleging the existence of a 
eontraet to transfer the title, and that defendant's sole purpose was to 
procure the title for the benefit of another, charged that défendant on the 
date specifled, etc., in and by said statement In writlng, verified upon his 
oath, before the receiver of the land office, "willfully, eorruptiy, fel- 
oniously, and contrary to the same oath of Mm," the said défendant, etc., 
subscribed material matters contained In the statement, which he did 
not then believe to be true, and vyhlch he knew were not true, in a case 
where a law of the United States authorized an oath to be administered, 
etc. Beld, that such allégation of "willfulness" should be construed as 
a part of the charge in the indictment, and not merely as a conclusion 
of the pleader, within Rev. St. § 1025 [U. S. Comp. St. 1901, p. 720], pro- 
viding that no Indictment, etc., shall be found insufflcient by reason of a 
defect in matter of form only, the indictment further concluding wlth an 
allégation that défendant did willfully commit perjury, agalnst the peace 
and djgnity of the United States, etc. 

3. Same — Authoeity of Officeb. 

Under Timber and Stone Act, § 2 (Act June 3, 18T8, e. 151, 20 Stat. 89 
[U. S. Comp. St. 1901, p. 1545]), requiring entry statements to be verified 
by oath of the applicant before the register or receiver of the land office 
within the district wliere the land is situated, and section 224C, Eev. St. 
[U. S. Comp. St. 1901, p. 1371], authorizing such receiver or register to 
administer any oath required by law in connection wlth the entry or 
purchase of any tract of public lands, the courts will take judlclal notice 
of the qualification of the receiver of the land office to administer an oath, 
and henee an averment of the fact is not essentla! to the validity of an 
indictment for perjury committed by false swearing in an entry state- 
ment verified before him. 

Fred A. ]\faynard, Spécial Asst. U. S. Atty. 
Marshall & Stifif and T. J. Walsh, for défendant 

HUNT, District Judge. The records of the court show that 
the défendant was indicted for swearing falsely by indictment present- 
ed and filed in the District Court June 26, 1901. Thereafter, on motion 
of the United States, the case was transferred to this court. The crime 
charged is a violation of the timber and stone acts of the United States. 
The material parts of the indictment are as follows: 
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"That one Herbert Eddy, late of the district of Montana, on the 19th day 
of ABgust, A. D. 1809, at and within the county of Misscula, state and dis- 
trict of Montana, did then and there appear In bis ovvn proper person before 
William Q. Ranft, wlio was then and there the receiver of the United States 
land office, within the district where the land hereinafter described is sit- 
ua ted, and the said Herbert Eddy then and tliere so boing before the saiti 
William Q. Ranft, receiver, as aforesaid, was in due manner sworn by the 
said receiver, who was then and there authorized by the laws of the United 
States to administer said oath, and said Herbert Eddy did thereby verify, by 
his said oath, the matters contained in a certain statement in writing, wUieli 
statement, so verifled by the said Herbert Eddy, he did then and there file 
with said receiver, and was and is of the ténor and effect following, to wit : 

" 'Land Office at Missoula, Montana. 

" '(Date) August 19, 1899. 
" 'I, Herbert Eddy, of (town or city) Victor, County of Ravalli, State o"" 
Montana, desiring to avail myself of the provisions of the act of Congress of 
.Tune 3, 1878, entitled "An act for the sale of timber lands in the states of 
California, Oregon, Nevada, and Washington Territory," as extended to ail 
the Public Land States by act of August 4, 1892, for the purchase of the E. 
2/ E. 4/, & E. 2/ SE. 4/ of Section 28, Township 15 N. of Range 16 W., in 
the district of lands subject to sale at Missoula, Montana, do solemnly swear 
that I am a native citizen of the United States of the âge of 37 years, and 
by occupation Farmer, that I hâve personally examined said land, and from 
my Personal knowledge state that said land is unflt for cultivation, and val- 
uable chiefly for its timber ; that it is uninhabited ; that it eontains no mlu- 
ing or other Improvements, nor as I verlly believe, any valuable deposit of 
gold, sllver, cinnabar, copper or coal ; that I hâve made no other application 
under said acts ; that I do net apply to purchase the land above described on 
spéculation, but In good falth to appropriate it to my own exclusive use and 
beneflt ; and that I hâve not, directly or indirectly, made any agreenient or 
contract, or In any way or manner, with any person or persons whomsoever, 
by whieh the title I may acquire from the Government of the United States 
may inure, in whole or In part, to the beneflt of any person except myself, 
and that my post-office address is Herbert Eddy, Victor, Ravalli County, Mon- 
tana. Herbert Eddy. 

" 'I hereby certify that the foregoing affidavit was read to affiant in my 
présence before he ?igned his name thereto ; that said affiant Is to me per- 
sonally known (or bas been satisfactorily identified before me by , 

and that I verily believe him to be the person he represents himself to be : 
and that this affidavit was subscribed and sworn to before me this 19th day 
of August, 1899. Wm. Q. Ranft, Receiver.' 

"Whereas in truth and in fact the said Herbert Eddy did niake application 
to purchase the land named and described in said statement for spéculation, 
and with no purpose of appropriating said land to his own exclusive use and 
beneflt ; and whereas in truth and in fact the said Herbert Eddy had before 
the filing of said statement as aforesaid made and entered Into a certain agree- 
nient and contract by which the title he was to acquire from the governmeut 
of the United States in and to the lands named and described in said written 
statement was to inure. In whole, to the person with whom he had made sucb 
i-ontract and agreement ; and the sole purpose of the said Herbert Eddy in mail- 
ing and filing said written statement with said receiver, and in making oatli 
to the same, was to obtain title to the lands named and described therein in 
order to beneflt the person for whom by said contract and agreement he was 
actiug ; and so the grand jurors aforesaid, upon their oaths aforesaid, do say 
that tlie said Herbert Eddy, on the said 19th day of August In the year of our 
Lord 1899 within the county and district aforesaid, in and by his said state- 
ment in writing, verifled upon his oath aforesaid, before the said receiver, 
willfully, corruptly, feloniously, and contrary to the same oath of him, the 
said Herbert Eddy, did state and subscribe materlal matters In said statement 
contained which he did not then believe to be true, and which he knew were 
not true, In a case where a law of the said United States authorized an oath 
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to be admlnlstered, and dld commit willful, corrupt, and felonlous perjury, 
against the pcace and dignlty of tlie United States, and contrary to the form 
of the statute In such case made and provided." 

Défendant filed pleas in abatement, upon which testimony was heard, 
and thereafter the court, by Judge Beatty, then presiding judge in this 
judicial district, overruled tlie pleas. Défendant tlien filed a gênerai de- 
inurrer, and argued the same orally before me in October, 1904. Coun- 
sel for the government waived oral reply, and obtained leave to make 
written argument, which was filed on November 21st last. 

The principal question presented for décision is whether or not the 
indictment sufficicntly charges that the oath made by the défendant be- 
fore the receiver of the United States land office at Missoula, Mont., 
was willfully falsely taken. Section 2 of the timber and stone act re- 
ferred to (Act June 3, 1878, c. 151, 20 Stat. 89 [U. S. Comp. St. 1901, 
p. 1545]) provides— ' 

■'That any person desirliig to avall hlmself of the provisions of this act shal! 
file with the register of the proper district a written statement in dupiîcate, 
one of which is to be transmltted to the General Land Office, designating by 
Icgal subdivisions the particular tract of land he desires to purchase, settlng 
forth that the same is uiiflt for cuitivatlon, and valuable chlefly for its timber 
and stone ; that it is unlnhabited, contains no mining or other improvements, 
oxcept for ditch or canal pnrposes, where any such do exlst, save such as 
were made by or belong to the applicant, por, as déponent verlly believes, any 
vahiable deposit of gold, silver, cinnabar, copper, or coal ; that déponent has 
made no other application under this act; that he does not apply to purchase 
the same on spéculation, but in good falth to appropriate it to bis own ex- 
clusive use and benefit, and that he has not, directly or indirectly, made any 
agreement or contract, Ih any way or manner, with any person or pers(uis 
whatsoever, by which the title which he mlght acqulre from thé governmeut 
of the United StatèS should inure, In whole or In part, to the benefit of any 
person except hllnself, which statement must be verlfied by the oath of the 
applicant before the register or receiver of the iand office within the district 
where the land Is situated ; and If any person talving such oath shall swear 
l'alsely in the promises, he shall be subject to ail the pains and penalties of 
perjury, and shall forfeit the money which he may hâve paid for said lands, 
and ail right and title to the same." 

In the statement of the question for détermination I hâve assumed 
that it is necessary, in a charge of swearing falsely under the par- 
ticular statute of the United States known as the timber and stone act, 
to allège that the act of swearing falsely was willfully donc. This 
assumption has its foundation in a reluctance to départ from those gên- 
erai rules of criminal pleading which require technical accuracy in 
charging perjury, and rests upon the opinion that willfulness is part 
of the substance of the crime of swearing falsely, and therefore that it 
is necessary that défendant be told in exact language of the offense 
with which he is charged. 

It may be that an indictment which charges false swearing under the 
act of Congress referred to can be properly sustained without allégations 
other than that the défendant falsely took the oath prescribed to be 
taken by an applicant who makes the statement required to be made 
before a register or receiver of the land office, upon the ground that 
it is sufficient for the pleader to use the exact words, and those only 
of the particular statute violated, even though the élément of willful- 
ness is involved in the substantive crime charged. The steady tendency 



oNIlED STATES V. EDDT. HT 

of tlie courts of the United States undoubtedly is to disregard forms, 
even though they be mistaken in expressing the substance of crimes 
in indictmeiits, if the meaning can be understood, and if the bill charges 
the offense in such a way as clearly to inform the person of the viola- 
tion of the law with which he is charged, and protect him, in the event 
of acquittai or conviction, against a second trial for the same offense. ■ 
U. S. V. Jackson (C. C.) 2 Fed. 502; Wright v. U. S., 108 Fed. 810, 
48 C. C. A. ?>7. 

But in the crime of perjury the élément of willfulness is so vitally 
essential, as of the substance, that in every case a careful pleader should 
be cautious to hâve it appear by appropriate légal words that the oath 
taken was willfully falsely taken. I shall hold, therefore, that it is 
not too strict a construction of the law pertinent to tins cause to require 
that, where a charge is brought against one for its violation by swear- 
ing falsely, it is necessary to allège that the person, charged to hâve tak- 
en the oath required, willfully swore falsely in the premises. 

Now, when we corne to apply thèse rules carefuUy to the indictment 
under examination, is it sufficient to compel the défendant to answer 
thereto? It charges that "one Herbert Eddy * * * did then 
and there appear in his own proper person before William Q. Ranft, 
who was then and there the receiver of the United States land office, 
* * * and the said Herbert Eddy then and there * * * vvas 
in due manner sworn by the said receiver, who was then and there au- 
thorized by the laws of the United States to administer said oath, and 
said Herbert Eddy did there verify, by his said oath, the matters con- 
tained in a certain statement in writing * * *. of the ténor and 
effect following, to wit : * * *." The application of the défendant 
Eddy is then set forth. Référence to it shows that in the statement 
made by Eddy the locality of the land office appears. So, too, does 
the date upon which the sworn statement was made, the name of the 
applicant, etc. Included also in the statement as pleaded in the in- 
dictment are thèse words : 

"I do solemnly swear that I do not apply to purchase the land above de- 
scribed on spéculation, but in good faith to appropriate it to my own exclusive 
use and beneflt; that I hâve not, directly or indirectly, made any agreement 
or conti'ac:t, or in any way or manner, with any person or persons whomsoever, 
by which the title I may acqnire from tlie Government of the United States 
may Inure, In whoie or in part, to the beneflt of any person except myself." 

Then follows the certificate of the receiver of the land office to the 
effect that the affidavit was read to the affiant before he subscribed the 
same. The indictment then continues : 

"Whereas In truth and In fact the said Herbert Eddy did make application 
to purchase the land named and described in such statement for spéculation, 
and with no purpose of appropriating said land to his own exclusive use and 
beneflt ; and whereas in truth and in fact the said Herbert Eddy had before 
the flling of such statement aforesald made and entered into a certain agree- 
ment and eontract by which the title he was to acquire from the Qovernment 
of the United States in and to the lands named • * • In such statement 
was to inure, In wbole, to the person with whom he had made such eontract 
and agreement ; and the sole purpose of the said Herbert Eddy In making and 
filing said written statement with said receiver, and in making oath to the 
same, was to obtaln title to the lands made and described thereln In order 
to beneflt the person for whom by said eontract and agreement he was acting." 
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Hère is a speciiic charge against Eddy of doing those spécifie 
acts which he had sworn he would not do and was not doing 
and had no purpose of doing. There is force in the argument that 
the charge against the défendant that when he niade his apphcation to 
purchase the land named and described in his sworn statement he had, 
before the fihng of the same, made and entered into a contract by which 
his title would inure to the benefit of another, and that his sole purpose 
in making his statement was to obtain title in order to benefit another 
person, is one of acts done in a manner which reasonably imply that 
the taking of the oath was a willful false swearing, and that as the 
éléments of willfulness are averred by stating the acts themseives the 
omission of the technical word becomes immaterial, and ought not to 
vitiate the indictment. 

But continuing to hold that the rule of Hberality of construction 
ought not to be invoked to supply the use of the word "willfully" or 
plainly équivalent words in false swearing, I pass the further discussion 
of this point, and proceed to inquire whether there is an allégation in 
this indictment which does directly and technicaily charge willful, cor- 
rupt, and false swearing. 

After setting forth by exact copy the statement made by the applicant 
Eddy, including the oath to the several matters contained therein, and 
after direct allégations which state the truth and fact to be that the 
application was made to purchase the land described for spéculation and 
with no purpose of appropriation for his own exclusive use and benefit, 
and after direct allégations of a pre-existing contract for the transfer 
of title, and after direct averment that the sole purpose of the de- 
fendant in making and filing said written statement with the receiver, 
and in making oath to the same, was to obtain the lands described there- 
in for the benefit of another person for whoni by contract défendant 
was acting, the language of the indictment is as follows : 

"* * • And so the grand .Inrors aforesald, upon their oaths aforesaid. 
do say that the said Herbert Eddy, on the said 19th day of August in the year 
of our Lord 1899, within the county and district aforesaid. in and by his said 
statement in writing, verifled upon his oath aforesaid, before the said receiver, 
willfully, corruptly, feloniously and contrary to the same oath of liim. the 
said Herbert Eddy, did state and subscribe material matters In said statement 
contained which he did not then belleve to be true, and which he knew were 
not true, in a case where a law of the United States authorized an oath 
to be administered. • * *" 

This language contains a direct charge that the défendant, at the 
time and place given in and by his said statement in writing verified 
upon oath before the receiver, willfully, corruptly, feloniously, and con- 
trary to his oath did state and subscribe material matters contained in 
the statement which he did not then believe to be true, and which he 
knew were not true, in a case where the laws of the United States au- 
thorized an oath to be administered ; and by so charging the pleading 
meets every objection that can be urged on account of material defects 
in not alleging that the oath was willfully taken falsely, provided thèse 
allégations just referred to are part of the charge contained in the in- 
dictment, and are not merely the conclusion of the pleader. Upon this 
question I think it very safe to say that, had the framer of the in- 
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dictment placed the substance of the words just heretofore quoted at the 
beginning of the bill, there could hâve been no possible doubt of the 
sufficienc}' of the averment that the oath was willfully and corruptiy 
taken, and if the pleading had been so drawn the language referred to 
would at once hâve been accepted as a prefatory and appropriate state- 
ment of the légal characteristics of the crime charged. But, being put 
near the close of the indictment, it bas net been as easy to define their 
proper relation, whether they are part of the charge or merely inferen- 
tial in the whole instrument. Such a difficulty, however, may arise 
in many instances in criminal pleadings where the gênerai charging part 
of the indictment follows and does not précède the particular facts stat- 
Jng the mode in which the crime has been committed. Yet précédents 
and forms approving such a pleading as this are not lacking (Loveland's 
Forms Fédéral Practice, vol. 1, pp. 1161-1166) ; and if, without doing 
violence to the substance of the whole bill, it can be ascertained that a 
charge is directly made, the court should sustain the indictment, becausc 
the niatter of putting it together is really one of form only, and in no 
way tends to préjudice the material rights of the défendant. After 
examining a great many décisions of the fédéral courts, I am satisfied 
that it is to such a case as this that section 1025, Rev. St.,[U. S. Comp. 
St. 1901, p. 720], applies; and in accord with this statute, and the very 
libéral application made of it where questions of form are învolved, 
it is the duty of the court to uphold the indictment as a sufficient charge 
of willful false svvearing. Price v. U. S., 165 U. S. 311, 17 Sup. Ct. 
:566, 41 L. Ed. 727; U. S. v. Tolly (D. C.) 37 Ped. 108; U. S. v. 
Rhodes (C. C.) 30 Fed. 434; McDaniel v. U. S., 87 Fed. 334, 30 C. C. 
A. 670. 

This ruling does not make it nccessary to draw the conclusion pf this 
indictment into the charge itself, for the pleader has closed the bill in 
other appropriate formai words, as follows: 

"* • * And (lia commit willfnl, corrupt, and felonious perjury, against 
tiie peaee and dignity of tlie United States, and eontrary to tbe form of the 
statute in such case inade and provided." 

Thus has he made the final deduced statement of the law following 
Ihe charging allégations of law and fact. 

The defendant's next objection is that it is not averred in the in- 
dictment that Ranft had compétent authority. But it is alleged that 
défendant appeared before Ranft, who was then and there the receiver 
of the United States land office within the district where the land de- 
scribed in the indictment is situated, and the said Herbert Eddy, then 
and there so being before the said Ranft, receiver as aforesaîd, was, in 
due nianner sworn by the said receiver, who was then and there author- 
ized by the laws of the United States to administer said oath, etc. 

Section 2 of the stone and timber act requires statements to be veri- 
fied by the oath of the applicant before the register or receiver of the 
land office within the district where the land is situated. Section 2346, 
Rev. St. [U. S. Comp. St. 1901, p. 1371], provides that the receiver 
or register is authorized to administer any oath requircd by law in con- 
nection with the entry or purchase of any tract of public lands. The 
courts will take judicial .notice of the qualification of the receiver of 
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the land ofSce to administer an oath, and an averment of the fact is 
unnecessary. Babcock v. U. S. (C. C.) 34 Fed. 873. 

My judgment, therefore, is that when this indictment is analyzed its 
seeming defects are due to some confusion in its form only, and that its 
plain meaning should prevail, the pleading being good in substance and 
sufficient to notify the défendant of what charge he must be ready to 
meet. 

The demurrer is overruled, and the défendant must plead. 



CDDABACK V. HAY et al. 

(Circuit Court, S. E. D. Peunsylvanla. January 17, 1905.) 

No. 4. 

î. MOETGAGES— CONTRACT TO PAT— INDEMNITY— JUDGMENTS. 

Défendants, having purchased certain real estate In the name of plaln- 
tiff's assignor, as trustée, executed to hlm a contract agreeing to furnish 
him ail money neeessary to pay taxes on the land and the interest aud 
principal on certain bonds and mortgages thereon which had been exe- 
cuted by sueh trustée as they became due, and to indemnify and save 
him harmless from ail costs, charges, and expenses thereon, whereupon 
he agreed to hold the property In trust for défendants, and to convey the 
same, subject to sueh Ineumbrances, only on their demand. Meld, that 
such contract was an agreement to pay the mortgages, etc., and not 
merely a contract of indemnity, so that défendants' liability thereon was 
fixed on the rendltion of a deflciency judgment In foreclosure pro&edings 
agaiii^t the trustée, défendants having failed to pay or défend the same 
after notice. 

2. Samb—Assiqnment— Time— Execution. 

It was immaterial that the trustée assigned his rights under the con- 
tract to plaintiff on the same day the deflciency Judgment was rendered, 
and before an exécution had been Issued thereon. 

Motion by Défendant for Judgment Notwithstanding the Verdict. 

John A. McCarthy and Bayard Henry, for plaintiff. 
Edward J. Fox, for défendants. 

J. B. McPHERSON, District Judge. The undisputed facts of this 
case, as they appeared at the trial, are as follows: In August, 1894, 
the défendants, Hay and Fisler, agreed to buy some lots in the city of 
Niagara Falls from Francis Belden. Hay and Fisler lived in Easton, 
Pa., and for the sake of convenience, and perhaps for other reasons, 
decided to hâve the title put in the name of a résident of Niagara Falls. 
Accordingly, they chose I. J. Forbes King, who was Belden's partner, 
and the deed was made to him. At or about the same time King and 
the défendants entered into a written agreement, which recites the con- 
veyance to King, goes on to state that he has given three purchase- 
money mortgages for $3,400, $1,200, and $2,400, respectively, and then 
provides as follows: 

"And whereas sald purchase was made and such conveyance taken by said 
party of the flrst part in behalf of and in trust for the parties of the second 
part hereto, and the sum of $3064.80 paid in cash therefor on reeeiving such 
conveyance was made by the parties of the second part hereto. 
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"Now therefore this agreement witnesscth, that the parties of the sccoikJ 
part, in considération of tlie promises and of the agreements hereinafter con- 
tained on tlie part of ttie party of the iirst part, agrée to furniish ail sums of 
money necessary from time to time to pay the taxes on said lots and the 
iuterest and principal on said bonds and mortgages as the same become due 
and payable, and to indeninify and save harmless said party of the first 
part from ail eosts, charges and expenses by reason of hls executing said 
bonds and mortgages, or any of them. 

"And the party of the flrst part, in considération of the premises and of the 
agreements hereinbefore contained on the part of the parties of the second 
part, agrées to hold title to said lands in trust for the parties of the second 
part, and to convey the same, or any parcel thereof, to such party or parties 
as he may be directed by said parties of the second part hereto, subject to ail 
the terms and conditions of said mortgages, and free from ail other in- 
eumbrances excepting only ail taxes levied or asscssed upon said premises 
from and after the date hereof." 

The mortgages fell due in August, 1897, and August, 1899, and the 
défendants did not furnish ail the money that was needed to pay them 
off. One seems to hâve been paid in full, but the other two received 
only payment on account. In conséquence of this default, William 
Cudaback, the présent plaintiff, to whom the mortgages had been as- 
signed, began foreclosure proceedings in November, 1900, naming 
Hay, Fisler, King, and some other persons, as défendants. On Feb- 
ruary S7, 1901, King caused the following notice to be served upon 
Hay and Fisler : 

"Tou will please take notice, that I hâve been served with summons and 
complalnt in the above-entitled action, which Is an action brought to fore- 
close a mortgage of two thousand four hundred dollars (,?2,400.00), made 
by me to Francis C. Belden, on or about the lOth day of August, d894, and 
that In said action a judgment îs demanded against me for the amount of 
any deficiency which may remain after the sale of the iiroperty described in 
said mortgage, by reason of the bond exeeuted by me to said Francis C. 
Belden and accompanying said mortgage. 

"Also please take notice, that the mortgage sought to be foreclosed Is the 
same mortgage, for two thousand four hundred dollars (Ç2,400.00), dated Au- 
gust 10, 1894. mentioned in a certain agreement made by you with me, dated 
August 13, 1894, in and by which agreement you covenanted and agreed witb 
me to furnish al! sums of money necessary from time to time to pay the taxes 
on the lots described in said mortgage, and the Interest and principal of said 
bond and mortgage, as the same became due and payable, and to indemnify 
and save me harmless from ail costs, charges, and expenses by reason of my 
executing said bond and mortgage. 

"Tou will also please take notice, that I require you to défend said an- 
tion against me and to indemnify and save me harmless from ail costs, 
charges, and expenses therein. And I hereby demand that .you do now 
furnish ail sums of money for taxes on said lots or pay said taxes, and that 
you also furnish ail sums of money necessary for me to pay the interest 
and principal on said bond and mortgage or that you pay ail principal and 
interest thereon ; and that in case of your fallure to pay said taxes, interest 
and principal, and to Indemnify and save me harmless from such costs, 
charges, and expenses, I shall hold you personally responsible to me under 
said agreement for ail sums required to be paid by me and for the amount 
of any judgment for deficiency which may be obtalned against me in this 
action." 

A similar notice was given at the same time as to the other mort- 
gage. The défendants did not appear, made no défense, and paid no 
money, the resuit being that on May 27, 1901, the Suprême Court oi 
New York entered a decree of foreclosure, adjudging the sum duc 
upon each mortgage, and directing the premises to be sold by a référée 
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named in the order. On June 17, 1901, King caused the following no- 
tice to be served on Hay and Fisler: 

"Please take notice that a judgment o£ foreclosure was entered in the 
above-entitled action in the county clerk's office of the county of Niagara 
on the 27th day of May, 1901, for $1,398.80, the amount found due the plain- 
tifC upçn the mortgage described in the complaint, and for $131.64. plaln- 
tilï's costs and disbursements in thls action ; that in said action a judgnieut 
is demauded against me for the amouut of any deflciency which may re- 
main after the sale of the property described in said mortgage by reason of 
the bond executed by me to, Francis O. Belden, and accompanying said mort- 
gage ; and that the property described in said mortgage has been adver- 
tised for sale by Eugène Cary, Esq., the référée appoiiitcd in said action to 
sell said property, and the same will be sold on the 20th day of June, 1001. 
at 10 o'clock In the forenoon, at the law oface of Devereux & Knox, No. 200!) 
Main street in the clty of Niagara Falls, county of Niagara, state of New 
York. 

"Also please take notice that the mortgage sought to be foreclosed is tlie 
same mortgage for $1,200.00,. dated August lOth, 1894, mentioned in a certain 
agreement made by you with me, dated August 13th, 1894, in and by wuicU 
agreement you covenanted and agreed with me to furnish ail sum.s of mouey 
neeessary from time to tlme to pay the taxes on the lots described in said 
mortgage, and the interest and principal of said bond and mortgage as the 
same became due and payable, and to indemnjfy and save me harmless from 
ail costs, charges, and. expenses by reason of my executing said bond and 
mortgage. 

"You will also please take notice that I require you to protect said prop- 
erty upon such sale and prevent any sacrifice of the same. and to save me 
harmless from ail costs, charges, and expenses In thls action, and from ain- 
judgment against me for deficiency upon the sale of said property ; and I 
hereby demand that you do now furnish ail sums of money for taxes on said 
lots or pay said taxes which are now in arrears, and that you also fnrni';!i 
ail sums of money neeessary to pay the interest and principal on said bond 
and mortgage, or that you pay such principal, interest and taxes, and said 
sum of $3398.80 and costs, on or before the day of said sale, and that you 
pay any deficiency that may remain against me after said sale ; and that in 
case of your failure to pay said several sums and to indenmify and .«ave nip 
harmless from such costs, charges, expenses, taxes, principal, interest and 
deflciency, I shall hold you personally responsible to me, vmder said agree- 
ment, for ail sums required to be paid by me, and for the amount of any 
judgment for deflciency which may be obtained against me in this action." 

A similar notice concerning the sale under the other decree was 
served at the same time. The défendants did not bid at the sale, 
which was duly postponed until Jiily Ist, and the mortgaged property 
was sold to William Cudaback for the sums of $700 and $1,500, re- 
spectively. The référée reported the sale, certifying also that "the 
amount of deficiency is $1,492.63 (and $877.62), for which the défend- 
ant I. J. Forbes King is liable under such judgment." On July 26 
the Suprême Court confirmed the report in ail respects, and "ordered 
and adjudged that the plaintiff, William Cudaback, recover from the 
défendant, I. J. Forbes King, the sum of $1,493.62 (and $877.63), the 
deficiency stated in said report." Upon the same day, King executed 
the following paper; 

"For value received I hereby sell, assign, transfer and set over unto 
William Cudaback of the city of Niagara Falls, N. Y., the annexed contract, 
dated August 13th, 1894, made by Samuel L. Fisler and Thomas A. H. Hay 
with me, and any and ail rights, daims, demands, actions, or causes of ac- 
tion which I hâve or may hâve against said Samuel L. Fisler and Thomas 
A. H. Hay, or either of them by reason thereof ; and I authorize said Wil- 
liam Cudaback, in my name or otherwise, to demand, collect, receive, sue for 
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and recoTer ail damages sustained or which may be sustained by me, by 
reason of any breach of said eontract, or of any agreeraent therein contained, 
by said Samuel L. Fisler and Tbomas A. H. Hay, or either of them, includlng 
any daim, right, demand or cause of action which I hâve or may bave 
against them, or either of them, by reason of their failure or refusai to fur- 
nish moneys to pay the Interest or principal on the mortgage or the taxes on 
the lots described in said eontract, sucb damages including the amount of 
two deflciency Judgments entered against me in Niagara county clerk's office 
on the 2eth day of July, 1001, in two foreclosure actions in which said 
William Cudaback was plaintiff and said Samuel L. Fisler, Thomas A. H. 
Hay and I, wlth others, were défendants; one of said deflciency judgments 
being for the sum of $1,492.G2 and the other for the sum of $877.62, and 
they together amountinj; to the sum of $2,370.24." 

In considération of the exécution of this assignment, and upon the 
same day, the deflciency judgment against King was satisfied of rec- 
ord. No exécution was issued upon it, and it does not appear whether 
such process would hâve resulted in collecting the money from him. 

The présent suit was brought by Cudaback in his own name, but the 
right which he is seeking to enforce is the right of King. It rises no 
higher than its source, and the source is the eontract made by the de- 
fendants with King, in which they agreed to pay the mortgages, and 
to indemnify and save him harmless from ail costs, charges, and ex- 
pansés by reason of his having bound himself personally by thèse in- 
struments. There is some discussion in the briefs of counsel concern- 
ing the particular law that should be applied to the construction of 
the défendants' agreement; but I see no reason to décide the question, 
since the law of Pennsylvania, the law of New York, and the law 
of the fédéral tribunals do not dififer upon this subject. The rule that 
prevails in ail of thèse jurisdictions is that such an agreement as was 
made by the défendants on August 13, 1894, is not a eontract of in- 
demnity against loss or damage, but is a eontract to pay and to pro- 
tect from liability, and that the party injured by a breach may sue at 
once, although he has not been compelled to put his hand into his 
pocket, and may recover the full amount agreed to be paid. 

In Wicker v. Hoppock, 73 U. S. 94, 18 L. Ed. 752, it appeared that 
Wicker had promised Hoppock that, if the latter would obtain judg- 
ment against the firm of Chapin & Co., and levy upon certain chattels 
owned by the firm, Wicker "would bid it ofF for whatever the judg- 
ment and costs might be." Hoppock obtained judgment for $2,S06, 
and levied on the chattels, but Wicker did not bid at the sale, and Hop- 
pock bought the property for a nominal sum. The trial court instruct- 
ed the jury that Hoppock was entitled to recover the full amount of 
his judgment, with interest and costs, and this instruction was ap- 
proved by the Suprême Court. Mr. Justice Swayne, who delivered the 
opinion of the court, declared that Wicker's agreement was not a eon- 
tract of indemnity against loss, saying : 

"If the eontract in the case before us were one of Indemnity, the argument 
of the counsel for the plaintlfC in error would be conclusive. In that class 
of cases the obligée cannot recover until he has been actually damnifled, and 
he can recover only to the extent of the injury he has sustained up to the 
time of the institution of the suit. But there is a well-settled distinction be- 
tween an agreement to indemnify and an agreement to pay. In the latter 
case a recovery may be had as soon as there is a breach of the eontract, and 
the measure of the damages is the full amount agreed to be paid." 
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In Mills V. Dow, 133 U. S. 433, 10 Sup. 413, 33 L. Ed. 717, the 
relevant facts were that Dow and Pratt assumed certain railroad con- 
tracts which Mills had sublet to Hill and Burgess "with the understand- 
ing and agreement that they will and shall well and truly save harmless 
the said Mills from any and ail liability by reason of said contracts 
* * * and any claim by reason of said * * * Hill and Bur- 
gess * * * agreements above mentioned." Afterwards Hill and 
Burgess demanded payment of their account from Mills, who de- 
manded payment in turn from Dow and Pratt, but without effect. 
He thereupon sued Dow and Pratt, although he had not paid Hill and 
Burgess, and was permitted to recover the full amount of the claim; 
the court saying: 

"The agreement to assume the contract, In connection with the further 
agreement to save the plaintiff harmless from liability, was broken by a 
failure to pay the parties to whom the plaîntlfE was liable, and It was not 
necessary to a breach that the plalntifE should show that he had flrst paid 
those parties. 

"By the instrument in question the défendants took the place of the plain- 
tiff, and became, after the Instrument was executed, principals in the work 
of constructing the railroad; and thelr acceptance of the assignment and the 
conditions precedlng It Included the subcontracts, and what was due and to 
become due upon them. The contract Is not merely one to Indemnify the 
plaintiff from damage arising out of his liability, but Is an agreement to 
assume his contracts and to discharge hlm from his liability." 

In Johnson v. Risk, 137 U. S. 300, 11 Sup. Ct. 111, 34 L. Ed. 683, it 
was shown that upon the dissolution of two partnerships, one of the 
partners bought the other's interest, agreeing, inter alla, to assume the 
payment of the debts and liabilities of each firm, and to protect and 
keep the other harmless from the payment of any part thereof. Con- 
cerning this agreement, the Suprême Court said : 

"By that agreement Risk contracted to pay ail the debts and liabilities of 
every klnd of the firms, to assume the liabilities, and to save Johnson hiuin- 
lesa. This was broken by a failure to pay the parties to whom the firms 
were liable, and It was not necessary to a breach that Johnson should show 
that he had flrst paid thèse parties. It was not an agreement merely to in- 
demnify Johnson from damage, but to assume the indebtedness and dis- 
charge htm from liability." 

In McAbee v. Cribbs, 194 Pa. 94, 44 Atl. 1066, the Suprême Court 
of Pennsylvania supports the same doctrine. There Cribbs, a grantee, 
assumed payment of a mortg-age that had been given by McAbee. 
This was afterwards foreclosed, and a deficiency judgment entered 
against McAbee, who was decided to hâve an immédiate right of ac- 
tion against Cribbs without first paying the judgment. The court 
said : 

"As a contract of Indemnlty It was broken as soon as the plaIntifC's lia- 
bility became flxed, and he could then maintain an action on It without 
proof of payment. That on a bond or covenant to Indemnify against claims 
the obligée 1b entltled to sue as soon as his obligation to pay becomes abso- 
lute, bas been settled by a long Une of cases." 

So, in New York, the Court of Appeals in National Bank of New- 
burgh V. Bigler, 83 N. Y. 63, has pointed out the distinction between 
a contract for indemnlty against loss and a contract for indemnity 
against liability : 
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"Wtiere tbe indeiimity provided is asains.t a charge for flxed légal lia- 
bility, the obligée is to be saved from tlie tliing speeified, and the riglit of 
action becomes complète on the détendant'» failure to do the particular 
thing he agreed to periorni ; while, on the otUer liand, where the covenant is 
for inden)nity only, and agalnst résultant damages, thèse must be actually 
suffered before an action can be maintained." 

Little need be added to thèse citations. In my opinion, they clearly 
establish the proposition that King's liability became fixed when the 
deficiency judgment was entered against him, and that he then ac- 
qtiired an immédiate right of action against the défendants, which he 
coitld himself hâve enforced for the full amount of the judgment. This 
right bas been transferred to the plaintiff, and the fact that the trans- 
fer was made on the same day as the satisfaction of the judgment 
against King, and as a part of that transaction, seems to me to hâve 
no importance. His right of action was complète as soon as the 
judgment was entered, for by such entry the défendants' contract was 
broken. The judgment was a charge. It bound King because he had 
executed the mortgages in suit, and from this charge the défendants 
had not saved him harmless. The rule that ordinarily fractions of a 
day are not regarded in légal proceedings has no application. And 
there is no inequity in compelling the défendants to pay. They are 
only being called upon to do the précise thing which they agreed to do, 
namely, to pay thèse mortgages in full. Part of their debt has al- 
ready been paid by the application of the money produced by the sale 
of their land, and they are now asked to pay the balance in cash. In 
truth, the deficiency judgment was against themselves, for King was 
merely their agent or trustée, and the land was theirs, and not his. 

Jtidgment is directed to be entered on the verdict, and to this order 
an exception is sealed in favor of the défendants. 



LONDON GUARANTEE & ACCIDENT 00., Limited, v. DOYLE & DOAK. 

(Circuit Court, E. D. Pennsylvania. January 3, 1905.) 

No. 37. 

1. CONTEMPT— EXPLANATION— BURDEN OF PROOF. 

Where défendants were ordered to produee books and papers for In- 
spection at a certain time, and failed to properly eoniply witli the order, 
the burden was on them to show facts excusing their default, in order 
to relieve them (rom punlshment for contempt. 

2. Same— Défenses. 

Where défendants contested an application to compel them to produce 
books and papers for Inspection on the ground that plaintiff was not 
entitled to such examination, and made no clalm that the books and 
papers desired were not under their contre!, proof In a subséquent pro- 
eeeding to punish them for contempt in failing to eomply with an order 
requiring such production that the books and papers had been acci- 
dentally or mistakenly lost or destroyed prior to the hearlng of the 
application for production was insufflcient to purge their contempt 

Motion to Punish for Contempt. 

Thos. Raeburn White, for plaintifî. 

John C. Bell and E. Clinton Rlioads, for défendants. 
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J. B. McPHERSON, District Judge. The plaintiff's cause of action 
against the défendants sufficiently appears in tlie following quotation 
from the court's opinion upon deniurrer to a bill in equity between the 
same parties, reported in 130 Fed., at page 719 : 

"As set forth In the blll, the plaintiff corporation is engagea In the busi- 
ness of insuring employers of labor against loss on account of liability in- 
curred by them through injuries incurred by their employés, or oceasioned 
to others by their négligence. The détendants, who are contractors and build- 
ers, were so Insured by the plaintiff during the year 1902-1903 ; several poli- 
eies being issued to them on May 28, 1902, covering the varlous classes of 
rlsks. It is obvions that the risk assumed by the insurer is commensurate 
vvith the nuniber and cliaracter of the employés of the insured. The pre- 
miums, therefore, are based upon a percentage of the total amount paid 
out in wages by the insured during the policy period. As it is itapossible to 
aceurately détermine in advance what the pay roll during any particular 
period will be, it is customary for the insured to submit an estimated pay 
roll at the beginning of the policy term, pay premiums based upon the esti- 
raate, and then for an accounting to be taken at the end. At that time. If the 
pay roll bas proved to be less than the estimated amount, the insurer returns 
a stipulated portion of the premium. On the other hand. If It proves to be 
greater than the amount estimated, the insured pays an additlonal premium 
upon the exeess. Such an agreement, with mutual covenants to pay rebates 
and exeess premiums as Indicated, was made between the parties in tlîls 
case. To further protect Itself, the plaintiff required covenants, which wero 
duly entered into by the défendants, to render written statements of the 
amounts of the pay rolls at the end of each year, under oath, if required, and 
to allow the plaintiff or its agents to Inspect their books 'at ail reasouable 
times' to satisfy itself as to the accuracy of the varions estimâtes made. 

"The policies issued for the year mentioned were accepted by the défend- 
ants, the premiums based upon the estimated pay rolls were duly paid, and 
the plaintIflC indemnifled them according to the contract. 

"The bill then avers that many of the pay rolls of défendants were much 
greater than the amount estirûated by them at the beginning of the year, and 
therefore a duty was imposed upon them by the contract to account for 
the exeess, but that they falsely averred that the actual pay rolls were no 
greater than the estimated amounts, declined to furnish written statements, 
and refused to allow the plaintiff to examine their books, although, under 
the contract, it was entitled to do so. It then coneludes with a prayer for an 
accounting, for dlscovery, and for gênerai relief." 

This bill was dismissed because the complainant had an adéquate 
remedy at law, and in obédience to that décision the présent action of 
assumpsit was brought on May 31, 1904. Early in June the plaintiff 
filed a pétition containing the following averments, inter alia: 

"At the end of the policy period the plaintifC demanded that the défend- 
ants submit written statements of the actual amounts of the pay rolls, but 
the défendants declined to do so, and orally stated that the amounts of the 
pay rolls were no greater than the estimated amounts as hereinbefore stated. 

"The plaintiff avers that the compensation which the défendants paid their 
employés during the said period far exceeded the sums so estimated by them 
at the beginning oî the term or reported at the end, and that they actually 
owe the plaintiff» under the contract upon which suit Is brought, large sums 
for premiums in exeess of $2,000, the amount necessary to sustain jurisdic- 
tlon in this court, but the plaintiff is iinable to state the exact amount which 
the défendants owe, because the records as to the précise amount of wages 
paid by them to their employés are entirely within their own control. It Is 
necessary that the plaintitï shall be allowed to examine the books of the 
défendants in order to enable it to state under oath the exact amount of 
its claim, so as to require the défendants to deny the same under oath, or 
else to suffer judgment by default for want of an affldavit of défense. The 
défendants' books show the compensation paid by them to their employés 
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during the said pollcy term, and it Is only by an exaruination thereof tliat 
the plalntiff can accurately aseprtain the ainount o£ such compensation, so 
as to déclare properly as hereinbefore stated. Tlie plaintifï bas requested 
tbe défendants to allow it to examine tbeir books at some reasonable time, 
as ttiey bave expressly covenanted in their contract to do, but they bave 
refused to allow the plaintllï to make sucb an examination, notwithstanding 
tbeir agreement, and still persist in their refusai. 

"Said agreement to show tbe books was a part of the considération for the 
Insurance of the défendants by tbe plaintifï during said period, and of which 
Insurance they hâve had the benefit. 

"In view of the fact that the premiums to be paid were based upon the 
amount of the pay rolls, as reeorded in tbe défendants' books, tbe said rec- 
ords of the pay rolls in fact constitute a portion of tbe agreement between 
the parties; and the plaintiff is advised that, under tbe décisions in this 
court, it is entitled to an inspection of tbe said pay rolls, in order to enable 
it to file its déclaration in this case. The plalntiff prays relief hereln asked 
for, not merely under the Revised Statutes, giving tbe right to the plaintiff to 
compel the production of books and papers, but also under the express 
agreement made by défendants to so show their books, and which they refu.'^e 
to perform, after having received on their part the entire considération for 
the contract Inasmuch as this agreement calls for tbe production of the 
books at any reasonable time upon demand of tbe plaintiff, tbe plaintiff con- 
çoives that It will be a great hardship for it to be compolled to wait until the 
case is actually at trial before being allowed to inspect said books. 

"The plaintiff further, conceives and suggfists to the court that it will be 
impossible to ascortain the amount of niouey owing by défendants to tbe 
plaintiff, except by the aid of an expert accountaut, who is cmployed by tbe 
plaintiff for the purpose of examinlng books of this cliarncter, and who 
will be obliged to make a detailed examination, involving very considérable 
time, before be can make a report as to the amounts so owing. It is there- 
fore essential to tbe plaintilï's success in the action that it be allov.cd to make 
such inspection before trial ; and It is further ueee.ssary, as alrcarty stated, 
to make such inspection before a déclaration Is flled, in order that it may 
State with accuracy and under oath the actual amount owing to it, so as to 
demand a direct answer under oath from the défendants. 

"Wherefore the plaintiff prays that the défendants may be required to 
produce in the office of the clerlv of the said court, their pay slieets, time- 
books, cashbooks, ledgers and ail otber books or papers whieli relate to 
compensation paid to employï''S of themselves, or of tbeir subcontractors. 
during the periods of said contracts, and that the plaintiff may be permittod 
to examine the same." 

The défendants answered, denying the plaintiff's rî^ht to such an 
examination ; but, after hearing and argument, the court made the fol- 
lowing order: 

"And now, June 25th, 1904, tbe court orders the défendants to produec, 
witbin twenty days. In the office of the clerk of said court, their pay sheets, 
tlmebooks, cashbooks, and ail other booiîs of original entry which contain 
information as to the amount of compensation ])aid to employés of them- 
selves, or of their subcontractors, or of any other persons conteniplated in 
the contracts upon which suit is brought in this case, during the period of 
said contracts as set forth in the pétition filed." 

On July 15th, the défendants produced certain books and papers in the 
clerk's office, but only two of the books threw any light upon tlie dis- 
pute, and only one of them — a cashbook from December 1, 1903, to 
July, 1904 — was of any material value. No books or papers, except a 
petty cash book, which showed small and irregular payments to em- 
ployés during the period from June 1, 1902, to June 17, 1904, were 
produced to show the wages piid by the défendants during the first 
six months covered by the policy, viz., from May 28, 1902, to Decem- 
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ber 1, 1902. The plaintiff thereupon obtained the rule now under con- 
sidération to punish the défendants for contempt in failing to obey 
the order of June 25th, to which rule the défendants replied, excusing 
their failure to produce the bocks and papers by averments, which are 
now made for the first time, that between December 1, 1903, and the 
middle of March, 1903, while their office vvas undergoing altération, 
many books and papers were moved to a shop not far away, and that 
some of thèse books and papers, including thèse in controversy, were 
accidentally or mistakenly lost or destroyed. The défendants also 
averred that a thorough search had been made for the missing docu- 
ments, but that they could not be found. Witnesses were afterwards 
heard in open court, under examination and cross-examination, upon 
the issues thus raised by the pétition and answer; and the question 
now to be decided is whether the défendants hâve satisfactorily excused 
their failure to produce the missing books and papers. 

It cannot be doubted, I think, that the burden of proof was upon 
them. The court's order of June 25th necessarily implied that the 
books and papers were in existence, and within the défendants" reach. 
If they knew then that the facts were otherwise, it was their duty so 
to inform the court at once, and to object to the making of an order 
with which they must hâve known that they would not be able to com- 
ply. Failure thus to act at the proper time is properly followed by 
imposing upon them the burden of excusing their apparent disobe- 
dience to the order; and the same resuit follows, even if they were 
ignorant concerning the existence and whereabouts of the books, but 
did not take the trouble to ascertain in advance whether or not they 
could comply with such an order, and contented themselves with resist- 
ing the application upon other grounds. When a court requires the 
production of documents, it is presumed that thèse can be had; and, 
while the presumption is not conclusive, it bas force enough to com- 
pel the party upon whom the order is made to undertake the task of 
showing to the court's satisfaction why the order cannot be fuUy 
complied with. If he leaves the matter in doubt or uncertainty, the 
presumption is not overcome, and the usual conséquences of failure 
must be borne by the party who has failed to sustain the burden of 
proof. Authority for thèse propositions mav be found in Fenlon v. 
Dempsev, 50 Hun (N. Y.) 131, 2 N. Y. Supp. 763, the later case of 
Holly Mfg. Co. v._ Venner, 86 Hun (N. Y.) 42, 33 N. Y. Supp. 287, 
and in several décisions from Pennsylvania, which, although they are 
founded upon the Pennsylvania act of 1798, are, I think, in point, be- 
cause the act requires the party to produce, "or satisfy the said court 
why the same is not in the party's power so to do," and this alternative 
is ordinarily implied in any order to produce, although the order may 
be in form unqualifîed and absolute. The Pennsylvania décisions re- 
ferred to are Wright v. Crâne, 13 Serg. & R. 447 ; McNair v. Wilkins, 
3 Whart. 551; Tuttle v. Loan Co., 6 Whart. 316; Wills v. Kane, 3 
Grant, Cas. 47 ;_ and Gilpin v. Howell, 5 Pa. 55, 45 Am. Dec. 720. 

In their bearing upon the question now to be decided, I hâve con- 
sidered again with care ail the papers in the case, and the stenogra- 
pher's notes of the testimony that was taken before me in open court, 
and I hâve corne to the conclusion that the défendants hâve not satis- 
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factorily accounted for their failure to obey fully the order of June 
25, 1904, which required them to produce the papers and books there- 
in described. Some of the évidence offered by the défendants was 
plainly evasive, some was contradicted by disinterested testimony, 
and some was not crédible. There can be no doubt that the ledger 
of 1903-4, and the pay rolls, or time sheets, from March to May, 
1903, were in existence early in March, 1904, for they were audited 
by a professional accountant at that time; and their subséquent dis- 
appearance is rather guessed at than explained. And there is little 
more doubt in my mind that the cashbook from May 28 to December 
1, 1903, was accessible at the same time. What has become of thèse 
books and papers since March of the présent year, is not accounted for, 
save in a vague and gênerai way, that has failed to convince; and I 
am forced to the conclusion, therefore, that the défendants hâve disre- 
garded the order of June 25, 1904, although it was within their power 
to obey its commands. 

It is accordingly adjudged that the two défendants, and each of 
them, are guilty of contempt in disobeying the order referred to, and 
the clerk is directed to enter the following decree: 

If the défendants produce in the office of the clerk of the circuit 
court on or before January 15, 1905, the ledger of 1902-4, the pay rolls 
or time sheets from March to May 28, 1903, and the cashbook from 
May 28 to December 1, 1903, or if they produce the cashbook alone, 
they are ordered to pay no more than the costs accruing upon this 
motion, including the stenographer's charges, on or before January 
20, or, in default of such pa)aTient, to suffer imprisonment in the jail 
of this county for the period of 60 days. If the foregoing books and 
papers are not produced on or before January 15, the défendants are 
ordered to pay a fine of $250, and aiso the costs accruing upon this 
motion, including the stenographer's charges, on or before January 
20, or, in default of such payment, to sufïer imprisonment in the jail 
of this county for the period of 60 days. 



AMERICAN LIGHTING CO. v. PUBLIC SERVICE CORPORATION OF 

NEW JERSEY et al. 

(Circuit Court, D. New Jersey. December 24, 1904.) 

1. Injunction—Brbach— Contempt. 

No one can be punished In contempt proceedlngs for dlsregardlng a re- 
strainlng order in a case for wliich tlie law furnislies a plain, adéquate, 
and complète remedy, where the Jurlsdiction to make such order ia sea- 
sonably questloned and ascertaioed not to exist. 
(Syllabus by the Court) 

In Equity. 

Albert C. Wall, for complainant. 

Frank Bergen and Frédéric J. Faulks, for défendant. 

BRADFORD, District Judge. The American Lightingf Com- 
pany filed its bill March 4, 1904, against the Public Service Cor- 
134 F.— 9 
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poration of New Jersey, hereinafter called Public Service Corpora- 
tion, the Hudson County Gas Company and the Jersey City Gas 
Light Company, setting forth in substance, among other things, 
that the complainant had entered into a certain contract with the 
Mayor and Aldermen of Jersey City, whereby the complainant 
agreed for and during a certain term to provide, operate and main- 
tain a certain number of gas lamps in the streets of that city, and 
furnish the gas to bc used in those lamps, in accordance with the 
terms of the contract and its spécifications and for the considéra- 
tions therein mentioned; that aside from the Public Service Cor- 
poration, which had theretofore furnished gas for the lighting of 
the streets of Jersey City, there was no source from which the 
complainant, which had no gas plant, could procure the gas to be 
furnished under its contract; and that the Public Service Corpora- 
tion, notwithstanding its duty to the public, threatened to shut off 
and prevent the passage and delivery of gas through its mains, 
pipes and conduits to the posts upon which the complainant was 
engaged in placing its lamps, the complainant then and there being 
ready and prepared to receive illumînating gas from the Public 
Service Corporation and to supply the same to its street lamps in 
accordance with its contract, and the Public Service Corporation 
having been notified of the désire of the complainant to purchase 
the necessary gas and of the readiness and ability of the complain- 
ant to comply with ail reasonable régulations and requirements for 
obtaining the same. The bill prayed, among other things, that the 
défendants be restrained and enjoined from discriminating between 
the complainant and Other consumers of gas in Jersey City and 
"from diminishing, turning off, interfering with or stopping the 
présent passage and flow of gas to, in and through the said lamp 
posts and to the said burners affixed thereto" by the complainant. 
A motion for a preliminary injunction was, after the présentation 
of affidavits, documentary évidence and arguments of counsel on 
both sides, denied upon the ground, among others, that there was 
an adéquate remedy at law. 132 Fed. 794. This point was thus 
treated by the court: 

"It doea not appear that the complainant Is the owner or occupant of any 
manufacturing plant or other premises In Jersey City, or of any property 
there requirlng a snpply of lUuminating gas for its bénéficiai enjoyment. 
The fact that gas is not supplied to It does not aiïect its enjoyment of any 
property rights other than those it may hâve under or by virtue of Its con- 
tract with Jersej' City. Whatever Interest it may hâve arlses under that 
contract and is restricted to the profits or other beneflts it might reallze from 
its due performance. The purpose of thIs suit is to reallze such profits or 
other benefit If Jersey City bas wrongfully broken its contract with the 
complainant there is an adéquate remedy by way of action for the recovery 
of damages. Or, if the défendants hâve wrongfully prevented the complainant 
from performing its contract with the city, there is a simllar adéquate rem- 
edy." 

At the time the motion for the preliminary injunction was made 
an order was granted restraining the défendants as prayed until the 
décision upon the motion. Prior to the déniai of the preliminary 
injunction sought proceedings in contempt were instituted by the 
complainant against the Public Service Corporation and Eugène J. 
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Donahue and Henry Schmidt, two of its servants and agents, for 
an alleged violation of the restraining order. The alleged con- 
tempt has been fully heard on affidavits and arguments of counsel. 
In some respects the affidavits are conflicting and lack certainty. 
But, wholly aside from the character of the évidence, there is the 
vital question disclosed on the face of the bill, whether this court 
has authority to punish the respondents in the rule for any violation 
of the restraining order. The right to punish présupposes the ex- 
istence of a valid order which has been disobeyed. A court pos- 
sesses no authority to inflict punishment for disregard of an order 
which is not merely irregular or voidable, but void as having been 
made without authority or jurisdiction. In Ex parte Fisk, 113 U. 
S. 713, 718, 5 Sup. Ct. 724, 726, 28 L. Ed. 1117, the court through 
Mr. Justice Miller said : 

"When, however, a court of the United States imdertakes, by its process 
of contempt, to punish a m an for refusing to fomply with an order which 
that court had no autliority to malîe, the order ilsclf, being without jurisdic- 
tion, is void, and the order punishing for the contempt is equally void." 

Unless this court had équitable jurisdiction of the suit it was 
without power to grant a valid restraining order. In Jones v. 
Mutual Fidelity Co. (C. C.) 123 Fed. 506, 517-519, I had occasion 
to consider the distinction in the fédéral courts between jurisdic- 
tion at law and jurisdiction in equity. The court there said: 

"There is a fundamental distinction growlng out of the fédéral constitution 
and législation between légal and équitable procédure. The seventh amend- 
ment of the constitution provldes that 'in suits at corumon law, where the 
value in controversy sliall exceed twenty dollars, the right of trial by jury 
shall be preserved,' and section 16 of the Judiciary Act of September 24, 
1789, c. 20, 1 Stat. 82, reproduced In section 723 of the revised statutes [U. 
S. Comp. St. 1901, p. 583], enacts that 'sults In equity shall not be sustained 
in either of the courts of the United States in any case where a plain, adé- 
quate, and complète remedy may be had at law.' Thèse constltutlonal and 
statutory provisions control the procédure of the fédéral courts ; and the 
propriety of resorting in any given case to the law side of the court, on the 
one hand, or, on the other, to the equity side, must be determined with 
référence to theni. * * * It Is an established rule that 'whenever a 
court of law Is compétent to take cognizance of a right, and bas power to 
proceed to a judgment which affords a plain, adéquate, and complète rem- 
edy, without the aid of a court of equity, the plaintiff must proceed at law, 
because the défendant has a constitutional right to a trial by jury.' Hipp v. 
Babin, 19 How. 271, 278, 15 L. Ed. 633; Insurance Co. v. Bailey, 13 Wall. 616, 
620, 20 L. Ed. 501; Grand Chute v. Winegar, 15 Wall. 373. 21 L. Ed. 174; 
Busîard v. Houston, 119 U. S. 347, 3-51, 7 Sup. Ct. 249, 30 L. Ed. 451; White- 
head v. Shattuck, 138 U. S. 151, 11 Sup. Ct 276, 34 L. Ed. 873." 

It is true that it is difficult, if not impossible, to ascertain pre- 
liminarily in ail cases whether the proceedings for the enforcement 
of a right should be in equity or at law. Many cases are in this 
respect debatable. In Watson v. Sutherland, 5 Wall. 74, 79, 18 L. 
Ed. 580, the court through Mr. Justice Davis said : 

"The absence of a plain and adéquate remedy at law afïords the only test 
of equity jurisdiction, and the application of this principle to a particular 
case must dépend altogether upon the character of the case, as disclosed in 
the pleadlngs." 

But, whatever may be the propriety of granting a restraining or- 
der or inflicting punishment for its violation, where équitable juris- 
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diction is doubtfui or not beyond dispute, it seems clear that when 
such jurisdiction bas seasonably been questioned, as is the case 
hère, and bas been ascertained not to exist, the restrainin^ order 
must be held void and, consequently, no one can be punished for 
disregarding it. This court, being of opinion that the complainant 
bas a plain, adéquate, and complète remedy at law for any wrongs 
or grievances it has suffered or will suffer by reason of the matters 
alleged in the bill, holds that the restraining order was granted 
without jurisdiction and was a nullity, and, therefore, that the rule 
to show cause in the contempt proceedings must be discharged. 



EMPIRE CITY AMUSEMENT CO. v. WILTON. 

(Circuit Court, D. Massachusetts. April 4, 1903.) 

No. 1,685. 

1. COPTEIGHTS— INFKINGEMENT— Bllil/— MULTIFAMOtrSNESS. 

Where it was convenlent for the court that two causes of action for 
infringement of copyright, one wlth référence to certain cartoons and the 
other with référence to a play based thereon, should be joined in the 
same bill, it was within the discrétion of the court to permit such joinder. 

2. Same— Demueree, 

Where it was admitted that a bill to enjoin Infringement of certain 
copyrights stated a cause of action arising from the alleged Infringement 
of two dramatic compositions, and a demurrer failed to point out spe- 
ciflcally what sentences or paragraphs of the blU were demurred to, It 
could not be sustained. 

3. Same— CoPYEiGHT— Caktoons. 

Where certain cartoons were copyrighted, and later formed the basis 
of a farce comedy, it will not be held that there was no dramatic right 
In such cartoons whlch could be made the subject of copyright, on de- 
murrer to a bill for alleged infringement thereof. 

4 Same— Demueeee— Defect oï Paeties. 

Where a bill is filed to enjoin the infringement of copyright elalmed by 
plalntiff in two dramatic compositions, the right to the use of which 
plaintiff acquired through assignments from the différent owners of such 
plays, a demurrer to the bill for want of proper parties plaintiff, on the 
ground that the assigner of one of the plays should hâve been made a 
party, cannot be sustained, where défendant has not pointed out spe- 
cifically the parts of the bill objected to; and the demurrer cannot be 
sustained for want of parties as to the whole bill. 

In Equity. 

Edwin J. Prindie, for plaîntiflF. 
Southgate & Southgate, for défendant. 

IvOWELL, District Judge. The bill in this case allèges tihat Block 
and Opper invented and designed certain cartoons, which were published 
in the New York Journal and elsewhere under the title of "Alphonse 
and Gaston" ; that the copyright in thèse pictures was duly taken out 
by Hearst under an agreement with Block and Opper ; that Hearst duly 
assigned to Block and Opper the sole and exclusive right for theatrical 
purposes, and the dramatic rights arisirtg from the title and cartoons; 
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that Block and Opper conveyed thèse rights to the Lester Company; 
that thereafter the Lester Company duly secured as proprietor the 
copyright of a dramatic composition entitled "Alphonse and Gaston, 
a Comedy in Three Acts, Based upon the New York Journal Cartoons 
of the Same Name" (the author of the play is not mentioned) ; that the 
Lester Company duly assigned to tlie complainant the entire right, title, 
and interest east of the Mississippi in and to the dramatic rights in the 
title "Alphonse and Gaston,"' and in the cartoons and in the copyrighted 
dramatic compositions above mentioned. The bîll further allèges that 
the complainant is, by assignment from the original owner of the copy- 
right, the owner of another play, written by one Dumont, entitled "Al- 
phonse and Gaston, a Farce Comedy in Three Acts." The bill then 
allèges infringement of the complainant's rights by the représentation 
of a play entitled "Looping the Loop," which play is alleged to intro- 
duce characters named after those représentée! in the cartoons above 
mentioned, and incidents similar to those represented in the cartoons ; 
that thèse dramatic représentations are unfair and misleading to the 
public; that the complainant has advertised its play by posters and 
otherwise; and that the défendant has advertised his piratical play in 
a similar manner. 

The défendant has demurred : 

(1) Because the bill is multifarious. He contends that the complain- 
ant cannot join in one action a suit based upon the Hearst cartoons and 
upon the Dumont play. Considering the connection of the two, I think 
it is within the discrétion of the court to permit thèse two matters of 
complaint to be joined in one action. That it is convenient for the 
court that they be joined I hâve no doubt. 

(2) That, except as to the two dramatic compositions, there is no 
equity in the bill. It being admitted that the bill states a cause of ac- 
tion arising from thèse compositions, I do not perceive how the demurrer 
can be sustained, as it does not point out specifically what sentences or 
paragraphs of the bill are thus demurred to. The defendant's remedy 
is rather by motion to strike out than by demurrer. Even if this 
formai objection to the sufficiency of the demurrer were removed, I 
still think that the court cannot hère décide upon demurrer that there is 
no dramatic right, so called, in a séries of cartoons. The Suprême 
Court has lately shown a tendency to widen, rather than to narrow, the 
scope of the copyright act (Act Tuly 8, 1870, c. 230, 16 Stat. 213 [U. S. 
Comp. St. 1901, p. 3405]). Bleistein v. Donaldson Lith. Co., 188 U. S. 
239, 23 Sup. Ct. 298, 47 L. Ed. 460. 

(3 and 4.) The défendant demurs for want of proper parties, on the 
ground that Hearst is not made a party to the bill. The licensee under 
a patent cannot sue alone in his own name, and every partial assignée of 
patent rights, who does not take an undivided part of the whole patent 
or a territorial share of the whole patent (or, perhaps, an undivided part 
of a territorial share), is deemed a mère licensee. Rev. St. § 4898 [U. 
S. Comp. St. 1901, p 3387] ; Gayler v. Wilder, 10 How. 477, 494, 13 
L. Ed. 504. Section 4954 [U. S. Comp. St. 1901, p. 3407], which deals 
with the assignment of copyright, is similar to section 4898, and by 
analogy it seems that an assignée of "the exclusive right to dramatize" 
is a mère liceEsee, and so cannot sue in his own name. See Black v. 
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Allai! Co., 42 Fed. 618, 631, 9 L. R. A. 433; Keene v. Wheatley, Fed. 
Cas. No. 7,644 at p. 186. In Roberts v. Myers, Fed. Cas. No. 11,906, 
the court held that the assignée of the exclusive right to act and repre- 
sent a copyrighted dramatic composition for one year could sue in his 
own name. That case is not precisely analogous to this. Inasmuch as 
the demurrer for want of parties cannot be sustained as to the whole 
bill, and as the défendant has not pointed out specifically the parts of 
the bill objected to, the demurrer must be overruled as to the third 
and fourth grounds stated. 

(5) Because the character of the Block and Opper cartoons is such 
that no dramatic right conceming them can exist. This objection has 
been dealt with under the second head. 

(6) The sixth ground of demurrer has been removed by amendment. 
Demurrer overruled. Défendant to answer on or before May rules. 

Note. Bill In each case dismissed, without préjudice and without costs, 
pursuant to agreement of counsel, December 22, 1904. 



MARTIN V. ST. LOUIS S. W. EY. CO. OF TEXAS et al. 
(Circuit Court, W. D. Texas, Waco Division. December 13, 1904.) 

No. 808. 
1. Removal ot' Causes— Fedebal Question— Suit to Establish Joint Lia- 

BILITT OF FEDEEAL CORPOIiATION. 

A suit against two railroad companies, one of whlcb is organized under 
the laws of the state of wliic-li plaintifC is a citizen and the other created 
by a fédéral statute, to establisb a joint liability of tbe défendants for 
négligence, Is one arising under the laws of the United States, and is 
removable on that ground on a pétition therefor by both défendants. 

On Motion to Remand to State Court. 

This suit was brought by the plaintiff, as a passenger, to recover damages 
for Personal injuries sustained wliile attempting to cross an open culvert, 
whieh the pétition allèges was ncgligently constructed and maintained by the 
two défendants. The question to be considered arises upon a motion to re- 
mand the cause to the state court. It appears from the record that the 
plaintiff is a citizen of Texas; that the défendant St. Louis Southwestern 
Railway Company of Texas is a corporation organized under the laws of 
this state; and that the défendant the Texas & Pacific Railway Company 
owes its corporate existence to fédéral statutes. The suit was removed to 
this court, pursuant to an order of the state court, upon the joint pétition 
of the two défendants, as one arising under the laws of the United States. 
The plaintiff seeks to remand the cause for the foUowing reasons: "(1) The 
plaintifC's cause of action, as set forth in his pétition, is against both défend- 
ants jointly, and neither présents nor discloses any separate or separable con- 
troversy as between the plaintiff and elther of said défendants ; (2) the cause 
of action, as set forth in the pétition, does not contain nor include any sep- 
arate or separable controversy whatever which would, in any event, au- 
thorize or sustain a removal of the cause by, or upon the pétition of, the de- 
fendant St. Louis Southwestern Railway Company of Texas alone, a cor- 
poration dei-iving its powers from the laws of the state of Texas; (3) that 
the cause does not involve nor présent any controversy whatever arising 
under the Constitution and laws of the United States, at least so far as the 
St. Louis Southwestern Railway Company of Texas is concerned, the same 
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bcing a Texas corporation, and tliere being in the suit no separable contro- 
versy as to it." 

I. W. Culp & W. E. Hawkins, for plaintiff. 

Spoontz & Thompson, for Texas & Pacific Ry. Co. 

Clark & Bolinger, for St. Louis Southwestern Ry. Co. ot lexas. 

MAXEY, District Judge. It is conceded by counsel representing 
the respective parties, and the motion to remand is based upon the 
theory, that the purpose of the suit is to estabhsh a joint liability 
against the two défendants, the one being a Texas corporation, and 
the other a corporation deriving its charter, and hence its corporate 
powers, from acts of Congress. It is therefore apparent that the 
cause is not removable under either clause 2 of section 2, or clause 
3 of section 2, of the act of March 3, 1887, c. 373, 24 Stat. .552, as 
corrected by the act of August 13, 1888, c. 866, 25 Stat. 433 [U. S. 
Comp. St. 1901, p. 508]. It then becomes necessary to détermine 
the question of removability under clause 1 of the section men- 
tioned. That clause provides as follows : 

"That any suit of a civil nature, at law or In equity, arising under tlie 
Constitution or laws of tbe TJnited States, or treatios macTe, or whicli sball 
be made, under their autbority, of which the Circuit Courts of the United 
States are given original jurisdiction by the precoding section, which may 
now be pending, or wlilch may hereafter be brouglit, in any stnte court, may 
be removed by the défendant or défendants thereln to the Circuit Court of tbe 
United States for the proper district." 

Touching the right of removal under clause 1, in cases in- 
volving the proper jurisdictional amount, the foUowing proposi- 
tions may be regarded as settled law, since the Suprême Court 
has definitely determined them : (1) Where a corporation, deriving 
its powers from an act of Congress, is sued alone in a state court, 
it is entitled to hâve the cause removed to the Circuit Court on the 
ground that the suit is one arising under the laws of the United 
States. Texas & Pacific Railway Co. v. Cody, 166 U. S. 60G, 17 
Sup. Ct. 703, 41 L. Ed. 1132; Same v. Cox, 145 U. S. 593, 12 Sup. 
Ct. 905, 36 L. Ed. 829 ; Pacific Railroad Removal Cases, 115 U. S. 
1, 5 Sup. Ct. 1113, 29 h. Ed. 319. (3) Wliere there is no separable 
controversy, as between the plaintiff and the removing défendant, 
but the ground of removal is that the cause of action arises under 
the Constitution or laws of the United States, the suit can be re- 
moved only on the pétition of ail the défendants. Chicago, Rock 
Island, etc., Ry. Co. v. Martin, 178 U. S. 245, 20 Sup. Ct. 854, 44 L. 
Ed. 1055. 

Prior to the case last cited the ruling of several of the Circuit 
Courts seemed to authorize the removal of a cause under clause 1, 
§ 2, although there was not a joinder of ail the défendants in the 
pétition. See Southern Pacific R. R. Co. v, Townsend (C. C.) 62 
Fed. 161; Seattle & M. Ry. Co. v. State (C. C.) 52 Fed. 594; Hunt- 
er v. Conrad (C. C.) 85 Fed. 803 ; Lund v. Chicago, R. L, etc., Rv. 
Co. (C. C.) 78 Fed. 385; Landers v. Felton (C. C.) 73 Fed. 311. 
The ruling thus made found justification in Mitchell v. Smale, 140 
U. S. 406, 11 Sup. Ct. 819, 840, 35 L. Ed. 442 ; but Martin's Case, 
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178 U. S. 245, 20 Sup. Ct. 854, 44 L. Ed. 1055, explains and modifies 
Mitchell V. Smale, and the rule now is that ail défendants must 
join in the application. 

In the présent case both défendants hâve joined in the pétition 
to remove. But it is objected by counsel for the plaintifif that the 
fédéral question afïects only the Texas & Pacific Railway Com- 
pany, and hence, notwithstanding the two défendants hâve united 
in the pétition, the cause is not removable. The answer to the 
objection will be found in the fact that the cause of action as de- 
clared on by the plaintiff is joint, the purpose of the suit being, as 
before stated, to establish a joint liability against both défendants. 
Any suit, whatever its nature, brought against the Texas & Pacific 
Railway Company alone, would be one arising under the laws of 
the United States, and the same resuit would follow where the 
object of the suit was to establish a joint liability against that Com- 
pany and other parties défendant. In such case the fédéral ques- 
tion necessarily afifects both parties and permeates the entire suit, 
entitling it to be removed where ail the parties unité in the péti- 
tion. Upon this point it was said by Judge Taft in Landers v, 
Felton (C. C.) 73 Fed. 314: 

"The question hère arlses whether an action brought against the recel ver 
of a United States court and others who are citlzens of the same state as 
that of the plaintiff, to establish a joint liability of ail the défendants, is a 
suit arlslng under the laws and Constitution of the United States. I do not 
see how It can be otherwise. No separate liability could be asserted against 
the reeelver, as recelver, except under the laws of the United States. If no 
separate liability could be asserted against him except by vlrtue of those 
laws, certainly no joint liability wlth another can be asserted against him 
except by virtue of the same laws. Therefore the joint liability of the de- 
fendants with the recelver arlses under the laws and Constitution of the 
United States. If the plaintiff wished to sue the other défendants without 
jolning the recelver, he had his élection to do so, because the liability of joint 
tort feasors Is also several. He might, therefore, hâve maintained his action 
against the résident défendants In a state court, without any possibillty of 
removal to a fédéral court. He elected, however, to join the résident de- 
fendants with a person against whom he could establish no liability, in the 
capacity In whlch he sues him, except by virtue of the laws of the United 
States. Therefore the joint cause of action whieh he asserts against ail the 
défendants must flnd its sanction In the fédéral statutes. Hence the cause of 
action Is removable." 

See, also, Lund v. Chicago, R. L, etc., Ry. Co., supra. 

This question has been otherwise decided by the Court of Civil 
Appeals of Texas for the Fifth District in Texas & Pacific Rail- 
way Co. V. Huber (Tex. Civ. App.) 75 S. W. 547. With due défér- 
ence to the learned judges composing that court, the writer is 
compelled to dissent from the views expressed in the Huber Case 
upon the subject of removal of causes. 

For the reasons stated the motion to remand should be overruled, 
and it is so ordered. 



IN KE GEEENB. lûT 

In re GREBNB. 
(District Court, D. Connecticut December 80, 1904.) 
No. 1,342. • 

1. Bankeuptcy— Chattel Moktgages— Validity— Filing— What Law Gov- 

ERNS. 

Where a ohattel mortgage, executed by a bankrupt, was duly recorded 
In Connecticut in tlie town clerk's office of the town where tlie property 
mortgaged was located, it was valid as against the bankrupt's creditors. 
though it was not flled or recorded in New Yorlî, where both the mortgagor 
and mortgagee resided, according to the laws of that state. 

In Bankruptcy. In thîs matter one Thomas J. Conroy, as créditer, 
in his own behalf and that of Sarah R. Greene, deceased, objected to the 
payment of any moneys reaUzed from the sale of furniture of said 
bankrupt which was held under a chattel mortgage owned by Bertram 
L. Young, and thereupon the référée, John W. Banks, made a finding 
that the chattel mortgage was good as against the trustée in bankruptcy, 
which finding is as foUows : 

On November 13, 1901, the banlirupt herein made and executed a chattel 
mortgage to Bertram L. Young upon certain chattels eonsisting principally of 
liotel furniture, which was then and at the time of his adjudication as a 
bankrupt, contained in the hotel in Greenwich, In the state of Connecticut. 
The mortgage was made and executed in the city of New York, where both 
the mortgagor and mortgagee then resided. It was recorded on November 10. 
1901, in the office of the town clerk of the town of Greenwich, Conn. Th<^ 
mortgage was not recorded in the state of New York. The trustée has sold 
the property in question free and clear of the lien of the mortgage, under an 
order of the court heretofore made providing that the lien of the mortgage 
should attach to the fund arising from sueh sale. The question arising upon 
this pétition is whether or not the mortgage is valid as against the trustée 
in bankruptcy. It is conceded that New York law requires such mortgages 
to be recorded where the mortgagor résides, and, if that law is to control. 
then the mortgage is invalid as against the creditors, the mortgagor, and as 
against the trustée in bankruptcy, who succeeds to their right. If, how- 
pver, the validity of the mortgage is to be determined by the Connecticut 
law, the mortgage is valid as against the trustée in bankruptcy, since it 
was recorded in compliance with the Connecticut statute. The sole question, 
then, is whether the question as to the validity of the mortgage as against 
creditors of the mortgage shall be determined according to the law of the 
state where the mortgage was made and executed and where the parties 
thereto resided, or according to the law of the state where the property was 
situated at the time that the mortgage was made and where the question arose. 

The gênerai rule that personal property is governed by the law of the 
domicile of the owner Is subject to many exceptions, and a well-established 
one is that the transfer of such property by way of a mortgage is governed 
by the lex situs, and not by the lex domieilii, Jones on Chattel Mortgages, § 
30.5 ; G Ency. of Law and Procédure, 1061 ; 4 Bncy. of Pleading & Practice. 508. 
The rea,son for this rule is well stated in case of Chillingworth v. Eastern 
Tin Ware Company, 66 Conn. 317, 33 Atl. 1011 : "The général rule that the 
lex loci contractus shall govern is, theoretieally at least, founded upon the 
presumed intention that the parties contracted with référence to that law ; 
and when the contract is to be performed elsewhere, or is to hâve its entire 
bénéficiai opération and effect elsewhere, then the law of the latter place 
is to govern, because, in the absence of anything to the contrary, it is pre- 
sumed that the parties so intended." This was a case almost identical with 
the case at bar. A chattel mortgage was made and executed in New York 
upon Personal property located in the town of Portland, Conn. The mortgagor 
was a New York corporation, and the mortgagee a résident of that state. 



138 134 FEDBEAIi EEPORTER. 

The mortgage was recorded in rortland, where the propei-ty was located. It 
was coneeded, however, that tliemortgage was made iu c-oiiteiuplation of in- 
solveney, within the meaning of the New York statute, and under that stat- 
ute was void. The plaintiff claimed that, since the mortgage was vold under 
the law of the state \^ere it was made, it was void everywhere, and that 
neither reeording it in Portland nor any other act could give it validity. Tlie 
court held that since the mortgage affiected no property in New Yorls:, and 
was not intended to hâve bénéficiai opération or effleet upon property there 
situated, but dld afCect and was intended to alïect Conuecticut property 
ouly, and to hâve its entire bénéficiai opération and efCect as a security there, 
the law of Connecticut, and not the law of New York governed. This rule 
was reafflrmed In case of Beggs v. Bartels, 73 Conn. 132, 46 Atl. 874, 84 Ain. 
St. Rep. 152. The same rule prevails in other jurisdictions and has becii an- 
nounced in the Suprême Court of the United States. Green v. Van Bnskirk, 
7 Wall. 139, 19 L. Ed. 109 ; Hervey v. R. I. Locomotive Works, 93 U. S. 664, 
23 L. Ed. 1003. 

I hâve been unable to flnd any décision to the contrary, and noue of the 
cases cited upon the brief for ob.iecting creditors seem to me to be in point 
upon this question. In most of the cases where this question has arisen the 
mortgage was properly recorded and valid in the state where executed and 
where the parties resided, but was not executed or recorded in compliancc 
with the laws of the state where the property was located and where the 
action arose. In the présent case the situation Is the reverse, the mortgage 
being invalid in the state where the parties resided and where it was made, 
but valid iu the state where the property is located ; hence the claim is made 
that the contraet, being void where made, is void everywhere. This elaini 
was made and overruled in Chillingworth v. Eastern Tinware Company, 
supra, and its fallacy is cle£(rly shown in the opinion of the court in case of 
Altman & Taylor Machinery Co. v. Kennedy, 114 lowa, 447, 87 N. W. 435, 
S9 Am. St. Rep. 373, a case where the facts were very similar to those in the 
présent case. The court said : "The rule that the validity, interprétation and 
efCect of a contraet are to be governed by the lex loci contractus applies only to 
the rights and obligations of the parties to the contraet. The question in this 
case is not the validity of the contraet between the parties. That must be 
conceded to be good, no matter what the loeus of the property at the time 
the mortgage was executed. The recordatlon required by the statute was 
to préserve the lien as agalnst third parties, and the real question is one o£ 
prlority between lienholders, which must be determined by the law of the 
place where the property lies and where the court sits which décides the 
case." 

The ob.ieeting créditer concèdes in his brief that the laws of the state In 
which property, either real or Personal, Is situated, must control in respect 
to the liability of such property to be attached and sold uuder légal pro- 
cesses issuing from the courts of that state. It seems to me that this con- 
cèdes the whole case. Bven under the laws of New York the mortgage Is not 
absolutely void, but Is good as between the parties thereto. It is conceded 
that it is -also good as against an attachlng creditor in this state. The 
trustée in bankruptcy has no greater rights than those of the bankrupt plus 
those of an attaching creditor. It followa, theu, that the mortgage is good 
as against the trustée in bankruptcy. An order may be drawn granting the 
pétition of the mortgagee, the terms of the order to be fixed at the hearing 
on the trustee's final account, A pétition for review may be filed within ten 
days from this date. 

Dated November 28, 1904. John W. Banks, Référée. 

Wm. P. Keiley, for opposing creditors. 
Alfred Yankauer, for mortgagee. 

And thereupon certain opposing creditors brought a pétition înto tlie 
District Court for review of said finding, whereupon the court on the 
30th day of December, 1904, filed its fînding and opinion as follows, 
viz. : 
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PlyATT, District Judge. The mémorandum of the référée, prefixed 
hereto, states the facts and the question of law arising therefrom and at 
issue. It is certainly a rather startling proposition that a mortgage on 
local chattels, which is faultless in form, properly executed, and record- 
ed in full obédience to our statutes, must lose its efficacy, because the 
parties thereto, being résidents of another state, overlooked or neglect- 
ed lier statutes. The Suprême Court, speaking by Mr. Justice Davis, 
in Hervey v. R. I. Locomotive Works, 93 U. S. 664-667, 23 L. Ed. 
1003, says: "Every state has the right to regulate the transfer of 
property within its limits." That being so, it was decided that, if New 
York and Rhode Island parties saw fit to take their property to Illinois, 
they by implication consented to be bound by the régulations as to trans- 
fer there in force. If the property happens to be in the other state 
when the parties make their contract, the conclusion reached by the 
Suprême Court becomes ail the more irrésistible. To sustain the con- 
tention of the objecting creditors in the case before me would be un- 
fortunate from any point of view. It might be subversive of a bed- 
rock principle of commercial life, and, at best, it would lead to the neces- 
sity for adopting complicated and useless détails, in order that validity 
might attach to a very simple transaction. 

The order of the référée is affirmed. 



DAVIES V. WELLS. 

(Circuit Court, M. D. Pennsylvania. December 22, 1904.) 

No. 11. 

1. Eemoval of Causes — Ejectment— Issue Taken as to Value or Land— 

BUKDEN OF PBOOF. 

Wliere, on a pétition for tlie removal of an action of ejectuient, the 
value of the land is traversed, It must be established by the removlng 
party by proof. Thls, as the matter in controversy, Is a jurisdictional 
fact, which cannot be left in doubt, as it must be where pétition and 
answer contradict each other. 

2. Same — Removal by One Défendant — Parties Joined in Ejectment— Dis- 

claimee. 

Where a person found In possession of part of the property on the 
service of a summons In ejeclment was thereupon brought In as a défend- 
ant, and served as provided by the Pennsylvania statute, he becomes a 
party for ail purposes, and, if a citizen of the same state as plaintilï, the 
cause Is not removable by the original défendant unless a separable con- 
troversy is shown ; nor is the flling of a dlselaimer by such person in the 
fédéral court sufflcient to sustain the removal, the question of his pos- 
session and conséquent liabllity for costs and mesne profits remaining, 
which the fédéral court is not compétent to try. 

On Motion to Remand to State Court. 
W. D. B. Ainey, for motion. 
Charles H. Welles, opposed. 

ARCHBALD, District Judge. This is an action of ejectment 
for three lots of land in the village of Dundaff, brought in the 
common pleas of Susquehanna county by T. J. Davies against 
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Helen E. Wells, and removed by the latter into this court on the 
ground of diverse citizenship. A motion is made by the plaintiff 
to répand the case: (1) Because the amount in controversy is not 
sufficient to.give the court jurisdiction ; and (2) because, as the case 
stood when the removal was made, there were two défendants of 
record, one of whom was a citizen of Pennsylvania, and it was not 
alleged or shown that there was a separable controversy as to the 
removing party. 

i> The value of the land is declared in the pétition for removal to 
^ exceed $2,000, and, if thëre were nothing to call this in question, 
' it would sufiSciently establish the jurisdictional amount. It is 
argued that the controversy is not necessarily fixed by the value 
of the land, it being possible that only a fractional interest is in- 
volved, or that the action proceeds for the enforcement of purchase 
money or some other equity. But the plaintifif avers that he is the 
owner of the land, the title being in him, and not in the défendant; 
by which is to be understood the whole title, and not a part of it, 
which effectually disposes of any such contention. But the value 
put upon the property by the défendant is not conclusive, and, 
having been traversée by the plaintifif, who swears that it does 
not exceed $1,500, it should hâve been established by the défend- 
ant by proof. 18 Encycl. Plead. & Pract. 374; Carson v. Dunham, 
131 U. S. 421, 7 Sup. Ct. 1030, 30 L. Ed. 992 ; Wetmore v. Rvnier, 
169 U. S. 115, 18 Sup. Ct. 293, 42 L. Ed. 682. This is a jurisdic- 
tional fact, which cannot be left in doubt, as it must be where, as 
hère, we hâve nothing more than the pétition and answer, the one 
contradicting the other. I should not remand the case, however, 
on this ground without giving the défendant opportunity to supply 
the required proof, if there were not also another reason for doing 
so, which it does not seem possible to overcome. Upon proceed- 
ing to serve the writ of ejectment, the plaintifï found one Mary J. 
Edwards in possession of one of the three lots, and thereupon 
added her name as a défendant, and served her, in compliance with 
the provisions of the Pennsylvania statute. Act July 9, 1901, § 1, 
subd. 10, cl. "a" (P. L. 617). This brought her upon the record as 
a party as effectually as if originall)' made so, and the case could 
not thereafter be proceeded with in any particular without reckon- 
ing with her. As, then, she is a citizen of Pennsylvania, unless the 
controversy with her is distinct and separable from that with Mrs. 
Wells the case is not removable. The return of the sheriff is to 
be taken as prima facie évidence that Mrs. Edwards is in posses- 
sion as he states, although she dénies it; and, if that be so, aside 
from the requirements of the statute, she cannot be regarded as a 
mère formai party, with no direct interest; a judgment in favor of 
the plaintifif, if she were not brought in, not entitling him to pos- 
session of that part of the property if she saw fit to resist. 

Reliance is placed, however, on the fact that Mrs. Edwards has 
filed a disclaimer. But this does not necessarily eliminate her as 
a party, nor establish a separable or removable controversy as to 
Mrs. Wells (18 Encycl. Plead. & Pract. 217), whatever might be 
the case if Mrs. Edwards were shown to be a mère tenant (Mitchell 



IH BE HINTZE. 141 

V. Smale, 140 U. S. 406, 11 Sup. Ct. 819, 35 L. Ed. 442). To produce 
any such resuit, it should at least hâve been filed in the common 
pleas while the case was there (although I am not prepared to 
say that even then, of itself, it would hâve done so), the right to a 
removal being determined by the state of the record at the time 
the removal is asked for. 18 Encycl. Plead. & Pract. 229. The only 
effect of it hère and now is to narrow the issue, as to the disclaim- 
ant, to the question of possession and conséquent liability for costs 
and mesne profits (Bratton v. Mitchell, 5 Watts, 70; Ziegler v. 
Fisher, 3 Pa. 365), which, having regard to the citizenship of the 
parties, this court is not compétent to try. 
The motion is allowed, and the case remanded. 



In re HINTZB. 

(District Court, D. Miissacbusetts. January 7, 1905.) 

No. 9,257. 

1. Bankbuptct— Adjudication— Res Jtjdicata— Application to Vacate. 

An adjudication in bankruptcy Is res judlcata of the question of the 
bankrupt's résidence as agalnst a créditer who has acquiesced in the ad- 
judication and has proved his claim prier to filing a pétition to vacate such 
adjudication because of the banlcrupt's alleged nonresidence. 

In Bankruptcy. 

Coakley & Coakley, for bankrupt 
J. B. Warner, for créditer. 

LOWELL, District Judge. Adjudication upon a voluntary pétition 
in due form. Thereafter a creditor who had proved his debt moved to 
bave the adjudication set aside upon the ground that the bankrupt had 
ncither résidence, domicile, nor usual place of business within the dis- 
trict, and so that the court had no jurisdiction in the case. 

That a creditor, after adjudication upon a voluntary pétition, may in 
some cases move to hâve the adjudication vacated because of the bank- 
rupt's nonresidence, was decided by this court in In re Scott, 111 Fed. 
144. But in that case the court expressly noted that the creditor had 
moved to vacate the adjudication as speedily as possible, and so had 
waived none of his rights. Hère the creditor, by proving his claim, 
has assented to the adjudication, and has taken advantage thereof. 
The motion which he now urges is répugnant to his own action in the 
case. He contends that the bankrupt's résidence so afïects the juris- 
diction of the court that nonresidence may be set up at any time by any 
person. But this is not so. Let us suppose that the court now tries 
the question of résidence de novo, décides that the bankrupt resided 
within the district, and accordingly refuses to vacate the adjudication. 
The creditor cannot thereafter attack the adjudication on the ground of 
nonresidence, however jurisdictional a matter résidence may be. As 
to him, the bankrupt's résidence has become res judicata. So the ad- 
judication in bankruptcy, hère rendered upon a pétition alleging resi- 
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dence, has made that résidence res judicata for the purpose of this 
proceeding, and, as the proceeding was in rem, has determined the 
bankrupt's résidence as against ail the world. The injustice of binding 
a créditer, who has had no notice of the proceeding, requires the court 
to reopen the question at the instance of such a creditor, who has not, 
expressly or by implication, assented to the adjudication. In re Scott, 
ubi supra. Where, however, the creditor, by proving his claim, has 
acquiesced in the adjudication, it is unjust to permit him to dispute that 
which the court has adjudged with his implied approval. As soon 
might the Circuit Court permit a défendant to deny the plaintiff's citi- 
zenship in a suit depending thereon, after judgment rendered upon a 
déclaration containing ail suitable allégations. 

The creditor's motion to vacate is dismissed, with costs. 



In re ADAMS. 

(District Court, D. Connecticut January 12, 1905.) 

No. 1,389. 

1. BANKEtrPTOT OF TENANT— LeASES—RiGHTS OF TRUSTEE. 

Where, prlor to the bankruptcy of a tenant, the landlord took no steps 
to regain possession of the premlses for rent In arrear, on the appolnt- 
ment of the tenant's trustée, the latter was entitled to possession under 
the tenant's lease, as against lessees of the landlord subséquent to tho 
adjudication. 

2. Same— Termination of Lease— Election. 

The openlng of a hole through the brick partition of certain leased 
premlses, prier to the tenant's adjudication as a bankrupt, for no other 
purpose than to reach the only heat supply for water pipes connected 
with apartments oecupled by other tenants, was Insufflcient to establish 
the landlord's élection to terminate the bankrupt's lease for nonpayment 
of rent. 

3. Same— Injunction— REFEREE— PowEES. 

Where a trustée was entitled to possession of premlses leased by the 
bankrupt as against lessees of the landlord subséquent to the bankruptcy 
adjudication, the référée had power to enjoln such subséquent lessees 
from Interferlng with the possession of the trustée or his asslgns. 

In Bankruptcy. On review of referee's order. 

Slade, Slade & Slade, for petitioners. 
C. S. Hamilton, for trustée. 

PLATT, District Judge. In this case the rent for the month of 
November, 1904, amounting to $85, was due on the Ist, and should 
hâve been paid on or before the Ôth. Several demands were made by 
Mr. Hiller, the lessor, during those days, but the rent was not paid. 
Mr. Hiller, after the 5th, could hâve resorted to an action of summary 
process, and, so far as appears, would hâve succeeded in regaining pos- 
session of the premises. He did not take that course. On the con- 
trary, he continued to demand the rent, and in this condition of affairs 
the lessee, finding himself financiaîly embarrassed, filed a voluntary péti- 
tion in bankruptcy, upon which an adjudication was had on November 
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22d. In due course a trustée vvas appointed, and the application, upon 
which it is claimed that the référée acted erroneously, demands tiaat 
the trustée shall turn over the leased premises to Goldbaum and Rappa- 
port, who, under a tentative agreement, were given leases subséquent to 
adjudication. The référée has denied the application, and has enjoined 
Goldbaum and Rappaport from interfering with the trustée, or hîs as- 
signs, in the possession. 

After due délibération, I shall state my conclusions with reasonable 
brevity. The trustée takes the premises by opération of law, and the 
bankrupt has in no sensé violated the provisions of the leases by his 
proceedings. Finding himself unable to pay his debts, he came to the 
court, as the Congress had given him the right to do. He ofïered up 
ail his property which was not by law exempt, and asked for a discharge 
from his obligations. He assigned nothing, transferred nothing, con- 
veyed nothing. Upon his showing, the court took the usual action. 
That action was a judgment, which, by its own force, instantly passed 
the title to the bankrupt's property to the trustée to be appointed. 
The interest of the bankrupt in the leasehold premises was intact, and 
to the trustée the right ôf possession passed. Their future disposition 
will be governed by the best judgment of the trustée, who will act, as 
ail trustées should act, under the advice and guidance of the référée. 
Up to the time of the adjudication, the facts do not disclose that the 
lessor showed the lessee, by any décisive and unequivocal act, that he 
had elected to terminate the lease. Knocking a hole through the brick 
partition for no other purpose than to reach the only beat supply for the 
water pipes connected with the other tenants is not such an act. The 
tentative dealings with Goldbaum and Rappaport occurred after ad- 
judication, and for that reason alone are shorn of ail efficacy. In this 
view of the case, it seems unnecessary to apply any équitable powers to 
avoid forfeitures. Such powers will be put in opération, however, if in 
future cases a situation shall arise which invokes their use. 

The petitioners are aggrieved by varions actions of the référée. I 
cannot fînd that anything was donc in the matter which warrants the 
complaint. The petitioners had their day in court, and were afforded 
every opportunity to présent their facts and to apply their view of the 
law to the facts. The case turns upon facts which are conceded to be 
indisputable. In his injunctive order, I do not think that the référée 
exceeded the power which the act confers upon him. It would be a 
sad State of things, if in such emergencies the référée should be com- 
pelled to discover the judge in time to save the situation. The matter 
in hand was peculiarly within the-knowledge of the référée, and the 
court will, in advance, thank ail like ofiîcers who shall relieve it from an 
unnecessary burden. 

In ail respects the action of the référée is afïirmed. 



144 134 FEDERAL REPORTER. 

SINK et al. v. THE SIKES CO. 

(Circuit Court, E. D. Pennsylvanla. January 14, 1905.) 

No. 30. 

1. Master and Servant— Injuries to Servant— Defective Machinebt— As- 

BTJMED RlSK. 

Where an immature servant was not aware of the unusual danger re- 
sultiug to him from the defective condition of a saw at vrhlch he vcas 
directed to vi'ork, he did not assume the risk thereof. 

2. Same— Question for Jury. 

In an action for injuries to an immature servant caused by defective 
machinery, évidence Jielé to requlre submission of the question of de- 
fendant's négligence to the jury. 

Granting a New Trial. 

Thomas James Meagher, for plaintiffs. 
John O. Bowman, for défendant. 

HOLLAND, District Judge. In this case there was évidence tend- 
ing to show that the circular saw upon which the plaintiff was assigned 
to work was out of repair, as a resuit of which it was rendered con- 
siderably more dangerous to operate than machinery of this class 
usually is when kept in proper working condition. There is nothing 
to show that this boy was aware of the unusual danger resulting from 
this construction of the saw, and of course was not required to take 
other risks than those incident to the opération of machinery of that 
kind when in good repair. Other employés, of mature âge and ex- 
périence, had shortly prior worked upon this saw, and discovered this 
defective condition and reported it to the foreman. 

It appears that the frame upon which it was mounted had been 
jarred loose from the floor, and instead of bolting it down it was tied 
with a rope. As a resuit of this and other reasons unexplained the 
saw wabbîed laterally at times, and it was as a resuit of one of thèse 
jerks or latéral wabbles that the plaintifï received the in jury. When 
this defective condition was reported to the foreman he simply said 
the saw was "ail right," and directed the employé to proceed with his 
work. This could not be a structural defect with which the em- 
ployer was not acquainted and for which he was not responsible. As 
a matter of fact it was a defect resulting from the lack of repair, and 
it was reported to him, and instead of repairing it the évidence shows 
he simply asserted that there was nothing wrong with the machine; 
and subséquent to the fact of this having been called to his attention 
the plaintifï, inexperienced in that sort of work, was placed at work 
on this machine in the defective condition, and as a resuit the injury 
occurred. 

We are of the opinion that the court was clearly wrong in entering 
a nonsuit, in view of the évidence as it stood at the time the motion 

Tf 1. Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314. 
See Master and Servant, vol. 34, Cent. Dig. § 603. 
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was made. The rule that an employer is only required to furnish tlie 
best-known machinery of the class in q^uestion was inapplicable to the 
facts upon which the nonsuit was entered. 
Motion for a new trial sustained. 



In re FLÎNN. 

(District Court, D. Massachusetts. January 7, 1905.) 

No. 1,542. 

1. Bankedptct—Compositioks— Taxes. 

Though Bankr. Act July 1, 1898, § 12b, c. 541, 30 Stat. 549 [U. S. Ctomp. 
St. 1901, p. 3427], requirlng the bankrupt, on making a composition, to 
deposit the money necessary to pay ail clebts which bave priority and 
the costs o( the proceedings, makes no mention of taxes, the deposit must 
nevertheless provide for the payment of taxes, which by section 64 are 
made a preferred claim against the bankrupt's assets. 

2. Same. 

Where a city tax was assessed against a bankrupt's property on May 
1, 1899, prlor to his being adjudged a bankrupt on August 8th, such taxes 
became "legally due and owing" on the day they were assessed, within 
Bankr. Act July 1, 1898, § 64, c. 541, 30 Stat. 563 [U. S. Comp. St. 1901, 
p. 3448], making such taxes a preferred claim against the bankrupt's 
estate, though the taxes were net payable until after the adjudication. 

In Bankruptcy. 

Parsons & Bowen, for city of Lynn. 

Hurlburt, Jones & Cabot, for assignée of bankrupt. 

LOWELL, J. Adjudication August 8, 1899. Trustée appointed 
September 9, 1899. Composition confirmed June 13, 1900. The de- 
posit made provision for the payment of the tax on personalty assessed 
by the city of Lynn May 1, 1899. The bankrupt now asks for the re- 
turn of that part of the deposit, contending that the tax is not due f rom 
his estate. 

Section 64 of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3448], provides that the court shall order the 
trustée to pay ail taxes legally due and owing. Section 12b, c. 541, 
30 Stat. 549 [U. S. Comp. St. 1901, p. 3427], makes no mention of 
taxes, but, by analogy, the deposit must provide for their payment. 
The bankrupt cannot be permitted, by a composition, to distribute his 
property among his other creditors, leaving himself without means to 
pay taxes. Under the statutes of Massachusetts, I think that the tax 
hère in question became "legally due a,nd owing" May 1, 1899, thougli 
not payable until after the adjudication. Moreover, for aught that ap- 
pears, the property hère taxed came into^he hands of the trustée, and, 
after being held by him for some nine months, made part of the deposit 
which the bankrupt now seeks to recover. In effect, the bankrupt is 
asking the court to protect property from taxation, leaving to the mu- 
nicipality only the personal liability of a man who, ex hypothesi, has 
been deprived of ail means of présent payment. This resuit is opposed 
134 F.— 10 
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to the plain intent of the act. It follows that the bankrupt's pétition 
for thè return of his deposit must be denied, and the tax assessed by 
the city of Lynn must be paid therefrom. 
Order accordingly. 



REES et al. v. UNITED STATES (WIESE, Intervener). 

(District Court, N. D. California. March 30, 1904.) 

No. 1,620. 

1. SiiippiNG— Salvage— Peoperty of United States— Vessels—Ownebship. 

Tliat two vessels were owned by tlie United States is not sufficient to 

deprjve the master and crew of one of them of their riglit to salvage 

compensation for services rendered In saving Personal property belong- 

ing to the United States from the wreck of the other. 

F. R. Wall, for libelants and intervener. 
Edward J. Banning, for the United States. 

DE HAVEN, District Judge. Personal property of the United 
States on board of a vessel for transportation from one port to another 
is liable to a lien for salvage services rendered in saving it. The Davis, 
10 Wall. 15, 19 L. Ed. 875. It also seems to be the rule that the master 
and crew of one vessel may recover salvage for services rendered the 
master of another vessel belonging to the same owner. Lewis v. A 
Lot of Whalebone (D. C.) 51 Fed. 916 ; The Colima, 5 Sawy. 181, Fed. 
Cas. No. 2,996. It would seem to follow, therefore, that the fact that 
the Justin and the Yosemite were both owned by the United States is 
not sufficient to deprive the libelants, who were members of the crew of 
the Justin, of their right to salvage compensation for services rendered 
by them in saving from the wreck of the Yosemite the personal property 
of the United States mentioned in the libel. I do not think the service 
in fact rendered by the libelants was of a very high order of merit. 
Indeed, there was very little, if any, personal danger connected with 
its performance ; and an award of $500, to be divided among the libel- 
ants and intervener pro rata, according to the monthly wages received 
by each, will be artiple compensation, for the service rendered. 

Let such decree be entered. 



THE ELLERIO. 

(District Coiirt, B. D. New York. December 30, 1904.) 

1. SiiippiNG— Injubt to SteveDoees— Absence of Hatch Suppost— Respon- 

SIBIIJTY OF SHIP. 

Where thei ship had been turned over to the stevedores, who had for 
some days been engaged in receiving and storing cargo, and had the 
hatches and their covers at their disposai, the ship could not be held 
responsible for an injury to a stevedore, eaused by the want of a fore- 
and-after to support the hatch covers, in the absence of évidence that 
the ship, whicà had fulflUed its prlmary duty of originally supplying 
the fore-and af ters, instead of the stevedores, had misplaced the fore-and- 
after. 
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2. Same— Négligence of Stevedobes. 

Fault in the action of the stevedores or contractlng stevedore in em- 
ploying but one fore-and-after to support the àateh, in conséquence of 
wliicb a stevedore was injured, is no ground for action against the sbip. 

3. Same— Directions or Mate. 

Where it was obvions from the number, dimensions, and notches of 
a hatch cover that it did not belong on the part of the hatch over whlch 
the stevedores placed it, and, had they tried, they could hâve discovered 
that it belonged to another part of the hatch, one of their number could 
not hold the ship responsible for injuries caused by the failure of the 
cover to iît the hatch, although the ship's mate told the stevedore's fore- 
man that the covers would fit. 

4. Same— Négligence of Stevedobes. 

Where sonie hatch covers had been repaired by fresh wood, so that 
the number indicating their proper places was obllterated, it was the 
duty of stevedores engaged in covering the hatches to ascertain, by try- 
ing the différent covers, where they belonged. 

5. Same— LiABiLiTY of Ship. 

The laying by stevedores of a hatch cover marljed "XII" or "X" as 
the second cover, with a margin of but one-fourth of an inch support at 
one end, and no fore-and-after to support it, whereas there were covers 
at hand which would hâve added nearly a half inch to the support, 
was a recliless use of appliances, the conséquences of which, resulting 
In injury to a stevedore, were not ehargeable to the ship. 

Convers & Kirlin (John M. Woolsey, of counsel), for claimant. 
Walter 1,. Pâte (William S. Maddox, of counsel), for libelant. 

THOMAS, District Judge. The libelant was a stevedore employed 
by persons wlio had engaged to load the ship. The cargo was lowered 
through the upper hatch, and allowed to rest on the fore section of the 
between-decks hatch, and thence shifted into its proper position. The 
fore part of the hatch was covered by five hatch covers, placed athwart- 
ships. There was under them but one fore-and-after, placed at about 
one-third of the distance from the port side of the hatch. Another 
fore-and-after towards the starboard side of the hatch was required, 
but it was not in place. The athwartship iron beam was in place near 
the middle of the hatch, but there were no fore-and-afters in the after- 
part of the hatch, although several hatch covers were laid longitudi- 
nally across the after-part of the hatch, one end resting on the aft coam- 
ing and the other on the athwartship beam. It appears that several 
of the longshoremen were engaged in trying to find the remaining 
fore-and-afters, but after diligent search could not do so, and reported 
the fact to Downey, their foreman, who was on the upper deck. He, as 
claimed, called the attention of the third mate to it, who said that the 
fore-and-afters were down there. Thereupon the foreman told the 
men to look again, but upon their reporting that they could not find 
them Downey again spoke to the mate, who, as Downey affirms, stated 
that, "The hatches will fit anyway." Thereupon the men were or- 
dered to put on the hatch covers, and they did in the manner stated. 
It appears that some nine hatch covers were put on — five athwartships 
in the manner stated and four lengthwise over the aftersection of the 
hatch — but that only a few of them had any numbers, and thèse were 
not consécutive numbers. Several of the hatch covers showed that 
they had been repaired recently, and bore no numbers whatever. The 
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morning after the accident ail four of the fore-and-afters were found 
in the between-decks, and one of them was new. On July 24th the 
proctor for the Hbelant visited the ship and made some measurements. 
He found seven hatch covers out of the ten required to cover the 
hatches. Of thèse three had numbers. The distance across the fore 
section of the hatch was 13 feet 11^ inches, and across the after-part 
of the after-section of the hatch 13 feet 10% inches. Of this distance 
1J4 inches on each side constituted the supports for the hatch covers. 
The second hatch cover from the forward part of the hatch bore the 
marks "LXII," meaning "Larboard XII." It was 13 feet 10J4 inches. 
The claimant contends tliat it read "LX." None of the other hatch 
covers was as much as half an inch longer than this one. If this cover 
were set back snugly in place on the port side of the hatch, it would 
be supported on the starboard side to the extent of only Y^ of an 
inch. If it had been placed in the after-section of the hatch, it would 
Iiavè fitted and filled the entire space lacking ^4 of an inch. Aftcr the 
work had been in progress for about an hour, during which time boxed 
sewing machines had been laden, a sling was lowered into the forward 
part of the hatch, and ail of it was stowed away except one box, which 
the stevedores were handling, when another sling came dowai on the 
hatch, whereupon the starboard side of the second hatch cover slipped 
oiï, allowing the libelant to fall on the starboard side of the fore-and- 
after that was in place. At the time of the accident he was standing 
on the port side of the fore-and-after. The question is, what breach 
of duty was there on the part of the vessel ? It is first to be observed 
that the hatch covers were not consecutively numberCd, that some of 
them were without numbers, that there was no spécifie place for hatch 
cover "LXII," although the évidence of the ship is to the effect that 
this hatch was numbered "X." But, assuming that it was a promis- 
cuous lot, was it the duty of the persons undertaking to use them to see 
that they were put on in places where they would fit? For instance, 
it was not proper to put the hatch cover numbered "XII" or "X," and 
in length 13 feet 10j4 inches, across a space 13 feet 11J4 inches, so 
that it would receive a support of but % of an inch on one side, and 
to receive on such hatch cover the slings of cargo in addition to the 
weight of the men working there. The ship had been turned over to 
the contracting stevedores, and for several days they had been engaged 
upon her. Before beginning the work on the between-decks, the 
stevedores had been receiving and stowing cargo in the hold. Hence 
the hatch and its covers had been at their disposition, as had been the 
other cargo portions of the vessel. When the stevedores wished to 
stow cargo in the between-decks, it was necessary to replace the 
hatch covers over the hold. Three fore-and-afters were missing. 
Search did not discover them. They were présent the next day. One 
of them was new. There is no évidence that the ship was responsible 
for the undiscovered fore-and-afters. They and the hatches had been 
in the presumptive possession of the stevedores for the purpose of 
loading, and the inference that the stevedores misplaced them is 
stronger than that the ship's fault caused their disappearance. There- 
fore no recovery by the libelant can be based upon the absence of the 
fore-and-afters. That they were on the ship is certain. So the 
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primary duty oi supplying them had been fulfilled. Some one had 
misplaced them. There is no presumption that the ship did it. The 
men laid five hatch covers across the open hatch. They used but one 
fore-and-after. The plank worked out and fell, as, of course, it must 
fall. If there was fault in empioying but one fore-and-after, it was 
the fault of the contracting stevedore or the stevedores, or both. The 
foreman told the men to do it. They did it. If there was danger 
and négligence in view thereof, the ship should not respond for the 
fault of the stevedore. But to this. the libelant answers that the 
hatch cover would not hâve fallen if it had fitted, and the third mate 
told the foreman that the covers would fit. Assuming that the mate 
did so State, he did not state that any cover would fit in any place 
throughout the entire hatch where it might happen to be laid down. 
He did not authorize covers to be laid by chance. No stevedore could 
justly infer that. Each stevedore knew that there is an order in which 
the covers of a hatch must be laid. When the men laid the hatch 
cover marked "LXII" or "LX" as the second cover from the fore part 
of the hatch, they knew it did not belong there, (1) because it was 
marked for some other place, (S) because it was notched to fit intc 
stanchions aft, (3) because they could see that it lapped but one-fourth 
of an inch on its support. Had they tried it in the after-part of the 
hatch, according to the évidence, they would hâve found that it 
fitted the space, less one-fourth of an inch, and was adjustable to the 
stanchions. It is true but ten hatch covers were required, and that a 
cover marked "LXII" could not be placed as the twelfth cover. But it 
was just as certain that it was not the second cover, while a trial of 
it aft would hâve resulted in suitably placing it, and a trial of some 
of the other hatches at the second place would hâve given a full sup- 
port on the port side, and a three-fourths of an inch support on the 
starboard side. But it is urged that the ship did not number the 
hatches consecutively, and some not at ail ; hence their order could not 
be determined by the number. The évidence shows that the absence 
of nimibers in some cases came from repairing the hatches, so that the 
numbers were eut out. But the men knew this. It was their duty 
to look for the numbers. Had they done so, they would hâve found 
that in some cases they were absent, and the fresh wood in the places 
of repair gave the reason. There was ail the more reason for ascer- 
taining where each cover belonged. As there were no numbers to 
direct, trial of the pièces alone could détermine. But the laying of a 
cover marked "XII" or "X" as the second cover, with a margin of 
one-fourth of an inch support at one end, and no fore-and-after at ail 
on that side, while there were covers that would hâve added nearly a 
half inch to the support, was a reckless use of appliances that is not 
chargeable to the ship. If the stevedore ordered it, he is the person to 
be accused. 
The libel should be dismissed. 
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GEBBTE & CO. v. REVIBW OF REVIBWS CO. 

(Circuit Court, E. D. Pennsylvania. January 12, 1905.) 

No. 23. 

1. FEDERAL Courts— Removed Causes— Jubisdiction— Motion to Dismtss. 

Ttie filing of a pétition by a défendant in a state court to remove the 
cause to tiie proper Circuit Court of tlie United States does not prevent 
defends^nt, after the case is renioved, from moving in the fédéral court 
to dismIss it for want of jurisdiction of defendant's person, he having 
appeared specially In the fédéral court for that purpose. 

2. SAME— RESIDENCE. 

Where both plaintiff and défendant. In a suit in a state court, were 
foreign corporations, but were doing business within the state, and 
were amenable to its laws, but neither were résidents of the judicial 
district of the fédéral court to which défendant sought to remove the 
cause, for the purpose of avolding its llability to plaintiff in the state 
court, the fédéral court would not assume jurisdiction wlthout the consent 
of both parties. 

Overruling a Motion to Dismiss and Remanding Suit to the State 
Court. 

John Creth Marsh and V. G. Robinson, for complainant. 
Frédéric R. Kellog and Julius C. Levi, for respondent. 

HOLLAND, District Judge. This is a bill in equity, filed by the 
plaintiff on September 34, 1904, in the court of common pleas of Phila- 
delphia, No. 4, a state court of Pennsylvania, against the défendant 
Company. Service was had upon one Bedford for the défendant at 
Philadelphia on October t, 1904. A bond and pétition for removal 
were filed in the said court, and an order thereupon made removing 
this cause, and the record was filed in this court on November 4, 1904. 
The pétition for removal to the Circuit Court of the Eastern District 
of Pennsylvania sets forth that the controversy is one involving more 
than $2,000, exclusive of interest and costs; and that Gebbie & Ce, 
plaintiff, is a corporation organized under the laws of the state of New 
Jersey, and a citizen of said state ; and that the défendant, the Review 
of Reviews Company, was at the time of the commencement of this 
suit, and still is, a corporation organized under the laws of the state 
of West Virginia, and a citizen of the said state, and no other state ; 
and, further, that the time to answer or appear herein bas not expired, 
and no answer or appearance bas been filed ; and generally prays that 
"this suit may be removed into the Circuit Court of the United States 
to be held in the Eastern. District of Pennsylvania, pursuant to the stat- 
utes of the United States in such case made and provided, and that no 
further proceedings may be had herein in this court." Counsel for 
the défendant appeared specially for the petitioner for the purpose of 
the removal of the cause, and not othefwise, and subsequently, upon the 
cause being removed to this court, appeared specially for the purpose 
of moving to dismiss the cause, first, for want of jurisdiction of the 
person of the défendant, and, second, for the reason that no légal serv- 
ice was had upon the défendant in the state court. This motion was 
filed November 4, 1904, and following this the plaintiff, on November 
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16, 1904, filed a pétition, and a ruie was granted to show cause why 
the case should not be remanded to the state court. Both motions 
were argued together. 

Tlie bill filed in the state court sets forth that Gebbie & Co., the 
plaintiff, is a corporation of the state of New Jersey, and was duly 
registered under the laws of the state of Pennsylvania on the 6th day 
of August, 1904, and bas been carrying on its said business of manufac- 
turing and publishing books in the city of Philadelphia, since it has 
been so registered, in its place of business at 714 Spruce street, in the 
said city ; and that the Review of Reviews Company, défendant, is a 
corporation organized and existing under the laws of the state of West 
Virginia, doing business in Philadelphia and vicinity and throughout 
the United States, having an agent and an officer for the transaction of 
business in Philadelphia and vicinity at 701 Lippincott Building, Phila- 
delphia, and is engaged in selling books, and in the publication of a 
certain monthly magazine known as The Review of Reviews. The 
question of légal service upon the défendant is raised by an affidavit 
filed in this court, in which it is stated that Bedford, upon whom serv- 
ice was made, was not an officer or director of the défendant company, 
but was employed at a salary, having no gênerai agency whatever, 
although he was called "manager." It is further stated the corpora- 
tion was not registered as required by the Pennsylvania statute, and 
that the only business conducted in Pennsylvania was that under the 
management of Bedford, who hired canvassers and salesmen to can- 
vass the citizens of Philadelphia and vicinity to find purchasers for 
books which were sold by the défendant company, and to instruct thèse 
canvassers with regard to their duties. The company kept a small 
stock of goods in Philadelphia in the possession of Bedford, and he 
delivered from this stock to fill the orders of canvassers, and then 
would order from the New York house to replace the goods sold. The 
company kept only such accounts in Philadelphia as might be due from 
book purchasers. The record filed in this court does not show upon 
whom service was had in the state court (this only appears from the 
affidavit filed), nor the form of the return made thereto. As neither 
the plaintifif nor défendant has furnished this record, it is presumed 
that it is in accordance with the practice in the state courts. 

For the purposes of this case, and upon the admissions of the de- 
fendant itself in its affidavit, it is évident it was doing business in this 
state, in the city of Philadelphia, to an extent to subject it to a suit 
in the state courts under the ruiing in Hagerman v. Empire Slate Com- 
pany, 97 Pa. 534. Both of the parties to this suit are corporations. 
One is a citizen of New Jersey, the other a citizen of West Virginia, 
and neither a citizen and résident of this judicial district. While the 
diverse citizenship of the plaintiff and défendant exists, which gives 
the fédéral courts jurisdiction of the case, yet the court in this district 
cannot take jurisdiction without the consent of both plaintiff and défend- 
ant, and neither has waived its right to object to the jurisdiction of the 
Circuit Court of this district. While it is true the défendant presented 
its pétition for the purpose of removing the case hère, it only entered 
its appearance speciallv for that purpose; and it has been decided in 
Wabash Western Railway v. Brow, 164 U. S. 371, 17 Sup. Ct 126, 
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41 L. Ed. 431, that the filing by the défendant in an action in a state 
court of a pétition for its removal to the proper Circuit Court of the 
United States does not prevent the défendant, after the case is re- 
moved, from moving in the fédéral court to dismiss it for want of 
jurisdiction of the person of the défendant in the state court or iu the 
fédéral court ; and in Foulk v. Gray (C. C.) 120 Fed. 156, it is held 
that a suit brought in a court of a state of which neither party is a 
résident is not removable into a fédéral court on the ground of di- 
versity of citizenship under the judiciary act of March 3, 1887, c. 
373, 24 Stat. 552, and Act Aug. 13, 1888, c. 866, 35 Stat. 433 [U. S. 
Comp. St. 1901, pp. 508, 509], unless both plaintiff and défendant 
waive objection to the jurisdiction of such court. Notwithstanding 
the fact that both the plaintiflf and défendant are foreign corporations, 
they are in this state doing business, and amenable to the laws thereof 
in the transaction of their business. 

It is very évident that the object of the défendant in presenting its 
pétition for removal to this court, and then moving to dismiss for 
want of jurisdiction, was to avoid its liability to the plaintiff in the 
state court, and by this means an efifort is made to use the right of a re- 
moval for the purpose of avoiding its liability within the jurisdiction 
of the state courts. The right of removal from the state to the féd- 
éral courts under the acts of 1887 and 1888 was not intended to enable 
foreign corporations doing business in a state, and amenable to the 
laws thereof, to use the latter in this way to defeat the state juris- 
diction. 

The motion to dismiss îs overruled, and the case is remanded to the 
court of common pleas No. 4, Philadelphia county, state of Pennsyl- 
vania. 



ANGLO-AMERICAN LAND MORTGAGE & AGENCT 00., Limited, v. 
CHESHIRE PROVIDENT INSTITUTION. 

(Circuit Court, D. New Hampshlre. December 29, 1904.) 

1. JUDQMENT AGAINST BAKK— BfïECT OF LIQUIDATION PeOCEEDINGS TTNDER 

State Stattjte as to Stating Execution. 

Where, pendlng an action in a fédéral court against a New Hampshire 
bank, an assignée was appointed by the state court under Pub. St. N. H. 
1891, c. 162, in whom the assets of the défendant bank were vested, and 
thereafter judgment was rendered against it by the fédéral court, in view 
of the uncertainty as to the rlghts of the parties under such statute, and 
especially of the fact that défendant has a clear remedy at common law 
against any wrongful enforcement of the judgment, the fédéral court will 
not interpose summarily by denylng an exécution to plaintiff which might 
be prejudicial to his rights. 

On Motion to Revoke Order Staying Execution. 

Omar Powell and H. G. Sargent, for plaintiff. 

J. M. Mitchell, O. E. Gain, and J. S. H. Frink, for défendant. 

PUTNAM, Circuit Judge. This is the sequel of a suit at com- 
mon law, the more important points of which are stated in the 
opinion of this court in the same suit of July 27, 1903 (124 Fed. 464), 
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and in that of the Circuit Court ol Appeals passed down on August 
11, 1904 (132 Fed. 968), affirming the judgment for the plaintifif 
rendered in accordance with the opinion first named. The défend- 
ant is what is ordinarily known as a savings bank. The plaintiff 
sued as a créditer, and net as a depositor. The only défense at the 
trial was that, after this suit was brought, an assignée had been 
appointed in accordance with section 15, c. 162, Pub. St. N. H. 1891, 
found at page 461. In connection with section 1, which clearly 
extends its provisions to savings banks, chapter 162 provides that, 
whenever the bank commissioners judge it "to be necessary for tho 
public safety," they may apply to the Suprême Court, or a justice 
thereof, to appoint an assignée of the property and effects of a bank : 
and thereupon the assignée shall be appointed, and the orders and 
rules by which he shall be governed shall be prescribed. The stat- 
ute further provides that the assignée shall take possession of al! 
the estate of the institution, and recover the same wherever found , 
aiso that the court may restrain ail proceedings at law brought by 
any créditer against the institution, and may order notice requiring 
ail creditors to prove their claims ; and it further provides how the 
property of the institution shall be distributed — First, to the ex- 
penses ; second, to payment of bills (that is, circulating bills) ; third. 
to payment in equal proportion of ail debts ; and, fourth, to a divi 
sion of the balance among the stockholders. Many of thèse ex- 
pressions are inapt for savings banks, especially so except as 
depositors stand qua stockholders, as undoubtedly they do for the 
purposes of the statute. 

Whether the assignée provided for by the statute is an officer 
of the court, or holds an officiai position, and whether his posses- 
sion of the assets is to be regarded as possession by the court, has 
not been precisely determined, and need not be considered for the 
présent purposes, because, whichever way the questions may be 
answered, it is certain that no judgment which we might render, 
and no exécution which we might authorize, can be enforced against 
the assets in the possession of the assignée, at least until either he. 
or the court or justice appointing him, shall hâve actually refused 
to permit a plaintiff who has obtained a judgment from us to share 
equitably with other creditors, if the plaintiff has no attachment, 
or to receive the benefit of the lien given him by attachment if he 
has one, and the same is still in force. In either such contingency 
the présent plaintiff in this court would probably find some remedy 
within our power to give him, or else by writ of error from the 
Suprême Court of the United States to the state court or by appeal : 
but until such a practical condition of affairs arises there is no 
occasion to consider thé précise nature of the assignee's office or 
of his title or possession. 

When we entered judgment for the plaintiff, we expressly re- 
served ail questions as to an exécution in the following phrase- 
ology : 

"It" (meanlng this court) "also finds that such proceedings o( the Suprême 
Court are immaterial, unless on the question of the plaintlff's rlght to an 
exécution, which question Is reserved." 
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The order for judgment also provided "tliat no exécution issue 
therefor until further order." Thus we held in our own hands, for 
the time being, the matter of the issue of an exécution, expressing 
no views whatever in référence thereto. Properly speaking, the 
question now before us arises out of this réservation, although it 
cornes in the shape of .a motion by the plaintifï that we shall order 
judgment in accordance with the mandate of the Circuit Court of 
Appeals, that the stay of exécution, of whicli we hâve already 
spoken, be revoked, and that "plaintifï hâve exécution in accord- 
ance with the law and practice." To this motion we hâve no for- 
mal answer, no statement of the précise condition of facts in this 
particular case, no proofs, and no proposition on either one side or 
the other except gênerai citations having some bearing with référ- 
ence to the construction to be given to the very crude and indefi- 
nite provisions of Pub. St. 1891, c. 162. It appears by the offlcer's 
return on the writ of attachment that certain assets of the défend- 
ant corporation were attached, and there is also an indirect sug- 
gestion that that attachment was dissolved by a bond given to pay 
any judgment recovered by the plaintifï. Yet, whether there are 
assets on which the plaintiff now claims a lien by virtue of its 
attachment; whether, if an exécution issue, it should be qualified 
so as to reach only those assets in accordance with the practice 
v/hich the fédéral courts hâve found themselves capable of, but as 
to which some of the state courts hâve not been able to mold their 
processes as to the fédéral courts; whether the attachment has 
been dissolved, and a bond given, so that the plaintifï needs no 
exécution ; whether the défendant would be damnified, or even 
embarrassed, by the issue of an exécution — are questions which the 
record does not assist us in answering. Further, chapter 162 of the 
Public Statutes makes no express provision avoiding attachment 
liens, and there are no judicial décisions holding that dissolution 
of such liens are the inévitable conséquence of the scheme provided 
by statute. Moreover, the proceedings which resulted in the ap- 
pointment of an assignée contained notlnng specifically pointing 
out their nature and purpose; and, inasmuch as such proceedings 
may be inaugûrated wdienever the bank commissioners and the 
court deem it "necessary for the public safety" that they should be, 
it is impossible to say whether any question of insolvency exists, 
or what the governing fact is by which the relations of ail concerned 
should be determined. 

We hâve had no assistance on the solution of any of thèse par- 
ticular difficulties. No reported décision cited to us solves any 
of them ; and on ail sides we may well say that we encounter grave 
doubts, in addition to those spoken of by the Circuit Court of Ap- 
peals in the opinion to which we hâve referred. If we merely re- 
voke so much of the proceedings as reserved exécution, we leave 
matters to take their ordinary course. In that event we will hâve 
failed to interpose in a summary manner. Inasmuch as the ques- 
tions involved in this motion necessarily arise after judgment, and 
are not issuable before it, the parties hâve a clear remedy, if we 
do not interpose summarily, either by audita querela (Bacon's 
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Abridgment [Am. Ed. 1868] vol. 1, 510), or by mandamus or by 
prohibition (McCarQ;o v. Chapman, 20 How. 555, 557, 15 L. Ed. 
1031 ; Barber Co. v. Morris, 132 Fed. 945, 952). If we interpose sum- 
marily it is, on the présent record, impossible for us to understand the 
extent of the détriment we might do the plaintiff ; and in view of Mc- 
Cargo V. Chapman we cannot even sav that it would be entitled to a 
writ of error. United States v. Abatoir Place, 106 U. S. 160, 163, 1 
Sup. Ct. 169, 27 L. Ed. 128 ; Loeber v. Schroeder, 149 U. S. 580, 585, 
13 Sup. Ct. 934, 37 L. Ed. 856. On the whole, if we proceed sum- 
marily it is impossible for us to forecast to what extent we will préjudice 
or damnify the rights of the plaintifï, but if we leave events to the 
normal course of the common law no serious detrim.ent can arise to 
either party. Therefore we ought to regard the ordinary rule with 
référence to discretionary action in a summary way, which has been 
cspecially applied to proceedings where parties can obtain relief by 
audita querela (Bacon's Abridgment [Am Ed. 1868] vol. 1, 514), and 
let the law take its course. 

There will be an order that ail orders and directions heretofore 
entered staying or delaying exécution be revoked. 



PORTER y. DELAWARB, L. & W. R. CO. 
(Circuit Court, D. New Jersey. January 6, 1905.) 

1, Infants— Injuries— Eahnitîg Power— Expenses. 

Where, in an action for injuries by an unemancipated Infant, It ap- 
peared that she would fully recover long before she became of âge, she 
was not entitled to damages for loss of earning power, or for physicians' 
or nurses' charges. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Damages, §§ 234, 
240.] 

2. Same— Damages— ExcEssivENESs— New Trial. 

Where, in an action for Injuries to a girl 16 years of âge, she had nearly 
recovered at the time of the trial, nearly a year after the accident, and 
she was nelther entitled to recover exemplary damages, nor for loss of time 
or physicians' or nurses' services, a verdict in her favor for $3,500 was 
excessive, and should be reduced to $1,750, as a condition to refusing a 
new trial. 

In Tort. On rule to show cause why verdict should not be set 
aside, and a new trial granted. 

Eugène Emley, for plaintiff. 
Roiaert H. AïcCarter, for défendant. 

LANNING, District Judge. On November 12, 1903, the plain- 
tiff sustained personal injuries as she was passing along Ogden 
Street, in Newark, under a railroad bridge of the défendant Com- 
pany. The bridge broke, with a locomotive upon it, and the plain- 
tiff was injured by the portions of the bridge which fell upon her. 
She was then not quite 16 years of âge. Although she was then 
engaged in employment in Newark, her father resided in Paterson, 
where her home was, and she was unemancipated. The trial was 
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had before a jury on November 9, 1904. The proofs in the case showed 
that at the time of trial, just about a year after the accident, she 
had nearly recovered from the injuries received, and that there was no 
doubt that she would fully recover therefrom long before arriving 
at the âge of 21 years. In such circumstances, she was not en- 
titled to recover anything for loss of earning power, or for pliy- 
sicians' or nurses' bills. The right of action for thèse items is in 
her father. Ail she can recover for is her pain and sulïering. On 
this theory the case was submitted to the jury. The jury rendered 
a verdict in favor of the plaintiiï against the défendant for $3,500, 
and the défendant, on a rule to show cause, now moves to hâve 
the verdict set aside and a new trial granted. 

After a careful considération of the case, I hâve concluded that 
the verdict is excessive. It is true that no rule of law can be 
stated whereby the measure of pecuniary compensation for pain 
and suffering can be definitely fîxed. They bave no market value, 
and the allowance therefor must be left to the jury, subject only 
to the provision that the jury must not allow themselves to be 
controlled by sympathy, passion, or préjudice. In this case I am 
constrained to believe that the jury hâve unwittingly been in- 
fluenced by considérations that ought not to hâve moved them. 
The case is not one for exemplary damages. A fair award for the 
plaintiff's pain and suft'ering is ail they could hâve legally made. 

In Morgan v. Illinois & St. Louis Bridge Company, Fed. Cas. 
No. 9,802, an action was brought by a child four years old against 
the bridge company for personal injuries received from a fall into 
an unguarded tunnel. The child's thigh bone was broken, but, the 
fracture having been well healed, and the leg neither shortened nor 
deformed, the master in chancery, to whom the case had been re- 
ferred, concluded that the child could recover for nothing except 
his pain and sufïering. In the course of his report, the master 
said: 

"Will damages be given on account of physlcal suffering, where there has 
been no direct pecuniary lossî Upon this point I bave some dlfflculty; but 
the tendency of the courts seems to be to sustain verdicts wliere the plaintlffs 
receive no substantlal Injury except physieal pain and mental suffering, unless 
the verdicts are so excessive as to create a presumptlon that the jury acted 
from passion or préjudice." 

He recommended a decree that the plaintiflE recover $500 and 
costs. Exceptions were filed to this report, but Circuit Judge Dil- 
lon overruled the exceptions and sustained the report. 

Taking as my guide this case, which I think is a fair one, I am 
forced to conclude that the verdict in the case at bar cannot be 
sustained. A reasonable allowance for the plaintiflf's pain and suf- 
fering cannot, in my judgment, exceed the sum of $1,750. If the 
plaintiff is willing to accept that sum, the verdict may stand for 
$1,750 instead of $3,500. Otherwise it will be set aside, and a new 
trial granted. 
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In re BURTON BROS. MFG. CO. 
(District Court, N. D. lowa, Cedar Kaplds Division. January 16. 1905.) 

No. 472. 

1. Bankbuptcy— Laboe Claims—Pkefeeence— State Laws. 

Code lowa 1897, § 4019, provides for a préférence of daims for labor 
earned witliin 90 days next preceding tlie seizure or transfer of property 
belonging to ttie master, etc., to tbe extent of $100, and section 40i;o 
provides that any employé desiring to enforce such daim at any time 
after seizure of the property, and before sale is ordered, shall présent 
to the offlcer levying on tiie property, or to the reeeiver, trustée, as- 
signée, or court having custody tliereof, or from which tlie process is- 
Bued, a statement under oatli, showing tlie amount due after allowing ail 
Just crédits, etc. Held, thiat where labor claimants procured exécutions 
to be levied on the bankrupt's property on Judgnient recovered on their 
claims, which exécutions were dissolved by the bankruptcy adjudication, 
as provided by Bankr. Act July 1, 1898, e. 541, § 67c (1), 30 Stat. 564 [U. 
S. Comp. St. 1901, p. 3449], but claimants failed to présent any statement 
of their claims, as requlred by Code lowa 1897, § 4020, they were not 
entitled to preferred payment from the bankrupt's estate as against un- 
secured creditors. 

2. Same— Pebfoemance of Labob— Time. 

Where only a part of a daim against a bankrupt for labor was for 
services performed within three months prior to the commencement of 
the bankruptcy proeeedings, the claimant was only entitled to priority 
for such part as was earned within such time, under Bankr. Act July 1, 
1898, C. 541, § 64, subd. b (4), 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], 
providing for the priority of wages due to workmen earned within three 
months before the commencement of bankruptcy proeeedings, etc. 

In Bankruptcy. 

On pétition of Stanley Zbanek and Frank Robins for review of orders of 
référée denying to each of them priority of payment of their respective claims 
from the bankrupt estate. 

The Burton Bros. Manufaeturing Company was adjudged bankrupt by this 
court upon a pétition filed August 20, 1904. Each of the petitioners liled a 
daim against that estate upon a judgment not exceeding $100 in bis favor 
against the bankrupt dated June 18, 1904, when it was insolvent. The proof 
of each clalm shows that the judgment was upon a debt due tbe petitioners, 
respectively, from the bankrupt, for labor performed within 90 days next 
preceding the date of the judgment ; that an exécution was issued on eacb 
judgment June 18, 1904, and placed in the hands of an offlcer, who on the same 
day levied the exécutions separately upon certain property of the bankrupt ; 
that $20 of the daim of Zbanek was earned within three months next preceding 
the flling of the pétition in bankruptcy ; that the remainder of such daim, and 
ail of the Robins claim, was earned more than three months before the tiling 
of such pétition. The référée allowed the petitioner Zbanek priority of pay- 
ment as to $20 of his clalm, and refused to so allow the remainder thereof, or 
any of the Robins claim. Each of the petitioners ask that the orders of the 
référée be reversed, and that he be allowed priority of payment of his entire 
daim. 

Crosby & Fordyce, for petitioners. 

REED, District Judge. The petitioners base their right to priority 
of payment of their respective claims from the bankrupt estate upon sec- 
tions 4019, 4020, 4021, and 4022 of the Code of lowa of 1897, which 
are as foUows; 
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"Sec. 4019. When the property of any company, corporation, firm or person 
shall be seized upon by any proeess o( any court, or placed In the bands of 
a receiver, trustée or assignée for the purpose of paying or securing the pay- 
aient of the debts of sueh company, corporation, flrm or person, tbe debts 
owing to employés for labor performed witbin the ninety days next preceding 
the selzure or transfer of such property, to an amount not exceeding one 
hundred dollars to each person, shall be a preferred debt and paid in full. 

* * ♦ 

"Sec. 4020. Any employé desiring to enforce his claim for wages at any 
time after Béizure of the property under exécution or writ of attachment and 
before sale thereof is ordered, shall présent to the offlcer levying on such 
property or to such receiver, trustée or assignée, or to the court having cus- 
tody of such property, or from whlch such proeess issued, a statement under 
oath, showing the amount due after allowing ail just crédits and set-ofïs, and 

the kind of work for which such wages are due, and when performed. 

* * * 

"Sec. 4021. [Provides for a contest of the labor claims.] 

"Sec. 4022. Claims of employés for labor. If not contested, or If allowed 
iifter contest, shall bave priority over ail claims against or liens upon such 
property, except prlor mechanics' liens for labor In openlng or developing 
coal mines as allowed by law." 

Thèse sections give the right and prescribe the terms upon which a 
wage-earning employé may hâve priority of payment of a debt owing 
to him by his employer for labor to the amount of $100 from the 
property of such employer. The right so given is statutory, and while 
the statute should be liberally construed so as to efïect its purpose it 
must be substantially complied with or the right is not secured. In or- 
der that the employé may hâve such priority of payment of his debt, 
the property of his employer must hâve been (1) seized upon proeess 
issued by a court ; or (S) placed in the hands of a receiver, trustée, or 
assignée for the purpose of paying or securing the payment of the debts 
of such employer ; (3) the employé must then présent either to the officer 
raaking the levy, the court from which the exécution issues, or which 
has custody of the property, or the receiver, within the time stated, the 
sworn statement required by section 4020. Thèse sections, as construed 
by the Suprême Court of lowa, when complied with, give priority of 
payment to the wage-earning employé, to the amount stated, from the 
property of the employer which has been so seized upon exécution, or 
placed in the hands of a receiver, trustée, or assignée, over ail other liens 
upon such property (except certain mechanics' liens) and other creditors 
of the employer. Reynolds v. Black, 91 lowa, 1, 58 N. W. 932 ; St. 
Paul Title & Trust Co. v. Diagonal Coal Co., 95 lowa, 551, 64 N. W. 
606; Haw v. Burch, 110 lowa, 234, 81 N. W. 460. 

Neither of the petitioners ever presented to the ofRcer making such 
seizure, or to the court from which the exécution issued, the sworn state- 
ment required by section 4020 of the Code, nor in any other manner 
complied with the provisions of the above-named sections. They ap- 
parently relied solely upon the levy of their exécutions upon the property 
to secure payment of their judgments, and nothing further seems to 
hâve been donc after such levy and prior to August 20, 1904, when the 
pétition in bankruptcy was filed against the judgment debtors. The 
adjudication of bankruptcy upon that pétition dissolved the liens of the 
petitioners acquired by the levy of their exécutions upon the property of 
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the bankrupt. Section 67c (1), Bankr. Act July 1, 1898, c. 541, 30 Stat, 
564 [U. S. Comp. St. 1901, p. 3449]. 

To hâve secured and preserved the right or liens given them by the 
State statute the petitioners should hâve complied vvith the provisions of 
that statute, and had they done so such right or lien might hâve been 
recognized and enforced by the court of bankruptcy. Section 64 b (5), 
Bankr. Act, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448]. Not having 
done so, the only lien they had vvas that acquired by the seizure of the 
property under their exécutions. When such liens were dissolved by 
the adjudication of bankruptcy, they were left upon a level with the oth- 
er unsecured creditors of the bankrupt. 

The debt of each of the petitioners fexcept as to S20 of that due 
Zbanek) is for labor performed more than three months before the 
commencement of the bankruptcy proceedings. It therefore qannot 
be allowed priority of payment under the bankruptcy act, exccpt as to 
such $20 (section 64b [4], 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]), 
and this wâs so allowed by the référée. It follows that the order of the 
référée in each case must be and is approved. 



THE NAPOLITAN PIÎINCE. 
(District Court, E. D. New York. December 1, 1904.) 

1. SniPPING— LlABILITY OF VeSSEL— INJUEY TO PASSENGEE— NEGLIGENCE OF 

Phtsician. 

The errors, mistakes, or négligence of a sliip's doctor In cnrins for a 
passenger are not imputable to tbe sbip, wlicre It was not guilty of négli- 
gence in seleeting him. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 543.] 

Charles C. Smith, for libelant. 

Convers & Kirlin (John M. Woolsey, of counsel), for claimant. 

THOMAS, District Judge. The libelant, a woman of 50, was a 
passenger on the English steamship Napolitan Prince. One evcning 
the forefinger of her right hand was caught in a door. The next morn- 
ing a doctor on the ship properly dressed it, but, as she says, refused to 
give it any further attention, although she twice called upon him there- 
after, he telling her that it would be attended to when she arrived in 
New York, where the ship did arrive five days later. The accident 
happened on the ISth, and the port was made on the 23d of December. 
Upon arrivai the libelant went to ElHs Island, and was placed under the 
care of a surgeon, her hand dressed, and an opération was performed 
the next day. The wound had become infected, with the resuit that 
after the opération the finger was bent and stifïened. The libelant 
claims that this interfères with her occupation as a seamstress. The 
law requires the Italian government to furnish a doctor for each ship. 
The ship, as required by the British law, also had its own physician, 
who testified that he did not attend the woman, and that he limited 
his attention to any of the passengers to carrying out the directions of 
the officiai doctor. The libelant describes the physician as a stout man. 
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which does correspond to the description of the ship's own doctor, as 
claimed, while the ofl5cial doctor is said to hâve been a lean man ; and 
the libelant's daughter, nine years of âge, and a fellow steerage passen- 
ger give évidence tending to show that the physician selected by the 
ship was the attendant. It is net necessary to décide this question, nor 
whether the physician was guilty of negUgence. Even so, his errors, 
mistakes, or négligence are not imputable to the ship. It is not shown 
that the ship was négligent in selecting him. The authorities are col- 
lated in Thomas' Négligence (2d Ed.) p. 606. 
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MOERIS & ODMMINGS DREDGING 00. v. NELSON. 

(District Court, D. Maine. October 20, 1903.) 

1. Admibaltt— Division of Damages— Oontbibutory Faxjlt. 

The admiralty rule of dividing damages when tliey arose from the 
concurrent fault of both parties does not apply in an action for Per- 
sonal Injuries, where, although libelant had placed himself in a position 
of some danger on board a dredge, where he was performing his duty as 
a government Inspecter, his in jury resulted from the subséquent négli- 
gence of those operating the dredge, of which libelant had no knowledge, 
and which he had no reason to anticipate. In such case the Injury waa 
not due to libelant's fault, but to that of the dredge, which was its 
proximate cause. 

In Admiralty. On pétition for rehearing. 
For former opinion, see 122 Fed. 679. 

HALE, District Judge. The court has fully considered the claim- 
ant's pétition for a rehearing of this cause, and the very able and 
exhaustive arguments of counsel. It has carefully studied the cases 
cited and ail the authorities that can be found on the subject to which 
the pétition relates. The learned counsel for claimant earnestly in- 
sists that on the facts found the damages should hâve been divided ; 
but the court, after a further and very careful examination of the 
whole case, is still of the opinion that the injury was due to the fault 
of the dredge and those in charge of it, and was not due to any fault of 
the libelant concurring with that of the crew of the dredge. The rea- 
sons for this décision hâve been already fully stated. The court is of 
the opinion that the admiralty rule of dividing damages when those 
damages are the concurrent fault of both parties does not apply to this 
cause, as the court has already found that the libelant's injury was not 
the resuit of his fault. 

The pétition for rehearing is denied. A final decree in accordance 
with this view may be filed and entered forthwith. 
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THE STEAM DREDGE NO. 1. 

MORRIS & CUMMINGS DREDGING CD. v. NELSON. 

(Circuit Court of Appeals, First Circuit December 22, 1904) 

No. 510. 

1. CONTRIBUTOKY NEGLIGENCE— RULE IN AdMIBALTT— DIVISION DP DAMAGES. 

Libelant, who was rightfiiUy on a dredge as a government inspector of 
the work, was înjured by the breaking of a bitt around which one of 
the Unes used for changing the position of tlie dredge passed before 
reacliing ttie winch liead, such breaking being the resuit of the négli- 
gence of the man in charge of the winch in failing to throw It ont of 
gear after the dredge had been previously moved, or to see that It was 
eut of gear when the signal was given to turn on the steam again for 
the purpose of raising the spuds which held the dredge in position while 
at work ; the conséquence being that the winch head was revolved before 
the dredge had been released from her fastenings, and the bitt gave 
way under the strain put upon the Une. Libelant was seated on the 
bitt and within the blght of the Une which struck hlm and caused the 
Injury. While the man operating the winch knew the position of 
libelant, it did not appear that he had in mind at the tlme the steam was 
turned on the fact that the winch was in gear, so as to be chargeable 
with recklessness or perverseness, or with having acted with a fuU ap- 
préhension of ail the conditions. Held, that the négligence of libelant 
In unnecessarily placing himself within the bight of the hawser, and 
which continued until the accident occurred. was a concurrent cause of 
the injury, and that under the rule in admiralty the damages should be 
divided. 

2. S AME. 

Held, also, that Davies v. Mann, 10 M. & W. 546, bas no application to 
tbis case. 

Appeal from the District Court of the United States for the District 
of Maine. 

George E. Bird (William M. Bradley, on the brief), for appellant. 
Benjamin Thompson (William H. Looney, on the brief), for the 
appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This was a libel brought in the District 
Court for the District of Maine against Steam Dredge No. 1, a vessel 
engaged in dredging, under a contract with the United States, in Cape 
Porpoise Harbor, in the district of Maine, for injuries to William 
Nelson on the 4th day of September, 1900. The substance of the 
allégations of the libel is that at the time of the injury Nelson was em- 
ployed by the United States, aboard the dredge, as an assistant inspect- 
or in regard to improvements then being made at Cape Porpoise Har- 
bor ; that as a part of his duties it was necessary for him to observe 
whether the work was being executed in accordance with the plans and 
spécifications, and, as incidental thereto, to note the shifting of the 
position of the dredge from time to time; that about 4 o'clock on the 
afternoon of the day in question he was sitting on a double bitt for the 
purpose of observing a change then being made ; that the quarter Une 
134 F.— 11 
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used in moving the dredge came in over tlic port quarter, was carried 
around the forward part of the double bitt on which he was sitting, 
and then inboard to a steam gypsy; that while the location of the 
dredge was thus being changed, either by reason of the heavy strain put 
on the quarter Une by the use of the steam gypsy or by reason of the in- 
secure condition or the insufficiency of the bitt, the bitt suddenly broke 
off at the deck, thereby causing the line to sweep over the front side 
of the deck, striking Nelson, and throwing him into a scow alongside ; 
that the injury was caused wholly by the négligence of the crew of the 
barge in subjecting the quarter line to an improper strain, and by rea- 
son of the weak and insecure condition of the bitt; and that it was 
without négligence on the part of Nelson. We will refer again to such 
of thèse allégations as are disputed and also are material. 

The barge, while at work, was held in position by spuds in the usual 
way; the outboard end of the quarter line which was used in moving 
her run out to an anchor, or some other permanent object, and it was 
kept taut to assist in holding the barge in position. The barge was 
moved by the use of this and other lines. The inboard end of the 
quarter line was run over a gypsy head, operated by a steam engine of 
considérable power. Before putting the gypsy head in gear, it was cus- 
tomary to raise the spuds, so that the dredge could be moved witli the 
assistance of the engine. On this occasion the engine was started be- 
fore the spuds were raised, with the gypsy head in gear, and the resuit 
was that the bitt broke off, as stated in the libel. 

The answer allèges that the claimant of the dredge is ignorant for 
what purpose Nelson was sitting on the bitt. It dénies it was necessary 
for him to sit there in the discharge of his duties. It dénies that the 
injury was caused by the négligence of the crew in subjecting the quar- 
ter line to an improper strain, or by the weak and insecure condition of 
the bitt. It allèges that Nelson was, at the crucial time, in a sitting 
position on the bitt, facing forvi'ard, with his feet and legs on the for- 
ward side of the bitt and within the bight of the quarter line. Also, 
that the breaking of the bitt and the conséquent injury of the libelant 
were not caused by the négligence of any officer or any of the crew of 
the dredge, or of the owners thereof, but wholly by the négligence of 
the libelant in assuming an unnecessary position on the dredge, and that 
he, as a man of long expérience as a sailor and inspector, knew the dan- 
gers. 

It is not questioned that the bitt gave away, and that the cause of its 
giving away was the starting of the engine while the gypsy was in gear, 
and before the spuds were raised. Much of the évidence and many 
of the contentions of the parties relate to one Christiansen, one of the 
crew of the dredge, whose duty it was to take charge of the raising the 
spuds and to superintend the lines. The dredge claims that he was 
ignorant that the gypsy was in gear when the signal for moving 
was given, and also ignorant of the position of Nelson on the bitt. 
But the work was in open daylight, under circumstances where there 
was no dififiiculty in perceiving and understanding ail the conditions in 
question ; so that the issue cannot be eut down to a mère contention as 
to the Personal négligence of any single member of the crew. The 
case in this particular cornes within the well-known presumptions which 
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were applied by us in Burr v. Knickerbocker Steam Towage Company 
(C. C. A.) 138 Fed. 248. Likewise we pass by, as not of siibstantial 
importance, ail criticisms arising from any suggestion that Nelson, at 
or about the time of the injury, was not actually engaged in his duties 
as inspecter. Such duties required him to be quite constantly aboard 
the barge, and to pass from time to time, in his discrétion, from one part 
of her deck to another. Of course, there would be intervais when there 
would be no occasion for him to be actually engaged in any immédiate 
active duty ; but his présence aboard and about such parts of the 
deck as he might reasonably sélect, even at those times, was proper, 
and entitled him to protection. The law does not apply to this so 
fine a rule as to be impracticable. 

Neither can it be said that the mère act o£ leaning against the bitt, 
or wholly sitting on it, was one of négligence. There is no évidence 
in the record that there was any reason, arising either from the condi- 
tion of this particular vessel, or from the customary course of events 
with référence to happenings in connection with bitts and lines, which 
would reasonably create any appréhension that in case of an unusual 
strain this bitt would give way instead of the Une. It is common knowl- 
edge that it is customary to lean against or sit on the windlass or the 
bitt, or the rail of a vessel ; and yet each, especially the rail tmder some 
circumstances, is subject to its own peculiar contingencies. In fact, 
it is difficult to say what part of a vessel is not at times so subjected ; 
and yet it remains to be shown that a passenger, or other person right- 
fully aboard a vessel performing duties thereon, is not entitled to be pro- 
tected in any of thèse particular positions. For one, however, to take 
a position in the bight of a line, subject to a strain, is another matter; 
and to do this may well subject him to criticism as guilty of négligence 
if injury results to him. 

Tlie facts, as understood by the learned judge of the District Court, 
are so fully detailed in his opinion that we need not touch on them 
further, except to a very limited extent. We hâve stated those parts 
of the case where there are questions of mixed law and fact, or where 
the topics are so far within the common knowledge that we could ap- 
prehend them clearly. As to the substantial questions of mère fact — • 
that is, as to négligence on the part of the libelant so far as that is af- 
fected by the claim that he was within the bight of the quarter line — 
and as to the négligence of those whose duty it was to attend to the 
movements of the barge with référence to the strain put on the bitt 
and its giving way, the proofs are contradictory, and, moreover, not 
entirely clear. The learned judge of the District Court found that 
those who were at the time managing the barge were guilty of négli- 
gence as a matter of fact, and the effect of his other fmding is that the 
libelant had so placed himself within the bight of the line tïiat he, also, 
was guilty of négligence. He also held that the négligence of those 
who were maneuvering the barge supervened, so that, consequently, 
damages could not be divided. We hâve carefully examined the rec- 
ord, and, while there are unquestionably serions doubts on ail the mère 
questions of fact — whether the libelant, and also whether those in charge 
of the barge, were each guilty of négligence — yet, under the circumstan- 
ces stated, we cannot détermine that any conclusion we might reach. 



164 134 FEDERAL REPORTER. 

différent from those reached by the District Court, would be more satis- 
factory to ourselves, or better supported by the record. 

The allégations of the libel, in that it says that the sudden break- 
ing of the bitt caused the quarter line "to sweep over the port side of 
said deck with tremendous force, striking the libelant, and throwing 
him" into the scow, gives strong support to the proposition that the 
libelant was within the bight of the: line, although it does not neces- 
sarily lead to that conclusion. On the otlier hand, the proofs in the 
record that the construction of the parts of the barge involved were of 
an improved character, and the common knowledge that the bitt would 
reasonably bave been expected to bear even the strain which was im- 
properly put on it, leaves an impression that the injury to the libelant 
was not a conséquence for which the barge, within the contemplation 
of the law, could be held responsible merely because the gypsy was 
put or left in gear unseasonably. Yet in this case the bitt consisted of 
a bedplate of nearly five feet in length, and of good width and thick- 
ness. The length of the bedplate was in line with the keel of tlie 
barge. From this bedplate came up two uprights, also in line with the 
keel of the vessel, and braced by a heavy cross-bar extending from 
one upright to the other. The line was run around the upright which 
was nearer the gypsy, so it failed to receive the support of both uprights, 
braced as they were by the cross-bar which we hâve described. The 
upright around which the Hne was run gave way at its base. To the 
common compréhension this would not hâve occurred, and in Heu there- 
of the line would bave given way, if it had been run in such a way as to 
receive the support of both uprights of the double bitt, braced as they 
were by the cross-bar which we bave described. Also other éléments 
suggest themselves which might well bave been considered by the 
District Court, but which are not clearly solved by the record ; as, for 
example, the reasonable probability that the power of the engine of the 
barge was so great, and its action was so sudden, and the quarter line 
itself so unyielding, that, whatever might be the reasonable appréhen- 
sion ordinarily, the reasonable appréhension in this particular case 
must hâve been that, where only a single upright was availed of, as 
was the fact, the bitt would probably give way if anything gave way. 
However ail thèse things may bave been, we cannot, as we hâve already 
said, satisfy ourselves that, if we should reverse the conclusions of 
the District Court on thèse mère questions of fact, we should reach 
any new conclusions which could be better supported than those of that 
court. 

It may be said that the District Court did not positively find that 
the libelant was guilty of négligence in placing himself in the bight of 
the quarter line. It said that in leaning upon an object within the 
bight of a rope he assumed a position of some danger ; that "as a rea- 
sonable man he must hâve known that in placing himself in such a posi- 
tion he took some chances" ; and that he must be charged with the 
knowledge of the ordinary risk incident thereto. The court also ob- 
served that it must be remembered that the libelant was not aware that 
the gypsy was in gear, and that the hawser would be subjected to the 
strain to which it was exposed as a conséquence thereof; and that, 
therefore, this was a risk of which he had no knowledge, and which he 
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cannot be held in law to hâve assumed. The court also adds later, 
"It is true that the Hbelant was guilty of some négligence in sitting 
within the bight of the hawser." Notwithstanding the Hbelant 
was entitled to exercise a libéral discrétion as to what parts of 
the barge he would visit, as we hâve already explained, yet certainly 
he could hâve had no occasion to put himself within the bight of the 
quarter line; so that, taking ail in al!, the observations of the District 
Court must be held to amount to a finding that Nelson was guilty of 
négligence in this respect. That this négligence was specially con- 
tributory follows from the allégation of the libel that Nelson was struck 
and thrown by the quarter Hne. That it was of a lesser degree than the 
négligence of the barge, if it was snch, it is settled cannot be taken 
account of in admiralty, unless the ratio was so overwhelming as to 
render his négligence trivial. The District Court does not find such 
to be the fact, nor are we impressed that it was. 

The refusai to apportion the damages, and the assessment of the 
whole on the dredge, are sought to be justified on the strength of the 
Hne of cases represented by Davies v. Mann, 10 M. & W. 546, decided in 
1842. As we hâve said, we must adopt the findings of the District 
Court on questions of mère fact. They show that it was the duty of 
the dredge, in providing for the safety of ail concerned, to take care 
chat when the steam was to be given the engine the spuds should be 
raised before the gypsy was put in gear, and that the managers of the 
dredge committed tliis duty to Christiansen. The findings also show 
that, if he had properly attended to that duty, he would hâve thrown the 
gypsy out of gear, and would hâve seen to it that it was kept out of 
gear until the spuds were raised. While the findings were that 
Christiansen knew that Nelson was in a négligent position, it does not 
appear that he knew that the gypsy was in gear, or how it happened to 
be in gear. The presumption is that it was through Christiansen's 
fault that it was in gear, but there is no presumption that he had in 
mind at the time the whistle sounded that such was the fact. In other 
words, whatever négligence Christiansen was charged with, he was not 
charged with having allowed the engine to be started with a présent ap- 
préciation of both facts that Nelson was sitting on the bitt and that the 
gypsy was in gear. If he had had both facts présent in his mind, his 
conduct in allowing the whistle to be blown while the gypsy was in gear 
might hâve been so reckless or perverse that it might well be said to 
hâve been the sole proximate cause of the injury which resulted. But, 
for various reasons, Davies v. Mann cannot be held to apply. 

Davies v. Mann must be taken in connection with Butterfield v. 
Forrester, 10 East, 60, decided in 1809, and Tufï v. Warman, 5 C. B. 
[N. S.] 573, decided in 1858. Of the three, the last-named case must 
be regarded as the leading one according to Pollock on Torts (6th Ed. 
1901) 448, where it is said that those earlier than Tufï v. Warman are 
now material only as illustrations. In Butterfield v. Forrester Lord 
Ellenborough said that the fact that a person was on the wrong side 
of the Street would not authorize another purposely to ride up against 
him. This relates to mère perverseness. He also said some other 
things, more in line with Davies v. Mann. In Davies v. Mann a donkey 
left uniawfully in the highway was run down by the défendant driving 
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a pair of horses. Lord Abinger said, in effect, that the plaintiff could 
recover, as the défendant might, by proper care, hâve avoided injuring 
the animal. The case, however, to wliich we call especial attention is 
the one we hâve already referred to, Tuff v. Warman, decided in 
1858, where a barge was run down by a steamer. It was shown that 
the barge was négligent in not having a lookout. Nevertheless, the 
steamer saw the barge, but failed to port her he!m, as she shonld hâve 
done. It being a common-law suit, the steamer was charged with ail 
damages on the ground that she continued in a course which would in- 
fîict an injury, and was therefore liable, although the plaintiff had no 
lookout. We will hâve occasion to refer to this case again in a pointed 
manner. Davies v. Mann, as interpreted and applied in England, is 
undoubtedly the law of England, as was declared in the House of Lords. 
Radley v. The London and Northwestern Railway Company, 1 App. 
Cas. 754, 759. The difficulty, however, of applying Davies v. Mann, 
even in England, at that late day (1876), is apparent from the fact that 
there, under the directions of the trial judge, a verdict was allowed to 
be taken for the défendant, which, on appeal to the Divisional Court, 
was set aside. The décision of the Divisional Court was reversed in 
the Exçhequer Chamber by such eminent justices as Blackburn, Mellor, 
Lush, Brett, afterwards Lord Esher, and Archibald. An appeal was 
then taken to the House of Lords, which reversed the Exçhequer Cham- 
ber, and restored the judgment of the Divisional Court. Lord Black- 
burn, vi'ho, pending the appeal, had taken a seat in the House of Lords, 
overruled himself, concurring with the other lords. In that case Lord 
Penzance, who delivered the opinion in which the other lords briefly 
concurred, put Davies v. Mann in two différent forms. One was (page 
759) to the effect that if the défendant, by the exercise of ordinary 
care, might hâve avoided the mischief, the plaintiff's négligence would 
not excuse him ; and the other (page 760) described the plaintiff's négli- 
gence as "a previous négligence." Therefore it was not a concurring, 
nor necessarily a contributing, négligence in any sensé of either of 
those expressions. 

In view of thèse varying applications, the observation of PoUock 
on Torts, at page 449, to the effect that Davies v. Mann lias been much 
discussed in America, though not always wisely so, seems hardly suit- 
able. This is very patent in the light of Sir Frederick Pollock's further 
observations as to Davies v. Mann. In connection with the discussion 
of this case, at page 451, he quotes with approval one whom he styles 
a "learned writer," although anonymous, who undertook to restate the 
rule of Davies v. Mann as follows : "He who last has an opportunity 
of avoiding the accident, notwithstanding the négligence of the other, 
is solely responsible." The same "learned writer" also said that, "If 
the plaintiff could, by the exercise of ordinary care, hâve avoided the 
accident, he cannot recover." He sums up the resuit of both rules to 
be that the law looks to the proximate cause, and "holds that person 
liable who was, in the main, the cause of the injury." As practically 
applied in England, it may, after ail, be well doubted whether this 
whole line of cases means anything more than to illustrate and empha- 
size the distinction betvi'een causa causans, which the fundamental rules 
of the law regard, and causa sine qua non, which they do not regard. 
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As indicated by Pollock, Davies v. Mann is still the subject of 
discussion in America, except so far as it recognizes the rule of a 
subséquent, disconnected négligence, or the rule of causa causans, or 
that of perverseness or persistency, spoken of by Lord Ellenborough. 
It is in this light that The Inland and Seaboard Coasting Company v. 
Toison, 139 U. S. 551, 558, 559, 11 Sup. Ct. 653, 35 L. Ed. 270, is to 
the implied efïect that the négligence of the plaintifï is a défense unless 
the défendant had knowledge of the position. However, as the appeal 
at bar is in admiralty, it is not necessary for us to follow the intricacies 
of Davies v. Mann and its history. We do not know that Davies v. 
Mann, or any décisions of its kin, was ever cited in a maritime court. 
Attempts hâve been made in England to apply this class of cases in ad- 
miralty, with contradictory and unsatisfactory results. Marsden's Col- 
lisions at Sea (6th Ed.) pp. 16-22. Certain it is that there are décisions 
of the highest authority in admiralty directly impugning Tuff v. War- 
man, and dividing the damages under the same substantial circumstan- 
ces as those of that case, and disregarding any application of Davies 
v. Mann. 

In the Circuit Court of Appeals in the Second Circuit we find The 
James D. Leary, appearing in the District Court in 110 Fed, 68.5, and 
àfïirmed in 113 Fed. 1019, 51 C. C. A. 620, on the opinion of the District 
Com't. Both vessels involved were steamers — the Eeary and the Eve- 
lyn. The Evelyn was found at fault for coming to anchor east of the 
proper anchorage ground, as marked by buoys, but her anchor light 
was visible to the Leary from one to two miles. The damages were 
divided. There is no mistaking that this décision absolutely disregard- 
ed any rule found in Tuff v. Warman or in Davies v. Mann, although ail 
the substantial circumstances were alike. The same must be said about 
The Providence, decided by this court, and reported in 98 Fed. 133, 
38 C. C. A. 670, where a large Sound steamer, coming into Fall River, 
was in collision with a schooner at anchor. The schooner was at fault. 
Nevertheless the opinion observes at page 131:, 98 Fed., page 671, 38 
C. C. A., that, if the Providence had used proper précautions, the col- 
lision might hâve been avoided, or at least the conséquences would not 
hâve been serious. Again the damages were divided. 

In The America, 92 U. S. 432, 436, 23 L. Ed. 724, one vessel was a 
tug and the other a ferryboat. The ferryboat struck the tug on the 
port bow. The court states that the proofs were clear that each vessel 
was seen by the other in ample season to hâve prevented the collision, 
and yet, not only the ferryboat wdiich struck the tug, but the tug, also, 
was held to haff the damages. The New York, 175 U. S. 187, 209, 
20 Sup. Ct. 67, 44 L. Ed. 126, is another very marked case. One 
steamer was in fault for not stopping when the other steamer failed 
to answer her signais. Both steamers saw each other, and both were 
held guiltv, and damages divided. One of the most striking of ail is 
Atlee V. Packet Company, 21 Wall. 389, 392, 396, 397, 398, 22 L. Ed. 
619, in which the circumstances were even more extrême than any which 
could be deduced from Davies v. Mann, because in Davies v. Mann the 
object unlawfully left in the public highway was a donkey, only tem.po- 
rarily there, the présence of which might or might not be presumed to 
be known to travelers. In Atlee v. Packet Company, the object un- 
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lawfully in the public highway — that is, in the river— was a pier of a 
permanent character, existing for so long a time that the court found 
that a skillful pilot was bound te know of it ; and yet Atlee, who con- 
structed and maintained the pier, as well as the steamer coUiding with 
it, were both held Hable, and the damages were apportioned equally be- 
tween them. A more positive case is The James Gray v. Tlae John 
Fraser, 21 How. 184, 191, 16 L. Ed. 106, where the colUsion was with 
a vessel anchored in an improper place, without any hght; but the 
other vessel was held in fault for not sighting her, and damages were 
equally divided. In every one of thèse cases the circumstances were 
known to the party who was guilty of the final négligent act. A 
multitude of other admiralty décisions to the same efïect can be cited. 
Indeed, some of them go so far as to make it clear that the law of 
thèse tribunals is not strict with référence even to subséquent, and 
somewhat independent, disconnected négligences, as is the common law. 
In view of thèse propositions and décisions, we are not justified in ap- 
plying in an admiralty case any peculiar rule which can be deduced, or 
ever has been deduced, from Davies v. Mann. Moreover, on this ap- 
peal it is not clear that one négligence did supervene on the other. 
It is not even known which party's négligence fîrst originated. Certain 
it is that both were existing and concurring at the time of the accident. 
Moreover, as we hâve shown, it is not proved that Christiansen had an 
existing appréciation of ail the conditions, or was guilty of perverseness. 
In any view, applying the practical rules of the décisions of the Su- 
prême Court and of the Courts of Appeals which we hâve cited, neither 
party to this proceeding can escape the conséquence of his own fault. 

It may be, in view of the fact that the admiralty is, under no circum- 
stances, as stringent as the common law in refusing to impose liability 
on one party on account of the contributory négligence of the other, 
that it need not apply the incidental rules of Davies v. Mann, and the 
cases akin to it, in any event. Its principal rule being ameliatory, it 
has no occasion to hold incidental rules too strictly for the purpose of 
avoiding results which otherwise might shock the common sensé as to 
justice. However this may be, the decree of the District Court must 
be modified to the extent of requiring a division of damages. 

The decree of the District Court is reversed, and the case is remanded 
to that court, with directions to apportion to each party one-half of the 
damages and of the interest thereon and one-half of the costs in the 
District Court, and the appellant recovers its costs of appeal. 



LILLARD V. KENTUCKT DISTILLERIES & WAREHOUSE CO. 

(Circuit Court of Appeals, Slxth Circuit. December 17, 1904.) 

No. 1,332. 

1. Pleading — Demukeers— Admissions of Fact. 

Avenaents of fact In an answer and counterclalm must be taken to be 
true on demurrer. 

Z. CoNTRACTS — Construction — Contempoeaneotts Agreements. 

Agreements negotiated between the same parties or their représenta- 
tives at the same time, and witli référence to eaeh otlier, may be looked 
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to in order to détermine how far each Is aflected or interpreted by the 
tenus of the other. 

[Ed. Note.— For cases In point, see vol. 11, Cent Dlg. Contracta, S 746.] 

3. Landlord and Tenant— Leases—Covenant—Tbade Fixttjres, 

Tlie lease of a lot "to be used as a cattle feeding lot" does »ot reqiiire 
the lessee to put In cross-fences, or piping or troughs, or sheds, but 
merely gives him the permission so to do, with the right to remove the 
improvements at the end of the lease. 

4. CoNTBACTs— Construction— Usage. 

A distilleries company contracted to seil slop, to be delivered at a cer- 
tain feeding lot. A contemporaneous contract between the parties pro- 
vided for tlie lease of land by the purebaser of the slops to the distilleries 
company to be used as a cattle feeding lot. The lease also suve the 
lessors the refusai of the slop during any year, and provided tbat, if 
they sbould exercise the option, no rent should be paid for the lot. 
Held, that any obligation on the part of the distilleries company, arising 
ont of custom and usage in the sale and delivery of slop, to deliver the 
same in a feeding lot adapted to feeding purposes, arose out of the con- 
tract for the sale of the slop, and not out of any express or Implied 
obligation of the lease. 

5. Same— Contbmpoeaneous Ageeements— Independent Construction. 

A distilleries company contracted to sell the slop made from part of 
its daily consumption of grain, and to deliver the same at a feeding lot. 
The price of the slop was settled by the contract. A contemporaneous 
agreement providiug for the lease of land by the purchaser of the slojj 
to the distilleries company, to be used as a cattle feeding lot, was exe- 
cuted. This agreement provided that the lessor should hâve the re- 
fusai of ail the slop during any year at the market price, and that, in 
case the option was exerciscd, no rent should be pald for the lot. Ilclâ, 
that the two contracts were separate, and each was complète in itself. 
and required no référence to the other to be understood. 

6. Same— Custom and Usage. 

Written or oral contracts, especially such as relate to trade or mer- 
cantile agreements, are presumably made with référence to the bnown 
and established custom and usages which prevall in respect to such agree- 
ments. Evidence of such custom and usage is therefore admissible to ex- 
plain the meaning of words or phrases which would otherwise not explain 
the intention of the parties, and also to annex to the contracts incidents 
which it is supposed the parties intended to tacitly annex, unless the words 
used necessarily exclude the opération of the custom or usage. But 
évidence of custom can neither contradict, destroy, nor modify language 
which is otherwise plain. 

[Ed. Note. — Presumptions as to customs and usages, see note to Great 
Western Elevator Co. v. White, 56 C. C. A. 394.] 

T. Landloed and Tenant — Relation of Tenant to Pboperty — Exemption 

FROM LIABILITY FOR ReNÏ. 

A distilleries company contracted to sell slop and deliver the same at a 
feeding lot. Contenii)oraneously with this agreement the purchaser 
agreed to lease a lot to the comjiany, to be used as a feeding lot. The 
lease provided that the lessor should hâve the refusai of the slop for 
any year, and, in case he took it, no rent should be paid for the lot. 
Held, that the exercise of the oiition by the lessor did not terminate the 
lease or change the relation of the distilleries company to the property, 
and the feeding lot at which the company was obligated by its contract 
to deliver the slop was to be regarded as supplied by it, although the 
lot was owned by the purchaser of the slop, and the company was exempt 
from liability for rent while furnishing the slop. 

S. CONTEAOTS — CONSTEUCTION— CUSTOM AND USAGE. 

Evidence of custom and usage explaining a written contract Is not to 
be exeJuded unless the language employed by the parties is plainly Ir- 
reconcilable with the rule imposed by custom. 
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9. .Same. 

Evidence of custom or usage Is admissible to siiow ttiat a contract to 
deliver distlllery slop at a cattle feeding lot supplied by the distiller 
conteniplated, In accordance with the prevailing custom and usage In tbe 
maklng of like agreenients, that the feeding lot should be supplied by tbe 
distlllery with suitable cattle pens equlpped with pipes, trougbs, tubs. 
and tanks adapted to distribute the slop in a manner eonvenlent for tbe 
feeding of cattle. 

10. Same— REp-uGNANT Provisions of Conteact. 

Nor was a turther provision of tbe contract, giving the buyers of tbe 
slop tbe privilège of using trougbs and tubs wbich tbe seller was to 
place In tbe feeding lot, répugnant to the alleged custom or usage, so 
as to exclude évidence thereof. 

11. Same— Pleading. 

An allégation In an answer that contracts were made In récognition of 
a custom and usage among distillers and feeders of slop, tbat the slop 
should be delivered to a feeding lot adapted and fltted for tbe feeding of 
slop to cattle by partition in suitable pens supplied with feeding trougbs, 
tanks, and tubs, constituted a good averment tbat tbe contracts were niade 
In récognition of tbe alleged custom, and did not aver a separate paroi 
contract by wbicb tbe feeding lot was to be appropriately supplied. 

12. Damages— General and Spécial— Distinction. 

Tbe distinction between gênerai and spécial damages Is that the 
former are sucb damages as tbe law Implies and présumes from the breacb 
complained of, vs'bile the latter are such as bave proximately resulted, 
but do not always Immediately resuit, from tbe breach, and will not, 
therefore, be implied by law. 

13. Same— Recovery of Spécial Damages. 

Spécial clrcumstances will justify a recovery of spécial damages when 
speciflcally sued for, if they proximately flow from the breacb, and are 
such as might reasonably be within the contemplation of the parties. 

14. Same — Loss of Profits. 

Where the inhérent and obvious purpose of an agreement for the sale 
of distlllery slop was the procurement of slop to be delivered at a feed- 
ing lot in sucb a way that it might be economically fed to fatten cattle, 
the failure of the seller to furnish the slop wblch it contracted to supply. 
or its failure to deliver it in the manner contemplated under the con- 
tract, in such a way that it could be advantageously fed, would entitle 
the buyer to recover damages resulting from addltional outlays for food 
or labor or any other expense, or injury to tbe cattle, including loss of 
anticipated profits from the sale of tbe cattle, provided such profits 
could be shown with reasonable certainty, and were not purely si3ecu- 
lative. 

15. Same— DrTY xo Prevent Damage. 

Where a contract bas been breached the injured party must use rea- 
sonable exertions to save bimself from tbe accruing loss, and can 
charge the defaulting party only with sucb damages as be cannot, with 
reasonable expense and exertion, prevent. 

16. Same— Breach of Contract of Sale— Buyer's Damages. 

Tbe measure of damages for a breach by the seller of a contract or 
sale is the différence between the contract and market prlce, for tbe 
buyer can Indemnify himself by going into tbe market and supplying 
bimself, if tbere is a market for the commodlty. 

17. Same— Prévention of Damages— Burden of Peoof. 

The burden of provlng that damages which bave been sustaincd by a 
breach of contract could hâve been prevented by the injured party rests 
upon the party gullty of the breach. 

18. Same — Promises to Repaie Breach. 

A buyer of distlllery slop for feeding purposes Is not precluded from 
recovering damages for a breach of the provisions of the contract by 
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which the seller agreed to deliver the slop In sultable troughs and tubs 
for feeding piirposes, by reason of the fact that he dld not himself erect 
tbe proper appliances, where he relied on repealed promises of the seller 
to perform liis obligations in the premises. 

19. Same. 

The fact that the party injured by a hreach of contract has suîTered a 
greatcr loss than he reasonably shoiild hâve suffered by reliance on the 
defaulting party's promises to make good the breach does uot preclude 
him from rccovering snch damages as were siistained before he himself 
should hâve taken the reqnisite step to save himself from loss. 

In Error to the Circuit Court of the United States for the East- 
ern District of Kentucky. 

This Is an action of assumpsit for the recovery of the priée of distillery 
slops contraeted to the défendant to be delivered at a certain feeding lot, being 
ail of the slop made from a daily consuniption of 1,200 bushels of grain during 
the opération of the Cedar Brook Distillery between December 25, 1902, and 
-May 25, 1903. 

The plaintiff sets ont a copy of a contract in writing between the parties, 
and avers that this slop was sold, delivered, and received accordlng to the 
terms of this contract, but that the défendants hâve failed and refused to 
pay for same. The défendants filed an answer and counterclaim. In sub- 
stance they deny that the writing produced by the plaintiff and sued upon 
constitutes the whole of the contract, and say that contemporaneously with 
the contract sued upon there was another written agreenieut in respect of 
the same subject-matter, and that, though the latter Is dated November 18, 
1002, and the former November 19, 1002, each was made with référence to thi: 
other, and that they should be read together as constituting oiie agreenient. 
This contract of November 18th Is set eut and made part of defendant's 
answer. This agreoment so set up as a part of the contract between the par- 
ties is primarlly a contract for the Icase of 30 acres of ground adjolning Cedar 
Brook Distillery, to be used as a feeding lot for cattle fed upon slop froiri 
the distillery ; and the rigbt to put thereon, and remove at the end of the lease, 
ail proper troughs, pipes, sheds, etc., proper for such use. The parties to this 
lease were the Julius Kessler & Ce, a corporation engaged in the opération 
of Cedar Brook Distillery, and one W. F. Lillard, one of the défendants 
herein. The terni of the lease was 10 years, with right of renewal, at an an- 
nual rental of $250. It was also provided that the lessor, W. F. Lillard, or his 
brother, R. H. Lillard, the other défendant herein, or the flrm of Lillard 
Bros., hère sued as partners, who are the parties of the second part to the 
contract for the sale of slops mentioned above, should hâve the refusai of the 
distillery slops during any year, at the market priée, and that during any year 
that this option was exercised no rent should be paid for said lot. It is 
averred that said corporation styled .Tulius Kessler & Co. M-as either a trustée 
or agent acting for tlie plaintiff, the Kentuck.v Distilleries & Warehouse Com- 
pany, a corporation of the state of New Jersey, and as such was operating 
said Cedar Brook Distillery for the use and beneflt of the plaintiff, and made 
said contract of leasing with said W. F. Lillard for the use and beneflt of 
said plaintiff and with référence to the contract for sale of slops to défendants, 
Uoth of which agreements were negotiated together. It is then averred that 
i.iotli of said contracts were made in récognition of a custoin and usage among 
distilleries and feeders of slop that the slop should be delivered in a feeding 
lot adapted and fitted for the feeding of slop to cattle by partition into suit- 
able pens to prevent crowding, supplied with feeding troughs, tanks, and tubs, 
so constructed through the pens as to distribute the slop in the most econom- 
ical way and to the best advantage in feeding cattle. The défendants deny 
the delivery of slop according to the terms of the contract, or that the plaintiff 
lias couiplied with the ternis of the agreement as alleged. By way of counter- 
claim défendants say that, in reliance upon the plaintiff's agreement to de- 
liver its slop in such a sultable feeding lot adapted to economically feed same 
as delivered, and upon notice that plaintiff had provided sultable troughs, 
tanks, etc., as it was bound to do, they bought 1,421 head of cattle, paying for 
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Bame $45,922.80, and caused same to be delivered In the feedlng lot adjacent 
to said distlUery ; but that plaintiff broke Its contract, and did not supply a 
fit and suitable feeding lot properly divlded into pens and supplled wlth 
suitable trouglis, tubs, or tanks, etc., and that tbls failure to properly adapt 
said lot for tbe purpose Intended contlnned for 12 weeks after delivery ot 
slop commenced, at which time plaintiff did fit said place for delivery of slop. 
as it had bound itself to do. It is averred that plaintiff was notifled of its 
failure to divide said lot into pens and to provide suitable trougbs, tubs, etc., 
"and repeatedly promlsed to remedy said defects, and défendants, relying upon 
said promises, kept their cattle In said Insuflieient feeding lot, and tried to 
fatten their cattle as they bad contemplated doing when tbeir contract was 
made, but found themselves unable to do so." It is tben averred that de- 
fendants' cattle were greatly damaged for the want of proper means for feed- 
ing and distributing said slop, some dying from crowding and soiue froni 
starvation, wbile ail suffered and lost weight ; that no other slop was pro- 
curable ; and that, to prevent greater loss, défendants bought grain and hay 
and fed same at great expense, but that, notwithstanding their efforts, they 
sustained great loss, and sue by way of counterelaim for the loss and injury 
resulting, which aggregates some $19,000. The plaintiff filed a gênerai de- 
murrer because no défense to plaintiff's pétition or ground for couuterolaim 
was stated. This démarrer was sustained. The défendants decllning to plead 
further, tbere was judgment for the entire sum sued for. 

L. W. McKee, L. C. Willis, and T. L. Edelen, for plaintiffs in error. 
C. H. StoU, for défendant in error, 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, deHvered the opinion of the court. 

Two questions arise upon the demurrer to the answer and coun- 
terelaim filed by the défendant in error. The first concerns the 
terms of the agreement between the parties, and the second the 
measure of damages for the breach of same by the plaintiff. The 
first question may fairly be split into two parts: First. To what 
extent, if any, is the agreement for the sale of slops modified, en- 
larged, or affected by the agreement for the lease of the ground 
adjacent to the distillery, made contemporaneously with the other? 
Second. Was it compétent to show the custom and usage in respect 
to the manner in which distillery slops were delivered for feeding 
purposes? 

The first question is not diffîcult of solution. The averments of 
fact in the answer and counterelaim must be taken to be true. If, 
as averred, Julius Kessler & Co. were acting for the Kentucky 
Distilleries Company both in leasing the Lillard lot for feeding pur- 
poses and in the opération of Cedar Brook Distillery, and if, as 
averred, the two agreements were negotiated at the same time, and 
with référence to each other, we may look to both to see how far 
each is affected or interpreted by the terms of the other. When 
we do this, when we place the two contracts side by side, and read 
them together, we can only see that the distilleries company was 
looking forward to a sale of its slop, possibly to W. F. Lillard, pos- 
sibly to his brother, or to both as a copartnership, and was by the 
lease preparing a place to be used by whoever should buy its slops 
as a feeding lot when slop should be delivered and fed to cattle. 



LILLAKD V. KENTUCK.T DISTILLERIES & WAEEH0U8E CO. IT-j 

The leasing contract does not in express terms obligate the lessee 
to (livide the lot into pens, or put in pipes, or feeding troughs, 
tanks, or tubs, or to do any spécifie thing except to erect and main- 
tain an outside fence. TÎiat the lot was leased "to be used as a 
cattle feeding lot" can hardly be regarded as a covenant to put in 
cross-fences, or piping or troughs, or sheds, but as a privilège, with 
the right to remove ail such improvements at the end of the lease. 
If W. F. Lillard or Lillard Bros, should exercise the right to_ re- 
ceive and feed the slops made at Cedar Brook Distillery — a right 
extended by the contract of leasing — a différent question would 
arise; for, in the absence of some other agreement between the par- 
ties, there would be the question as to the opération of the custom 
and usage in the sale and delivery of such slop to deliver same 
in a feeding lot adapted to feeding purposes. But this would be 
an obligation or term of the agreement which would attach itself 
as a terra of a contract for the sale of slop, and would not grow 
eut of any express or implied obligation found in this contract of 
leasing. If we assume that Lillard Bros, had the right to take ail 
the slop made by the Cedar Brook Distillery at the market priée 
by virtue of the option contained in the lease agreement, they did 
not do so. Upon the contrary, they entered into a separate writ- 
ing, by which they contracted for the slop from a daily consump- 
tion of only 1,200 bushels of grain, though it appears that the dis- 
tillery had a dailj' mashing capacity of 1,800 bushels. The price 
for this slop is aiso settled, and not left to be determined by the 
market price. Each contract is apparently complète in itself, and 
needs no référence to the other to be understood. 

The pivotai question raised by the demurrer is as to the efïect 
to be given to the averment in the answer that both contracts were 
made with référence to and in récognition of a custom or usage that 
parties contracting to sell distillery slops for feeding cattle do so 
with the mutual understanding that the slop shall be supplied or 
<lelivered to a feeding lot supplied with suitable cattle pens equip- 
ped with pipes, trouglis, tubs, and tanks adapted to distribute the 
slop in a manner for convenient feeding to cattle. The court below 
was of opinion that upon the facts of this case évidence of such a 
custom or usage would be inadmissible upon the ground that it 
would vary or contradict the terms of a written contract, or add 
a new term to a complète agreement. Nothing can be plainer than 
that it is not admissible to contradict a contract, written or oral, 
by évidence of a custom or usage. Barnard v. Kellogg, 10 Wall. 
383, 390, 19 L. Ed. 987 ; Grâce \\ Cent. Ani. Ins. Co., 109 U. S. 278, 
279, 3 Sup. Ct. 207, 27 L. Ed. 932; The Gazelle, 128 U. S. 474, 48G, 
9 Sup. Ct. 139, 32 L. Ed. 496 ; Seitz v. Brcwers' M. Co., 141 U. S. 
510, 12 Sup. Ct. 46, 35 L. Ed. 837 ; Dennis v. Slyfield, 117 Fed. 474, 
54 C. C. A. 520; 12 Cyclopedia, and cases cited, 1091. Touching 
the inadmissibility of custom or usage if répugnant to a term of con- 
tract, Justice Harlan has most happily stated the rule and its reason 
in Grâce v. Am. Cent. Ins. Co., cited above. "In Barnard v. Kel- 
logg," says the learned justice (10 Wall. 383, 19 L. Ed. 987), "this 
court quotes with approval the language of Lord Lyndhurst in 
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Blockett V. Royal Exchange Assurance Co., 2 Cromp & Jervis, 244, 
that 'usage may be admissible to explain what is doubtful ; it is 
never admissible to contradict what is plain.' This rule is based 
upon the theory that the parties, if aware of any usage or custom 
relating to the subject-matter of their negotiations, hâve so ex- 
pressed their intention as to take the contract out of the opération 
of any rules established by mère usage or custom." Every writ- 
ten or oral contract, and especially such as relate to trade or mer- 
cantile agreements, is presumably made with référence to the known 
and established custom and usages which prevail in respect to such 
agreements. Evidence of such prevailing custom or usage is thcre- 
fore admissible for the purpose of explaining the meaning of words 
or phrases which would otherwise not explain the intention of the 
parties, and also to annex to such contracts certain incidents which 
it is supposed the parties intended to tacitly annex, when the words 
they hâve used do not necessarily exclude the ordinary opération 
of such custom or usage. But the évidence of custom can neither 
contradict, destroy, nor modify what is otherwise plain. Renner 
V. Bank of Columbia, 9 Wheat. 581, 587, 6 L. Ed. 166 ; Bliven v. New 
England Screw Co., 23 How. 420, 431, 16 L. Ed. 510, 514; Robin- 
son V. U. S., 13 Wall. 363, 20 L. Ed. 653 ; 1 Addison on Contracts, 
§ 56; Capitol Cas & Electric Co. v. Gaines, 49 S. W. 462, 20Jvy. 
Law Rep. 1468; Johnson v. Royiton, 7 Queen's Bench, 438; Flor- 
ence Machine Co. v. Daggett, 135 Mass. 582; Bryan v. Spurgin, 5 
Sneed, 681 ; The Delaware, 14 Wall. 579, 603, 20 L. Ed. 779 ; Na- 
tional Bank v. Burkhardt, 100 U. S. 688, 25 L. Ed. 766 ; Cyclopcdia 
of Law and Procédure, vol. 12, p. 1082 et seq., and cases cited. 

In Renner v. Bank of Columbia, cited above, évidence of a local 
custom that payment of a note should not be demanded until the 
fourth day after due, contrary to the law merchant, which gave 
only three days of grâce, was held admissible in order to understand 
the intent of the parties to a note made in référence to it. Among 
other things, the court said : 

"It is said, however, that the effect of this testimony is to alter and vary 
by paroi évidence the written contract of the parties. If this is the light in 
which it is to be considered, there can be no doubt that it ought to be laid 
entirely out of view, for there is no rule of law better settled, or more snlu- 
tary in its application to contracts, than that which precludes the admission 
of paroi évidence to contradict or substantially vary the légal import of a 
written agreement. Evidence of usage or custom is, however, never consid- 
ered of this eharaeter ; but is received for the purpose of asccrtainiug the 
sensé and understanding of parties by their contracts, which are made with 
référence to such usage or custom ; for the custom then becomes a part of the 
contract, and may not improperly be considered the law of the contract, and 
it rests upon the same principle as the doctrine of the lex loci. AU contracts 
are to be governed by the law of the place where they are to be performed ; 
and this law may be, and usually is, proved as matter of fact. The rule is 
adopted for the purpose of carrying into elïect the hitention and understand- 
ing of the parties. That the note in question was to be paid at the Bank of 
Columbia, and to be governed by the régulations and custom of the institution, 
and so understood by ail parties, cannot admit of a doubt." 

In Bliven v. New England Screw Co., cited above, évidence was 
admitted of a custom of the factory to fill orders only in the order 
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in which they were received, in défense to a suit for not supplying 
a sufficient quantity of an article ordered. The court said : 

"Customary rights and incidents universally attacliing to the subject-matter 
of the contract in the i)lace vvhere it was made are impliedly annexed to the 
hmguage and terms of the contract, unless the custom is particularly and ex- 
pressly excluded." 

In Robinson v. U. S., cited above, évidence was received to show 
a usage of trade to deliver barley in sacks, the contract being silent 
as to how delivery should be made. Se, too, évidence of custom 
or usage is admissible to interpret words or phrases in a contract, 
written or oral, which are of doubtful signification. Barnard v. 
Kellogg, 10 Wall. 389, 390, 19 L. Ed. 987. 

The contract in suit is not only peculiar in respect to its subject, 
but as to the conditions and place of delivery. The daily product 
of slop is to be "delivered" by the distiller at a "feeding lot" sup- 
plied by the distiller. How is this delivery to be made? Is it to 
be piped, or delivered in barrels, tubs, or tanks? Obviously this 
is a question which must be answered by référence to the usual and 
customary mode prevailing among those who furnish and those 
who feed such slop. But it is to be delivered at a particular place 
supplied by the seller — a "feeding lot." That this place is to be 
supplied b}^ the seller is plain, although it has been suggested that 
when Lillard Bros, became themselves the purchasers and feeders 
of the slop made at Cedar Brook Distillery they themselves sup- 
plied the feeding lot. This contention is founded upon a clause 
in the leasing contract which provided that, if the défendants should 
themselves exercise the option of feeding the distillery slop, the 
lessor, W. F. Lillard, should receive no rent for that season. This 
is a specious argument. The subject of the lease was an unim- 
proved and unfenced parcel of 30 acres of ground. It was leased 
for a term of 10 years at an annualrental of $250, "to be used for 
a feeding lot for cattle." The expectation was that this naked lot 
would be adapted for use as a feeding lot, for the right to put in 
sheds, pipes, and troughs is granted, with the right to remove them 
at end of lease. One term of the contract of leasing was that 
either or both of the Lillards might hâve an option to take the dis- 
tillery slops during any season at market price, but that during the 
period of their exercise of this privilège they should receive no rent. 
But the exercise of this option would not terminate the lease or 
change the relation of the distillery company to the property. It 
was nothing more, in substance, than an agreement that if the Lil- 
lards should choose to take the produce of slop during any season, 
they should pay the market price, and also remit rent otherwise 
demandable. Now, what did the parties intend by the agreement 
that this daily product of distillery slop should be delivered at a 
"feeding lot" supplied by the distillery company, the plaintifif in 
this case? How was delivery to be made? What did they mean 
by a "feeding lot"? Did they mean a bare lot, or one divided into 
suitable subdivisions, and supplied with feeding troughs, tubs, 
tanks, etc., adapted to receive and distribute distillery slop? The 
question is not whether, under the leasing contract, there is an 
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implied agreement that the lessee shall subdivide the leased lot, or 
eqtiip it with facilities for either feeding or caring for cattle, but 
whether, under the contract for the sale and "delivery" of slop at 
a "feeding lot," there is such an obligation. 

The fourth clause of the contract for the sale of this slop provides 
that the buyers "shall hâve the privilège of using the necessary 
troughs and tubs which the first party [the Kentucky Distillery & 
Warehouse Company] is to place in feeding lot leased from W. F. 
Lillard." Of this claim the circuit judge said, in substance, that 
it implied no duty or obligation to place troughs, tubs, etc., in the 
feeding lot, but expresses a mère benevolent purpose, and confers 
the privilège of using same so far as necessary in case this purpose 
is carried out. Thus construed, the court was of opinion that évi- 
dence of a custom or usage which would impose a positive obliga- 
tion would be répugnant. But we cannot agrée to this interpré- 
tation. In référence to contracts where custom is ordinarily com- 
prehended as part of the agreement the rule, as we understand it 
to be, is that évidence of such custom and usage is not to be ex- 
cluded, unless the language employed by the parties is found to be 
plainly irreconcilable with the rule imposed by custom. The char- 
acter of the contract hère in issue is such as to raise a strong pre- 
sumption that the agreement to deliver at a cattle feeding lot raises 
a strong presumption that the delivery is to be according to the 
prevailing custom under such agreements, and the obligations im- 
posed by rule should be recognized as a part of this agreement un- 
less the fourth clause of the contract plainly and explicitly mani- 
fests an intention to substitute fôr the obligation imposed by cus- 
tom and usage the mère option of the seller to furnish the usual 
and necessary facilities for distributing and feeding such slop. 

But there is another and more reasonable construction of this 
provision, when read in connection with its context and in the light 
of the prevailing custom under such contracts, and that is that its 
purpose was to limit the right of the Lillard Bros, to the use of 
only such feeding troughs, tubs, etc., as shall be necessary for the 
feeding of the slop contracted to them. This is a reasonable lim- 
itation of the rule imposed by custom or usage in such cases, in 
view of the fact that the mashing capacity of the distillery was 
1,800 bushels of grain per day, while Lillard Bros, agrée only to 
take the slop produced from a daily mash of 1,200 bushels. If, 
therefore, the feeding lot afïorded feeding facilities for a greater 
number of cattle than could be expected to consume the slop con- 
tracted to Lillard Bros., this provision would limit their use to such 
facilities as were necessary, and enable the surplus of slop to be 
fed under some other arrangement. We therefore regard this 
clause as one which is not répugnant to the opération of the rule 
imposed by custom and usage, but a récognition of that usage. 
Without the aid of this évidence of custom this clause would be 
ambiguouS, for it would not be clear whether an obligation to sup- 
ply the necessary feeding troughs, tubs, etc., was imposed or a 
mère purpose to do so expressed. Neither do we think the answer 
and cross-claim should be interpreted as averring that there was 
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another and separate contract in paroi, by whicli the feeding lot was to 
be subdivided, and supplied with suitable troughs, pipes, tubs, etc. 
The language used by the pleader means that such an agreement was 
made because the contract was made in récognition of the obligation 
imposed by opération of the prevailing custom. That the parties should 
in their negotiations recognize the rule of custom is not to add a new 
term by paroi, but a récognition that it is a term of the written contract 
by opération of the custom. 

The court also sustained the gênerai deranrrer because it was of opin- 
ion that none of the items of damage set out in the counterclaim were 
recoverable, assuming the contract to hâve been breached as averred. 
The cross-claim is for spécial items of damage, and includes no count 
for gênerai damages. The items are : (1) The death of 67 head of 
cattle from crowding and starvation. (3) Loss of gain in weight and 
condition of cattle because insufficiently supplied with slop. (3) Cost 
of meal, hay, etc., and extra labor, necessitated by the failure to com- 
ply with the agreement. The ground upon which this conclusion is 
defended is that while the défendants might recover what it cost them 
to supply suitable troughs, pens, tubs, etc., and damages for any loss 
necessarily incurred while supplying the means for properly distributing 
slop for feeding, or loss of gain sustained by a prompt sale of the cattle 
when the distributing and feeding appliances were found insufïicient, 
they did neither of thèse things, but continued to receive slop and feed it 
to their cattle, although the facilities were not such as they had a right 
to demand. The distinction between gênerai and spécial damages is 
not always obvious. The one is supposed to be such damages as the 
law implies and présumes from the breach complained of, while spécial 
damages are such as hâve proximately resulted, but do not always 
immediately resuit, from such a breach, and will not, therefore, be im- 
plied by law. 13 Cyclopedia of Law, p. 13; Lawrence v. Porter, 63 
Fed. 62, 64, 11 C. C. A. 27, 26 L. R. A. 167 ; Parsons v. Sutton, 66 
N. Y. 92, 98. But spécial circumstances will justify recovery of spécial 
damages when specifically sued for, if they proximately follow from 
the breach, and are such as might reasonably be within the contempla- 
tion of the parties. Lawrence v. Porter, 63 Fed. 63, 64, 11 C. C. A. 
27, 26 L. R. A. 167. The counterclaim avers, in substance, that prior 
to December 25, 1903, and before plaintiff had subdivided said feeding 
lot into suitable cattle pens or constructed suitable lead troughs, tubs, 
or tanks, and feeding troughs, plaintiff notified défendants "that the 
feeding pens, tubs, tanks, troughs, and slop would be ready on said 
date, and that plaintiff would be ready to deliver to the défendants 
the slop as it had contracted to do, and thereupon the défendants, re- . 
lying upon said notice, and upon its said contract with the plaintiff," 
bought and placed in said feeding lot for the purpose of consuming 
the slop so to be delivered 1,431 head of cattle, but that plaintiff failed 
and refused to furnish suitable tubs, lead troughs, tanks, feeding troughs, 
etc., as it had agreed to do, and for a period of 12 weeks failed to comply 
with its contract until 18 weeks had elapsed. They also aver that 
plaintiff's attention was called to its failure in thèse respects, "and that 
plaintiff repeatedly promised to remedy said defects, and thèse défend- 
ants, relying on said promises, kept their cattle in the insufïicient pens, 
134 F.— 12 
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and tried to fatten their cattle as they had contemplated doing when 
the contract was made, but found themselves unable to do so." Now, 
the very object of this contract was to procure slop delivered in sucb 
way as that it might be economically fed for the purpose of fattening 
cattle. This purpose was one which inhered in the very nature of the 
agreement, and was therefore a purpose of which the distillery com- 
pany had notice. Under such circumstances it is very obvions that if 
the plaintiff had furnished no slop, or had furnished only a part of that 
it contracted to supply, the loss resulting from any outlay for other food 
or for labor necessitated, or any other expense, as well as any injury 
to the cattle conséquent upon insufficient supply of slop, would be re- 
coverable as the natural and proximate resuit of the breach. Neithet 
would défendants be necessarily excluded from recovering the damages 
resulting from loss of gain or profit anticipated, provided they are capa- 
ble of being shown with reasonable certainty, and are not purelv spéc- 
ulative. Hitchcock V. Anthony, 83 Fed. 779, 28 C. C. A. 80 ; Û. S. v. 
Behan, 110 U. S. 338, 4 Sup. Ct. 81, 38 L. Ed. 168 ; Howard v. Still- 
well Ce, 139 U. S. 199, 206, 11 Sup. Ct. 500, 35 L. Ed. 147; New 
Market Co. v. Embry, 48 S. W. 980, 20 Ky. Law Rep. 1130. 

But counsel for défendant in error say that Lillard Bros, do not aver 
that slop was not furnished, and only claim damages because the feeding 
lot was not divided into pens and supplied with sufificient and suitable 
troughs, tubs, tanks, etc. But if the slop was not delivered in the man- 
ner contemplated under the contract, but in such way as that it could 
not be advantageously fed, the damages conséquent are of the same 
kind as if there had been a breach as to the quantity or quality. A 
delivery in the way contemplated by the prevailing custom was as much 
a part of the contract as the furnishing of the slop itself. 

But it is said that thèse spécial damages might hâve been prevented 
if the défendants had themselves divided the lot into pens and put in 
proper lead and feeding troughs, tubs, tanks, etc., and that it was their 
duty to save themselves from the large losses they now sue for when 
they might hâve donc thèse things at comparatively small cost. When 
a contract has been breached the party entitled to its benefït must use 
reasonable exertions to save himself from the loss arising, and can 
charge the other party only with such damages as he could not, with 
reasonable expense and exertion, prevent. Lawrence v. Porter, 63 
Eed. 63, 65, 11 C. C. A. 27, 26 L. R. A. 167; Warren v. Stoddart, 
105 U. S. 224, 26 L. Ed. 1117; Wicker v. Hoppock, 6 Wall. 94, 99, 
18 L. Ed. 752. In case the contract breached is one of bargain and sale, 
the rule of damages for a breach by the seller is the différence between 
the contract and market price, for the buyer can indemnify himself by 
going into the market and supplying himself, if there is a market for the 
commodity. Lawrence v. Porter, cited above. But where the contract 
is of a différent description the duty of the party entitled to the benefit of 
the contract in respect to a course calculated to mitigate his loss must 
dépend upon circumstances. The burden of proving that the damages 
which bave been sustained in such cases could hâve been prevented 
rests upon the party guilty of the breach of contract. Costigan v. The 
M. & H. R. Co., 2 Denio, 609, 43 Am. Dec. 758 ; Hamihon v. Mc- 
Pherson, 28 N. Y. 72, 77, 84 Am. Dec. 330. In the case at bar it is 



LILLARD V. KENTUCKY DISTILLERIES & WAKEHOUSE OO. ITt) 

insisted that the défendants should hâve adapted the feeding lot for tlie 
proper feeding of cattle with slop by proper subdivisions, lead and feed 
troughs, etc., and charged same to plaintifï, or sold the cattle and sued 
for the loss. But thèse suggestions entirely overlook the averment of 
the counterclaim that, when notified of the condition of matters, the 
plaintifï repeatedly promised to perform their contract, and remedy the 
matter complained of, and that in reliance upon thèse promises tiiC}' 
continued to feed their cattle as best they could, but that it was 12 
weeks before thèse promises were kept. Thus it appears that the re- 
peated promises made by the plaintiff, and the reliance of défendants 
upon those promises, hâve resulted in enlarging the injury they hâve 
suffered beyond their probable loss if they had disregarded such prom- 
ises and taken a différent course to save themselves. That tlie de- 
fendants should now hâve their complaint dismissed because the dam- 
ages suffered are greater than they would hâve been if défendants had 
not credulously accepted the assurances of the plaintifï itself would 
be a crying injustice. It may be that défendants relied upon plaintiff s 
promises unreasonably long, and that they should not, therefore, be per- 
mitted to recover such part of their loss as should hâve been prevented. 
That will be a question upon the évidence. Upon the averments of the 
counterclaim there is no rational ground for saying that the cntire spé- 
cial damage sustained should hâve been prevented. But assuming that 
défendants hâve sufïered a greater loss than they reasonably should by 
reliance upon plaintitifï's promises, they certainly are not by that course 
precluded from recovering such damages as were sustained before thc}- 
were bound to make the requisite changes themselves. PlainlifT can 
only escape such part of the damages as should hâve been prevented, 
and the burden is upon it to show what the damages are which it was 
the duty of plaintifï, under the facts, to hâve prevented. 

As the demurrer went to ail the damages, it was too broad, and should 
hâve been overruled. 

Reverse, with direction to overrule the demurrer, with leave to plead. 

Following will be found the opinion of the court below (COCHRAN, 
District Judge) : 

ïhis is an action to recover $10,140, the purchase priée of slop made from 
1.200 bushels of grain at the Cedar Brook Distillery in Aiiderson eounly, Ky., 
each day it ran between Deeember 25, 1D02, and May 25, 1003, delivered iinder 
a written contract of sale between the plaintiff and the défendants dated No- 
vember 19, 1902, and set forth in full in the pétition. The delivery was on a 
lot adjacent to, if not adjoining, said distillery, where it was fed by défend- 
ants to cattle owned by them. An answer and counterclaim has been filed by 
défendants. It consists of two paragraphs, the second of which contains the 
counterclaim. It is, in substance, that said contract of sale does not contain 
the entire contract between the plaintiff and défendants entered into at the 
time said writing was executed; that a lease of said lot made by the défend- 
ant W. F. Lillard to Julius Kessler & Ce, a corporation, dated November 18, 
1902, and referred to in the contract of sale, a certain usage in the case of 
similar contracts between distillers and cattle men as to the action of the dis- 
tillers, and a verbal agreement between plaintiff and défendants formed a 
part of said contract and with said contract of sale constituted the entire 
contract between them ; that by said contract as thus made up plaintiff agreed 
to divide said lot by suitable fencing into not less than flve pens for the sépa- 
ration of the cattle into groups, and to provide a lead trough with suitable 
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fnlls and connections rnnning through the pens longitudinally, and other suit- 
nl)]e troughs and tanks or tubs for the distribution and storing of the slop ; 
that the plaintiiï failed to comply with its contract in this particular, and 
that by reason of such failure 67 head of cattle died from starvation, crowd- 
ing, and other casualties, to défendants' damage in the sum of $2,166.78 : 
1,340 head did not fatten as they wonid hâve to the extent of 115 pounds per 
hcad, and did not sell for as mnch othervvise as they would hâve to the extent 
of 75 cents per 100 pounds, to their damage on the one aecount in the suni of 
$6,540.25 and on the other in the sum of $9,115.20 ; and they were compellcd 
to furnish extra hands to care for and look aftor the cattle and additional 
feed, to vv'it, oil seed meal and hay, to tlieir damage on aecount of the hands 
in the sum of $100 and on aecount of the feod in the sum of $1,820 — makiiig 
a total damage of $19.751.23. The plaintiiï has filed demurrers to said plead- 
inga and motions to elect and strike out. The demurrers are to certain por- 
tions of each paragraph and to each paragraph as a vi^hole. I do not thiuk 
tliat a demurrer to a jiortion of a paragraph of a pleading Is correct practice. 
If any portion thereof is improper, it should be reached by a motion to strike 
out. But, whether so or not, it is in order first to inquire whether the de- 
murrer to each paragraph as a whole is well taken as to both or either para- 
graph. If so, It will be unnecessary to inquire fm-ther in regard to the pro- 
priety of any particular portions of said paragraphs. The disposition of the 
motions to elect and strike out should abide the disposition of such demurrers 
also. 

And flrst, as to the second paragraph, setting forth the counterclaim. The 
contract of sale dated November iO, 1902, certainly contains no such agreo- 
mont on plaintiff's part as défendants rely on. Tliere is no référence in it 
whatcvcr to tlic matler of fencina-. It provides that tlie plaintifC will dolivcr 
and tlie défendants i-oceive and ac<'e|)t the slop at said lot, referred to iis "the 
feediiig lot recontiy leased from W. 1'. Lillard near Cedar Brook Distillory," 
and that defoiidants should hâve the privilège of using the "necessary troughs 
and tubs" wliich the plaintiff "is to ])laee" in said lot. In the Impérial Dic- 
iionary it is said that the word " 'is' forms with the influitive a particular 
future tense, which often expresses duty, necessity, or purpose." Hère it does 
not express necessity. Nor can it be said to express duty, as the clause con- 
fers on défendants a privilège, and not a right, which Is the corrélative of 
duty. It must, then, express purpose. It is the privilège of using the neces- 
sary troughs and tubs which it is the piu'pose of plaintiff to place in said lot 
that is conferred on défendants. Thore is no other provision in said contract 
of sale making any référence to said lot, or to troughs, tubs, or tanks. 

Then as to the lease dated November 18, 1902. Two questions arise in this 
connection. One is as to whether, under the allégations of défendants' plead- 
ing, said lease can be read In connection with said contract of sale as forming 
a part of the contract between plaintiff and défendants. The conditions luirtci- 
whicli two or more writings can be read together as constituting one contract 
are thus stated by Mr. Justice Olifford in the case of Bailey v. H. & St. J. 
i:. R. Co., 17 Wall. 90, 21 L. Ed. 611 : "It Is well-settled law that several 
writings executed between the same parties substantially at the same timn, 
and relating to the same subjeet-matter, can be read together as forming 
jiarts of one transaction." According to this, three things are essential : (1) 
The writings must be "between the same parties" ; (2) they must hâve been 
executed "substantially at the same time" ; (3) they must relate "to the same 
subjeet-matter." Further on In the opinion he says that it must appear also 
"that the several writings are parts of a single transaction, either from the 
writings themselves or by extrinsie évidence; as It may be that the same 
parties hâve had more than one transaction In one day of the same gênerai 
nature." It is alleged by the défendants in their pleading that the two writ- 
ings in question were executed as parts of one and the same transaction. This 
allégation must be accepted as true on the demurrer. It may be assumed also 
that they were executed substantially at the same time, and that in part at 
least they relate to the same subjeet-matter. But on their face they are not 
between the same parties. The contract of sale is between plaintiff and dé- 
fendants ; the lease between W. F. Lillard, one of the défendants, and Julius 
Kessler & Co., a corporation. The plaintiff and the défendant R. H. Lillard 
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aro not parties to the leasc. In order to connect plaintiff thcrcwith, dcfend- 
ants allège that for ail intents and purposes eoncerning the management and 
opération of said distillery and said lease plaintiff and said Kessler & Co. 
were one and the same person. Whatever this may mean, it cannot be true. 
Plaintifif and Julius Kessler & Co, are two distinct corporations or légal per- 
sons. ïhere is no such thing as a mystical union of distinct persons in lavv, 
however it may be in theology. Défendants, however, allège further the said 
Kessler & Co. held and operated said distillery and carried on the business 
coniiected with it in trust for plaintiff, and without any bénéficiai interest 
therejn, and that said lease to it from the défendant W. F. Lillard was for its 
use and benefit. This is the sole fact alleged to make tbese two writings 
between the same parties and thus coniply with this condition of reading thciu 
together as one contract. The only ground, therofore, on whicb it can be 
said that they are between the same parties, is that plaintiiï, the csstui que 
trust, is bound by the agreenients contained in the lease made by Kessler & 
Co., the trustée, and that the défendant K. H. Lillard, equally with the de- 
fendant W. F. Lillard, is entitled to the benefit of said agreements by virtue 
of some provision in the lease. Assuming that this is good ground for so 
saying, we proceed to a considération of the other question referred to above. 
That question is whether the lease contains an agreement on the part of 
Kessler & Co. to do that which it is alleged In the counterclaim plaintiff 
agreed to do. By that writing the défendant W. F. Lillard Icased to Kessler 
& Co. said lot to be used as a cattle feedlng lot for the term of 30 years, with 
the privilège of an additional 10 years at an anuual rental of .¥250 per year, 
payable July ]st in each year, with the right to lay pipes upon it and build 
such sheds and houses for storage of forage as it might deem neeessary in the 
eonduct of said business. It provided that said lot should be inclosed by a 
lawful fence, at the expense of said défendant, who was to keep same in re- 
pair during the continuance of the lease, but ail inside or partition fences 
should be built at the expense of and maintained solely by Kessler & Co. ; 
that said défendant, or the défendant Roger H. Lillard, or the firm of Lillard 
Bros., composed of both défendants, should liave the refusai of the slop made 
at said distillery at the market priée for the seaaon in which this privilège 
was exercised — that is, at the priée paid for other slop to be fed under similar 
conditions; tliat in case of the transfcr of said lot by the death of said W. 
F. Lillard or other uuavoidable cause said R. H. Lillard should not be entitled 
to the refusai of the slop : that whenever Kessler & Co. furnished slop to 
be fed upon said lot by either of said Lillards, or both, or any firm or cor- 
poration in which they or either of them were intcrested, no rent should be 
paid for said lot by Kessler & Co. for the year in which cattle were fed 
thereon, unless it was furnished to said K. H. Lillard aftcr the transfer 
of said lot, in which cvcnt rent was to be paid; that whenever the distillery 
was not operated during the distilling senson no l'cnt was to be paid, and the 
lessor was to hâve the right to cultivate the land: that, should the slop be 
fed by other parties than the défendants, ail stock was to be romoved from 
the lot within five days from suspension of the distillery for the season ; and 
that said Kessler & Co. should hâve the right to remove from said lot ail 
pipes, fixtures, buildings, and material which it might place therein during the 
continuance of the lease, provided it should be removed within sixty dnys 
after the expiration of the lease. Such, substantially, are the provisions of 
the lease. There is no agreement in it on the part of Kessler & Co. to do 
anything to the lot, or to place anything upon it. There is no provision what- 
ever in relation to any troughs, tanks, or tnbs. There is the provision as to 
placing pipes and sheds and houses for storage of forage on the lot, but this 
confers simply a privilège upon Kessler & Co. to place them there. It Im- 
poses no duty upon them so to do. There is the provision also in regard to 
building inside or partition fences. This provision, however, Is not that 
Kessler & Co. shall build any inside or partition fences, but that ail such 
fenclng shall be built and maintained at their expense. Its purpose was to 
relieve the lessor of any possible duty as to building and maintainlng any 
such fenclng, or from being at any expense on account of it, and not to impose 
any duty on Kessler & Co. ; and It was no doubt suggested by the express 
provision that the lessor was to be at the expense of erecting and maintainlng 
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the OTitslde fencing. It follows from thls considération of tlie ternis of tlie 
lease that it oontains no agreement whatever ou tlie part of Kesslev & Co. 
to dlYide.the lot into cattle pens by suitable fencing or to furnish any troughs, 
tanks, or tubs. 

How, then, as to the usage and verbal agreement? Défendants allège that 
in the business of furnishlng distillery slop to cattlemen with which to (ecd 
their cattle It is the usage, under the conditions similar to those existing in 
this case, for the distillers to divide the feeding lots into suitable cattle pens 
by suitable fencing, and to provide suitable troughs and tanks or tubs for 
distributing and storing the slop, and that In this case at the time of tlie 
exécution of the contract of sale and lease plaintiff agreed verbally to divido 
the feeding lot in question into five cattle pens by suitable fenoing, and to pi-o- 
vide a lead trough with suitable falls and connections running throngli the 
pens longltudinally. I understand that the défendants are relylng on tlie 
verbal agreement as to the number of cattle pens and the lead trough and the 
usage as to the other troughs and tanks or tubs, the usage being made definite 
In the former partlculars by the verbal agreement. In order for the défend- 
ants to avail themselves of this alleged usage and verbal agreement as the 
basis of their counterclaims, It is essential that this should be a case where 
paroi évidence of usage and verbal agreement is admissible. The rule as to 
the admissibility of sueh évidence is alike in both cases. The gênerai rule on 
the subject is that paroi évidence of usage or verbal agreement is not admis- 
sible to add to, vary, or contradlct the terms of a written contract. In the 
foUowing décisions by the Suprême Court of the United States this rule was 
applied as to paroi évidence of a verbal agreement : Kichardson v. Hardwiel^, 
106 U. S. 252, 1 Sup. et. 213, 27 L. Ed. 145; Seitz v. Brewers' M. Co., HT U. 
S. 510, 12 Sup. et. 4G, 35 L. Ed. 837 ; Culver v. Wilkinson, 145 U. S. 20.'5. 12 
Sup. et. 832, 36 L. Ed. 676; Van Wlnkle & Co. v. Crowell, 146 U. S. 42, 13 
Sup. et. 18, 36 L. Ed. 880. In the following décisions of said court it was a]»- 
plied as to paroi évidence of an alleged usage: Oelricks v. Ford, 23 IIow. 49, 
16 L. Ed. 534 ; Orient Ins. Co. v. Wright, 1 Wall. 470, 17 L. Ed. 505 ; Thomp- 
son V. Riggs, 5 Wall. 603, 18 L. ÏM. 704; Barnard v. Kellogg, 10 A^'all. 383. 
19 h. Ed. .987 ; Stagg v. Conn. Mut. Ins. Co., 10 Wall. 589, 19 L. Ed. 1038 : 
The Delaware, 14 Wall. 579, 20 L. Ed. 779; Partridge v. Ins. Co., 15 Wall. 
573, 21 L. Ed. 229; Ilearne v. 1ns. Co., 20 Wall. 488, 22 L. Ed. 395; Nat. Sav. 
Bank v. Ward, 100 U. S. 195, 25 L. Ed. 621; Tllley v. City of Chicago, 103 
U. S. 155, 26 L. Ed. 374 ; Grâce v. Am. Ins. Co., 109 U. S. 278, 3 Sup. Ct. 207. 
27 L. Ed. 932 ; Meissner v. Brun, 128 U. S. 474, 9 Sup. Ct. 139, 32 L. Ed. 49(i. 
In the case of Partridge v. Ins. Co., Mr. Justice Miller, in referring to the 
paroi évidence offered therein, said : "It appears to us that the testimony 
ofïered would hâve established a new and distinct term to the contract. It 
would hâve established a contract very différent from the written one intro- 
duced by plaintiff. The language of the latter vras neither ambiguous nor 
technieal. It required and needed no expert, no usage, to discover its nieau- 
Ing. To bave admitted the usage offered in évidence in the case would hâve 
been to make a contract for the parties differing materially from the written 
one under which they had both acted for some tlme." And in referring gen- 
erally to the cases where paroi évidence of usage Is admissible he said : "Bvit 
when It is sought to extend the doctrine beyond this, and incorporate the cus- 
tom on to an express contract whose terms are reduced to writing and are 
expressed in language neither technieal nor ambiguous, and therefore needing 
no such aid ta its construction, It amounts to establishing the principle that 
a custom may add to or vary or contradict the well-expressed intention of the 
parties made in the writing. No such extension of the doctrine is consistent 
either with authorlty or with the principles which govern the law of con- 
tracts." And in the case of The Delaware, Mr. Justice Clifford said : "Evi- 
dence of usage is admissible in mercantile contracts to prove that the words 
in which the contract is expressed in the particular trade to which the con- 
tract refers are used in a particular sensé, and différent from the sensé which 
they ordinarily import ; and it is also admissible in certain cases for the 
purpose of annexing incidents to the contract in matters upon which the con- 
tract is silent, but it is never admitted to make a contract or to add a new 
élément to the terms of a contract previously made by the parties, Such 
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ovidencp iiui.v Iio introdueed to oxplnin -what Is ambifnwns, but it is noror nd- 
missible to vary or fontradlct what is plain. Evidence of the kind may be 
admitted for the pnrpose of definiiig what Is uncertain, but it Is never prop- 
erly admitted to alter a gênerai ruie of law, nor to make the légal rights or 
liabilities of the parties other or différent from what they are at comnion 
law." It will be noted that Mr. Justice Clifford in the above quotation refera 
to an exception to tlie ruIe against paroi évidence when he says that such 
évidence of usage is admissible in certain cases "for the purpose of annexing 
incidents to the contract in matters upon wiiich the contract is silent." It 
may be well, perhaps, for the purposes of this case to aseertain the exact 
meaning of this exception. An application of it will be found in the previoua 
case of Eobinson v. U. S., 13 Wall. 363. 20 L. Ed. G53. Tbat case was an 
action to recovor damages for nondelivery of barley under a written contract. 
The contract was silent as to whether the barley was to be delivered in bulk 
or in sacks. It was tendered in bulk and refused. In justification of the re- 
fusai it was proven by paroi that it was, and always had been, the usage at 
the place where the contract was made and to be perfornied to deliver grain 
in sacks. Such évidence was held to be admissible, Mr. Justice Davis said : 
"ïhe contract, by its terms, is silent as to the mode of delivery, and, although 
there are two modes in whlch this can be done, yet they are essentially différ- 
ent, and one or the other, and not both, must hâve been In the mind of the 
jjarties at the time the agreement was entered into. In the absence of an 
express direction on the subject, extrinsic évidence must of necessity be re- 
sorted to in order to flud out whieh mode was adopted by the parties ; and 
what extrinsic évidence Is better to aseertain this than that of usage? If a 
person of a partieular occupation in a certain place makes an agreement by 
virtue of which something is to be done in that place, and this is uniformly 
done in a certain way by persong of the same occupation in the same place, 
it is but reasonable to assume that the parties contracting about it and 
specifying no means of doing it différent from the ordinary one, mcan that the 
ordinary one, and no other, should be followed. Parties who (-ontract on a 
subject-matter concerning whieh known usages prevall by Implication incor- 
porate them into their agreement if nothing is said to the contrary. The évi- 
dence in the présent case did not tend to contradict the contract, but to define 
its meaning on an important point, where, by its written terms, It was left 
undcflned. This, it is settlod, may be done." The paroi évidence of the usage 
in that case was for the purpose of annexing an Incident to the contract in 
a matter upon which it is silent, and it was on this ground that it was held 
to be admissible. But this is not the only instance where paroi évidence of 
usage or verbal agreement is admissible on the ground of silence in the con- 
tract. Another instance is referred to In the following statement of .Tudge 
Wallace in the case of Sun Printing & Publishing Ass'n v. Edwards, 113 Fed. 
445, .51 C. C. A. 279, to-wit: "When the writing is of a nature to import that 
it was not intended to embody the entire contract betwecn parties, oral évi- 
dence to prove the whole terms is admissible. An example of such a writing 
is a mémorandum of purchase or sale." Possibly, also, Judge Lurton bas this 
instance in mind when he says in the case of Dennis v. Slyfleld, 117 Fed. 474, 
54 C. 0. A. 520 : "There may be instances in which a contract Is partly in 
writing and partly oral, and the two together constitute the contract, so there 
may be a question of facts as to whether the written agreement is or Is not 
the entire agreement. Illustrations of such cases are afforded by the cases 
of Rail way Co. v. Jurey, 111 U. S. 584, 4 Sup. Ct. 566, 28 h. Ed. 527, and 
Bank v. Cooper, 137 U. S. 473, 11 Sup. Ct 160, 34 L. Ed. 759, where the ques- 
tion was whether a bill of lading constituted the entire contract." Judge 
Wallace's statement of this in.stance, however, is not broad enough to covor 
ail cases coming within it. He limits it to cases where it is the nature of the 
writing to import that it was not intended to embody the entire contract. It 
covers ail cases where the writing so imports, whether such is the nature of 
the partieular writing or not. But the essential condition of this instance of 
said exception is that the writing so imports. If it does not so impoi't, paroi 
évidence Is not admissible to add a term to the contract by usage or verbal 
agreement nierely betause the writing is silent as to such term. The necessity 
of its existence was emphasized in the case of Seitz v, Brewers' Kef. M. Co., 
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supra. That was an action on a written contract to recover the purehase 
priée of a refrigerating maclilne. Ttie défendant set up by way of défense 
and counterelaim a contemporaneous verbal guaranty tliat tlie macliine liad a 
certain capacity, and would accomplish a certain resuit. It was declded that 
paroi évidence of such agreement was inadmissible. Mr. Chief Justice FuUer 
said : "Undoubtedly, the existence of a separate oral agreement as to auy 
niatter on which the written contract Is silent, and which is not inconsistent 
with Its terms, may be proved by paroi, if under the circuinstances of the par- 
ticular case it may properly be inferred that tlio parties did not iutend the 
written paper to be a complète and final statement of the whole transaction 
between them. But such an agreement miist not only be collatéral, but nnist 
relate to a subject distinct from that to which the written contract applics : 
that is, it must not be so elosely connected with the principal transaction as 
to form part and parcel of it. And when the writing itself upon its face 
is couched in such terms as import a complète légal obligation without aiiy 
uncertainty as to the object or estent of the engagement, it is conclusively 
presumed that the whole engagement of the parties and the extent and manner 
of their undertaking was reduced to writing." And again he says: "VV^hetlnr 
the written contract fully expressed the terms of the agreement was a ques- 
tion for the court, and, since it was in this instance complète and perfect ou 
its face, without ambiguity, and embracing the whole subject-matter, it ob- 
viously eould not be determined to be less compreTiensive than it was. And 
this conclusion is unaffected by the fact that it did not allude to the capacity 
of the particular machine. To hold that mère silence opened the door to 
paroi évidence in that regard would be to beg the whole question." 

We are now in position to apply this gênerai rule as to the inadmissibiliiy 
of paroi évidence of verbal agreement or usage to add to or vary or contradict 
a written contract and this exception thereto to the case in hand. We bave 
hère two writings, a lease and a contract of sale. They purport ou their fa' <■ 
to be separate transactions, and not parts of one transaction. They bear dif- 
férent dates, the one of later date referring to the one of earlier date as a 
completed transaction, and they are between différent parties. But, as stated, 
it is alleged that they are parts of one transaction, and for the purposes of 
the demurrers we hâve assumed that this allégation must be accepted as true. 
ïhis aside for the présent, however, and treating in connection with the mat- 
ter now in hand the two writings as separate transactions, as they on their 
faces purport to be, what resuit hâve we? And, flrst, as to the lease. Pos- 
sibly the défendant W. F. Lillard, the lessor, and perhaps, also, the défendant 
R. H. Lillard jointly with the former, would hâve been entitled to the slop 
for the season in question at the market price as against Jullus Kessler & 
Co., the trustée, and possibly, also, as against the plaintifC, the cestui que trust, 
under the lease alone, without any further contract on the subjoct. It may 
be said that it did not contemplate any subséquent contract in relation to the 
slop between those parties, or any of thein, but only a notification that the 
slop would be taken at the market price. But if it be conceded that it did 
contemplate such a contract, the lease was certainly a complète contract in 
and of itself otherwise. There is no reason for inferrlng therefrom that the 
parties thereto did not intend the lease to be a complète and final statement 
of the whole of that transaction between them with this possible exception, 
otherwise the lease does not Import that it was not intended to embody the 
eutire contract between said parties. This being so, paroi évidence of usage 
or verbal agreement is not admissible to add to It the agreement relied on 
as a basis of the counterelaim on the ground that the lease is silent in regard 
thereto. But the lease is not entirely silent as to the matters covered by said 
alleged agreement. It is silent as to troughs and tanks or tubs. It is not 
silent as to inside or partition fences. To admit the paroi évidence in ques- 
tion would be to vary the provision in regard thereto from a stipulation that 
the lessee, Kessler & Oo., was to bear the expense of building and maintaining 
such fencing to a stipulation that said lessee was to divide the feeding lot by 
suitable inside or partition fencing Into flve cattle pens. Then as to the con- 
tract of sale, though it may not hâve been contemplated by the lease, it served 
a purpose in addition to any that was served by the lease. It limited the 
quantity of slop to be fumlshed to that obtalned from 1,200 bushels of grain. 
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fixed the price, and added plaintiff, tlie cestul que trust, as an cxpross party 
to the contract. On its face it purports to be a complète contract. It eannot 
be Inferred from its terms that the parties thereto Ûld not intend it to be a 
complète and final statement of the whole of that transaction. It doos not 
import that It was not intended to embody the entire contract But it may 
be said that the contract Is silent as to the mode of delivery of the slop, and 
therefore, iinder the authorlty of the case of Robinson v. U. S., supra, tlie 
paroi évidence In question was admissible. But au agreement in resard to 
the fencing bas nothing to do with the delivery of the slop. It Is not a mode 
of its delivery. AU that plaintiff was to do by the contract was to deliver the 
slop at the lot, and the défendants were to accept it there. There was no 
agreement on plaintiff's part to feed the slop to the défendants' cattle. Then 
as to providing troughs. tanks, or tubs. Though tliere is more reason,*perhnps. 
for saying that furuishing such articles has somethlng to do with the delivery 
of the slop than the division of the lot Info cattle peus, the contract Is not 
silent In regard thereto. To admit the paroi évidence in question would be 
to vary the stipulation that the défendants were to hâve the privilège of using 
the necessary troughs and tubs which it was the purpose of plaintiff to place 
In the lot to a stipulation that plaintiff was to furnish ail the troughs and 
tubs which défendants should need in feeding their cattle. 

The resuit, then, of our considération of the two writings as separate trans- 
actions, is that it must be held that the paroi évidence In question Is inad- 
missible. Considering them as parts of one transaction eannot resuit differ- 
ently. The only efïect of doing so is to render the lease complète in the only 
particular in which it Is possible to say that it was Incomplète. In other 
words, the lease contemplated that, if the défendants exercised the privilège 
conferred by it of taking the slop, then a contract would be made in relation 
thereto, and in pursuance to this forward look of the lease the contract of 
sale was executed. Reading them together, flts them together, and makes a 
complète transaction. 

Counsel for défendants cite a number of authorities bearing on the question 
of the admissibillty of paroi évidence of usage, and quote gênerai expressions 
therefrom. The décisions of the Suprême Court of the United States, which 
are blnding upon me, cover the ground so completely that I hâve not found 
it necessary to consider thèse authorities carefully, in order that I might point 
out wherein tbey do or do not support the position taken herein. It will be 
noticed that in some of the décisions of the Suprême Court référence is made 
to the fact that In some .iurisdictlons the rule as to admlssibility of such évi- 
dence is broader than it will allow, and that the tendency of the décisions In 
that court is to narrow the rule, and restrict its api)lication. For this reason. 
If none other, it is not helpful to consider the décisions in other .•jurisdictlons 
when those of the fédéral jurisdiction are so numerous and explicit. 

In reflecting upon the ground thus far covered, it occurs to me to add that 
the only possible basis for clalming that there was any agreement to do the 
things set up by défendants is this : The stipulation in the lease in regard 
to inside and partition fences should be construed to be an agreement not only 
to bear the expense of building and maintaining such fences, but also an agree- 
ment to build and maintain them. If the provision In regard to the défend- 
ants' taking the slop made at the distillery had been an absolute agreement 
on their part to take ail the slop so made during the term of the lease at 
the market price, it could be said that the lease was a complète contract, and 
no additlonal contract In regard thereto was in contemplation, and, as de- 
fendants had agreed to take ail the slop absolutely, the stipulation as to Inside 
or partition fences should be construed as above indicated. But the défend- 
ants did not so agrée. They stipulated only for the refusai of the slop. The 
lease contemplated that others than défendants might take the slop. In that 
contingency défendants would not bave any interest whatever In the matter 
of inside or partition fences. In vlew of this, the stipulation as to the fences 
should be construed to mean just what it says, and no more, to wit, that plain- 
tiff Is to bear the expense of building and maintaining such fences, leaving it 
open, in ea.se défendants exercised their privilège, and another contract was 
made covering the matter, to insert in such contract such stipulation as might 
be agreed on in regard thereto. But, even if such a construction should be 
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given to sald provision, it relates oiilj' to tlie fencing, and Is for nocossary 
fencing, and not for dlviding tlie lot into five cattle pens. And, besides, It 
must be maintained that plaintlfC, who was uo party to tbe lease, was bouiid 
by tbe stipulation — a proposition whlcb we bave siuiply assumed witboiit 
Taking position as to its correctness one way or tbe otber. 

But there is anotber ground of gênerai demurrer to tbe counterclalm. Tbe 
damages alleged to bave been sustained by tbe breacb of tbe alleged agreement 
are specialized Into five distinct items, to wit, tbe deatb of 67 head of tattie, 
tbe failure of tbe 1,340 bead to take on 115 pounds per bead, tbe failure of 
those head to sell for as mucb as tbey would bave sold by 75 cents per 100 
pounds, tbe increased exponse of labor, and tbe increased expense of feed. 
Are défendants, if entitled to recover at ail, entitled to reeover an account of 
either élément of damage tbus alleged? Wbat nmst now be accepted as tbe 
leading case on tbe subject of measure of damages in breacb of coutract cases 
is the récent case of Globe Refining Co. v. Landa Cotton Oil Co.. 190 TT. S. 
540, 23 Sup. et. 754, 47 L. Ed. 1171. In that case .Mr. Justice Holmes snys 
tbat : "The parties themselves, expressly or by implication, fix the nile by 
which the damages are to be measured." The principle for determining wbat 
rule tbe parties bave flxed by implication wbere tbey hâve said notbing ou tlio 
subject he says is "w*hat the parties probably would bave said if they hiwi 
spoken about the matter," or, more deflnitely, such damages as "it may be 
fairly presumed he [i. e., the obliger] would bave asseuted to if tbey bad 
been presentcd to bis mind." And hère it is not the damages tbat ho would 
bave assented to for a willful breach, but for a breacb tbat he could not 
bave prevented. That case v?as an action to recover damages for the iioii- 
delivery of oil. And In expressing thls last Idea Mr. Justice Holmes said : 
"In the présent case tbe defendant's mill and ail its oil migbt bave beoii 
burned before tbe time Came for delivery. Such a misfortune would not bave 
lipeen an excuse, althougb probably it would bave prevented performance of 
the contract. If a coutract is brokeu, the measure of damages generally is tbe 
same, whatever the cause of tbe breacb. We bave to consider, theref^ire. what 
tbe plaintifE would bave been entitled to recover in tbat case, and tbat dépends 
on wbat lialiility the défendant fairly may be supposed to bave assumed con- 
sclously, or to bave warranted the plaintifC reasouably to suppose tbat it as- 
sumed wben the contract was made." The measure of damages, therefore, for 
plaintlff's breach of its alleged agreement to divide tbe lot into five cattle 
l)ens and to provide troughs and tanks or tubs is such damages as the plaintiff 
fairly may be supposed to bave assumed consciously or to bave warraiitod tlie 
défendants reasonably to suppose tbat it assumed wben the contract was made. 

Wbat, tben, are the damages which the plaintifC fairly may be supposed to 
bave so assumed or to hâve warranted tbe défendants reasonably to suppose 
it so assumed? Are they the reasonable expenses of so dlviding the lot and 
providiiig tlie troughs and tanks or tubs and any losa sustained in tlie mcan- 
time caused by delay in having them, or the difCerenee betweeu the contract 
price of the cattle purchased in reliance upon the coutract and wbat tbey 
could bave been sold at as soon as the breacb was known, or tbe reasonable 
profits which défendants would hâve niade under the contract assuming them 
to hâve soid them as soon as tbe breach beeame known, or tbose claimed by 
défendants? I do not deem it necessary to go fartber thau to say tbat, in 
my opinion, tbose damages are not tbe damages claimed by défendants. 
The défendants having limited their claim to certain specified damages, none 
of which tbey are entitled to recover, their counterclalm is demurrable, even 
though damages migbt hâve been claimed to which tbey are entitled. Thls, 
then, is an additional ground for sustaining the demurrers to the second 
paragrapb. 

Tbe défendants cite tbe case of New Market Co. v. Embry & Co., 48 S. W. 
980, 20 Ky. Law Rep. 1130. Tbat, however, was an action to recover damages 
for tbe nondelivery of slop under a contract similar to some extent, no doubt, 
to tbe one involved in this case after the performance of the contract bad 
been entered upon. I don't tbink it applicable to this case, which is not an 
action to recover damages for nondelivery of the slop, but for breach of a 
side agreement to divide the lots Into cattle pens and furnisb troughs, tanks, 
or tubs. 
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This considération of the matter of damages suggests the question whether 
the défendants did not waive the breaeh of the alleged agreement to divide thp 
lot into cattle pens and furnish troughs and tanlis or tubs by going abead 
under the contract with the knowledfçe that it had not been coniplied with. 
It is alleged that no other slop could be procured, and plalntilï repoatedly 
proniised to comply with the contract. This niay be the reasou why défend- 
ants went ahead under the contract. But, having done so. can they now com- 
plain of the breaeh? I do not find it necessary to décide this question, but 
siniply refer to it as one of the questions raised by the demurrers. 

It remains to eonsider the dcmurrer to the flrst paragraph as a whole. 
It is certain that it does not allège any affirmative défense to the action. 
Does it traverse any of the essential faets alleged in the pétition? There Is 
a certain déniai of the delivery o£ the slop, but it is not a good déniai. It 
is simply a déniai of the delivery of ail the slop alleged to bave been dellvered, 
and a déniai that it was delivered under the terms of the contract as de- 
fendants claim it to hâve been, or in aecordance therevvith. This is clearly 
insufflcient to make an issue. 

For the rear-ons stated, the demurrers are sustained so far as they apply 
to eaeh paragrar)h, and the défendants are given leave to amcnd. In view 
of this ruling it is not necessary tbat I should act on the motion to elect and 
to strike out 



McGREGOR v, UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit. November 15, 1904.) 

No. 542. 

1. CrJMINAL LAW — ASSIGNMENTS OF ErROR — SUFFTCIESCT. 

Assignmeuts of error in a criminal case, based on tbe admission of évi- 
dence, which fail to set out the évidence so admitted, as required by rn!e 
11 of the Circuit Court of Appeals (90 Fed. exlvi, 31 C. C. A- cxlvi), will 
not be eonsidered by such court. 

2. iNDicTMENT — Motion to Quash— Review of Rulino. 

A motion to quash an Indlctment is addre.ssed to the discrétion of the 
court, and in the fédéral courts the refusai to quash will not be revlewed 
In an appellate court. 

3. Same — Evidence befoke Grand Jury — Investigation by Tbial Court. 

It is not the duty of a trial court, on a motion to quash an indlctment, 
to investigate the character of the évidence taken by the grand jury, in 
order to ascertain if a portion of it was incompétent or illégal, or if it 
was InsutHcient to justify the finding of the indlctment, and such matters 
should not be gone into unless in exceptional cases, where the ends of 
justice imperatively require it. 

4. Same— JoiNDER or Offenses. 

Charges against the same défendants for consplracy to defraud the 
United States, based on Rev. St. § 5440 [V. S. Comp. St. 1901, p. 3076], 
aud for receivlng money from their alleged co-conspirator for aidlng to 
procure a contract from the government, and for services rendered In 
relation to the saine, based on sections 1781, 1782 [U. S. Comp. St. 1001, 
pp. 1212, 1213J, défendants being clerks in a department, and such charges 
ail relatlng to the same transaction, may properly be jolned in différent 
counts in the same indictment under Rev. St. § 1024 [U. S. Comp. St 1901, 
p. 720]. 

5. Same— Requieino Election between Counts. 

Where the différent counts of an indictment, while charging différent 
offenses, ail relate to the same transaction, so that the évidence ofCered 
to sustain one is also admissible under the others, the court may properly 
refuse to require the government to elect between them. 

[Ed. Note. — For cases In point, see vol. 27, Cent. Dlg. Indictment aad. 
Information, §§ 444, 451, 452. 
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8. CiirMiNAL Law— RuuNG on Motion foe Election between Counts — Re- 

VIEW ON EHEOK. 

A motion to require the government to elect between the counts in an 
iudictment is addressed to the discrétion of the court, and the ruiiug 
thereon is not revievvable on a writ of error in the fédéral courts. 

7. CosspiBAOY TO Defuaud THE TTnited States — Requisites op Offense. 

It is not neeessary, to sustain an indlctment under Rev. St. § 5440 [U. 
S. Conip. St. 1901, p. 367G], which malies it an offense to conspire -to 
defraud the United States In any manner or for any purpose," that the 
consummation of the conspiracy would hâve caused pecunlary loss to the 
government, where the défendants are its officers or employés. 

8. United States — Opi'enses by Officers — Clerks in Departments. 

A clerk in one of the departments is subject to indlctment under Rev. 
St. § 1781, or section 1782 [U. S. Comp. St. 1901, pp. 1212, 1213], as an 
"offlcer and agent" or an "offlcer and clerk" of the United States. 

9. CoNsriRACY — Instructions — Iktent. 

Instructions with respect to the intent neeessary to be found to warrant 
a conviction of défendants on a charge of conspiracy to defraud the United 
States, which chargcd, in efCect, that, if défendants intended the consé- 
quences which naturally and in fact resulted from their acts, and such 
resuit was to defraud the government, they could not be acquitted because 
they may not hâve thought the government would be defrauded, con- 
sldered and approved. 

In Error to the District Court of the United States for the District 
of Maryland. 

A. E. L. Leckie and William S. Bryan, Jr. (Charles A. Douglas, on 
the brief), for plaintiff in error. 

Charles J. Bonaparte and John C. Rose (Morris A. Soper, on the 
hrief), for défendant in error. 

Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, 
District Judges. 

GOFF, Circuit Judge. The grand jury of the United States for the 
district of Maryland on the 25th day of June, 1903, found an indictment 
containing 14 counts against the plaintiff in error and one Columbus 
-Tîllsworth Upton. The first and second counts of the indictment were 
drawn under section 5440 of the Revised Statutes of the United States 
[U. S. Comp. St. 1901, p. 3676]. The first count charged the de- 
fendants with conspiring with one Charles E. Smith to defraud the 
United States. It was alleged in that count that said défendants were 
clerks in the Post-Office Department of the United States, in the office 
of the gênerai superintendent of the free delivery System; that said 
Smith, with whom they so conspired, was a dealer in leather goods in 
Baltimore, and that he was, in furtherance of said conspiracy, to sub- 
mit to the superintendent of the free delivery system a sample pouch, 
convenient for the use of letter carriers, and offer to furnish pouches 
like said sample in lots of 1,000 each, at 90 cents per pouch, the said 
défendants and Smith then and there knowing that such price was 
greatly in excess of the real value of said pouches, and greatly in excess 
of the price at which the government could procure the same elsewhere. 
And it was further set forth that the défendants were to use their influ- 
ence and officiai positions to hâve such offer of Smith accepted, they to 
conceal from the First Assistant PoStmaster General, who by law was 
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the person authorized to accept siich offer, the fact that such price was 
excessive, and then that said vSmith, on the consummation of the sale 
and the receipt of the sum of 90 cents per pouch, was to pay said de- 
fendants 40 cents for each pouch se bought and paid for. In this count 
the three conspirators were cliarged, one or the other of them, with 
doing 28 overt acts in pursnance of the object of such conspiracy. 

The second count, after stating the officiai positions of said défend- 
ants in character like as they were set forth in the first count, went on 
to charge that said vSmith had theretofore furnished pouches to the gov- 
ernment at the price of 90 cents each, which was greatly in excess of 
the real value of the pouches, and the price at which such pouches 
could hâve been purchased by the department, as défendants well knew, 
and the count then set forth the conspiracy to be that the défendants 
should use their officiai positions to secure additional orders for Smith, 
and that they should be paid by him 40 cents on each pouch for which 
additional orders should be given. This count désignâtes 14 overt acts 
done by some of the three conspirators in furtherance of the object of 
the conspiracy, thèse acts being the same as 14 of the 28 set forth in 
the first count. 

The counts of the indictment from 3 to 10, inclusive, were based upon 
section 1781 of the Revised Statutes of the United States [U. S. Comp. 
St. 1901, p. 1212]. The third count charged that the défendants, at 
Baltimore, on the 3d day of October, 1902, being officers and agents 
of the United States, took and received $2,000 from Charles E. Smith 
for procuring and aiding to procure for said Smith a contract from the 
Post-.Oifice Department to' furnish that department with 5,000 leather 
pouches at the price of 90 cents each. The fourth, fifth, and sixth 
counts, with the exception of the dates, were identical with the third, 
The seventh count charged that said Smith had offered the gênerai 
superintendent of the free delivery System of the Post-Office Depart- 
ment of the United States government to furnish that department 
leather pouches for the use of letter carriers in lots of 1,000 at 90 cents 
each; that the défendants were officers and agents of the government, 
and that prior to the commission of the offense charged they had pro- 
cured and aided to procure the First Assistant Postmaster General 
to accept said offer and contract with Smith for 5,000 of said pouches 
at the rate mentioned, and that on the 2d day of October, 1902, at 
Baltimore, the said défendants being then and there officers and agents 
of the government, did take and receive $2,000 from Smith for pro- 
curing and aiding to procure for him said contract. Exeept as to the 
dates, the eighth, ninth, and tenth counts are identical with the seventh. 

From 11 to 14, inclusive, the counts are drawn under section 1782 of 
the Revised Statutes of the United States [U. S. Comp. St. 1901, p. 
1213]. Count 11 charges that before the commission of the alleged 
offense the said Smith had offered to furnish the gênerai superintendent 
of the' free delivery System of the Post-Office Department of the United 
States leather pouches for the use of letter carriers in lots of 1,000 at 
90 cents each ; that the défendants were officers and clerks in the em- 
ploy of said government, and that they had rendered certain services 
to Smith, in that they had procured and aided to procure the said de- 
partment, through the First Assistant Postmaster General, to accept the 
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offer of said Smith for 5,000 of such pouches, and that afterwards, on 
the 22d day of October, 1902, at Baltimore, the défendants, officers and 
clerl<s as aforesaid, unlawfully did receive certain compensation, to 
wit, the sum of $2,000, then and there paid by Smith for their services 
so rendered. Except as to the dates mentioned, the twelfth, thirteenth, 
and fourteenth counts are identical with the eleventh. 

When called upon to plead to the indictment, each of the défendants 
moved to quash it on the ground that inadmissible testimony had been 
considered by the grand jury. The motion to quash was overruled by 
the court, after which the défendants demurred to the indictment, and 
to each and every count thereof, which demurrer was overruled. The 
défendants then pleaded not guilty to each count, and also filed a spécial 
plea to each count. To the first and second counts the spécial pleas 
set up that the Post-Office Department had purchased f rom one Maurice 
Runkel pouches similar to those mentioned in said counts for 90 cents 
each, and that, if the pouches mentioned in the indictment had not been 
purchased from Smith at 90 cents, pouches no better would bave been 
purchased from Runkel at 90 cents, and that the United States suffered 
no pecuniary loss by the pouches having been purchased from Smith in- 
stead of from Runkle. The spécial pleas to the other counts each set forth 
that the défendant McGregor was a third-class clerk in the Post-Office 
Department of the United States, and that he was not an officiai of the 
United States in the sensé in which that term is used in the statute of 
the United States under which such counts of the indictment had been 
drawn. The United States demurred to said spécial pleas, and to each 
of them, and the court sustained such demurrer. The défendants' then 
moved to quash the indictment, alleging as a reason therefor its duplic- 
ity, and this motion the court also overruled. They then moved that 
the government be required to elect on which count of the indictment 
it would proceed to trial, and this motion was overruled. The sections 
of the Revised Statutes before mentioned, under which the indictment 
was drawn, read as follows : 

"Sec. 5440. If two or more persons conspire eitlier to commit any offense 
against the United States, or to defraud the United States in any manner 
or for any purpose, and one or more of such parties do any act to efCect the 
ohject of the eonspiracy, ail the parties to such conspiracy shall be liable to 
a penalty of not more than ten tliousand dollars, or to imprisonment for not 
more than two years or to both fine and imprisonment, in the discrétion of 
the court." 

"Sec. 1781. Every member of Congress or any officer or agent of the govern- 
ment who, directly or indirectly, takes, receives, or agrées to receive, any 
money, property, or other valuable considération whatever, from any person 
for procuring, or alding to procure, any contract, office, or place, from the 
government or any dcpartment thereof, or from any offlcer of the United 
States, for any person v^hatever, or for giving any such contract, office, or 
place to any person vfhomsoever, and every person who, directly or indirectly, 
oifers or agrées to give, or gives, or bestows any money, property, or other 
valuable considération whatever, for the procuring or aiding to procure any 
such contract, oflBce or place, and every member of Congress who, directly or 
indirectly, takes, receives, or agrées to receive any money, property, or other 
valuable considération whatever after his élection as such member, for his 
attention to, services, action, vote, or décision on any question, matter, cause, 
or proceeding which may then be pending, or may by law or under the Con- 
stitution be brought before him in his officiai capacity, or in his place as 
such member of Congress, shall be deemed guilty of misdemeanor, and shall 
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be Imprisoned not more than two years and flned not more than ten thousand 
dollars. And any such contract or agreemeut may, at the option of the prési- 
dent, be deelared absolutely null and void ; and any member of Coiiffress or 
offlcer coDvieted of a violation of this section, shall, moreover, be dis(iualifled 
from holding any office of honor, profit, or trust under the govcrnment of the 
United States. 

"Sec. 1782. No Scnator, Repre.sientative, or Delegate, after his élection and 
dnring his continuance in office, and no head of a department, or other offlcer 
or clerli in the employ of the government, shall reçoive or agrée to reeeîve 
any compensation whatever, directiy or indirectly, for any services rendered, 
or to be rendered, to any person, either by hini.self or another, in relation t(y 
any proceeding, contract, elaim, controversy, charge, accusation, arrest, or 
other matter or thing in which the United States Is a party, or directiy or in- 
directly interested, before any department, court martial, bitreau, ofRcer, or 
any civil, military, or naval commission whatever. Every person ofïending 
against this section shall be dcemed guilty of a misdemeanor, and shall bo 
imprisoned not more than two years, and flned not more than ten thousand 
dollars, and shall, moreover, by conviction therefor, be rendered forever there- 
after incapable of holding any office ot honor, trust, or profit under the govern- 
ment of the United States." 

A jury was then sworn to try the issues thus joined, and the testi- 
mony of a number of witnesses offered by the United States was heard, 
together with some documentary évidence. The défendants offered no 
évidence, but submitted to the court a large number of instructions, 
with the request that the same be given to the jury. A few v/ere 
granted, but the greater portion of them were refused. Both of the 
défendants were found guilty, and each of them was sentenced by the 
court to pay a fine of $1,000 and to be imprisoned in the Maryland 
penitentiary for and during the term of two years. 

The défendant McGregor has prosecuted this writ of error on 30 
assignments of error. Of thèse assignmcnts 1 and 2 hâve référence 
to the court's action on the motion to quash the indictment because of 
the alleged hearing of inadmissible testimony by the grand jury, and 
No. 6 concerns the court's refusai to quash because of the alleged du- 
plicity of the indictment. Assignments 3, 4, 11, 12, 15, 16, and 17 
concern the court's action in overruling the dcmurrer to the indict- 
ment, and No. 5 is because the court refused to require the government 
to elect on what counts it would proceed ; assignments 9, 10, and 13 
relate to the action of the court in sustaining the demurrer to défend- 
ants' spécial pleas, and assignment 23 is because of the instruction given 
to the jury during the argument before it made by défendants' counsel ; 
assignments 7, 27, 28, 29, and 30 relate to the action of the court in 
admitting certain testimony over flie objection of défendants, but as 
thèse assignments fail to quote the full substance of the évidence ad- 
mitted, and in fact cite none of the testimony so admitted, they utterly 
ignore the provisions of Rule 11 of this court (90 Fed. cxlvi, 31 C. C. 
A. cxlvi), and therefore will not be further considered bv us. 3 Desty, 
Fed. Pro. 1558 ; Prichard v. Budd et al., 76 Fed. 710, 22 C. C. A. 504 ; 
Newman v. Virginia T. & C. Steel & Iron Co., 80 Fed. 228, 25 C. C. 
A. 382. 

Assignment 8 daims that the court erred in refusing to give the re- 
jected prayers submitted by the plaintiff in error, To this action of the 
court we see no objection, as will appear from the conclusion we reach 
concerning the instructions given, which are in fact the counterpart of 
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those rejected. Assignments 14, 18, 19, 20, 21, 22, 34, 25, and 26 hâve 
référence to the construction given by the court to sections 1781 and 
1782 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, pp. 1212, 1213], and to the ruHng of the court concerning the 
sufïiciency of the évidence to bring the plaintiff in error within tlie 
purview of said sections. Thèse assignments are, in substance, disposed 
of by the construction we give the statutes mentioned, and therefore 
will not be again directly referred to. 

We are of opinion that, so far as the motion to quash is concerned, 
that the court below followed the well-considered and well-settled rules 
applicable to criminal procédure, and that the motion was properly over- 
ruled. It is well to note the fact that a motion to quash is one ad- 
dressed to the discrétion of the , court, and that in tlie courts of the 
United States, at least, the refusai to quash will not be reviewed in an 
appellate court. U. S. v. Rosenberg, 7 Wall. 580, 19 L. Ed. 263 ; Dur- 
land V. United States, 161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709, 
10 Ency. P. & P. 567, and cases cited. 

Counsel for the plaintiff in error présent with much earnestness and 
confidence their objections to the action of the court below in refusing 
to quash the indictment because of the hearing by the grand jury of 
what they allège to be illégal and inadmissible testimony. It is alleged 
in the motion to quash that a statement made by the plaintiff in error, 
after he had been duly sworn, during an examination conducted by 
inspectors of the Post-Office Department, previous to the institution of 
criminal proceedings, concerning the purchase by the government of the 
mail pouches delivered by Charles E. Smith in furtherance of the al- 
leged conspiracy, was submitted to the considération of the grand 
jury, and tliat the same constituted part of the évidence upon which the 
jury acted in returning the indictment. It is further alleged in said 
motion that certain letters, checks, and bank entries were submitted to 
said jury, and considered by it, and that no compétent and légal évi- 
dence of any character was in fact presented to and considered by said 
jury upon which to base the indictment. This motion was simply an 
effort to revise the judgment of the grand jury, and was in fact an 
appeal from the jury to the court for the purpose of determiuing 
whether or not the jury acted upon sufficient proof in fînding the in- 
dictment. We hâve not been favored by counsel with any authority 
justifying such a procédure as was asked for concerning this matter 
in the court below, and if any case exists where such a course has been 
followed we are unable to find it. We do not mean to say that there 
are not cases where indictments hâve been quashed because of the ir- 
regular action of the grand jury, the improper conduct of witnesses 
before it, and because of the illégal use of admissions and dépositions 
made by the party accused. Biit those cases are not at ail similar to 
the one now under considération, and we do not deem it necessary to 
explain them, as they rest upon circumstances peculiar to themselves, 
and entirely foreign to the facts found in the record now under con- 
sidération. The statement made by the plaintiff in error, and said to 
hâve been submitted to the grand jury, was one authorized by the 
statutes of the United States, was taken before an officiai designated 
by law for that purpose, and it does not appear from the motion that, 
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in order to secure said statement, any threats were resorted to or any 
promises made, but it plainly appears that at the time it was so made 
no criminal proceedings had been instituted, nor had any one been 
charged with the offense, but that the officiais of the department were 
then making a preliminary investigation, in order to locate the crime 
from the facts so found. It is doubtless true that grand juries fre- 
quently consider testimony that would be held inadmissible by a trial 
court, for such juries are not usually well informed concerning the 
ruies of évidence, nor the rights and privilèges of the parties vvhose 
alleged offenses they are examining into. Such incompétent évidence, 
if subsequently offered at the trial, would be excluded, or, if admitted, 
would by an appellate court be held to be error, and any judgment 
founded thereon would be reversed. In cases like this, where the 
record discloses that many witnesses were examined, and much doc- 
umentary évidence considered by the grand jury, it is quite apparent 
that it would be subversive of our criminal procédure, and destructive 
of the rules formulated to promote the due administration of justice, 
to establish a practice under which indictments might be quashed be- 
cause of the considération by the grand jury of the improper testimony 
given by one witness among many, or the reading by such jury of a 
statement irregularly submitted to it, which may likely hâve had but 
little influence in the conclusion reached by the jury. 

Admitting that the statement of the plaintiff in error referred to in 
his motion to quash was improperly considered by the grand jury, we 
could not say, in the light of the record of this case, that said jury did 
not nevertheless bave before it a sufficiency of légal and pertinent testi- 
mony to warrant the returning of the indictment, as such record dis- 
closes the fact that 11 witnesses were duly sworn and examined con- 
cerning the offenses alleged in the several counts of the indictment. 
The proceedings before a grand jury should always be conducted in 
secret, and should not be made public, unless in those peculiar and rare 
instances in which the ends of justice imperatively require it ; this case, 
in our opinion, not being of that class. We think that the au- 
thorities bearing upon this question do not sustain the contention 
of counsel for the plaintiff in error that it was the duty of the trial 
court to investigate the character of the évidence taken by the grand 
jury, in order to ascertain if a portion of it was incompétent, if 
a part of it was illégal, or if ail of it was insufficient to justify the 
finding of the indictment. The Circuit Court of Appeals for the 
Second Circuit recently passed upon some of the questions in- 
volved in this motion to quash. See the case of Radford v. United 
States, 129 Fed. 49, 63 C. C. A. 491. We quote : 

"It is assigned as error that the court denied a motion to quash the indict- 
ments, which was based on the iiroposition that the grand jury acted upon 
incompétent évidence of the essential facts on which the charge was pred- 
icated, it appearing that a elerk in the office of the county clerk of Brie 
county (whose office is In BufCalo) attended before the grand jury in Lockport, 
and testifled that upon a search of the records made by him he found certain 
deeds, mortgages, and judgments on file. It would be a sufflcient answer to 
this assignment to call attention to the well-settled rule that such a motion 
is ordinarlly addressed to the discrétion of the trial court. The reason for 
entertaining motions to quash on grounds such as that above indicated is well 
set ont in U. S. v. Farrlngton (D. C.) 5 Fed. 343 : 'No person should be sub- 
134 F.— 13 



104 184 FBDHBAL BEPOETER. 

Jected to the expense, vexation, and contumely of a trial for a crlmlnal of- 
fense unless the charge has been Investîgated, and a reasonable foundatlon 
laid for indictment or information.' After conviction this reason no longer 
exists, because an Intelligent and impartial jury of hls peers, after a careful 
investigation, at which he has been represented by counsel, with full power 
to cross-examine, to introduce évidence, to tell his own story if he so ehoose, 
and to plead his cause, has reached the conclusion not only that thére was a 
reasonable foundatlon for the charge, but that the charge was true. 'The 
motion to quash was clearly determinable as a matter of discrétion. It was 
preliminary in its character, and the déniai of the motion could not finally 
décide any right of the défendant. The rule laid down by the elementary 
writers is that a motion to quash is directed to the sound discrétion of the 
court, and, if refused, is not a proper subject of exception.' United States v. 
Rosenberg, 7 Wall. 580, 19 L. Ed. 263." 

The insistence of the plaintiff in error that the action of the court 
below in overruling the motion to quash the indictment for reasons 
before stated deprived him of certain of his constitutional rights, 
is in our judgment without merit. 

The motion to quash the indictment for alleged dupUcity is based 
on the fact that some of the counts charged that the défendants con- 
spired to defraud the United States, and that other of the counts 
charged that tlie défendants, being ofHcers and agents, or officers 
and clerks, violated sections 1781 and 1782 of the Revised Statutes 
by receiving money from their alleged co-conspirator, Smith, for 
procuring, or aiding to procure, a contract mentioned in the counts 
relating to the conspiracy. Ail of the offenses alleged in the dif- 
férent counts of the indictment were for acts connected together 
and bearing directly upon the conspiracy charged in the indictment, 
and consequently, under section 1024 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 720], should hâve been united in the same 
indictment. Logan v. United States, 144 U. S. 263, 295, 12 Sup. 
Ct. 617, 36 L. Ed. 429. 

The action of the court below in refusing to require the United 
States to elect under which counts of the indictment the trial should 
proceed was without error. The offenses charged were, as has 
been shown, directly connected together, and it was quite apparent 
to the trial judge that any évidence offered to sustain one count was 
also admissible and relevant to the other counts of the indictment. 
Such motions are addressed to the discrétion of the court, and are 
not reviewable on writ of error. Pointer v. United States, 151 U. 
S. 396, 14 Sup. Ct. 410, 38 L. Ed. 208 ; Pierce v. United States, 160 
U. S. 355, 16 Sup. Ct. 321, 40 L. Ed. 454. 

The indictment was well di-awn, and sufhcient under the law, 
so it follows that the assignments of error relating to the court's 
act:on in overruling the demurrer to it as a whole and to its various 
counts cannot be sustained. In fact, counsel for the plaintiff in 
error do not seem to rely upon them, and it is quite clear that they 
were not well taken. 

The spécial pleas to the first and second counts of the indictment, 
concerning which assignments 9, 10, and 13 relate, allège that the 
government had made purchases of pouches similar to those de- 
scribed in each of the said counts, at the price of 90 cents per pouch, 
from one Maurice Runkel, and aver that, if the pouches mentioned 
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in each of the said two counts had not been purchased from Charles 
E. Smith as therein alleged, others in equal number of no better 
grade or greater value would hâve been purchased of the said 
Maurice Runkel at the same price, so that the United States suf- 
fered no pecuniary or other loss or damages by reason of the said 
purchase having been made from Smith rather than from Runkel. 
The demurrer to the spécial pleas was properly sustained. To hold 
otherwise would require a strained — in fact, a false — construction 
of the statute under which the first and second counts of the in- 
dictment were framed. It may be true that no pecuniary loss would 
follow the consummation of the conspiracy, and still the resuit 
might be that the damage to the government would be serions and 
far-reaching. The language of the statute clearly contemplâtes 
that the loss or damage may be other than a pecuniary one sus- 
ceptible of accurate calculation. The words "in any manner or 
for any purpose" are most comprehensive, and show that the in- 
tention of the lawmaking power was to hâve the statute as broad 
and as comprehensive as it could possibly be. It surely is a wrong 
and a great injury to the government when any officer or employé 
of one of its departments conspires with another to do an act the 
inévitable resuit of which will be to corrupt the efficiency and 
impair the usefulness of such department. To hold that such con- 
duct would not be a fraud upon the government and a loss to it 
would be as reprehensible as such conduct itself. This statute has, 
in a number of well-considered cases, been given the construction 
placed upon it by the court below, and such construction bas our 
approval. United States v. Bunting et al. (D. C.) 82 Fed. 883; 
United States v. Curley et al. (C. C.) 122 Fed. 738 ; Palmer v. Col- 
lodav, 18 App. D. C. 426 ; Tyner and Barrett v. United States, 23 
App. D. C. 324. 

The spécial pleas to the remaining counts of the indictment raîse 
the question whether the plaintifï in error was such an employé 
of the government as is contemplated by the terms of sections 1781 
and 1782 of the Revised Statutes. In a number of such counts the 
défendants are alleged to be "officers and agents" of the govern- 
ment, and in the residue they are averred to be "officers and clerks" 
in the employment of the government. The spécial pleas appli- 
cable to the counts drawn under sections 1781 and 1782 set forth 
that the plaintiff in error was a third-class clerk in the Post-Office 
Department of the United States, and was not an officer of the 
United States in the sensé in which that term is used in the statute 
of the United States under which such counts had been framed. 
The contention of the plaintifï in error presented by thèse spécial 
pleas is without merit. The authorities cited in support of this 
contention relate principally to the construction of the state stat- 
utes, and, while interesting and instructive, are not applicable to 
the case we now consider. Each head of a department of the gov- 
ernment is authorized to employ in his department a certain num- 
ber of clerks of the several classes recognized by law, at such com- 
pensation as the Congress may from year to year appropriate, and 
thèse clerks, before they enter upon the discharge of their respective 
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duties, are required to take an oath, the ternis of which show that 
they are about to commence to discharge the duties of the office 
to which they hâve been appointed. The plaintif! in error sub- 
scribed and swore to this oath, and entered upon the discharge of 
the duties of a clerk of the third class — a subordinate position, it 
is true, but nevertheless one clearly included within the législation 
to which we hâve alluded. In United States v. Hartwell, 6 Wall. 
385, 18 L. Ed. 830, the Suprême Court has disposed of this question. 
Under this décision the position held by the plaintiff in error in the 
Post-Office Department established the idea of "tenure, duration, 
émolument, and duties," and made him an officer of the government 
within the meaning of the législation under which the said counts 
in the indictment were drawn. Concerning this question, see, also, 
the case of United States v. McCrory, 91 Fed. 295, 33 C. C. A. 515, 
and the cases therein cited. 

We corne now to the considération of the assignment of error having 
référence to the spécial instructions of the court to the jury given during 
the argument made before the jury by counsel for the plaintifï in error. 
We find from the record that said counsel was contending in his argu- 
ment that the évidence before the jury did not show that the défendants 
had intended to defraud the United States, as they might hâve thought 
that the government would suflfer no loss by awarding the contract to 
Smith, because, if he had not f urnished the pouches, Runkel would hâve 
furnished them at the same price; and that, if the défendants did 
not think they were defrauding the United States, they did not then 
hâve the corrupt motive, without which there could hâve been no 
intent to defraud ; and that, while men like the judge on the bench, 
or counsel in the case, might know they were, under the circum- 
stances set forth by the witnesses, defrauding the government, still 
men of the character and position of the défendants might not hâve 
so thought. It was during this argument and at this point that the 
court stated to counsel that he was making an improper argument, 
and gave to the jury the following instruction : 

"The défendants are presumed to hâve Intended the natural and necessary 
conséquences of the acts they may be proved to hare done with regard to 
«btaining the contract at an excessive price, and of obtaining a part of the 
excessive price when pald by the government; and if you flnd that the 
natural and necessary conséquence of vehat they did was to defraud the 
United States, then they are presumed to hâve intended that resuit ; and 
they cannot be acqultted on the conspiracy counts because they may not hâve 
thought their acts and the resuit of such acts to be a fraud on the government 
Where the act intended to be accompllshed is a fraud, it Is the intent to do 
the criminal act which imparts to it the character of an offense." 

Concerning this instruction counsel for the plaintifli in error in- 
sist that by it the jury were told that it was not necessary to find 
the criminal intent, the law being that in conspiracies the corrupt 
motive is an élément of the intent; and they claim that this corrupt 
motive cannot exist in a conspiracy to defraud if the conspirators 
do not think that what they agrée to do amounts to a fraud. 

This instruction of the court must be considered in connection 
with the instructions that had been given to the jury before the 
commencement of the argument. We find that the jury had been 
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instructed that they could not find the défendants guilty on the 
conspiracy counts unless they were satisfied from the évidence be- 
yond a reasonable doubt not only that the accused did the acts 
charged in the first and second counts, but also that they did the 
same with the intent to defraud the United States. The jury had 
also been instructed that it was their duty to détermine whether 
or not there was a conspiracy to defraud the United States, as set 
out in the indictment, and that, if they found such a conspiracy 
to exist, their fînding must be based solely upon the évidence in 
the case; that the existence of the conspiracy was a question of 
fact exclusively submitted for the jury to détermine; that they 
must find from the évidence that the conspiracy was formed, and 
that it was formed for the purpose charged in the indictment, and 
that at least one of the overt acts charged was done for tlie purpose 
and with the intent to carry into efïect the object of the conspiracy; 
that there must hâve been the guilty intention to do the illégal thing 
charged, and that the act done must hâve been done to carry that 
intention into efïect ; that the issues to be determined were wheth- 
er the alleged conspiracy was entered into with an actual intent to 
defraud the United States, and whether any one or more of the par- 
ties to such conspiracy, after it had been entered into, did an overt 
act with the intent to efïect such object; that the jury were in- 
structed that they were the exclusive judges of the weight to be 
given to the évidence of each witness, and that as to the weight 
of the testimony they were not to be bound by anything that might 
hâve been said by the court. The record thus discloses that the 
jury were, we may say, repeatedly charged by the court that the 
actual intention to defraud was an essential élément of the crime, 
without which no offense could hâve been committed, and Aat, 
unless such intention was found by the jury from the évidence, the 
défendants should be found not guilty. As the record makes the case, 
this additional instruction of the court was not intended to modify 
or set aside any of the instructions theretofore given, but was in- 
tended to explain to the jury a method provided by law by which 
the jury might, from the évidence, find whether or not such inten- 
tion existed. It is well settled that the law présumes that every 
man intends the legitimate conséquence of his own acts, and that 
such acts, when knowingly done, cannot be excused on the ground 
of innocent intent. In both civil and criminal cases the intent with 
which an act is done is inferred from the resuit of the act itself, and 
the law présumes that every man intends the legitimate consé- 
quence of his own acts. Agnew v. United States, 165 U. S. 30, 
17 Sup. Ct. 235, 41 L. Ed. G24; McKnight v. United States, 111 
Fed. 735, 49 C. C. A. 594. It is, we think, quite clear, when ail of 
the instructions given by the court to the jury are taken into con- 
sidération, in connection with the testimony which renders them 
applicable, that the court, by the instruction complained of, did not 
give the jury reason to think that it was not necessary for them to 
find the criminal intent before they could convict the défendants. 
While it is true that the intent to commit the crime is the essence 
of the offense, it is also true that such intent may be found from 
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the circumstances attending the act, which may show conclusîvely 
that the party charged could not hâve been ignorant of the crim- 
inal nature of his conduct; and the court below, in giving this in- 
struction, on which the plaintiff in error seems so confidently to 
rely, simply called attention to this well-established principle of the 
criminal law. 
We conclude that the judgment below should be affirmed. 



WEST VIRGINIA NORTHERN R. CO. et al. v. UNITED STATES ex rel. 
KINGWOOD COAL CO. 

(Circuit Court of Appeals, Fourth Circuit November 15, 1904.) 

No. 541. 

1. Fedebal Courts— Triai,— Waiveb of Jury— Review. 

Where an order of the court setting an application for a peremptory 
writ of mandanius for liearing dlsclosed an admission by eounsel that "by 
consent of parties" a jury was waived and the cause subuiitted to the 
court for détermination, but the record did not disclose auy "stipulation 
in wrlting walving a jury," as prescrlbed by statute, the ouly questions of 
law reviewable on error were the sufficiency of the alternative writ or of 
the flndings to support the judgment. 

2. Same— Trial Court— Détermination of Facts— Conclusiveness. 

On a trial by the court the court's détermination of the facts Is binding 
on error if there is any évidence to sustain it. 

3. Same — Spécial Issues of Fact— Findings. 

On an application for a peremptory writ of mandamus tried to the court, 
the court could not be required to make flndings on spécial issues of fact. 

4. Same — Carriers — Discrimination — Alternative Writ— Amen dment, 

Where an alternative mandamus against a carrier commanded it to 
furnlsh relater, for the transportation of its eoal, without discrimination, 
at least 33% per cent, of the total car supply to be distributed by the car- 
rier at the time the writ was served, or to show cause to the contrary, 
the court's power to issue the writ being statutory, was not within the 
strict rule of the common law with respect to amendments, so that, on 
the court's announcing its conclusion that relater was only entitled to 
31 per cent, of the car supply, the court was authorized to permit relator 
to amend the alternative writ to conform to the facts as found. 

5. Same— Parties. 

Where, on an application for mandamus against a carrier to prevent 
discrimination In the furnlshlng of cars to relator and two certain other 
coal companles, the pétition alleged and the return admitted that the 
président of the railroad company was himself one of, and also largely 
interested in another of, the coal companies other than relator, and was, 
in efCect, in control of the railroad company, and that what was done by 
such company was done through the président, he was a proper party to 
the proceedings. 

6. Same— Several Judgment. 

Where a mandamus proceedlng was brought against a carrier and its 
président to prohibit discrimination, and, though the mandate was ad- 
dressed to the railroad company and to its président, "and each of them 
according to thelr several and respective powers," the judgment for costs 
went against the carrier alone, such judgment was not joint, but should 
be taken distributively, as afCecting the président only according to ïùs 
powers. 
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T. Same— Mandamtjs against Officers. 

The grant of power to fédéral courts to Issue mandamns against a 
eommon carrier corporation to prevent discrimination necessarily em- 
braced power to act on the officers of such corporation in control thereof, 
independent of Act Cong. Feb. 19, 1903, c. 708, § 2, 32 Stat. 848 [U. S. 
Oomp. St. Supp. 1903, p. 363], provlding that in any proceedlng to enforce 
the statutes relating to Interstate commerce It should be lawful to include 
as parties, In addition to the carrier, ail persons Interested In or affected 
by the practlce under considération, etc. 

g. SAMB— DiSCHIMINATION OF SiBVICE— BXTKNT OP SEEVICE— POWEB TO FiX. 

Where, in a mandamus proceedlng against a carrier to prevent dis- 
crimination In the distribution of cars among certain coal compauies, it 
was admitted that the carrier owned no coal cars, but obtained them from 
another railroad, and allotted cars to the sereral mlnlng districts accord- 
ing to a specified rating, the court had power to fix the percentage of cars 
which the carrier should distrlbute to relator m proportion to the présent 
output of relator's mine, there being nothing to Indicate any threatened 
or probable change In such output. 

In Error to the Circuit Court of the United States for the Northern 
District of West Virginia. 

For opinion below, sec 125 Fed. 252. 

The Klngwood Coal Company was a corporation engagea In the mlnlng 
and shipping of coal in Preston county, W. Va., on the Une of the West 
Virginia Northern Railroad Company, and the Irona Coal Company and the 
Atlantic Coal & Coke Company were also so engnged, the mines of the three 
companies being the only collieries so located and operated. 

May 1, 1903, the Kingwood Coal Company, as relator, flled Its pétition in 
mandamus under the acts of Congresa of February 4, 1887, c. 104, 24 Stat. 
379 [U. S. Comp. St. 1901, p. 3154], March 2, 1889, c. 382, 25 Stat. 855 [U. S. 
Comp. St. 1901, p. 3158], and February 8, 1895, c. 61, 28 Stat. 043 [U. S. Oomp. 
St 1901, p. 3171], against the West Virginia Northern Railroad Company, 
J. H. Weaver, the Irona Coal Company, and the Atlantic Coal & Coke Com- 
pany, in the Circuit Court of the United States for the Northern District of 
West Virginia, charging that the railroad company. In the transportation of 
the coal mined at said mines, which entered Into and became part of the Inter- 
state commerce of the countxy, had been and was discrlminating in favor of 
the Atlantic Coal & Coke Company and the Irona Coal Company and against 
the Klngwood Coal Company, and praying, on grounds set forth, that the court 
détermine that the Kingwood Coal Company is entitled to 33% per cent, of 
the total car supply furnished by the railroad company to shippers of coal 
along its Unes, and that the railroad company and Weaver be required, "ac- 
cording to their several and respective powers,"to cease to discriminate, and 
to furnish relator at least the percentage named. 

An alternative writ of mandamus was thereupon issued to the railroad 
company and J. H. Weaver embodying the case stated In the pétition ; their 
codefendants being also summoned to appear. 

To this writ the railroad company and W^eaver filed their Joint return and 
answer. It was admitted, among other things, that Weaver had no iuterest 
In the Kingwood Coal Company ; that he held a majority of the stock of the 
Irona Coal Company ; that he was the Atlantic Coal & Coke Company, which 
was a trading name adopted by him ; that he owned a majority of the stock 
of the railroad company, was its président and a director, aud exercised the 
powers and authority incident to the office "in controlling and directing the 
opération of sald railroad, and as such was and is subject to the provisions of 
the herelnbefore recited act of Congress" ; and that it was "the duty of the 
said railroad company, as a eommon carrier, and of the said J. H. Weaver, 
as an offlcer, to wit, président and director. of the said company, and his 
associâtes, according to their respective powers, to alïord reasonable, proper, 
and equal facillties for the interchange of traffic between Unes wlth which 
the said railroad company was and Is connected, and for the receiring, for- 
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warding, and dellvering of property and passengers to and from the several 
Unes o( the sald rallroad company, défendant, and to connections therewith." 

Respondents denied ail unlawful or unjust discrimination. 

Issue havlng been jolned, the cause was set for hearing on a day specified 
by an order of court which recjted : "At whlch tlme, by consent of parties, 
the matters of law and fact arising herein shall be presented to and deter- 
rnined by the court upon testimony taken at the bar of the court, parties, both 
plaintifif and défendant, waiving their right to demand a jury herein." Hear- 
ing was accordingly had on pleadings and proofs, and the court announeed its 
décision and opinion, whereupon relator obtained leave to amend and amended 
the alternative writ by striking ont "thirty-three and one-third per cent." and 
inserting "thlrty-one per cent," to which respondent preserved an exception. 

Judgment was thereupon entered "that the peremptory writ of mandamus 
do issue commandlng the sald West Virginia Northern Rallroad Company 
and J. H. Weaver, accordlng to thelr several and respective powers, to 
cease to make or give any undue or unreasonable préférence or advantage to 
the Irona Coal Company or Atlantic Coal & Coke Company over the King- 
wood Coal Company In the shipping and transportatlon of thelr coal, and to 
cease to subject the Kingwood Coal Company to any undue or unreasonable 
préjudice or dlsadvantage in the shipping and transportatlon of Its sald coal 
or in any respect whatsoever, and to move and transport the trafHc of the 
sald Kingwood Coal Company without préférence or discrimination, and upon 
conditions as favorable as are given by the said West Virginia Northern 
Rallroad Company to the said Irona Coal Company and Atlantic Coal & Coke 
Company, or for llke trafflc under similar conditions to any other shipper, its 
falr and reasonable percentage of cars furnished by the West Virginia 
Northern Rallroad Company to shlppers of like trafflc along its rallroad Une, 
based upon the capacity of the several shlppers ; and to furnish to the said 
Kingwood Coal Company, for the transportatlon of Its coal, without dis- 
crimination, and upon conditions as favorable as those given to other shlp- 
pers, at least thlrty-one per cent, of the total car supply at this time to bt; 
dlstributed by the said West Virginia Northern Rallroad Company or J. H. 
Weaver among the several mlners and shlppers of coal along the rallroad 
Unes of the sald West Virginia Northern Rallroad Company" ; and against the 
Rallroad Company for costs. 

Respondents duly excepted, and tendered a blll of exceptions containlng the 
évidence, which was sigued and flled. From this it appeared that respondents 
at the hearing moved the court to make and certify certain spécial findings 
of fact as set forth, "but the court, belng of the opinion that the évidence 
heard upon sald cause, the whole of the évidence belng as hereinbefore set 
out, does not justify such spécial findings so prayed, refused to flnd the 
same, except in so far as a portion thereof deemed matériel by the court 
may be found in the wrltten opinion of the court flled In this cause"; to 
whlch ruling respondents exCepted. This writ of error was then allowed, 
and errors were assigned as follows: That the court erred (1) in entering 
judgment against the rallroad company and Weaver jointly ; (2) in entering 
judgment against the rallroad company ; (3) in entering judgment against 
Weaver ; (4) in permitting the alternative writ to be amended ; (5) In entering 
judgment compelling the dellvery to the relator of 31 per cent, of the total 
of cars dlstributed, "for the évidence as heard and the facts as certifled by 
the court show that the relator, the Kingwood Coal Company, has not a 
capacity equal to 31 per cent, of the total capacity of the three mines" ; (6) 
"in refusing to certify the spécial findings of facts as prayed for" ; (7) In en- 
tering the judgment rendered, "because the same takes as the sole basis and 
test of the capacity for the coal output of the Kingwood mine the number ot 
working places thereln, when Its entlre equipment, worklng plaf"»« inclnded. 
should bave been considered In measurlng its capacity." 

P. J. Crogan and John H. Holt, for plaintiffs in error. 

V. Gilpin Robinson and John W. Davis, for défendant in error. 

Before FULLER, Circuit Justice, and MORRIS and PURNELL, 
District Judges. 
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FULLER, Circuit Justice (after stating the facts). Inasmuch as 
it appeared that the West Virginia Northern Railroad Company was 
net the owner of any of the cars used on its line for the transporta- 
tion of coal, but that ail such cars were furnished by the Baltimore 
& Ohio Railroad Company, over whose tracks the coal ultimately 
reached market, and that after the delivery of the cars to the West 
Virginia Northern Railroad Company they were distributed by it 
among the mines along its line, the question to be determined 
under the pleadings was stated in the careful opinion of Goiï, Cir- 
cuit Judge, returned as part of the record before us, and reported 
in 125 Fed. 252, to be whether the West Virginia Northern Rail- 
road Company, in distributing the cars, made a just allotment of 
them among the three mines, or so assigned them as to unlawfully 
discriminate in favor of two of the mines against the other. 

After pointing out that railroad companies could, by discrimi- 
nation in distributior. among competing coal companies, build up 
some and eventually destroy others, since the output was largely 
controlled by the number of cars available for use in sending the 
coal to market, prudent management requiring that no more coal 
should be mined at any time than could be promptly forwarded, 
and remarking on the danger of discrimination where the power of 
controlling the car supply happened to be dominated by an inter- 
est in the output and profits of some mines as contradistinguished 
from others, the Circuit Court ruled that in reaching a proper basis 
for the distribution of railroad cars it was necessary that the différ- 
ent éléments which were essential factors in the finding of the daily 
output of the respective mines to share in the allotment should be 
carefully examined and considered, and this embraced such mat- 
ters as "the working places, the number of mine cars and their 
capacity, the switch and tipple efficiency, the number and character 
of the mining machines in use, the hauling System and the power 
used, the number of miners and other employés, the mine openings 
and the miners' houses"; and that, while none of thèse éléments 
could be safely said to be absolutely controlling, the working places, 
the available points at which coal could be profitably mined, were 
likely to be the most important, for "at each true working place a 
certain quantity of coal, to be determined by the thickness of the 
seam and conditions peculiar to the différent coal fields, can be 
excavated and removed during stated periods of time; and so it 
follows that, if other essentials are adéquate, the daily output of 
a mine can be computed by the number of its available working 
places." And the court said : 

"The capacity of a coal mine for rating purposes Is the amount of coal it 
is able to place in the railroad cars in a given time, and that dépends on its 
working places, the thickness of its coal seams, its switches, workmen, mim; 
cars and tiiiples, its gênerai equipment, and its management. The output of 
a mine is the amount of coal it in fact places in the railroad cars for ship- 
ment, and that is regulated by the number of such cars it is able to secure, 
provided its gênerai equipment is efficient ; and it may be and generally is 
less than its capacity, but can never exceed it." 

The Circuit Court found from the évidence that the three mines had 
ail the mining paraphernalia requisite for the excavating and load- 
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ing of more coal than could be transported in the raiiroad cars allot- 
ted to them respectively ; that each mine possessed ail of the equip- 
ment required to handle ail of the coal that could be mined from 
its working places ; and that at the time the suit was instituted the 
Kingwood Coal Company could fairly count and work at least 65 
working places, the Irona Coal Company at least 103, and the At- 
lantic Coal & Coke Company at least 45 ; and concluded that the 
distribution should hâve allotted to the Kingwood Coal Company 
31 per cent, to the Irona Coal Company 48 per cent., and to the 
Atlantic Coal & Coke Company 21 per cent, of the cars allowed the 
West Virginia Northern Raiiroad by the Baltimore & Ohio Raii- 
road Company, whereas the West Virginia Northern Raiiroad Com- 
pany apportioned to the Kingwood Coal Company 18 per cent., to 
the Irona Coal Company 56 per cent., and to the Atlantic Coal & 
Coke Company 26 per cent. The court held upon the facts that this 
allotment was not in accordance with the actual conditions, and 
that thereby the West Virginia Northern Raiiroad Company had 
arbitrarily increased the number of cars the Irona Coal Company 
was entitled to receive from 48 to 56 per cent., and the number to 
which the Atlantic Coal & Coke Company was entitled from 21 to 
26 per cent., while it unjustly reduced the number due the King- 
wood Coal Company from 31 to 18 per cent. 

The order of court setting the cause for hearing shows, and it is 
admitted by counsel, that "by consent of parties" a jury was waived, 
and the cause submitted to the court for détermination; but the 
record does not disclose any "stipulation in writing waiving a jury," 
as prescribed by statute, and the only question of law reviewable 
on error would be the sufficiency of the alternative writ, or of the 
findings to support the judgment. Andes v. Slauson, 130 U. S. 435, 
9 Sup. Ct. 573, 32 L. Ed. 989 ; Spalding v. Manasse, 131 U. S. 65, 
9 Sup. Ct. 649, 33 L. Ed. 86. And even waiving the rigor of this 
rule, it is also well settled that on trial by the court the détermina- 
tion of the facts is binding if there be any évidence to sustain it. 
Dooley v. Pease, 180 U. S. 126, 31 Sup. Ct. 329, 45 L. Ed. 457. The 
fifth and seventh alleged errors may therefore be dismissed as 
without merit, and are indeed not pressed by counsel. 

As to the sixth, it appears from the bill of exceptions, which is 
unavailing if the rule laid down in Andes v. Slauson be applied, 
that the Circuit Court was requested to make certain spécial find- 
ings of fact, which the court, being of the opinion that they were 
not justified by the évidence, refused to do "except in so far as a 
portion thereof deemed material by the court may be found in the 
written opinion of the court filed in this cause." We do not under- 
stand that the court could be required to make findings of spécial 
issues of fact ; and, moreover, the ground of complaint is that the 
judgment of the court was "founded alone upon the working spaces 
of the mine," whereas, as already seen, the court took into consid- 
ération ail the factors asserted to be essential to a proper conclu- 
sion. This brings us to the other assignments of error, which in- 
volve the questions whether the Circuit Court erred (1) in allowing 
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the alternative writ to be amended, (2) in rendering judgment 
against the railroad company and Weaver jointly, or (3) against 
Weaver, or (4) against the railroad company. 

1. The alternative writ, pursuing the terms of the pétition, com- 
manded respondents, "according to their several and respective 
powers," among other things, "to furnish to the said Kingwood 
Coal Company for the transportation of its coal, without discrim- 
ination, and upon conditions as favorable as those given to other 
shippers, at least thirty-three and one-third per cent, of the total 
car supply at this time to be distributed by you, or either of you, 
among the several miners and shippers of coal along the railroad 
Unes of the said West Virginia Northern Railroad," or to show 
cause to the contrary. When the Circuit Court announced its con- 
clusion that relator was entitled to 31 per cent, of the car supply, 
relator asked leave to amend, and on leave did amend, the alterna- 
tive writ so as to conforra to the facts as the court found them to 
be. We are of opinion that the court did not err in allowing the 
amendment to be made. The po\Ver to issue the writ is derived 
from the statute, and the strict rule of the common law in respect 
of amendments is not applicable in cases where the writ is ordinary 
process, and not prérogative. No reason exists why proceedings 
in mandamus under the statute should not be governed by the rules 
obtaining in the instance of ordinary légal remédies. High, Extr. 
Leg. Rem. (3d Ed.) § 519 ; Kentucky v. Dennison, 24 How. 66, 16 
L. Ed. 717; United States v. Union Pacific R. R. Companj', 4 Dill. 
479, Fed. Cas. No. 16,601 ; Mexican Central Railway Company v. 
Duthie, 189 U.' S. 76, 23 Sup. Ct. 610, 47 L. Ed. 715. 

2. Weaver was unquestionably a proper party to the pétition, 
and it was not objected below that the alternative writ should not 
hâve been directed to him as well as the railroad company. On 
the contrary, the return to that writ was a Joint return, and admit- 
ted that Weaver was, in effect, in control of the railroad company ; 
that what was done by the company was done through him as its 
executive head ; and that it was his duty as the company's officer, 
as well as its duty, not to discriminate. The mandate was ad- 
dressed to "the railroad company and J. H. Weaver, and each of 
them, according to their several and respective powers," while the 
judgment for costs went against the company alone. Such a man- 
datory order against a company and its officers and agents is not 
a joint judgment in the technical sensé. The writ of mandamus 
may, indeed, be taken distributively when the action of several is 
necessary to the accomplishment of the end sought ; and hère 
Weaver was the controlling actor in the premises, aiid the order 
afïected him only according to his powers. 

3. Thèse considérations dispose of the contention that the judg- 
ment, so far as operating on Weaver, was unauthorized, because 
he was not a common carrier; for, even if the acts of Congress were 
confined to common carriers, and assuming pro argumente that 
Weaver did not corne within that category, which, under the cir- 
cumstances, is not admitted, and aside from the provisions of the 
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act of February 19, 1903», the grant of the power to issue the writ 
of mandamus in respect of discrimination against a common car- 
rier corporation necessarily embraced the power to act on the offi- 
cers in control. ' Clearly, we cannot hold, on the face of this record, 
that the Circuit Court erred in holding Weaver, who was the At- 
lantic Company, the largest stockholder in the Irona Company and 
m the raiiroad company and the executive head of the latter, re- 
sponsible for the discrimination, and in commanding him to refrain 
therefrom to the extent of his powers. 

4. In support of the allégation of error in entering judgment 
against the raiiroad company it is insisted "that the court had no 
power in a proceeding of this character to fix the percentage of 
cars the relator should hâve, and to command that such percentage 
of cars should be furnished to the relator." The acts of Congress 
forbade discrimination, and made it unlawful to give any undue 
or unreasonable préférence or advantage to particular persons, com- 
panies, corporations, or localities, or any particular description of 
trafiSc, or to subject them "to any undue or unreasonable préjudice 
or disadvantage in any respect whatsoever," and vested jurisdic- 
tion in the Circuit and District Courts to proceed by mandamus as 
a cumulative remedy for violations of the statutory provisions. The 
West Virginia Company owned no coal cars itself, but obtained 
them from the Baltimore & Ohio Raiiroad Company. That com- 
pany could not and did not undertake to furnish ail the cars de- 
manded by shippers of coal over its Unes, but allotted its cars to 
the several mining districts according to a specified rating. It was 
the admitted duty of the West Virginia Company to distribute the 
cars it received without unreasonable préférence or préjudice. The 
détermination of the percentage of the car supply to which the 
Kingwood Company was entitled as between it and the otlier col- 
licries determined that less than that percentage would be unrea- 
sonably prejudicial to it, and unduly preferential to the others. 
From the pleadings and findings it must be assumed that each mine 
would be worked up to the supply of cars obtained by its owner, 
and it is évident that by discrimination one mine might be made 
to develop f aster than another, while without discrimination the 
relative output of each mine would equitably regulate the apportion- 
ment. We are unable to accept the view that Congress intended 
to confine the scope of the writ to admonition merely, or to a gên- 
erai command to desist from discrimination, rather than from the 
particular action in which the discrimination consisted. By the 

lAct Peb. 19, 1903, c. 708, § 2 : "That In any proceeding for the enforcement 
of the provisions of the statutes relating to Interstate commerce, whether 
such proceedlngs be Instituted before the Interstate Commerce Commission 
or be begun originally in any Circuit Court of the United States, it shall be 
lawful to Include as parties, in addition to the carrier, ail persons interested 
In or affected by the rate, régulation, or practlce under considération, and 
Inquiries, Investigations, orders, and decrees may be made with référence 
to and against such addltlonal parties in the same manner, to the same ex- 
tent, and subject to the same provisions as are or shall be authorized by law 
wlth respect to carriers." 32 Stat. 848 [U. S. Comp. St Supp. 1903, p. 303]. 



TOOUM V. PARKER. 205 

findings the delivery to relator of any less than 31 per cent, of the 
supply amounted to unlawful discrimination, and the judgment of 
the court did no more than to correct it. 

The peremptory writ was ordered to issue commanding respond- 
ents to cease discrimination, "and to furnish to the said Kingwood 
Coal Company for the transportation of its coal, without discrim- 
ination, and upon conditions as favorable as those given to other 
shippers at least thirty-one per cent, of the total car supply at this 
time to be distributed by the said West Virginia Northern Railroad 
Company or J. H. Weaver among the several miners and shippers 
of coal along the railroad lines of the said West Virginia Northern 
Railroad Company." The writ related to the total car supply to 
be then distributed, and it is objected that because there might be 
changes in the output of the mines the mandate was impracticable 
of exécution, and therefore erroneous. It is true that proceedings 
in equity are more elastic than proceedings at law, but the question 
before us is whether the order was justified when it was entered, 
and we perceive no reason for holding that it was not. Doubtless 
temporary causes may from time to time afïect the output of a 
mine, yet the basis of distribution would remain unchanged. There 
is nothing in the présent case to indicate any such threatened or 
probable change in the output of thèse mines as to impart weight 
to the argument ab inconvenienti. 

Granting that the discrimination has resulted in diminishing the 
relative output of the Kingwood mine for lack of its just proportion 
of cars, that discrimination was unlawful, and the correct distribu- 
tion and rating cannot be allowed to be afïected by conduct con- 
trary to law. 

Judgment affirmed. 



TOCUM et al. v. PARKER et ai. 

(Circuit Court of Appeals, Eiglith Circuit November 11, 1904.) 

No. 1,964. 

WiLLS — Construction of Devise — Estate of Devises. 

Rev. St. Mo. 184.5, c. 32, § 5, provides tbat, where any conveyance or 
devise sliall be made wbereby tbe grantee or devisee shall become seised 
of such estate in lands as under tbe statute of entails would bave been 
held an estate in fee tail, every such conveyance or devise shall vest an 
estate for life only in the grautee or devisee. Section 6 ])rovides that 
where a remainder shall be limited to take efCect on the death of any 
person without heirs, or heirs of bis body, or without issue, "the words 
'hoirs' or 'issue' shall be construed to mean heirs or issue living at the 
death of the person named as ancestor." A will contained the following 
devise of land in Missouri : "To my beloved son, * '* * my natural 
son, I bequeath absolutely [the land described], • • * wlth the ex- 
press understanding and restriction, namely, that if my said son dies 
without légal issue, descendants of hls, legitimate issue of bis, said lands 
shall pass to" other persons named. Èeld that, construed as required by 
said section 6 of the statute, such will vested the son with the estate in 
fee simple, subject to be devested on tbe happening of a contingency 
deflnite in point of time, to wit, upon his death without living legitimate 
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Issne, and that, since under such construction an estate tail wonld In no 
event hâve been created, section 5 of tlie statute had no application. 

2. Same— Stattjtobt Provisions. 

In the Interprétation of a will resort stiould not be had to one part of 
a statute, to the exclusion of another which has a direct bearing upon the 
question, and by applying which both may be given effect In proper cases, 
and the statute rendered harmonious. 

3. Fedekal Coubts — Following State Décisions — Construction of Locai^ 

Statutes. 

It is the settled rule that the courts of the United States will foUow 
the décisions of the highest court of a state in the interprétation of its 
local statutes, and especially when they concern the deseent and aliéna- 
tion of lands and the construction of wills and conveyances, and where 
there is a conflict of décision on such a matter the fédéral court will 
foUow the latest, when no intervening contract rights are involved. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson V. Perrin, H C. C. A. 71, and Hill v. Hite, 29 C. O. A. 553.] 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

For opinion below, see 130 Fed. 722. 

An order was heretofore entered reversing the judgmeut of the Circuit Court 
and renianding this cause, with directions to dismiss unless by appropriate 
proceedings jurisdiction was made to appear. 130 Fed. 770. The grounds of 
the opinion were (a) that the requisite diverslty of citizenship did not appear 
in the pétition, it being merely averred that the two plaintiffs were, re- 
spectively, résidents of Colorado and Idaho, and that défendants were citizens 
of Missouri ; and (b) that, as the answer denied that the plaintiiïs were eveii 
résidents as averred, and also denied that the défendants themselves were 
citizens of Missouri, and as no évidence was introduced, the case having been 
determined upon défendants' motion for a judgmeut upon the pleadings, there 
was, within the doctrine of Roberts v. Lewis, 144 U. S. 653, 12 Sup. Ct. 781, 
36 L. Ed. 579, no affirmative showing In the record of jurisdiction. Upon 
motion for rehearing it was satisfactorily shown that in the préparation of 
the transcript of the record of the Circuit Court an error had been made in 
the copy of the pétition, and that in fact It had been afflrmatively and spo- 
eifically averred therein that the plaintiffs were, respectively, citizens of the 
States of which they were résidents. The record in this court was therefore 
allovved to be eorrected. This disposed of the principal groimd upon which 
the action of this court proceeded. Upon reconsideration of the other it is 
considered that, as the motion for judgment upon the pleadings was made by 
the défendants, they should be held to bave admitted, for the purposes of 
such motion, that ail of the well-pleaded averments of the plaintiiïs' pétition 
and replicatlou were true. Therefore the application of the rule of Roberts 
V. Lewis, supra, to the situation presented in this case, is not adliered to. 
This rendors necessary a considération of the merits of the controversy. 

The action was one in ejectment, brought by Oscar M. Tocum and John W. 
Yocum against J. W. Parker, Andrew B. Siler, and Susan Siler, to recovei- 
the possession of a tract of land in Platte county, Mo. Both plaintiffs and de- 
fendants claira title throngh George W. Yocuin, who died seised of tlie ])rp!]i- 
ises in 1854, leavlng a will, the fiftb paragraph of which contains al! that is 
inaterial in this case. The paragraph, somewhat abridged, is as foUows : '"l'o 
my beloved son, William Franklin Yocum, my natural son, I bequeath abso- 
lutely" a tract of land embraclng that in controversy, "with the express undcr- 
standing and restriction, namely, tbat if my said son dies without légal issue, 
descendants of his, legitimate issue of liis, said land shall pass to" certiîiii 
collatéral relatives, who were namcd. In 1838 William Franklin Yocum, tho 
first taker under the will, conveyed the property by warrnnty deed to one Xor- 
rls, and by me.sue conveyances his tille bocame vested in Susan Siler, one of the 
defoudauls, under whom the othor défendants hold, William Franklin Yoenni 
died in 3802. The plaintiffs are his sons, l)orn in lawful wedlock, and are ncv 
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hls only snrvlrîng Issue. In 1897 a prior action In ejectment between the 
same parties or their privies, and for the recovery of the possession of the 
same premises, was brought In a state court of Missouri. It resulted in a 
judgment for Susan Siler and her tenants, and the judgment was afflrmed 
by the Suprême Court of Missouri. ïoeum v. Siler, 160 Mo. 281, 61 S. W. 208. 
Upon this state of facts the Circuit Court rendered judgment for the défend- 
ants. 

Vinton Pike and J. B. Shackelford, for plaintiffs in error. 
J. W. Coburn and B. R. Vineyard, for défendants in error. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The land in controversy was devised to William Franklin Yocum 
absolutely, but with the restriction that, if he died without legiti- 
mate issue of his body, it should pass to collatéral relatives of the 
testator. The plaintiffs daim title under the will as the sons, law- 
ful issue, of William Franklin Yocum. The défendants claim under 
a warranty deed made by him in his lifetime. The plaintiffs con- 
tend that through the application to the devise of a section of a 
Missouri statute, to which further référence will presently be made, 
their father took but a life estate, and the fee simple passed to them, 
and that therefore the title conveyed by his deed terminated at his 
death. The défendants contend that the estate devised to William 
Franklin Yocum was a determinable fee (Britton v. Thornton, 112 
U. S. 526, 532, 5 Sup. Ct. 291, 28 L. Ed. 816), the contingency being 
the nonsurvival of legitimate issue of his body, and that jjy the birth 
and survival of the plaintiffs, his sons, the title, which was there- 
tofore defeasible, became absolute, and its confirmation inured to 
the benefit of those who claimed under the warranty deed made 
in his lifetime. It is conceded that if William Franklin Yocum 
took under the will a life estate only, which was terminable at his 
death, the défendants' motion for judgment on the pleadings should 
hâve been overruled, and that, on the other hand, if his title became 
a fee-simple absolute, because of the failure of the condition which 
would hâve determined it, the défendants should prevail. 

Under the laws of Missouri no particular form of words was nec- 
essary for the création of an estate in fee simple. It is clear that 
William Franklin Yocum would hâve taken such an estate, were 
it not for the limiting words respecting a failure of issue, and par- 
ticularly is this so because of the employment by the testator of 
the term "absolutely" in connection with the devise to him. But 
the testator added to this otherwise absolute devise the express 
provision that, if his said son died without legitimate issue of his 
iDody, the estate should then pass to certain collatéral relatives. It 
will be observed, therefore, that the case turns upon the interpré- 
tation and effect to be given to the restricting or limiting clause. 
At the time the will took effect sections 5 and 6 of an act of tiie 
General Assembly of the state of Missouri, approved March 25, 
1845, were in force. Rev. St. 1845, c. 32. They are as follows : 

"Sec. 5. That from and after the passage of this act, where any conveyance 
or devise shall be made, whereby the grantee or devisee shall become seised 
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In law or equity, of such estate, in any lands or teneraents, as under the stat- 
ute of the tMrteenth of Edward the First (called the statute of entails), would 
hâve been held an estate in fee tail, every such conveyance or devise shall vest 
an estate for life only in such grantee or devlsee, who shall possess and hâve 
the same power over, and right In such premlses, and no other, as a tenant 
for life thereof would hâve by law, and upon the death of such grantee or 
devisee, the sald lands and tenements shall go and be vestêd in the children 
of such grantee or devisee, equally to be divlded between them as tenants in 
eommon, in fee, and if there be only one child, then to that one, in fee, and 
If any child be dead, the part which would bave corne to him or ber, shall go 
to his or her issue, and if there be no Issue, tlien to bis or ber heirs. 

"Sec. 6. Where a remainder in lands or tenements, goods or ehattels, shall 
be llmited, by deed or otberwise, to take efïect on the death of any person 
witbout heirs, or heirs of his body, or without issue, the words 'heirs' or 
'issue' shall be construed to mean heirs or issue living at the death of the 
person named as ancestor." 

In the very act by which in 1816 the eommon law of England was 
adopted in Missouri there was a brief provision aboHshing entails. 
Laws 1816, c. 260, § 2. It was repealed in 1825, and another of 
similar import enacted (1 Laws 1825, p. 216, § 4); and this was in 
turn displaced by section 5 above quoted. Thèse varions acts were 
dissimilar in respect of the language employed, but they were alike 
in that they transformed each estate upon which they operated into 
an estate for life in the first taker and a fee simple in the person 
or persons who had the first remainder. The provisions of section 
6 above quoted appeared in the laws of Missouri for the first time 
in 1845. 

Section 5 of the act of 1845 is applicable only when the devisee 
has "become seised" of such an estate as under St. 13 Edw. I would 
hâve been an estate in fee tail. No other character of estate is 
within the scope of its provisions. If William Franklin Yocum 
"became seised" of an estate which would hâve been an entail under 
the English statute, then by force of section 5 it became an estate 
for life in him, with remainder in fee to the plaintifïs; but, if he did 
not "become seised" of such an estate, the section referred to is 
inapplicable, and the plaintifïs would take nothing. The primary 
inquiry, therefore, is, what was the estate of which William Frank- 
lin Yocum became seised? The answer should be sought in the 
légal significance of the language with which the devise was clothed. 
In a considération of this matter other législative provisions which 
hâve a direct bearing should not be ignored. AH pertinent parts 
of the Missouri laws necessarily enter into, qualify, and fix the 
character of an estate of which a devisee of lands in that jurisdic- 
tion becomes seised under the provisions of a will. Section 5 only 
afïects those estâtes which, were it not in existence, would be estâtes 
tail under St. 13 Edw. I. It leaves whoUy free for application ail 
other relevant statutory provisions, and this for the reason that 
they constitute rules by which is determined the character of an 
estate devised. Turning, now, to section 6 of the act of 1845, we 
find that it provides that in cases of the précise character of the 
one before us the words "heirs" or "issue" shall be construed to 
mean heirs or issue living at the death of the person named as 
ancestor. Applying this statutory interprétation to the paragraph 
of the will under considération, it would then contain a devise of 
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land to William Franklin Yocum in fee, upon the condition, how- 
ever, that if he should die leaving, at the time of his death, no 
surviving legitimate issue of his body, then it should pass to col- 
latéral relatives. This would make definite in point of time the 
contingency which would otherwise hâve been indefinite and uncer- 
tain. The survival of issue would not be an indefinite one, but 
would necessarily be determinable at the time of the death of the 
first taker. It is well settled that an estate in fee tail under St. 
13 Edw. I could not be created by the force of such language. It 
was observed in Abbott v. Essex Company, 18 How. 202, 213, 16 
L. Ed. 352, that the rule relating to estâtes tail "has never been 
construed, either in England or this country, to include cases where 
the title of the first taker is a fee simple and the contingency is 
definite." Justice Curtis, who decided this case at the circuit, said : 

"If the first taker was to hâve a fee simple, and the estate Is given over 
on a definite failure of issue — that is to say, in this case, a failure at the de- 
cease of the first taker — then the limitation over inay take efïect as an ex- 
ecutory devise, because the contingency is determinable within those reason- 
able limits established by law to prevent perpetuities. This has been the law 
since the case of Pells v. Brown, Cro. Jac. 590." Abbott v. Essex Co., 2 Curt. 
126, Fed. Cas. No. 11. 

In Underhill on the Law of Wills, § 650, it is said that the doc- 
trine of estâtes tail — 

"Has no application whatever where an estate is a fee simple, with a limita- 
tion over upon a failure of issue, and it appears from the will itself, or where 
the common-lavv rule is modified by statute, that the failure of issue referred 
to is the failure of issue living at the death of the flrst taker." 

Suppose, then, that at the time the will of George W. Yocum 
took effect section 5 had never been enacted, or that, having been 
enacted, it had been repealed, and that there was existing no stat- 
utory or other obstacle to the création of estâtes tail in Missouri 
save that found in section 6, what would hâve been the estate de- 
vised by the fifth paragraph of the will? It would seem that in 
such case there coûld be no escape from the conclusion that section 
6 was applicable ; that it prevented the création of an estate tail : 
that William Franklin Yocum by virtue of its provisions would 
take a fee simple, subject to devestraent by the failure of issue at 
the time of his death ; and that the collatéral relatives of the testa- 
tor would take an executory devise limited upon such contingency. 
Thus is presented a condition which détermines the inapplicability 
of section 5. It cannot reasonably be said that the purpose of that 
section was the création of an estate tail which otherwise was not 
one, merely that it might in turn demolish it. Its activity arose 
only when, under other rules and other laws, an estate tail existed 
— when some one had "become seised" of such an estate. A course 
of reasoning somewhat similar to this was adopted by justice Curtis 
(Abbott V. Essex Co., supra) in considering the rule laid down by 
Lord Haie in Purefroy v. Rogers, 2 Saund. 388, for determining 
whether a limitation over was an executory devise or a contingent 
remainder. He said : 

"But this rule does not operate until it is ascertained what the particular 
estate is and that it is capable of supporting a contingent remainder. I âo 
134 F.— 14 
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not understand It to be a rule of construction to be used In determlnlng what 
partlcular estate the testator Intended to devise, but a rule of law whlch 
détermines the kind of estate whlch must be deemed to be limited over after 
the partlcular estate intended to be devlsed has been ascertained." 

The plaintiffs contend that the design of section 6 was not to 
destroy estâtes tail, as that was accomplished by section 5, but that, 
on the contrary, it was solely to give validity to a certain class of 
'estâtes limited upon a failure of issue, by making the contingency 
upon which they depended a definite one, and thus obviate the 
objection that they would otherwise be violative of the rule against 
perpetuities. At common law an executory devise limited upon a 
gênerai or indefinite failure of issue was void. But it was not so 
of such a devise depending upon the failure of issue at the time of 
the death of the first taker, for in such case it would be known at 
that précise time, and within the limit of the rule against perpe- 
tuities, whether or not the first devisee left issue surviving him. 
2 Washburn on Real Property, 758 et seq. ; Sears v. Russell, 8 Gray, 
86 ; Chism's Adm'r v. Williams, 29 Mo. 288 ; Lockridge v. Mace, 
109 Mo. 167, 18 S. W. 1145. Plaintififs say that section 6 was en- 
acted to meet this condition of the common law, and that it per- 
formed no other office than to validate limitations upon a failure 
of "heirs" or "issue," by declaring that those words shall mean heirs 
or issue living at the death of the ancestor. But it is not clear that 
section, 6 was at ail necessary to secure this particular restilt, nor 
that if, in îts absence, the language of section 5 were read into those 
devises which would then be within its scope, the same object would 
not hâve been attained which plaintiffs claim was the peculiar and 
exclusive office of section 6. Daniel v. Whartenby, 17 Wall. 639, 
21 L. Ed. 661; Wead v. Gray, 8 Mo. App. 515, 520; Morgan v. 
Morgan, 5 Day, 517 ; Daley v. Koons, 90 Pa. 246. 

In the interprétation of the will, resort should not be had to one 
part of the statute to the exclusion of another which has a direct 
bearing upon the question. A harmony should be established be- 
tween them, if it may be fairly done. Such an adjustment is 
called for by the elementary rules of interprétation, whether we 
treat the sections as différent statutes in pari materia or as parts 
of the same statute relating to the same subject-matter. If we 
apply section 6 to the will according to the plain import of its terms, 
giving to the words their légal significance, a resuit would be 
reached which would be décisive of this controversy, but which 
would, at the same time, leave room for the application of the pre- 
ceding section to other cases. Nor would this be in any true sensé 
a repeal of section 5. It would be merely a narrowing of the ground 
which it covers, made necessary by the plain letter of other pro- 
visions of the law. The conclusion which we hâve reached is that 
section 6 of the act of 1845 rules the paragraph of the will under 
considération. The resuit is that William Franklin Yocum took 
an estate in fee simple, subject to its devestment in the event that 
he left no legitimate issue, but that, having left such issue, his title 
became an absolute one, which by a chain of conveyances was ulti- 
mately vested in the défendant Susan Siler. 
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In Yocum v. Siler, 160 Mo. 281, 61 S. W. 208, the Suprême Court 
of that State reached the same resuit in a controversy between sub- 
stantially the same parties, over the same property, and involving 
the interprétation of the same paragraph of the will of George W. 
Yocum ; and the foregoing considérations constitute the principal 
ground upon which the décision of that court was based. It is 
claimed, however, that there is in that case a complète departure 
from the rule announced in earlier décisions of the same court, and 
that it is not to be considered as binding in this jurisdiction. The 
earlier cases relied upon by the plaintifïs are Farrar v. Christy, 24 
Mo. 453, Harbison v. Swan, 58 Mo. 147, Thompson v. Craig, 64 
Mo. 312, and Cross v. Hoch, 149 Mo. 325, 50 S. W. 786. The deed 
which was construed in Farrar v. Christy was executed prior to the 
passage of the act of 1845 and consequently before the provisions 
of section 6 became embodied in the laws of that state. Harbison 
V. Swan was decided upon the authority of Farrar v. Christy. The 
same may be said of Thompson v. Craig, but it is difïicult to recon- 
cile the doctrine there announced with that of the later case of 
Presser v. Hardesty, 101 Mo. 593, 14 S. W. 628. It may be ob- 
served in passing that in none of thèse cases did the learned court 
attach any importance to the use of the word "survivor" in the 
limitation of an estate over to the survivor of two grantees or 
devisees. It appears to hâve been at an early day quite generally 
determined, particularly in this country, that the employment of 
that term under such circumstances indicated a defînite failure of 
issue at the death of the first taker, and therefore defeated the créa- 
tion of an estate tail. Cross v. Hoch is not in conflict with Yocum 
V. Siler. The peculiar structure of the will involved in that case 
enabled the court to ascertain very satisfactorily the intention of 
the testator and to give effect to it, although perhaps the technical 
meaning of some words therein was modified to secure that resuit. 
There was no considération of the doctrine of entails and the efïect 
thereon of the Missouri laws. Moreover, the will was executed 
and took eiïect prior to the passage of the act of 1845. 

An attentive examination of thèse older cases discloses the fact 
that in none of them was there notice of section 6 of the act of 1845, 
or any considération of its effect in determining whether a devisee 
became seised of an estate tail, so as to permit of the opération of 
section 5. But, notwithstanding what has been said, we should 
recognize the existence of a conflict between Harbison v. Swan and 
Thompson v. Craig and the case of Yocum v. Siler. If the doctrine 
of the latter had been applied in the earlier cases, a différent restilt 
would hâve ensued. What, then, should be done? The principle 
is firnily established that the courts of the United States will fol- 
low the décisions of the highest judicial tribunal of a state in the 
interprétation of its local statutes, and especially when they con- 
cern the descent and aliénation of lands and the construction of 
wills and conveyances. Warburton v. White, 176 U. S. 484, 496, 
20 Sup. a. 404, 44 L. Ed. 555 ; De Vaughn v. Hutchinson, 165 U. 
S. 566, 17 Sup. Ct. 461, 41 L. Ed. 827. This has been the rule since 
the time of Pollard v. Dwight, 4 Cranch, 421, 2 L. Ed. 666, and it 
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lias since been announced in a multitude of cases. The décisions 
of the highest court of a state upon such questions are as much a 
part of the statute law as the enactments of the Législature, and 
are equally binding upon the fédéral tribunals. Thus in Van Rens- 
selaer v. Kearney, 11 How. 297, 318, 13 1,. Ed. 703, the Suprême 
Court adopted, without question, the interprétation by the highest 
judicial authority of New York of a statute of that state which 
abolished estâtes tail and converted them into absolute fées. 

It is also the gênerai rule in such cases that, where there is a 
conflict in the décisions of the state court, the latest will be fol- 
lowed by the fédéral courts. It was hekl by the Suprême Court 
in Green v. Neal, 6 Pet. 291, 8 L. Ed. 402, that, having once fol- 
lowed the doctrine of some earlier décisions of the state court, it 
wOuld afterwards follow a subséquent reversai thereof. In King 
V. Wilson, 1 Dill. 556, Fed. Cas. No. 7,810, the constitutionality 
of an lowa law was involved. There had been a long line of déci- 
sions of the Suprême Court of that state in which it had been held 
that législation of that character was forbidden by the state Con- 
stitution, but there was a récent décision of the same court an- 
nouncing a contrary doctrine. Although, as Chief Justice of the 
state court, he had delivered the opinion in one of the earlier cases 
and disapproved of the last décision, Judge Dillon, then Circuit 
Judge, met the situation in this way : 

"Upon the best reflectlon I hâve been ahle to give the matter I hâve failed 
to persuade myself that I would be justified in disregarding and refusing to 
follow the latest décision of the Suprême Court. The question, It will be ob- 
served, relates solely to the validity of the statute under the state Constitu- 
tion, and It is this law which the bill seeks to hâve nullified by the fédéral 
court. Now, where questions arising In the fédéral courts dépend upon state 
statutes, thèse courts sit in the state to administer state laws, and thèse laws 
are expressly made rules of décision therein. Overruled décisions, how sound 
soever In principle, are nugatory in law. If the fédéral courts should follow 
overruled décisions because they belleved them right, the resuit would be the 
Intolérable mischief that would flow from the conséquent confusion of rights, 
and the conflict of opinion leading to conflict of jurlsdictlon. A party would 
bave a title in the one court and none in the other. Moreover, the fédéral 
courts might, by disregarding the adjudications of the state court, set up and 
support in the state a domestic policy répugnant to that recognized or estab- 
lished by the state court." 

In Lippincott v. Mitchell, 94 U. S. 767, 24 L. Ed. 315, an old rule 
in Alabama relating to the power of a married woman over her 
property had been overturned by some décisions of the Suprême 
Court of that state. The controlling authority of thèse décisions 
was recognized by the Circuit Court, but while the cause was pend- 
ing on appeal in the Suprême Court, the state court of last resort 
overruled the preceding décisions and re-established the first rule. 
In ref erring to the last décision the Suprême Court said : 

"This construction is a rule of property of the state, and we are as much 
bound by it as if it were a part of the statute, It is our duty to apply the law 
of the state, as if we were sitting there as a local court, and this case were 
before us as such a tribunal." 

See, also, Wade v. Travis County, 174 U. S. 499, 508, 19 Sup. Ct. 
715, 43 Iv. Ed. 1060; Water Power Co. v. Water Commissionera^ 
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1C8 U. S. 349, 36G. 18 Sup. Ct. 157, 42 L. Ed. 497; Leffingwell v. 
Warren, 2 Black, 599, 603, 17 L. Ed. 261; Mitchell v, Lippincott, 
2 Woods, 467, Fed. Cas. No. 9,665. 

A well-defined distinction exists, however, between the establish- 
ment of a rule of property by means of the interprétation by the 
highest court of a state of the gênerai principles of the commor 
law, and the construction by such a court of a local statute. Ryan 
V. Staples, 76 Fed. 721, 727, 23 C. C. A. 541. In the former case 
a settled course of décisions of the state court is generally requisite. 
A single décision, though always persuasive, may not be controUing. 

The cases upon which the plaintiffs rely are not in conflict with 
the foregoing views. Most of them relate to contract rights which 
had become vested, either in conformity with the then prevailing 
décisions of the state courts, or in the absence of any décision what- 
ever. The rights of the parties to this action are not founded upon 
contract. No décisive question of gênerai jurisprudence and no 
question of commercial or mercantile law is involved. The Con- 
stitution, laws, and treaties of the United States hâve no applica- 
tion. The case turns upon the construction of the statutes of Mis- 
souri relating to the devise of lands within its borders — -a subject- 
matter peculiarly of local concern. In Barber v. Railway, 166 U. 
S. 83, 17 Sup. Ct. 488, 41 L. Ed. 925, no state statute was construed 
or applied. In Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10,, 
27 L. Ed. 359, the question was of the liability of a pledgee of stock- 
for the debts of the corporation, and at the time the status of the 
parties was fixed there was no décision of the highest court of the 
state upon the subject. 

Much has been said about the intention of the testator and the 
doctrine that such intention is the dominant factor in the interpré- 
tation of the will. VVe recognize the controlling influence of the 
rule, but it is of no assistance to a conclusion contrary to that which 
we hâve reached. The testator employed technical phrases to 
which the Législature of Missouri had attached a spécifie meaning. 
He did not add any qualifying or explanatory expressions indica- 
tive of a contrary intent. And when he devised the land in con- 
troversy to the one nearest to him in affection, his son, not for life, 
but absolutely, upon a condition expressed in his will, we cannot 
say that he did not intend that the devisee should own the prop- 
erty absolutely with full power of disposition, the condition hav- 
ing been fulfilled. 

The judgment of the Circuit Court will be afïirmed. 
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CITY OF FT. MADISON et al. V. FT. MADISON WATBR CO. 
(Circuit Court of Appeals, Eighth Circuit November 17, 1904.) 

No. 1,884. 

1. MUNICIPAI, COEPOBATIONS— CONTEACTS— STATUTOEY REDUCTION OP POWEB 

or Taxation. 

Where a statute bas Invested a municipal corporation with the power 
of local taxation to enable It to meet Its engagements under a contract 
which It is thereby authorlzed to make, the power of taxation thus con- 
ferred enters Into and becomes a part of the contract, and may not be 
withdrawn or lessened untll its obligations are satlsfled. 

2. Samb— lowA Statute— Eeduction of Assbssed Value op Propbety. 

Code lowa 1897, § 1305, which provides that for purposes of taxation 
"ail property shall be valued at its actual value, which shall be entered 
opposite each item, and shall be assessed at twenty-flve per cent, of such 
actual value," is Invalld in so far as It affects the ablllty of a clty to 
meet a pre-exlsting contract to pay water rentals, made when the stat- 
ute required property to be assessed at Its "true cash value," and when 
the City was authorlzed to levy a spécial tax to pay water rentals, not 
exceeding five miUs on the dollar on property beneflted, and the clty may 
be compelled to levy a tax based on the actual value of such property, 
as shown by the assessment roll, where it is neeessary to meet Its con- 
tract 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 
See 110 Fed. 901. 

ïhis was an application by the Ft Madison Water Company for a wrlt of 
mandamus to compel the municipal authorities of the Clty of Ft. Madison, 
lowa, to levy and collect a tax sufflcient to pay a judgment which the 
water company had obtained against the clty for unpaid hydrant rental. In 
1885 the City and one Inman entered into a conti-act, by means of an ordi- 
nance and Its acceptance, whereby the former rented certain hydrants, to be 
installed In connection with a System of waterworks, and obligated itself to 
pay a spedfled rental therefor. The water company suceeeded to ail of the 
rights of Inman. The contract was fuUy authorlzed by the existing laws of 
lowa, and the clty was empowered to levy and collect annually a spécial tax 
to meet the rental agreed to be pald. McClaln's lowa Code, §§ 641, 643. A 
statutory limitation upon this power was expressed in thèse words : "Said 
tax shall not exceed the sum of flve mills on the dollar for any one year, 
nor shall the same be levled upon the taxable property of said clty or town 
which lies wholly without the limlts of the beneflt or protection of such 
Works, which llmlt shall be fixed by the clty council or board of trustées 
each year before making said levy." The ordinance which embraced the 
terms of the contract contained this clause : "Said hydrant rental to be paid 
Quarterly ont of the spécial tax fund to be levied and collected as other taxes 
of the City are for this purpose." The municipal authorities duly designated 
as the property which was benefited and protected ail that lying within a 
district bounded by an eneircling lii)e dravvn 1,000 feet beyond the outlying 
hydrants, This was the district which was, prim.'irily, at least, subject to the 
annual iive mill tax levy to provido a fund to meet the hydrant rental. 

In 1897 an act of the Législature of lowa was passed which provided : "Ail 
property subject to taxation shall be vaiued at its actual value, which shall 
be entered opposite each item, and shall be assessed at twenty-flve per cent. 
of such actual value. Such assessed value shall be entered lu a separate col- 
umn opposite each item, and is to be taken and considered as the taxable 
value of such property, and the value at which it shall be listed and upon 
which the levy shall be made." Section 1305, Code 1807. 

The five mill levy upon 25 per centum of the actual value of the proijcrty 
within the taxing district did not yield sufflcient revenue to fully satisfy 
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the obligations of tlie city. The water company sued the city, and recovered 
a judgment agalnst it for $4,528.90, being for unpaid tentais for a period of 
six months ending September 30, 1900. 

The water company seeks the payment of thls judgment through an en- 
forced levy and collection of taxes. In the prayer of its pétition it asks that 
the municipal authorities be required to levy and collect eitber a gênerai tax 
upon ail of the property within tbe city or a spécial tax upon the full value 
of the property within the taxing district Instead of one upon 25 per centum 
of such value as eontemplated by the aet of 1897. The Circuit Court rendered 
judgment for the Issuanee of a writ commanding the municipal authorities 
to levy and collect a sufflelent tax "upon ail property subject to taxation 
within the limlts of the city of Ft. Madlson as shall be necessary to pay ofC 
and discharge the judgment." ïhe city prosecutes thls proceedlng in error. 

Omar E. Herminghausen (Edwin C. Weber, on the brief), for plain- 
tiffs in error. 

James C. Davis, for défendant in error. 

Before SANBORN, THAYER, and HOOK, Circuit Judges. 

HOOK, Circuit Judge (after stating the case as above). The judg- 
ment upon which is predicated the application of the water company 
for a writ of mandamus was afïîrmed by this court in City of Ft. Madi- 
son V. Ft. Madison Water Co., 114 Fed. 292, 52 C. C. A. 204. It was 
there said: 

"Whether the water company can by mandamus compel the city to levy 
eitber a gênerai or spécial tax to pay such judgment Is a question not raised 
by thls record. The right to a judgment agalnst the city for the debt, and 
the right to a mandamus to compel the city to levy a tax to pay the judg- 
ment, are separate and distinct questions, the latter of which is not now 
before us, and conceming which it will be distinctly understood we express 
no opinion." 

The questions then unnecessary to be determined are now present- 
ed. Is it the duty of the city, under the contract and under the laws 
of the State, to levy a tax to pay the judgment? If the duty exists, 
should the tax be a spécial one upon the property benefited and pro- 
tected by the location of the hydrants and embraced within the taxing 
district established as required by the statute, or a gênerai tax upon ail 
of the property in the city? The city contends that since it has levied 
a five-mill spécial tax upon the property within the benefited district, 
assessed at 25 per centum of its actual value, and has paid the money 
arising therefrom to the water company, it has exhausted its power 
in that direction. And while it does not deny that, under the construc- 
tion of the lowa law adopted by the Suprême Court of that state 
(Waterworks Co. v. Creston, 101 lowa, 694, 70 N. W. 739), it might by 
express contract hâve pledged its gênerai revenues and its power of 
gênerai taxation to the payment of any deficiency, it insists that in fact 
it has not done so, but that, on the contrary, it expressly contracted that 
its liability should be limited to the fund raised by the spécial tax. We 
will assume, without further considération, that thig latter contention 
is correct. 

It is clear that it was the législative intent that the levy of a spécial 
tax upon the property within the benefited district should at least con- 
stitute the primary duty of the city and the primary remedy of the 
water company. The theory of the législation is, and it is a correct one, 
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that the owners of the property most benefited should stand the bur- 
den of the cost. 

When the contract between the city and the water company was made 
and the rights of the parties became vested, the laws of lowa con- 
cerning the assessment of property for purpose of taxation contained 
this provision: 

"Real property shall be Usted and * • • assessed at Its true cash 
value, having regard to Its quallty, location and natural advantages, the gene- 
eral Improvement of the vicinity and ail other éléments of its value." Mc- 
Claln'e Code, § 1288. 

We need not, therefore, consider what rule of assessment would pre- 
vail in the absence of such affirmative législation. Afterwards, and 
while the contract, executory in character, was still in force, the Lég- 
islature of lowa passed an act providing that, while property subject 
to taxation should be valued at its actual value, the same to be entered 
opposite each described item upon the records, it should be assessed 
for taxation, not at its actual value, but at 25 per centum thereof. 
Section 1305, Code 1897. 

Under the law existing when the contract was made the spécial tax, 
which was limited to five mills, should bave been imposed upon prop- 
erty assessed at its actual value. Under the Code of 1897 the spécial 
tax, still limited to five mills, was imposed upon the same property as- 
sessed at one-fourth of its actual value. The résultant efïect would 
hâve been the same had the latter statute operated directly upon the tax 
rate itself and reduced it to one-fourth of five mills upon the dollar of 
valuation. The statute should be judged in the light of its necessary 
efïect upon existing contracts. 

Where a statute has invested a municipal corporation with the power 
of local taxation to enable it to meet its engagements under a con- 
tract which it is thereby authorized to make, the power of taxation 
thus conferred enters into and becomes a part of the contract, and may 
not be withdrawn or lessened until its obligations are satisfied. Seibert 
V. Lewis, 122 U. S. 284, 7 Sup. Ct. 1190, 30 L. Ed. 1161 ; Mobile v. 
Watson, 116 U. S. 289, 6 Sup. Ct. 398, 29 L. Ed. 620; Louisiana v. 
St. Martin's Parish, 111 U. S. 716, 4 Sup. Ct. 648, 28 L. Ed. 574; 
Rails County Court v. United States, 105 U. S. 733, 26 L. Ed. 1220; 
Louisiana v. Pilsbury, 105 U. S. 278, 26 L. Ed. 1090; Wolff v. New 
Orléans, 103 U. S. 358, 26 L. Ed. 395 ; Butz v. Muscatine, 8 Wall. 
575, 19 L. Ed. 490 ; Galena v. Amy, 5 Wall. 705, 18 L. Ed. 560 ; Von 
Hoffman v. City of Quincy, 4 Wall. 535, 18 L. Ed. 403 ; Padgett v. 
Post, 106 Fed. 600, 45 C. C. A. 488; Hicks v. Cleveland, 106 Fed. 
459, 45 C. C. A. 429; In re Copenhaver (C. C.) 54 Fed. 660; United 
States v. Judges, etc. (C. C.) 32 Fed. 715 ; United States v. Howard 
County (C. C.) 2 Fed. 1. 

A right without a remedy for its enforcement, save in the forum 
of conscience, is of little practical value. From the standpoint of 
the law, the remedy is the vital élément in the worth of a contract, 
and whatever destroys or lessens it impairs the obligation. The power 
of taxation is the usual and frequently the sole means by which mu- 
nicipal bodies are enabled to meet their pecuniary engagements, and, 
where a contract is enterf 1 into upon the faith of its exercise, subse- 
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quent législation, which so modifies it as to deprive one of the contract- 
ing parties of every efficacious remedy, is violative of the contract 
clause of the Constitution. Tested by thèse rules, which are funda- 
mental, the invalidity of the act of 1897, as applied to the contract bc- 
tween the city and the water company, is apparent. 

The actual value of each item of property in the taxing district has 
been oiEcially ascertained and extended upon the tax rolls. A five- 
mill levy upon 25 per centum of such value has been found to be insuf- 
ficient to meet the just indebtedness of the city. The deficiency has 
been reduced to judgment. The statutory réduction of the valua- 
tion of the property for the purpose of assessment being équivalent to 
a réduction of the rate of tax levy is invalid as applied to the pre- 
existing contract between the parties. It appears from the record that 
a completion of the levy to the fuU measure authorized by the law 
and contracted for by the parties will more than suffice to pay the claim 
of the water company. Under thèse circumstances the duty of the city 
is plain. 

The judgment of the Circuit Court will be modified so that the writ 
of mandamus to issue shall command the levy and collection of a spé- 
cial tax sufficient to pay the judgment of the water company, with 
interest and costs, but not exceeding five mills on the dollar of as- 
sessed valuation, such tax to be imposed upon the property within the 
benefited district as heretofore established, assessed for the purpose of 
the levy at three-fourths of the actual value thereof. As so modified 
the judgment of the Circuit Court will be affirmed. 



MICHIGAN CENT. R. CO. v. HARSHA, Clerk. 

(Circuit Court of Appeals, Sixth Circuit December 1, 1904.) 

No. 1,313. 

1. Olebks of Cibcuit Coubts— Commission. 

A clerk of a Circuit Court is not entltled under Rev. St. i 828 [TJ. S. 
Comp. St. 1901, p. 635], to a commission on tlie proceeds of mortgaged 
property sold under a foreclosure decree, wMch by order of the court la 
pald by the master making the sale directly to the mortgagee. 

X. 8ame. 

To entltle a clerk of a Circuit Court to a commission for "recelvlng, keep- 
ing, and paying out money," under Rev. St. 1 828 [IT. S. Comp. St. 1901, 
p. 635], such money must be paid to hlm or be subject to hls order, so 
that he becomes responsible for Its keeplng and payment. A fund paid 
by a master Into a United States depository, pursuant to an order of the 
court, and subject to be withdrawn on its order, is neither aetually nor 
constructlvely in the keeplng of the clerk, and he is not entltled to a 
commission thereon when it is so pald out. 

S. Same. 

Rallroad bonds deposlted In a Circuit Court as collatéral securlty by 
Its order, and kept In a bank vault to which the clerk kept the key, are 
not "money," and the clerk is not entltled to a commission thereon, under 
Rev. St. § 828 [U. S. Comp. St. 1901, p. 635], when by order of the court 
he takes them from the bank and surrenders them to the deposltor; nor 
la there any authorlty outslde of the statuts toi the allowance of tuch 
a commission. 
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Appeal from the Circuit Court of the United States for the Eastem 
District of Michigan. 

Geo. E. Tegart (Henry Russel, of counscl), for appellant. 
Henry M. Duffield, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This is an appeal from an order of the 
court below requiring the appellant to pay to W. D. Harsha, as clerk of 
the Circuit Court, $2,660 for receiving, keeping, and paying out $26(5,- 
000, within the meaning and intent of section 828, Rev. St. [U. S. 
Comp. St. 1901, p. 635]. This order was made upon a pétition filed 
by the clerk praying that the Michigan Central Railroad Company be 
required to show cause why it should not be required to pay certain 
costs claimed by him, consisting of three items, to wit : 

"One per cent on $266,000.00 $2,C60 00 

For spécial services in examining, Identlfying, checking, canceling, 

and assigning bonds 50 00 

For service as clerk filing papers and entering orders S'i 

$2,710 S'. 

The railroad company appeared in pursuance of the order to show 
cause, and did not contest the item of $50, nor that of 85 cents, but 
filed a demurrer to the claim for a commission of 1 per cent, upon 
$266,000. The demurrer was overruled, and, the défendant declin- 
ing to plead further, there was a decree as prayed, with direction that 
exécution should issue in favor of said Harsha. An appeal from this 
order was denied, upon the ground "that no appeal lies from an order 
or decree allowing costs only." Upon application to this court and 
full argument we held that the appeal had been wrongly denied, and 
awarded a writ of mandamus. The appeal is now heard upon the 
merits. The question arises upon the pétition and demurrer. 

The pétition stated the facts and circumstances upon which Mr. 
Harsha's claim must stand or fall, and the substantial averments of that 
pétition, together with those orders and decrees which were exhibits 
thereto, are stated in our opinion in the mandamus proceeding, reported 
as In re Michigan Central Railroad Company, 124 Fed. 727, 59 C. C. 
A. 643, and référence is now made to that opinion for a more detailed 
statement of the history of the claim now in question. 

1. The motion to dismiss, upon the ground that the appeal is from a 
decree or order for costs only, must be overruled. Tlie appealability 
of the decree, whether for technical costs or an allowance for spécial 
services, was fully considered and decided in the contest over the issu- 
ance of a mandamus. 

2. Section 828, Rev. St. [U. S. Comp. St. 1901, p. 635], provides, 
among other clerk's fées, that he may receive "for receiving, keeping, 
and paying out money, in pursuance of any statute or order, one per 
centum on the amount so received, kept, and paid." The foreclosure 
sale out of which this controversy arises was made by a spécial master. 
By the decree of sale the master was ordered to pay the proceeds of 
sale, except enough to pay costs, etc., to the mortgage trustée, com- 
plainant in the cause, the Farmers' Loan & Trust Company, as trus- 
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tee for the bondholders. This the master did. The clerk, therefore, 
neither received, kept, nor paid out one dollar of the proceeds of sale 
thus received, kept, and paid out by the master, and was not entitled 
to any commission under the provision quoted. Whether, under sec- 
tion 995 [U. S. Comp. St. 1901, p. 711], the court should hâve made 
a différent disposition and brought the fund into the care and under 
the responsibility of the clerk, and had it paid out by the clerk, we 
need not consider. A clerk's commissions do not attach, as they did 
prior to this act, whenever money is subject to the order of the court, 
as was the case when Ex parte Prescott, 2 Gall. 146, Fed. Cas. No. 
11,388, was decided, but only when he bas actually received, kept, and 
paid it out. 

In Re Goodrich, 4 Dill. 230, 10 Fed. Cas. 603, the order was that 
the défendant pay the money "into the registry of the court for the 
purpose of satisfying judgment and costs." The défendant paid direct 
to the plaintiff's attorneys. The clerk claimed 1 per cent, commission, 
under section 828, supra, upon the sums so paid. Judge Dillon dis- 
allowed the claim, saying that the 1 per cent, allowed by the statute "is 
for compensation to the clerk for the trouble and responsibility of ac- 
tually receiving, keeping, and paying out money," and that he "was 
not entitled to a commission on moneys which, although ordered to be, 
were not in fact, paid to him under the writs of mandamus." In this 
construction, Judge Dillon followed Justice Miller in Upton v. Tribil- 
cock, 10 Fed. Cas. 604, note. In Farmers' Loan & Trust Co. v. Dart, 
91 Fed. 451, 33 C. C. A. 572, an opinion by the Circuit Court of Ap- 
peals for the Fifth Circuit, the claim of the clerk for a commission 
upon the surplus earnings of a receivership deposited by the receiver, 
by direction of the court, in a designated depository of the United 
States, to be paid out by the receiver under orders of the court, was 
disallowed. The ground of the décision was that, although deposited 
in the registry of the court, the fund was not subject to the clerk's 
check, nor was he under any responsibility for it. To the same effect 
are the cases of Ex parte Plitt, 2 Wall. Jr. 453, Fed. Cas. No. 11,228 ; 
Leech v. Kay (C. C.) 4 Fed. 72 ; Easton v. Houston, etc., Ry. Co. (C. C.) 
44 Fed. 718; N. W. Life Ins. Co. v. Quinn (C. C.) 69 Fed. 462; John- 
son V. Southern B. & L. Ass'n (C. C.) 95 Fed. 932. This also seems to 
be the view of the Suprême Court. U. S. v. Kurtz, 164 U. S. 49, 53, 
17 Sup. Ct. 15, 41 L. Ed. 346. 

3. After the proceeds of sales had reached the hands of the mort- 
gagee, it was found that the holders of bonds aggregating $424,000 
would not receive payment; those bonds not maturing until 1902, 20 
years after the foreclosure, bearing 8 per cent, interest, and guarantied 
as to principal and interest by the Michigan Central Railrcad Com- 
pany. In this situation the railroad applied to hâve the money applica- 
ble to the unpaid bonds paid over to it, upon giving satisfactoty security 
to pay the unpaid bonds, principal and interest, as they matured. For 
the purpose of complying with this most reasonable appUuation, the 
court below ordered the trust company to replace in the hands of its 
master, Addison Mandell, $424,000, and that Mandell "should deposit 
same to the crédit of the court in the National Bank of Commerce in 
New York, a designated depository of the United States." Mandell 
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made the deposît, and reported to the court that he had received a 
certificate of deposit certifying that he had "deposited in said bank 
$424,000, payable to the order of the said master on the surrender of 
said certificate properly indorsed and accompanied by an order of the 
judge or judges of the court," etc. On December 3, 1882, the court 
made an order which directed that "the said master in chancery do pay 
over to the Michigan Central Railroad Company the sum of $424,000," 
when the said company "shall deliver to the said master in chancery its 
bond," in the pénal sum of $800,000, conditioned to pay to the holders 
of said 424 bonds, "the interest as it becomes due and the principal 
thereof at its maturity, * * * or to repay the said sum of $424,000, 
or any part thereof which the court may direct, into the registry of said 
court, * * * and shall also deliver to the said master in chancery, 
in pledge for collatéral security to the said bond," $424,000 in registered 
mortgage bonds of the said company, said collatéral bonds to be regis- 
tered in the name of the clerk of the circuit court, "transférable only 
upon the order of said court, and that said $800,000 bond and said 
last-described bonds be deposited in a safe of the Trust, Security & 
Safe Deposit Company, of Détroit, under the control of and only to be 
opened upon the order of tliis court, and that the use of said safe be 
furnished at the expense of said Michigan Central Railroad Company." 
In accordance with this order the spécial master, Addison Mandell, 
paid over said $424,000 and received from the railroad company the 
principal bond and the collatéral bonds to secure same, and both were 
deposited as required by the order, and hâve since remained in the 
said safe of said trust company subject to the order of the court. 
Twenty years afterwards the railroad company paid ofï 266 of the 
mortgage bonds upon which it was liable as guarantor, and filed its 
pétition, accompanied by the canceled bonds, asking that its collatéral 
to a like amount might be returned. The court very properly directed 
its clerk to open the vault and return 266 of the company's bonds so 
held as collatéral. This was donc. The clerk thereupon filed his péti- 
tion, already referred to, in which he asked that the railroad company 
be required to pay him the costs now in controversy. The paragraph 
of his pétition setting out his claim is as foUows : 

That your petltloner clalms compensation for the recelvlng, keeping, anJ 
paying out of the $424,000 aforesald paid bacli to the master, Addison Jlan- 
dell, by the Farmers' Loan & Trust Company, and subsequently deposited in 
a designated United States depository, subject to the order of the court, 
which was subsequently withdrawn from the court and paid to the Michigan 
Central Railroad Company, as above set forth; that he claims compensation 
also for other spécial services as clerk in identifying, canceling, transferrlng, 
and assigning said bonds, and for clerk's fées as follows: 

One per cent. (1 per cent.) on $266,000 $2,6G0 00 

For spécial services in esaminlng, identifying, checking, canceling, 

and assigning bonds 50 00 

Fov other services as clerk, above referred to, for filing papers and 

entering orders 85 

$2.710 8.-> 

This sum of $424,000 was never received, kept, or paid out by the 
clerL It was never subject to his check, and he never became in any 
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way responsible for it. But it is said that, when it was paid by the 
master in chancery into the New York depository, it was witiiin the 
"registry" of the court and constructively within the possession of the 
clerk. If being subject to the order of the court is to be within the 
"registry" of the court, then this money, from the time it was paid into 
the hands of the master in chancery, was within the "registry" of the 
court. But being subject to the order of the court does not necessarily 
place it in the keeping of the clerk, either actually or constructively. 
To entitle the clerk to this commission of 1 per cent., it must be paid 
to him or be subject to his order, so that he becomes responsible for its 
keeping and payment. The test is, did the clerk receive, keep, and pay 
this fund over to the railroad company? The answer is, he did not. 
The court described the money as "in the hands" of Mandell, and it 
was withdrawn upon Mandell's indorsement, and was by Mandell paid 
over to the railroad company. It was never actually or constructively 
in the clerk's custody, or paid out by him. 

4. The suggestion that he did hâve the constructive possession of the 
collatéral bonds of the railroad company and paid them out when he 
returned them to the railroad company, and that for this service the 
clerk is entitled to the commission of 1 per cent., has nothing in it. 
Section 995, supra, only requires that "money" shall be deposited as 
therein prescribed, and section 828, supra, only allows the payment of 
1 per cent, on "moneys" received. kept, and paid out. This is recog- 
nized in Thomas v. Chicago, etc., Ry. Co. (C. C.) 37 Fed. 548, 550. 

5. We know of no authority for the allowance of such a commission 
outside of the statute. The clerk's only service, aside from those mat- 
ters for which he has asked and been allowed $50 without contest, was 
in keeping the key to a vault rented by the railroad company in which 
nonnegotiable securities were deposited. This vault could not be 
opened without the order of the court, and the bonds could not be col- 
lected or disposed of without a like order. 

The order must be reversed, with directions to set aside the judg- 
ment and to render judgment of $50.85, the amount of the two items 
uncontested, and to dismiss the pétition in so far as any further fées, 
allowance, or costs is prayed. 



HINDS T. MOORB. 

(Circuit Court of Appeals, Slxth Circuit. January 11, 1905.) 

No. 1,347. 

Bankeuptcy— Valtie or Goods— Proceedinqs bt Trustée— Appeal. 

Where goods in possession of the bankrupt were delivered to a clalm- 
ant, and he was thereafter ordered to pay the value of the goods to the 
trustée, in summary proceedings brought against him on an order to 
show cause, he was entitled to appeal from such order to the Circuit 
Court of Appeals, under Bankr. Act .Tuly 1, 1898, c. 541, § 24a, 30 Stat. 
553 [U. S. Comp. St. 1901, p. 3431], authorizing appeals in "controversies 
arising in bankruptcy proceedings," though the order was not appealablo 
under section 25a (30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]), giving 
such court revisory and superintending powers over the "proceedings of 
the several inferlor courts of bankruptcy," etc. 
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3. Same— Prookedinos— Obdeb to Show Cause. 

Where a recelver in bankruptcy dellvered certain goods In the pos- 
session of a bankrupt to a clalmant on the ground that the tltle to the 
property was In the clalmant, and net In the bankrupt, the cpurt's cus- 
tody of the property was thereby surrendered, and the bankrupt's trustée 
was not thereafter entltled to recover the value of the property agalnst 
the clalmant In summary proceedlngs on an order to show cause. 

Appeal from the District Court of the United States for the Western 
District of Tennessee. 

For opinion below, see 129 Fed. 922. 

Thls Is an appeal from a judgment of the District Court requiring the 
appellant, Isaac Hlnds, to pay to the trustée in bankruptcy of the Leeds 
Woolen Mills Company the sum of $500, wlth interest and ail the costs of 
the proceedlng. The Leeds Woolen Mills Company, a corporation engaged 
In business as tailor and dealer in clothes at Memphls, Tenn., was adjudged 
a bankrupt, and F. B. Moore duly appointed trustée. Thereupon Moore, as 
trustée, filed November 15, 1902, a pétition in the bankruptcy cause against 
the appellant, Issac Hinds, in which it was alleged that the woolen mills 
Company was adjudged a bankrupt Aprll 8, 1902, and the proceedlngs referred 
to R. D. Jordan, as référée ; that under a rule of the bankrupt court for the 
Western District of Tennessee the said référée qualified as receiver, and 
took possession of the assets of the bankrupt, conslsting of a stock of clotl» 
goods, trimmings, etc., not Itemlzed, being in a certain storeroom ; that 
among the goods In said storeroom were two boxes of cloth which were 
claimed by appellant as never having been sold or dellvered to the bankrupt ; 
that the ofBcers and agents of the bankrupt also represented that the bank- 
rupt had not bought or received said two boxes of goods, same having been 
shipped by said Isaac Hinds to hlmself, eare of the Leeds Woolen Mllls Com- 
pany. The pétition then allèges that the said référée and receiver, relylng 
upon the représentations of the said Hinds and of the bankrupt, permltted 
Hinds to reçoive said goods, and remove them from the storeroom in which 
was the bankrupt's stock. It Is then. In substance, charged that in fact thèse 
goods had been sold and dellvered to the bankrupt, and that title had passed ; 
that the same goods so recovered by Hlnds had been snbsequently disposed of 
by him to another establishment at Memphls. It is then averred that thèse 
facts constitute a wrongful taking of the goods from the possession of the 
bankrupt court. The pétition concludes wlth a prayer for an order on Hinds 
"to show cause why he should not be compelled to account to the trustée of 
said bankrupt and to the court for the value of said goods," which Is averred 
to be $500. An order to show cause was accordingly made. Hinds appeared, 
and specially demurred upon the ground that the court had no jurisdiction to 
proceed agalnst hIm for the value of said goods by an order to show cause, 
nor In any other way, in said court, without his consent. Thls demurrer was 
overruled, and Hinds required to file an answer, wlth leave to rely on same In 
his answer. Thereupon Hinds, not eonsenting to the jurisdiction, but still 
relylng on his demurrer, answered. In which he dénies that he ever sold the 
goods In question to the bankrupt, and that same had been shipped to his own 
order, care of the bankrupt, and had not been received or opened by the bank- 
rupt, and that his clalm made to the référée and recelver was true, and the 
dellvery to hIm rightful. The Issue made upon the title to the goods by the 
pétition and answer was referred to a master to take proof and report. The 
master reported in favor of the contention of the trustée that the title had 
passed to the bankrupt, and that the value of the goods was $500. Exceptions 
by the appellant were overruled, and the report conflrmed, and appellant di- 
rected to pay to the trustée $500 and interest, as the value of the goods. 

Robert W. Mobray, for appellant. 
D. W. De Haven, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 
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LURTON, Cîrcuît Judge, after making the foregoîng ttatemcnt 
»f the case, delivered the opinion of the court. 

The motion of the appellee to dismiss the appeal must be de- 
nied. The motion is grounded upon the contention that the pro- 
eeeding is not an appeal under section 25, Bankr. Act July 1, 1898, 
c. 641, 30 Stat, 653 [U. S. Comp. St. 1901, p. 3432], nor an appeal 
«uch as is cognizable under the gênerai appeal powers of this 
court from "controversies arising in bankruptcy proceedings," un- 
der section 24a (30 Stat. 553 [U. S. Comp. St. 1901, p. 3431]), but, 
if reviewable at ail, is so only under section 24b, giving this court 
revisory and superintending powers over "the proceedings of the 
several inferior courts of bankruptcy," etc. That this is not an 
appeal in one of the spécial cases mentioned in section 25a must 
be conceded. The pétition of the trustée, and the answer of the 
défendant thereto, raised a distinct and separable controversy over 
certain property adversely held and claimed by the défendant there- 
to. It may therefore be well treated as one of those "controver- 
sies arising in bankruptcy proceedings," over which this court may 
exercise gênerai appellate jurisdiction, as in other cases under sec- 
tion 24a. Hewitt v. Berlin Machine Works, 194 U. S. 296, 300, 
24 Sup. Ct. 690, 48 L. Ed. 986 ; In re First National Bank of Can- 
ton (decided by this court at présent session) 135 Fed. 62; Boon- 
ville Bank v. Blakey, 107 Fed. 891, 47 C. C. A. 43 ; Steele v. Buel, 
104 Fed. 968, 44 C. C. A. 287. 

But we are of opinion that the demurrer should hâve been sus- 
tained to the pétition of the bankrupt's trustée. The learned trial 
judge thought the case fell under White v. Schloerb, 178 U. S. 
542, 20 Sup. Ct. 1007, 44 L. Ed. 1183. In that case a stock of mer- 
chandisc belonging to the bankrupt, and in the possession of the 
référée — no trustée having been appointed — was held to be in the 
custody of the bankrupt court, and that the District Court had ju- 
risdiction to compel, by summary process, the return of goods taken 
from the referee's possession by a writ of replevin issuing from a 
State court. The opinion or answer to the questions certified by 
the Court of Appeals is carefully limited. Thus it is said : 

"Not golng beyond what the décision of the case before us requires, we 
are of opinion ttiat the judge of the court of barUcruptcy was authorized to 
compel persons who had forcibly and unlawfully seized and taken eut of the 
judlcial custody of that court property which had lawfuUy corne into Its po.s- 
sesslon, as part of the bankrupt's property, to restore that property to its 
custody." 

As observed by Chief Justice Fuller in the subséquent case of 
Metcalf V. Barker, 187 U. S. 165, 176, 23 Sup. Ct. 67, 71, 47 L. Ed. 
122, White v. Schloerb "proceeded on the familiar doctrine that 
property in the custody of a court of the United vStates cannot be 
taken out of that custody by any process from a state court, and 
the jurisdiction of the District Court sitting in bankruptcy by sum- 
mary proceedings to maintain such custody was upheld." In the 
case at bar, property has not been taken from the custody of the 
court under process from a state court. Neither has it been taken 
by force or fraud. Neither does the pétition in this case seek tht 
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mère redelîvery to the court of property formerly în îts custody. 
The property in controversy was once technically in possession 
of the bankruptcy court through its référée, who, under rule of the 
court, had power to hold the bankrupt's estate, as receiver, until a trus- 
tée should be selected. But the bankrupt proceedings, after ad- 
judication, had been referred to this référée, who had, therefore, 
"much of the judicial authority of the court." White v. Schloerb, 
supra, and Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. 
Ed. 405. The goods in question were in closed boxes. They had 
been consigned by appellant to his own address, care of the bank- 
rupt. Appellant claimed that he had never sold or delivered thèse 
goods, and the bankrupt disclaimed title. What should the référée 
do? He had no other possession than such as resulted from hav- 
ing locked the door of the storeroom which had been occupied by 
the bankrupt. He had neither the authority nor the purpose to 
take and hold property which was not the bankrupt's. Thus sit- 
uated, he allowed appellant to remove thèse boxes as his own. 
This was a voluntary surrender of whatever possession the court 
had had — a surrender by one having much of the judicial authority of 
the court and the court's custodian. Conceding that he did not hâve 
authority — being a mère custodian, without title, to conclude the bank- 
rupt's trustée — does it follow that, after waiting seven months, as the 
trustée did, and until the goods themselves had been again sold, the 
trustée may now assert the bankrupt's title by a summary proceeding, 
not to bring about a restoration of the goods to the court's custody, but 
to recover, under a rule to show cause, the value of the goods so sur- 
rendered voluntarily to the appellant. The case is distinguishable in 
its facts and upon principle from White v. Schloerb. There has been 
no use of the writ of another court. There has been no taking by 
force or fraud. Neither is it possible to restore the goods themselves 
to the custody of the court. A money judgment for the value of the 
goods is the relief sought, and the only relief possible. To obtain that 
relief, the trustée concèdes that the question of title and value must be 
tried out under a rule to show cause. The trustee's claim is that the 
goods in question had been bought from appellant, and that the titie 
had passed, although the goods had confessedly never been paid for, 
and the voluminous évidence in the case involves only this question, 
and no more. The claim made to the référée is precisely the claim pre- 
ferred now by the appellant. Whether the title had or had not passed 
is a close question of law and fact. The master, upon a view of ail the 
évidence, has reported both ways. Confining ourselves to the case be~ 
fore us, we think the bankrupt court did not hâve jurisdiction to require 
the appellant to show cause why he should not pay to the bankrupt's 
estate the value of the goods so voluntarily surrendered by the référée 
to him. The court, having voluntarily parted with the custody of the 
goods, has not the jurisdiction to proceed summarily for their value. 
The most that can be said is that the référée and receiver made a mistake 
and exceeded his légal power, the title not being in him. But con- 
ceding this, and conceding that the trustée is not thereby concluded, we 
are of opinion that the appellant cannot be dealt with as if he were a 
trespasser, a thief, or had proceeded under an unlawful writ He re- 
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fused to consent to the court's jurisdiction, and at no time waived his 
right to be proceeded against regularly and in a court having jurisdic- 
tion. 

Reverse the judg-ment, and remand, with direction to sustain the dc- 
murrer to the jurisdiction. 



In re UNITED STATES HOTEL CO. 

UNITED STATES HOTEL CO. v. NILBS et al. 

(Circuit Court of Appeals, Slxth Circuit December 6, 1904.) 

No. 1,331. 
1. Bankexjptct— Hotels. 

A liotel Company engaged In furnlshlng rooms and meals to guests îs 
not a corporation prlnclpally engaged in trading or mercantile pursults, 
and therefore cannot be adjudged a bankrupt, wlthin Bankr. Act July 1. 
1898, c. 541, § 4, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423]. 

[Ed. Note.— What persons are subject to bankruptcy laws, see note to 
Mattoon Nat. Bank v. First Nat. Bank, 42 C. C. A. 4.] 

Appeal from the District Court of the United States for the 
Northern District of Ohio. 

E. J. Thobaben, for petitioners. 
Anios Burt Thompson, for respondent. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge. Appeal from an adjudication of in- 
vokmtary bankruptcy. The only question is whether a corporation 
which is engaged in the business of keeping a hôtel is a corporation 
which may become an involuntary bankrupt, under the provisions 
of section 4 of the bankrupt act (Act July 1, 1898, 30 Stat. 547. c. 
541 [U. S. Comp. St. 1901, p. 3423]). The hôtel company is a cor- 
poration of the State of Ohio, engaged in operating a hôtel in Cleve- 
land, Ohio, known as the "Weddell House." The référée reported 
that the management of "the hôtel gave dinner, supper, and break- 
fast and furnished meals for a considération; and liquors were sold 
in its barroom over the counter to be drunk on the premises ; the 
same being furnished to guests of the hôtel and to others coming 
for that purpose. The hôtel also supplied lodgings. The regular 
rates were 75 cents for each meal and 75 cents for lodging." Upon 
this description of the business of the United States Hôtel Company 
the question is whether it is a "corporation engaged principally 
in manufacturing, trading, printing, publishing, or mercantile pur- 
suits," within the meaning of section 4 of the bankrupt act. 

Allégation of the pétition was that it was "a corporation engaged 
principally in trading." That it was not a corporation engaged 
principally in "manufacturing," "printing," "publishing" or "mer- 
cantile pursuits" is clear, and, if it is a corporation subject to being 
proceeded against as an involuntary bankrupt, it must be ' because 
it was engaged in "trading" within the meaning of that term of 
134 F,— 16 
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thc law. In the ordinary meaning of the terra, "a trader is one 
who makes it his business to buy merchandise or goods or chattels 
and to sell samc for the j)urpose of making a profit." 2 Bouv. Law 
Dict. 741. In Black's Law Dictionary a trader is said to be "one 
whose' business is to buy and sell merchandise or any class of goods, 
deriving a profit from his dealings." That one engaged principally 
in "trading" is one whose chief business is to buy and sell for 
profit goods and chattels is well settled. In re Smith, 2 Low. 69, 
Fed. Cas. No. 12,981 ; In re Cameron Ins. Co. (D. C.) 96 Fed. 756, 757 ; 
In re New York, etc., Water Co. (D. C.) 98 Fed. 711 ; In re Surety, 
etc., Co., 121 Fed. 73, 56 C. C. A. 654. 

The présent bankrupt act is confessedly narrower in its applica- 
tion to corporations than the act of 1867. The older act applied 
"to ail money, business, or commercial" corporations. The présent 
is restricted to such as are "principally engaged in manufacturing, 
trading, printing, publishing, or mercantile pursuits." This change 
in terms is significant of a purpose to restrict the act, and this pur- 
pose must be taken into account in the interprétation of the terms 
used to describe the kind of corporation to which the new act ap- 
plies. That the business of keeping a hôtel involves the buying 
and selling of articles of food and drink is true only in a very lim- 
ited sensé. Such a business does not involve the buying of goods 
or merchandise in such sensé as is understood when we say one 
is engaged in trading. The articles which are bought are not 
bought to be sold again as merchandise or goods merely for the 
profit between cost and sale price. They are bought to be made 
up into edible food or drink, and in that form to be served to guests 
as food, and the price includes rent, service, beat, light, etc. 

Until changed by a statutory déclaration of the persons compre- 
hended by the term "trader," an innkeeper was held not to be a 
trader. Newton v. Trigg, 1 Showers, 96 ; Luton v. Bigg, Skinner, 
276, 291 ; Willitt v. Thomas, 2 Chitty, 691 ; Harman v. Clarkson, 
22 U. C. Com. PI. 291. Thus in Luton v. Bigg, cited above, it was 
said of an innkeeper : 

"He Is in the nature of a public person, and his house and occupation a 
thing of necessity, and his gain does not arise from the victuals which he sells, 
but from his furniture and attendance." 

In Newton v. Trigg, cited above, it was said : 

"An innkeeper cannot get his own prices, but is bound to a reasonable 
price. A tradesman may sell to whom he pleases. An innkeeper cannot re- 
fuse his guest. He doth not get by buying and selling. He gets by the price 
and hire of his lodging, also by the profit on the aie of kitchen. The profits 
from his stables do not arise from hay alone, but from the standing." 

In view of the fact that the popular meaning of the term "trader" 
and its technical meaning, as defined by the courts prior to any 
statutory définition of the persons comprehended by the term 
"trader," did not include one who keeps a hôtel or inn, is there any- 
thing in the act of 1898 which requires so broad a meaning as is 
now insisted upon ? The act of 1867 forbids a discharge to a "mer- 
chant or tradesman" who had not kept proper books. Blatchford, 
District Judge, held that a livery stable keeper was a tradesman 



IN KB UNITED STATES HOTEL Oa 227 

within the meaning of this clause, because he bought and sold 
grain and hay when he fed horses boarded with him. In re Odell, 
Fed. Cas. No. 10,426. It also appeared in that case that he bought 
and sold horses and vehicles, buying to carry on the business and 
trading or selling when the animal or vehicle was no longer suitable 
for hiring. This fact doubtless influenced thé resuit. This is 
claimed to be a judicial construction of the term "trader," which 
we are to présume was adopted by Congress in the enactment of 
the présent law. A single décision resting upon peculiar facts 
would be slender authority for assuming that Congress meant to 
include livery stable keepers as persons "principally engaged in 
trading," because horses were fed with provender bought for that 
purpose. In re Morton Boarding Stables (D. 6.) 108 Fed. 791, 
District Judge Brown, while expressing a différent view, followed 
the case as a judicial interprétation of the term "trader" under the 
old law, which it was reasonable to suppose was adopted by Con- 
gress as a proper characterization of a trader under the new law. 
Following the case out to its extrême results, Judge Wellborn held 
that a corporation maintaining a private hospital for consumptives, 
furnishing them the usual accommodations of a hôtel, was a cor- 
poration principally engaged in trading or mercantile pursuits. In 
re Sanitorium Co. (D. C.) 95 Fed. 271. 

But In re Odell was not the only définition of "tradesman" under 
the old bankrupt laws. Thus in Hall v. Cooley, Fed. Cas. No. 
5,928, Judge Conkling held that livery stable keepers, as such, were 
not "merchants or persons using the trade of merchandise," under 
the bankrupt law of 1841. He also held that the owner of timber 
lands, wlio eut his trees and made them into lumber, was neither 
a merchant nor a trader. In this case Judge Conkling refers to 
Act 6 Geo. IV, c. 16, passed in 1835, as having extended the scope 
of the bankrupt laws by a list of persons included as tradesmen 
or merchants. Among thèse classes brought under the law were 
"persons who seek their living by buying and letting for hire." 
But, said the judge : 

"Congress not having seen fit to adopt this provision, It Is entlrely clear that 
any décisions founded on it are inapplicable hère." 

Judge Lowell twice defined a "tradesman" under the act of 1867. 
After referring to the perplexities growing out of the indefiniteness 
of the class called "tradesmen" or "traders" under English usages, 
and to the fact that the Parliament had put to rest many trouble- 
some questions by the act already referred to, by giving a list of 
the occupations which should constitute trading within the English 
bankrupt laws, said that our Congress had not defined a tradesman, 
and that "the question is, therefore, addressed to the common usage 
of this country, and to the judge's knowledge of his own language. 
The meaning of 'tradesman,' " said he, "is substantially the same 
as 'shopkeeper.' 'Merchant,' in this connection, contrasts with 
'tradesman,' as the greater with the less, and not vice versa." He 
held, therefore, in Re Cote, 2 Low. 374, Fed. Cas. No. 3,267, that 
a farmer who occasionally bought and sold horses, cattle, and hay 
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was not bound to keep books as a tradesman. In the case of In 
re Smith, 2 Low. 69, Fed, Cas. No. 12,981, Judge Lowell again de- 
fined a tradesman as "one who makes it his business to buy mer- 
chandise or goods and chattels to sell the same for the purpose of 
making a profit." A railway contracter was held not to be a trades- 
man. In the case of In re Stickney, Fed. Cas. No. 13,439, Judge 
Dillon held that the word "tradesman" in the act of 1867 must be 
given the narrow meaning originally attached to it under the Eng- 
lish bankrupt laws, and meant a small shopkeeper or merchant. 

It follo.ws that, if any importance is to be attached to the mean- 
ing of the word "tradesman" under the prior bankrupt laws by 
reason of judicial construction of the term by the inferior courts, 
the great weight of authority was in favor of a construction which 
accorded with the popular meaning of the term and with the opin- 
ion of the English judges prior to the British act of 1825, which 
specifically prescribed the occupations embraced under the term 
"trader." The Congress has not seen fit to define the occupations 
which are meant to be included under the description of corpora- 
tions "engaged principally in trading." That its "principal busi- 
ness" shall be "trading" is required, for if trading be a minor object, 
wholly incidental to some greater purpose, it is not then embraced 
among the corporations subject to the law. Then, again, it is in- 
ferable that Congress intended that the term "trading" should mean 
an occupation différent from that of a "manufacturer," or of one 
engaged in "mercantile pursuits." Otherwise the différent terms 
would not hâve been used. 

In view of the manifest intention of Congress to restrict the opér- 
ation of this law in respect of its application to involuntary pro- 
ceedings against corporations, and to the fact that the word "trad- 
ing" is used in contradistinction to the words descriptive of other 
occupations, we conclude that the term "trading" is used in its well- 
defined, limited sensé as understood before the English parliamen- 
tary act of 1825, and that a corporation engaged in keeping an inn 
or hôtel is not a corporation principally engaged in trading or mer- 
cantile pursuits. The gênerai trend of opinion has favored such 
a limited interprétation. In re Surety Guarantee & Trust Co., 121 
Fed. 73, 75, 56 C. C. A. 654; Philpot v. O'Brion, 126 Fed. 167, 61 
G. G. A. 111 ; In re New York Water Co. (D. C.) 98 Fed. 711. In 
re Pacific Coast Warehouse Co. (D. G.) 123 Fed. 749, a warehouse 
Company was held not to be a trading corporation. A company 
to buy and sell stocks and bonds was held not to be a trading com- 
pany in Re Surety Guarantee & Trust Go., cited above. Nor a fire 
insurance company. In re Cameron Go. (D. G.) 96 Fed. 756. Nor 
a building and loan association. In re New York Building-Loan 
Banking Co. (D. C.) 127 Fed. 471. Nor a water company. 98 Fed. 
711. Nor a theatrical company. In re Oriental Society (D. C.) 104 
Fed. 975. Nor a laundry company. In re White Star Laundry 
Go. (D. G.) 117 Fed. 570. Nor a transportation company. In re 
Phil. Transp. Go. (D. C.) 114 Fed. 403. Nor a freight forwarding 
company, although it did some trading. In re Quimby Forwarding 
Go. (D. G.) 121 Fed. 139. Nor a public circulating library. In re 
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Parmelee Library, 120 Fed. 235, 56 C. C. A. 583. Nor a social club. 
In re Fulton Club (D. C.) 113 Fed. 997. Nor a mining company. 
In re Elk Park Mining & Milling Co. (D. C.) 101 Fed. 422 ; In re 
Woodside Coal Co. (D. C.) 105 Fed. 56 ; In re Keystone Coal Co. 
(D. C.) 109 Fed. 872. 

By amendments mining companies hâve recently been brought 
within the act, "not by the use of broad gênerai language, but by 
the addition of 'mining' to the pursuits mentioned in the original 
act." "The positive inclusion of mining companies, and mining 
companies alone, indicates a récognition by Congress that the words 
'trading' and 'mercantile' in the original act were not intended to 
be the équivalent of 'moneyed business or commercial corporations' 
under the act of 1867." In re Quimby Forwarding Co. (D. C.) 121 
Fed. 139, 141. 

In the case of In re Chesapeake Oyster & Fish Co. (D. C.) 112 
Fed. 961, Judge Hallett held that a corporation engaged in keep- 
ing a restaurant and saloon was not a trading corporation, and dis- 
tinctly disapproved of In re San Gabriel Sanatorium Co. (D. C.) 95 
Fed. 271, and In re Morton Boarding Stables (D. C.) 108 Fed. 791. 
In Re Barton Hôtel Co., 12 Am. Bankr. Rep. 335, Justice Statïord 
of the Suprême Court of the District of Columbia said "that the 
principal and distinguishing features of the hôtel business was not 
the purchase and sale of commodities, but the furnishing of the 
traveling public with a temporary home, with bed and board and 
service, and the ordinary comforts of an abiding place," and that 
it would be "a great stretch of language which could enable us to 
speak of such a business as a trading or mercantile business." 

Reverse the adjudication, and remand, with direction to dismiss 
the pétition, with costs. 



WOODS V. LITTLB, 

(Circuit Court of Appeals, Third Circuit January 9, 1905.) 

No. 30. 

Bankbxjptct— Vested Remaindebs— Dutt to Schedulb. 

A bankrupt's grandfather bequeiithed two-thirds of the Income of his 
estate to his widow for life, and the other one-third to his daughter 
E. fop life or before marriage, and that in the event of the death of the 
widow before the marriage or death of E. two-thirds of the Income should 
be paid to E. and the balance to his daughter M. A subséquent clause of 
the will provided that at the marriage or death of B. the remainder of 
the estate should be sold, and the proceeds divided equally among ail of 
his children, share and share alike, except his son G., and that, if other 
of his children should die, leaving children living at testator's death, the 
share of such deceased child should be given to his or her child or children. 
Testator left him surviving a widow and five children. One of the tes- 
tator's sons other than G. thereafter died intestate, unmarried, and with- 
out issue, as did his daughter M., who left four children, one of whom 
was the bankrupt. Beld, that the bankrupt had a vested Interest in his 
grandfather's estate, which he was required to schedule as a part of his 
estate in bankruptcy. 
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2. Same— Intebest in Estâtes— Failtire to Schedule— Featjd— Dischabge. 
Where the question whether a bankrupt's interest in bis grandfattier's 
estate was vested or contingent was difficult of solution, and the bank- 
rupt had previously been advised by counsel that he had no interest in 
his grandfatber's estate on whlch he could raise money, his failure to 
schedule such interest as a part of his estate in bankruptcy did not pre- 
clude his discharge on the ground that he had "knowingly and fraudu- 
lently" concealed, while a banUrupt, property belonging to his estate in 
bankruptcy. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania. 

Charles A. Woods, for appellant. 
H. H. Rowand, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges, 

GRAY, Circuit Judge. The appellee, Frederick Vogel Little, on 
November 9, 1902, filed his voluntary pétition in bankruptcy. With 
his pétition were filed schedules in due form. The debtor was duly 
adjudged a bankrupt, and the matter referred to a référée. On Feb- 
ruary 18, 1903, the bankrupt filed his pétition for discharge. On pro- 
ceedings had thereon, opposition was made to the said discharge by 
the appellant, Edward A. Woods, the principal créditer of the bank- 
rupt. Formai objections to the discharge of the bankrupt were filed 
March 34, 1903, two of which were as follows : 

"2nd. Knowingly and fraudulently concealed while a bankrupt, from his 
trustée, property belonging to his estate in bankruptcy, viz., valuable inter- 
ests in the estate of his mother, Martha J. Little, deceased, and his grand- 
father, William Agnew, deceased, now in the hands of the Girard Trust 
Company, of Phlladelphla, Pa., executor and trustée, said Interests consist- 
ing of both real and personal property." 

"Fourth. Knowingly and fraudulently made a false oath in relation to said 
proceedings in bankruptcy, viz., in his said schedules, signed and sworn to, 
Schedule B. Form 4, in averring that he has no property in reversion, re- 
mainder or expectancy, including property held in trust for the debtor, or 
subject to any right or power to dispose of or to charge whereas said aver- 
meuts were false and untrue, said bankrupt having valuable Interests in 
both real and personal property, through the said estâtes of his grandfather, 
William Agnew, deceased, and his mother, Martha J. Little, deceased, which 
said bankrupt well knew." 

Thèse objections were referred to the référée, as a spécial master 
to take testimony and make report thereof to the court and of his find- 
ings of fact, together with his recommendation in favor of or against 
said discharge. Pursuant to said order, a hearing was had before 
the référée, and testimony taken pertinent to the questions raised by 
said second and fourth objections. Pending this référence, a pétition 
was presented to the référée, by the trustée, for an order on the bank- 
rupt to exécute an assignment or conveyance of his interest in certain 
property referred to in the second objection above recited. From the 
évidence before the référée, the following facts appear: 

William Agnew, the grandfather of the bankrupt, died in or about 
the year 1866, having made and executed his last will and testament, 
which was after his death duly admitted to probate. It appears that 
the estate of the said testator consisted of personal property worth. 
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approximately, $33,000, and certain real estate, consisting of a house 
and lot in the city of Philadelphia. The will, after first bequeathing 
the sum of $500 to his wife and his daughter, Eiizabeth, respectively, 
devises the house and lot to his wife for life, and after her death to his 
daughter, Eiizabeth, for life, or until her marriage, and provides that 
at the marriage or death of his daughter, Eiizabeth, the said house and 
lot shall fall back as part of the residue of the estate and be sold, and 
the proceeds divided amongst his children as afterwards in said will 
is directed. The will further provides: 

"Fifth. I give and bequeath to my dear wife and to my daughter, Eiiza- 
beth, the income of my whole estate to be enjoyed by my said wife during 
her iifetime and by my daughter, Eiizabeth, until she marries, in the propor- 
tion of 2/3 of said income to be for the sole use of my said widow, and 1/3 
for the sole use of my said daughter, Eiizabeth, and in the event of tbc 
death of my said widow before the marriage or death of my said daughter. 
Eiizabeth, then my will is that I direct that 2/3 of the income of my said 
estate be for the use of my said daughter, Eiizabeth, and given to her se 
long as she remains unmarried, and the remaining 1/3 be paid to my daugli- 
ter, Mary Jane Little. But at the marriage of my said daughter, l'^lizabetli. 
or at her death, then I direct that my whole estate, both real and personal. 
not disposed of by this will, shall be sold by my executors, and the pro- 
ceeds of it divided equally amongst ail my children, share and share alike. 
except my son, George. » * * And if other of my children should die 
leaving children living at my death, I désire and dii'ect that the share of 
oach deceased child shall be given to his or her child or children, as the case 
may be." 

There were living at William Agnew's death, a widow and five chil- 
dren, viz., Eiizabeth Agnew, Martha Jane Little (the bankrupt's moth- 
er), George W. Agnew, James B. Agnew, and Harris S. Agnew. The 
said James B. Agnew has since died, intestate, unmarried, and without 
issue, and said Eiizabeth Agnew is living and unmarried, and about 
the âge of 56 years. The testator's widow died in the year 1874. 
Martha Jane Little died about the year 1875, leaving four children, 
one of whom was the bankrupt. The référée, in his report, says : 

"The learned counsel for the bankrupt strenuously contends that the in- 
terest of the bankrupt under the will of his grandfather, William Agnew, 
was contingent and of such a character as dld not pass to his trustée under 
the provisions of the bankruptcy law. After a careful considération of the 
very numerous and in some instances seemlngly conflicting authorities upon 
the subject of contingent interests, I am of opinion that the interests of the 
children of William Agnew in his estate were vested interests and not con- 
tingent under the terms of his vi^ill, and that the interest of said Martha 
Jane Little at her death descended to and became the property of her chil- 
dren, Including the bankrupt in this case. See, In re Twaddell, 6 Am. Bankr. 
Rep. 539, 110 Fed. 145, where most of the cases on the sub.1ect of vested and 
contingent interests are clted and discussed by Judge Bradford, in delivering 
the opinion. An order may be drawn directing the bankrupt to exécute a 
transfer and conveyance of his interest in the property, found by this opin- 
ion to belong to him, in such form as may be approved by counsel and the 
court hereafter." 

This fînding and order of the référée was afterwards approved by 
the learned judge of the District Court, and the said bankrupt ordered 
and directed to exécute and deliver to the said trustée in bankruptcy 
a proper assignment and conveyance of his interest in the property 
referred to. 
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In the matter of the pétition of the bankrupt, for his discharge, the 
said référée, as spécial master, took testimony, in addition to that al- 
ready recited, bearing upon the right of the bankrupt to claim his 
discharge, including that of the bankrupt himself. From this testi- 
mony, it appears that from the time the bankrupt came of âge, in 1877, 
until the death of his father, in 1899, the income from the one-third 
interest of his mother in her father's personal estate, was, by assign- 
ment, paid to his father, or for his father's use in keeping up certain 
policies of life insurance. At ail events, the bankrupt's one-twelfth 
interest in said income was not paid to him until after his father's 
death. Between that time and the filing of his pétition, the bankrupt 
says he received half-yearly installments of $60 or $70 from the Girard 
Trust Company, the trustée of his grandfather's estate. He also ac- 
knowledges having told the said Woods, the objecting creditor, that 
he had some contingent interest in his grandfather's estate. He also 
testifies that in '93 or '94, he had applied to counsel in Philadelphia, 
to see whether he could raise money upon his interest in his grand- 
father's estate, and received the opinion that he had no interest which 
he could transfer or convey; in other words, that his interest was a 
contingent and not a vested interest. That this opinion was given him, 
is not denied. 

The sole question to be determined upon the pétition for the bank- 
rupt's discharge, was, whether he honestly believed, at the time of 
making his schedule, that he had no vested interest in his grandfather's 
estate, which he could assign or transfer to the trustée, and that his 
interest was only a contingent one, as stated to him by his counsel, 
and not available for his creditors. Whether the bankrupt "know- 
ingly" and "fraudulently" cdncealed his interest in his grandfather's 
estate, under the circumstances, is a question of intent addressed to 
the Sound judgment of the court. The learned judge of the court 
below filed the following opinion upon the exceptions to the referee's 
report : 

"After a careful considération we are constralued to dllïer from the con- 
clusion reached and recommended by the spécial commissioner. Without dls- 
cussing in détail the particular facts and circumstances of this case, we are 
of opinion the failure of the bankrupt to return in his schedules the interest 
complained of, is not necessarily attributable to a fraudaient purpose. In- 
deed the question of whether he had such an interest as passed under the 
bankrupt law was not easy of solution. The question of his right to discharge 
is a close one, but on the whole, we incline to the opinion a discharge should 
Be granted. It may accordingly be prepared." 

This judgment of the court below, involving as it does a reversai of 
the opinion of the learned référée, was presumably the resuit of a 
more than ordinarily thorough considération of the whole case. The 
question of discharge is one addressed to the sound judicial discrétion 
of the judge. With that discrétion, we would be loth to interfère, 
except in a case amounting to an abuse thereof. A careful review of 
ail the évidence in this case does not convince us that a reversai of the 
judgment below is required at our hands. 

The order of discharge is therefore affirmed. 
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TOMLINSON T. CHICAGO, M. & ST. P. RT. CO. 
(Circuit Court of Appeals, BIghth Circuit. December 7, 1904.) 

No. 2,010. 
1. Railboads— Accident at Crossing— Conteibtjtoet Négligence of Peb- 

SON KiLT.lBD. 

PJaintiff's intestate, who was rldlng alone In a bïiggy a short tlme 
after dark, drove upon a railroad crossing Inamediately in front of a pass- 
Ing train, and was Ivilled. The highway crossed the railroad track prac- 
tlcally at right angles, and the deceased was acquainted with the cross- 
ing. The View was unobstrueted, and the locomotive headlight could 
hâve been seen when the train was at any point on the track wlthin half 
a mile or more of the crossing by a tra vêler upon the highway at any 
point wlthin 300 feet or more therefrom. Held, that the presumption 
that deceased exercised due care was negatived by the physical faets, 
whieh clearly showed that he was guilty of contributory négligence, 
which, as matter of law, precluded a recovery from the railroad company 
for his death. 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Abont six o'cloclc In the evening of the 26tb of November, 1901, Edwin K. 
Tomlinson, a traveler upon a country highway in South Dakota, was killert 
at a railroad crossing by a passenger train of the Chicago, Jlilwaukee & St. 
Paul Railway Company. An action was brought under a statute of that 
State by Hattie Tomlinson, his widow, to recover damages upon the ground 
that the accident was caused by the négligence of the railway company. 
The évidence at the trial developed no négligent act or omission, excepting 
the failure of the engineer to give proper warning of the approach of the 
train. A prolonged blast of the whistle was blown at least 80 rods from the 
crossing, but it was not continuously sounded, nor was the bell continuously 
rung up to the crossing; the duty to do either one of which being prescribed 
by the state law. The case turned upon the défense of contributory négli- 
gence on the part of the deceased. 

The highway was laid out upon the section Une, and extended east and 
west. The track of the railway company, in the eenter of a right of way 
100 feet In width, intersected the highway approximately at right angles. 
Its course varied but slightly from due north and south. Tomlinson, driving 
a span of horses hitched to a buggy, approached the crossing from the west. 
No one was with him, and there was no witness who testifled concernlng 
any précautions taken by him as he approached the track. The passenger 
train, with the headlight burning, came from the south, and was running on 
its schednle time. The deceased was acquainted with the crossing. 

Aside from the darkness of the hour, and a mlst or fog which It Is clalmed 
existed, there was nothing whatever to obstruct the view, for a long dis- 
tance either northward or southward, of a traveler who was at any point 
upon the highway within several hundred feet west of the crossing. EYom 
the crossing southward the railroad track extended in a straight Une for 
more than half a mile. ïhe adjacent fleld south of the highway and west 
of the railroad, over which a view of the approaching train could be had, 
was separated from the right of way and the highway by a post and wlre 
fence, and was practically level. The railroad track was upon a slight fiU, 
several feet higher than the surrounding country. At a point 100 feet west 
of the crossing the surface of the highway was but 5% feet below, and thence 
arose to the élévation of, the track. The glare of the headlight could easily 
hâve been seen when the train was at any point upon the track within half a 
mile or more south of the crossing, by a traveler upon the highway at any 
point within 300 feet or more thereof. About a quarter of a mile north of 
the crossing was Spotswood, a flag station. 
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The wltnesses testlfled that when the accident occurred— a few mlmites 
before 6 o'clock — it was very dark. but that fact alone would not hâve pre- 
vented the observation of the headlight. One witness, who lived at a town 
about flve miles southeast of the erossing, was called eut of his house about 
ha If past 6 by news of the accident. He said that a fog or mist seenied to be 
rising from the ground, but he testifled to nothing concerniiig the circum- 
stances of the accident. Another witness lived a short distance east of the 
track at Spotswood. From where he stood, a little lower than the track, 
and about a quarter of a mile north of the erossing, he saw the headlight of 
the approaching train when It was about four miles away. He also heard the 
noise of its movement jnst before it reaehed the erossing. Though busy 
about his ehores, he noticed that the arrivai of the train at Spotswood was 
delayed for some reason. So he went over to the railroad track, looked 
southward, and saw and observed for some time the headlight while the 
train stopped at the erossing after the accident. A third witness testlfied 
that a mist was rising from the ground, and that It was foggy, particularly 
in low places. But although he was about three miles northwest of Spots- 
wood, he saw the headlight plalnly while the train stopped at that station, 
shortly after the accident occurred. The flreman, whose customary position 
was on the west or left side of the cab of the engine, was busy at the coal, 
and saw nothing of the accident. The enginer testifled that when he was 
about 50 feet from the erossing he discovered the heads of the horsea Im- 
mediately in front of the engine. They came from the west, and appeared 
to be walking. From his position on the right side of the cab, he was 
nnable to see them sooner. The speed of the train was such that it could not 
hâve been stopped in time to bave averted the accident. 

There was no conflict or contradiction in the évidence. Ali of the facts 
were elicited from the plaintiff's wltnesses. No witness testifled that there 
was suffieient mist to hâve obscured a view of the headlight, nor did the évi- 
dence warrant even a probability of the existence of such a condition. On 
the other hand, the proof was direct and positive that the headlight was 
seen a long distance by wltnesses whose positions for that purpose were no 
more favorable than that of the deceased. At the conclusion of the plain- 
tlff's case, the trial court dlrected a verdict for the ralhvay company. 

T. H. Null, for plaintifï in error. 

H. H. Field and John H. Perry, for défendant in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The plaintiff relies upon the presumption that, in the absence of 
évidence upon the subject, the deceased exercised due care to préserve 
his safety. Texas, etc., Railway v. Gentry, 163 U. S. 353, 16 Sup. Ct. 
1104, 41 L. Ed. 186 ; Northern Pacific Railway v. Spike, 121 Fed. 
44, 57 C. C. A. 384. But this presumption cannot stand against positive 
and uncontradicted proof, such as was presented in this case, that, had 
he taken those précautions which the law required of him, he could 
plainlv hâve seen the approach of the train in time to avoid the danger. 
Northern Pacific Railroad v. Freeman, 174 U. S. 379, 383, 19 Sup. Ct. 
763, 43 L. Ed. 1014; Baltimore, etc., Railroad v. Landrigan, 191 U. S. 
461, 474, 34 Sup. Ct. 137, 48 L. Ed. 262. 

The presumption of the exercise of due care is at variance with tlie 
physical facts. The évidence was so clear as to warrant no other con- 
clusion than that the deceased, by the use of his sensés, could hâve 
learned of the approach of the train before he reaehed the erossing; 
and the necessary inference is that he either did not look, or, having 
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looked, he endeavored to cross in front of it. He was therefore, aa 
matter of law, guilty of contributory négligence. Garlich v. Railway, 
(C. C. A.) 131 Fed. 837; Chicago, etc., Ry. v. Andrews (C. C. A.) 130 
Fed. 65; Chicago, etc., Ry. v. Rossow, 117 Fed. 491, 54 C. C. A. 313; 
Chicago, etc., Ry. v. Pounds, 82 Fed. 217, 27 C. C. A, 112; Pyle v. 
Clark, 79 Fed. 744, 25 C. C. A, 190. 
The judgment is affirmed. 



LIPMAN V. STEIN. 
(Circuit Court of Appeals, Third Circuit January 16, 1905.) 

N0.1& 

1. BANKEtTPTCT— Exemptions— What Law Govebns. 

Whlle a bankrupt's right to exemptions must be dednced from the Btate 
law, It can be made avallable only ia the manner prescrlbed by Bankr. 
Art July 1, 1898, c. 5-11, j T, cl. 8, &J Stat. 548 [U. S. Comp. St. 1031, p. 
8425]. 

2. Same— Sale or Peopektt. 

Where a bankrupt clalmed her exemptions wlthln the 10 days prescrlbed 
by Bankr. Act July 1, 1898. c. 541, § 7, cl. 8, 30 Stat. 548 [U. S. Comp. 
St. 1901, p. 3425], she could not be deprived thereof by a recelver's sale 
of ail of the assets before her claim was made, rendering It Impossible to 
appropriate spécifie property to such exemptions. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 130 Fed. 629. 

H. N. Wessel, for appellant. 
Charles S. Wagoner, for appellee. 

Before ACHESON, DALEAS, and CRAY, Circuit Judges.' 

DALLAS, Circuit Judge. This is a pétition invoking the exercise 
of the authority conferred upon this court by section 24, cl. "h," Bankr. 
Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. St. 1901, p. 3433], 
to revise in matter of law the proceedings of the several courts of 
bankruptcy within its jurisdiction ; and the question presented by it 
is whether an order which was made by the District Court for the 
Eastern District of Pennsylvania, sustaining the bankrupt's claim for 
the exemption of $300 rn cash out of the proceeds of a receiver's sale, 
was erroneous. That a bankrupt's right to exemption must be de- 
duced from the state law is unquestionable ; but it is no less true that, 
where the right exists, it is to be asserted in the manner which the 
bankruptcy act itself prescribes. The only pertinent provision of that 
act is that the bankrupt, if an invohmtary one, as in tliis case, shall file, 
within 10 days after the adjudication, a schedule of his property, show- 
ing, among other things, "a claim for such exemptions as he mav 
be entitled to." Section 7 (8), 30 Stat. 548 [U. S. Comp. St. 1901, p. 
3425]. This the présent bankrupt did, and she could not hâve been 
required to do more. The fact that a receiver was appointed by the 
court, who, by its authorization, sold ail the assets of tlie bankrupt's 
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estate before her ciaim was made or the time allowed for making it 
had expired, rendered it impossible to appropriate spécifie property 
to its liquidation; but her right to its allowance was not thereby ex- 
tinguished. The order complained of was not violative of the terms 
of the statute, and could not hâve been refused without disregarding 
its spirit. It is therefore affirmed. 



In re GEORGE HALBEKT 00. 

(Circuit Court of Appeals, Second Circuit. November 22, 1904.) 

1. BANKBtTPTCT—TBTiSTEES— Compensation— liEGAL Services. 

Under Bankr. Act July 1, 1898, c. 541, § 48, 30 Stat. 557 [U. S. Oomp. 
St. 1901, p. 3439], provlding that trustées sliall recelve "as full com- 
pensation for their services," payable after they are rendered, the varions 
percentages speeified, a trustée who was aiso an attorney at law was not 
entitled to extra compensation for légal services rendered by hlm to the 
estate. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of New York, in Bankruptcy. 

This cause cornes hère upon pétition to review an order of the Dis- 
trict Court affirming a ruling of the référée in bankruptcy to the eft'ect 
that the trustée, who happens to be an attorney and counselor at law, 
is entitled to extra compensation for légal services rendered to the 
estate. 

Charles T. Ferry, for petitioners. 
F. W. Park, for respondents. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. In support of the order sought to be reviewed, 
référence is made to two décisions: In re Mitchell, 1 Am. Bankr. 
Rep. 687, and In re Welge (D. C.) 1 Fed. 316. Both of thèse were un- 
der the bankruptcy act of March 2, 1867, c. 176, 14 Stat. 517, which 
provides that: "In addition to ail expenses necessarily incurred by 
him in the exécution of his trust in any case, the assignée shall be en- 
titled to an allowance for his services in such case on ail moneys re- 
ceived and paid out by him thus: [Giving various percentages.]" 
It must be assumed that Congress was advised of the fact that, under 
the language above cited, there had been occasions when trustées in 
bankruptcy who happened to be lawyers were allowed compensation 
for légal services in addition to their commissions, contrary to the 
almost universal practice, which refuses such allowances in the case 
of executors or of trustées generally. Presumably, it was to provide 
against such allowances being made under the bankrupt act of July 1, 
1898, that Congress, in section 48 of such act (chapter 541, 30 Stat. 
557 [U. S. Comp. St. 1901, p. 3439]), provided as follows: "Trustées 
shall receive as full compensation for their services, payable aftcr they 
are rendered [the various percentages therein stated] ." This language 
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îs so précise, so unambiguous, and so explicit as to preclude the aîlow- 
ance of additional compensation upon any theory of a dual personality, 
The order of the District Court is reversed, and the daim for extra 
services is disallowed. 



In re LACOV. 

(Circuit Court of Appeals, Second Circuit November 25, 1904.) 

No. 68. 

1. BaNKEUPTCT— INVOI-TJNTART PETITION— DETERMINATION— REFERENCE. 

Wliere an answer is interposée! to an involuntary pétition in bankrnptcy 
the judge inay refer the proceeding to a spécial conimissioner to take the 
testimony and return the same to the judge, with his opinion, notwitb- 
etandlng Bankr. Aet July 1, 1808, e. 541, § 18, subd. "d," 30 Stat. 531 [U. S. 
Comp. St. 1901, p. 3429], providlng that the judge sha!) détermine as 
Koou as may be the issues pi-esented by the pleadings without tlie inter- 
vention of a jury, except in cases where a jury trial is given by the act, 
and section la, cl. 16, ,30 Stat. 044 [C. S. Comp. St. 1001, p. 3419], defining 
"judge" to uiean a judge of a court of bankruptcy, not inelnding a référée. 

2. Same— ÏAKING Testimony— Expense. 

The fact that the takinp: of testimony before a commissioner was more 
expensive than a hearing before the judge was not of itself sufBcient to 
prevent such référence. 

S, Same— PoEMEB Phoceedings. 

Where the issues raised on an involuntary bankrnptcy pétition were 
Bubmitted to a spécial commissioner ouly for the purpose of taking tes- 
timony to be submitted to tbe j;ulge with the commissioner's opinion, it 
was no objection to such référence tliat a former involuntary pétition by 
other creditors had been determined by the judge in favor of tbe alleged 
bankrupt 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New Yorl<, in Bankruptcy. 

This cause cornes hère upon pétition by the alleged bankrupt to review an 
crder of -the District ,Tudge, Southern District of New York, vvhich provided 
tliat the "issues of law and fact raised by the answer to the involuntary péti- 
tion hereln be, and the same hereby are, referred to B. F. Smith, Esq., as 
spécial commissioner to take testimony therein, and report this, with hls 
opinion, to this court." 

John Bog"art (Wm. Jno. Barr, of counsel), for alleged bankrupt 
Epstein Brothers (Jesse S. Epstein, of counsel), for respondent. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. This is a proceeding in involuntary bankruptcy 
înstitiued by three petilioning creditors, aileging four différent acts of 
bankruptcy. Ansvver was interposed, and, the cause coming on for 
trial before the District Judge, the alleged bankrupt made application 
that the issue be tried by the judge without the intervention of a jury, 
as prescribed bv section 18. subd. "d." of the bankrupt law (Act Julv 
1, 1898, c. 541,' 30 Stat. 651 [U. S. Comp. St. 1901, p. 34S9]). Sai'd 
application was denied, and the order now under review was entered. 

In criticism of the order it is contended that the section referred to 
pro vides that "the judge shall détermine, as soon as may be, the issues 
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presented by the pleadings, without the intervention of a jury, except 
in cases where a jury trial is given by this act, and makes [sic] the ad- 
judication or dismiss the pétition." And section la, cl. 16, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 3419], defines "judge" as follows: 
" 'Judge' shall mean a judge of a court of bankruptcy not including 
the référée." But the order complained of does not even purport to 
give the détermination of the issues to the spécial commissioner. The 
spécial commissioner, like a spécial master in equity, is merely a min- 
isterial officer appointed by the court to assist in the performance of 
various services of a clérical character in the progress of the cause, 
suçh as the examination of long accounts and the taking of évidence 
upon issues of fact. When the évidence bas been taken and returned 
to the judge with the opinion of the spécial commissioner, the judge 
will then consider the issues and détermine the same. This method of 
taking testimony is the usual one in courts of equity, and the act does 
not provide that ail the testimony shall be taken in the présence and 
hearing of the judge. 

It is further suggested that this mode of taking testimony is more 
expensive. No doubt the courts should give due weight to the consid- 
ération that bankruptcy proceedings, as indeed ail other litigation, 
should not be allowed to become an unreasonable burden to the liti- 
gants ; but other considérations are also to be taken into account. In 
districts where the calendars are heavy the judge, if he should under- 
take personally to attend the examination of witnesses, would be wliolly 
unable to keep up with the other branches of his judicial work, and 
delays v^^ould resuit so serions as to amount to a déniai of justice. 

Référence is made in the brief to the circumstance that the ansvi'er 
avers that the acts of bankruptcy now alleged were set forth in a former 
pétition brought by three other creditors, were denied, and the issues 
thereon raised considered by the judge, who determined them in the 
bankrupt's favor. It is not contended that there cannot be another 
trial of the same issues, when différent petitioning creditors appear, 
but only that "the bankrupt is seriously prejudiced by a trial of them 
over again before a spécial commissioner." The sole argument pre- 
sented in support of this contention is that, the judge liaving determined 
the issues one way under the first pétition, the spécial commissioner 
might détermine them another way under the next one. But, as we 
bave seen, the spécial commissioner, under the order now before us, 
bas nothing to do with the détermination of the issues. That is re- 
served for the judge who heard the issues under the earlier pétition. 

The order of the District Court is affirmed. 
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UNITED SHOB MACHINERY CO. r. CAUNT. 

(Circuit Court, D. Massachusetts. December 26, 1904.) 

No. 1,939. 

1. Patents— CovENANT Not to Contest Validity— Construction. 

A covenant In a lease of patented machinery that the lessee will not 
contest ttie validity of the patent must be construed with référence to the 
grant expressed on the face of the patent, and, where it is for the full 
term of 17 years, the covenantor is debarred from settlng up as a défense 
to a suit for infringement that the patent expired before the expiration 
of such term by reason of the expiration of a prier foreign patent for the 
same invention. 

In Equity. On exceptions to answer. 

Benjamin Phillips and Elmer P. Howe, for complainant. 

T. Hart Anderson, for défendant. 

LOWELL, District Judge. Complainant brought a bill in eq- 
uity te restrain the infringement pf letters patent No. 461,793, grant- 
ed October 20, 1891. The bill alleged a covenant of the défendant, 
dated January 2, 1902, admitting the validity of the patent. The 
covenant in question (contained in a lease for the term of 17 years, 
which may be referred to by agreement of coimsel) is as follows : 

"Ten. The lessee admlts the validity of eaoh and every of the letters pat- 
ent of the United States of America, owned Ijy the lessor or under which it 
is licensed, any of the inventions of which are or bereafter may be eni- 
bodied in the leased machinery. The lessee also agrées that he will not di- 
rectly or indirectiy infringe or contest the validity of or the title of the 
lessor to any of the patents referred to in the 'Schedule of Patents' hereto 
annexed. The terminatlon or cesser of this lease and license from any cause 
whatever shall not in any way affect the provisions of this clause or release 
or discharge the lessee from the admission and estoppel hereln set forth." 

"Schedule of Patents 

"(Referred to in Article Ten hereiu). 

"461,793, October 20, 1891." 

The défendant answered, setting up a British patent dated Sep- 
tember 17, 1888, "for said alleged improvements set forth and claim- 
ed in said letters patent No. 461,793." The complainant excepted to 
the allégation in the defendant's answer above referred to as im- 
pertinent, and prayed that it be expunged. The case was thereup- 
on referred to a master, who carefullj^ considered the question pre- 
sented for décision, and found that the portion of the answer object- 
ed to viï^as not in violation of the defendant's covenant. The com- 
plainant duly excepted to the master's report. 

Rev. St. § 4887 [U. S. Gomp. St. 1901, p. 338S], reads in part as 
follows: 

"Every patent granted for an invention which has been previously pat- 
ented in a foreign country shall be so llmited as to expire at the same time 
with the foreign patent ; * * • and in no case shall it be in force more 
than seventeen years." 

TI'jc sole question thus presented to the court is this: Did the 
défendant covenant that he would not contest the valid duration 
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of letters patent No. 461,793 for the full term of 17 years expressed 
therein, or was his covenant binding only for the teriri as limited 
by the prior English patent? That expired 14 years from its date. 
There was much discussion by counsel, both before the master and 
at the bar, whether section 4887 should be construed as forfeiting 
a part of the term otherwise granted by the patent, or as a limita- 
tion implied in the grant itself. Cases were referred to in support 
of one construction or the other of the statute. See Brush Electric 
Co. V. Julien Electric Co. (C. C.) 41 Eed. 679 ; Brush Electric Ce. 
V. Electric Accumulator Co. (C. C.) 47 Fed. 48 ; Bâte Refrigerating 
Co. V. Hammond, 129 U. S. 151, 9 Sup. Ct. 225, 32 L. Ed. 645 ; Edi- 
son Electric Light Co. v. United States Electric Lighting Co., 52 
Fed. 300, 3 C. C. A. 83; Bâte Refrigerating Co. v. Sulzberger, 157 
U. S. 1, 15 Sup. Ct. 508, 39 L. Ed. 601. But after the décisions of 
the Suprême Court there can be no côntroversy about the substan- 
tial meaning of section 4887. Under the conditions there stated, 
the patentée obtains a monopoly limited by the term of the foreign 
patent. Whether that limitation works in dérogation of the graiit 
or otherwise is little more than a question of words. The real 
question presented in the case at bar does not concern the classi- 
fication of the statute, or its technical method of opération, but the 
meaning reasonably to be attached to the def endant's covenant. 
Had the patent in question been limited on its face (as in Pohl v. 
Anchor Brewing Co., 134 U. S. 381, 10 Sup. Ct. 577, 33 L. Ed. 953), 
"subject to the limitation prescribed by section 4887, Rev. St., by 
reason of British patent dated September 17, 1888," there can be 
no doubt that the defendant's answer would state a valid défense 
ro the bill. This would be true whether the limitation thus ex- 
pressed worked by way of forfeiture or otherwise. But where the 
patent is expressed to grant a monopoly for 17 years, without qual- 
ification, the defendant's covenant must be construed with référ- 
ence to this language, and he must be taken to agrée not to dispute 
the monopoly defined in the patent. 

Inconvenience would follow from adopting the defendant's con- 
struction. The identity of the invention described in the foreign 
patent and in the patent in suit may be matter of serious dispute. 
If the défendant can set up the term of the foreign patent, the cove- 
nant might fail to aflford the complainant that protection from liti- 
gation for which it was obviously designed. By the construction 
of the covenant hère adopted, its meaning may be gathered from 
the terms of the instrument itself and from the patents therein re- 
ferred to. 

The exceptions to the master's report are therefore sustained, and 
the allégation excepted to in the defendant's answer must be deemed 
impertinent and expunged therefrom. 



CKOCKEE-WHEKLEK CO. V. BULLOGK. 2il 

CROCKER-WHEELER CO. v. BULLOCK. 
(Circuit Court, S. D. Ohlo, W. D. Deeember 28, 1904.) 

1, Dépositions De Bene Ebse— Fedebal Statute— Autiiokitt op Cleek to 

Issue Subpcena Duces Tecum. 

A clerk ot a Circuit Court bas authorlty, when so directed by an order 
of the court, to Issue a subpœna duces tecum to require the production of 
documents on the taking of dépositions de bene esse before him, pursuant 
to Rev. St. § 863 [U. S. Comp. St. 1901, p. 661]. 

2. Same— Ct.aim of Privilège by Witness— Jueisdiction to Détermine. 

On the taking of a déposition de bene esse in another fédéral district 
under Rev. St. § 863 [U. S. Comp. St. 1901, p. 661], the witness may assert 
his légal privilège to refuse to give testimony or to produee documents 
called for the same as though examined in open court, and In such case 
he has a right to be heard before the court in such district, and to hâve 
his claim of privilège determined by such court, before belng compelled 
to answer or produce the documents. 

& Witness— Privilège— DiscLosuRE of Tkade Secrets. 

A veitness has a légal privilège to refuse to give testimony sought, or 
to produce documents called for, where such testimony or documents will 
disclose trade secrets, and where the évidence is irrelevant or otherwise 
inadmissible in the case. 

[Ed. Note. — DIsclosure of trade secrets, see note to S. Jarvis Adams Co. 
V. Knapp, 58 C. C. A. 8.] 

4. Same— Relevanot of Documents Called For. 

The issues in an action by a corporation against an indivldual to re- 
cover damages for breach of a contract by which the défendant agreed 
to sell to plalntifC the stock of auother corporation of which he was prési- 
dent discussed, and lieîd not such as to render the books of the latter cor- 
poration relevant or admissible in évidence, so as to entltle the plaintiff 
to compel the ofBcer having them in charge to produce the same on the 
taking of his déposition in another fédéral district. In compllanee with 
a subpœna duces tecum, against his claim of privilège, it being further 
shown that the two corporations were competitors in business, and that 
the dlsclosures would be detrimental to the corporation of which the wit- 
ness was an offlcer. 

5. Same. 

The fact that the défendant In such action at the tlme of the maklng 
of the contract was the owner of ail the stock of the corporation which 
he undertook to sell could not enlarge the rights of the plaintiff as against 
tlie claim of privilège of the officer of such corporation, whom plaintiff 
had made a witness. 

On application for attadiment against a witness for refusai to pro- 
duce books in compliance with a subpœna duces tecum on the taking of 
his déposition. 

Noble, Jackson & Hubbard, Augustine D. Humes, and Harmon, 
Colston, Goldsmith & Hoadly, for applicant. 
Morrison R. Waite, for witness. 

COCHRAN, District Judge. This is a proceeding in an action pend- 
ing in the Circuit Court of the United States for the district of New 
Jersey. The action is at law, and was brought by the Crocker-Wheeler 
Company against George Bullock to recover damages for breach of con- 
tract made April 37, 1900, by and between S. S. Wheeler, then prési- 
dent of said Crocker-Wheeler Company, and said George Bullock, the 
134 F.— 16 
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président of the Bullock Electric Manufacturing Company, whereby 
said Bullock agreed to sell to said Crocker-Wheeler Company ail the 
outstanding stock of said Bullock Electric Manufacturing Company 
in exchange for stock of the former coniipany. The proceeding in this 
court in said action is an application by the plaintiff therein, said 
Crocker-Wheeler Company, for an attachment against Joseph S. Neave, 
a résident of this district, and vice président of said Bullock Electric 
Manufacturing Company, for contempt in refusing to produce the 
journals, ledgers, cash, sales, and invoice books, and ail other books 
of account of said company for the years 1899, 1900, 1901, 1903, 1903, 
and 1904, before the clerk of this court in obédience to a subpœna duces 
tecum commanding him to do so, issued by said clerk pursuant to an 
order thereof made after notice to said défendant Bullock. The refusai 
to produce was upon advice of counsel, and the witness, through said 
counsel, resists and objects to the granting of said application. It is 
urged upon bis behalf, in the first place, that the clerk, though directcd 
by this court to do so, was without authority to issue the subpœna. 
It is not claimed by the plaintiff that he had any authority to issue it, 
save so far as it was conferred by section 863 of the Revised Statutes 
[U. S. Comp, St. 1901, p. 661]. This position ol the witness therefore 
amounts to a déniai that said section conferred such authority upon 
the clerk. He contends that a subpœna duces tecum for the production 
of documents out of court in an action at law can only be obtained under 
sections 866-869, inclusive [U. S. Comp. St. 1901, pp. 663-665]. I do 
not find it necessary to consider this contention on its merits. It bas 
been so considered by able fédéral judges ; and, so far as their reported 
décisions go, they bave invariably held that a subpœna duces tecum for 
such purposes can be obtained under section 863. It bas been so held 
by Judges Choate, Jenkins, Lowell, and Coït in the following cases, 
to wit : U. S. V. Tilden, Fed. Cas. No. 16,533 ; Lowrey v. Kusworm 
(C. C.) 66 Fed. 539; Davis v. Davis (C. C.) 90 Fed. 791; Dancel v. 
Goodyear Shoe Mfg. Co. (C. C.) 128 Fed. 753. In the case of Ex parte 
Peck, 3 Blatchf. 113, Fed. Cas. No. 10,885, Judge Betts expressed a 
doubt as to whether sàid section authorized a subpœna duces tecum, but 
this ail the farther that any fédéral judge bas gone in the direction of 
holding that it did not. Counsel for witness claims that Judge Adams, 
in the case of Stevens v. M. K. & T. Ry. Co. (C. C.) 104 Fed. 934, 
"squarely" decided in accordance with his contention. But I do not 
so read that décision, Two things were decided therein. One was 
that in an equity suit a déposition cannot be taken under said action be- 
fore the cause is at issue. The other was that the clerk of a circuit court 
cannot issue an brdinary subpœna under that section commanding a 
witness to appear and testify before a notary public, one of the officers 
authorized to take dépositions thereunder. Why he so held does not 
appear. It is certainly not because he thought that an ordinary sub- 
pœna cannot be obtained under said section. It could only bave been 
because he thought either that the subpœna in such a case should bave 
been issued by the notary himself or pursuant to a direction of the 
court. I can conceive of no other reason. The likelihood is that it was 
for the latter reason! In the case of Dancel v. Goodvear Shoe Mfg. 
Co. (C. C.) 128 Fed. 753. Judge Coït held that the clerk had no au- 
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thority to issue a subpœna duces tecum under section 863 without an 
order from the court for him to do so. In the case, bowever, of Hen- 
ning V. Boyle (C. C.) 113 Fed. 397, Judge Lacombe held that the clerk 
liad authority to issue an ordinary subpœna to testify without such previ- 
ous order. But the holding of Judge Adams in the Stevens Case can 
hâve no application hère, because the subpœna duces tecum in question 
commanded the appearance of the witness and production of said bocks 
before the clerk himself, who is authorized to take dépositions under said 
section, and was issued pursuant to the direction of this court after no- 
tice to the défendant. 

In view, then, of this state of the décision, I hold that this position of 
the witness is not well taken. Besides, the allowance of the subpœna 
by Judge Thompson must be treated as a holding by him that said stat- 
ute authorized its issuance; and, even if I had any doubt on the subject 
— -which I hâve not — comity requires that I folio w him. 

Ail else that is urged on behalf of the witness against the application 
for an attachment may be reduced to a single contention, and that is 
that the witness bas a légal privilège to withhold the books called for. 
It is not thus directly put, but that is what it amounts to. It is only in 
the assertion of a légal privilège to withhold that a witness can refuse 
to testify or produce documents in obédience to a subpœna regularly 
issued, or be heard upon an application for contempt in so refusing. 
Counsel for plaintiff seemingly ignore this question of privilège, and 
treat the matter as if the only parties interested in the disposition of tliis 
application were the parties to the action. It is in this view that they 
urge that this court, in acting thereon, does so simply in aid of the 
trial court, and should compel the production of the books called for 
if it is possible under any circumstances, that they may be ad- 
missible in évidence, and thus as it were pass the question of their 
admissibility on to the trial court for its détermination. Of course, if 
this view were correct, such a subordinate attitude on the part of this 
court might be proper ; for, as stated by counsel, if the books were in- 
admissible in évidence, they could be excluded by the trial court, where- 
as, if they were admissible, and this court were not to compel their pro- 
duction, there would be no way to get them in évidence. But upon 
the idea that the witness bas an interest in the disposition of the ap- 
plication, and his résistance thereto is in the assertion of a légal privilège 
to withhold, this court cannot occupy such attitude toward the applica- 
tion, but should dispose thereof as if it were the trial court and the 
question arose in the course of the proceedings before it ; for otherwisc 
the privilège would be denied without hearing, or treated as if it were 
a light matter, when it is of equal dignity with the right asserted b\- 
plaintiff in the action. And so it was held in the case of In re Judson. 
Fed. Cas. No. 7,563, involving a proceeding similar to this. Judge 
Betts there said: 

"The counsel for the motion urges that it belongs to the court in Massa- 
chusetts, on the return of the déposition, to détermine whether the évidence 
is pertinent to the case, and that the court will exclude the évidence if it is 
founfl not to be pertinent. This argument is correct in so far as it relates to 
the conduct of the commissioner. That offlcer must write down and return 
to the court any specles of évidence offered before him, and the court will 
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receive or reject It, aecordlng to the rlghts o£ the parties. But môst serions 
niischief may be In that way effected If a wltness Is compellable In ail cases 
to answer, in the flrst instance, ail questions put to hlm. He may be com- 
pelled to make public important secrets in relation to the rîghts or character 
«)f himself or others, which the party extorting them bas no title to or interest 
in, and which are drawn out through a course of interrogation that would 
liave been pre-emptorily arrested had the examination taken place in open 
court. Thèse ex parte examinations cannot clalm privilèges or powers which 
the court they are designed to aid could never exercise itself. Thls court 
imposes its authority to attend before commlssionors and give évidence there 
under the provisions of the thlrtleth section of the judiciary act of 1789 [Act 
Sept. 24, 1789, c. 20, 1 Stat. 88], which déclares that any person may be com- 
pelled to appear and dépose before a commissioner in the same manner as to 
appear and testify in court. Accordingly, a refractory or reluctant witness 
who has been duly subiinenaed to attend for examination before a commis- 
sioner will be made to ohey the order to the same estent as if the writ of 
subpœna had been retuvnable to this conrt. There is nothing in the law or the 
reason of the case which supplies a différent authority in respect to ex parte 
évidence taken out of court from that which legally appertains to the court 
in proceedings before it. The act places both on the same footing." 

The thirtieth section of the judiciary act o£ 1799 referred to was sub- 
sequently embodied in section 863. In the case of In re Allis (C. C.) 
44 Fed. 216, which was a proceeding to compd the production of docu- 
ments by a witness whose déposition was being taken under equity 
rule 67 in a district foreign to that where a suit in equity was pending, 
Judge Jenkins said: 

"It Is insisted that the rule contemplâtes that ail questions must be re- 
ferred as to thelr relevance to the court haviiig nurisdiction of the cause. 
Undoubtedly that court has the ultimate control of a décision upon the ma- 
teriality of the examination. But It Is quite another matter with respect to 
the compulsion of a witness to answer. In such case the court or .iudge must 
be satisfled of the contumacy of the wltness. The wltness responds to the 
authority dominant at bis résidence. He is beyond the coercive power of the 
court entertaining the cause. His disobedience is to the mandate of the 
court issuing the writ of subpœna, not the court issuing the commission. 
The question of disobedience Involves both the materiality of the Interroga- 
tories and the privilège of the witness, and both must be considered by tbis 
court exercising .lurisdiction of the witness ; and this for the protection of 
the witness as well as for the proper conduct of the examination." 

Of course, if the existence of the privilège dépends upon or is affectcd 
by any question in the action which has been heretofore determined by 
the trial court, comity might require that its détermination thereof 
be accepted as correct. 

Has, then, the witness a légal privilège to withhold the books called 
for in the subpœna? The privilège assertcd is not to withhold testi- 
mony, but to withhold documents. It seems to be settled that ordinarily, 
at least, no witness has a légal privilège to withhold testimony simply 
becausc it is irrelevant or otherwise inadmissible in évidence. The party 
against whom such testimony is offered can alone make such objec- 
tion to its introduction. Wigmore on Evidence, vol. 3, § 2210, says: 

"The witness has no privilège to refuse to disclose matter irrelevant to the 
issue In hand — PIrst, because irrelevancy is a concern of the parties alone. 
and may be obviated as a ground for exclusion by their consent or failure to 
object ; and, secondly, because there is in the mère cireumstance of irrelevancy 
nothing which créâtes for the witness a détriment or inconvenlence sucli iw 
should suffice to override his gênerai duty to disclose wluit the court reqniro,';. 
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However, the récognition of a privilège of this sort would add Innumerablf^ 
opportunities to make ii claiin of privilège, and would thus tend to eoni- 
plicate tiie trial, and add to tlie uncertainty of the event" 

Gamble, ]., in Ex parte McK.ee, 18 Mo. 599, said : 

"The objection to the relevancy or competency of évidence Is for the par- 
ties litlgant to make, and not for the witness." 

But it is possible that the witness has a légal privilège to withhold 
documents called for simply because they are irrelevant or otherwise 
inadmissible. And it would seem probable that he has such privilège 
to withhold either — i. e., testimony or documents — if the introduction 
of it or them would be prejudicial to him, and it or they are irrelevant 
or otherwise inadmissible in évidence. As to- discovery from a défend- 
ant, Lord Chancellor Hatherly, in the case of Moore v. Craven, 7 Ch. 
App. 94, said: 

"The court does not, when discovery Is a matter of indifférence to the de- 
fendant, weigh in golden scales the questions of materiality or immateriality ; 
but when the nature of the discovery required is such that the giving of it 
niay be prejudicial to the défendant the court takes into considération the 
spécial circuinstances of the case, and whilst, on the one hand, It takes care 
that the plaintifC obtains ail the discovery that can be of use to him, on the 
other it is bound to protect the défendant against undue inquisition into his 
afCairs. The question of materiality must be tested by référence to the cause 
made by the plalntiff's pleadings and to what wlll be in issue at the hearing." 

But, however it may be as to thèse two quotations, there can be no 
question but that, if the giving of the testimony sought or the production 
of the documents called for will disclose what are characterized as "tradc 
secrets," the witness has a légal privilège to withhold if it or they are 
irrelevant or otherwise inadmissible in évidence. Wigmore on Evi- 
dence, vol. 3, § 2313, says : 

"In a day of prolific Industrial Invention and free économie compéti- 
tions it may be of extraordinary conséquence to the master of an industry that 
his process be kept unknown from his competitors, and that the duty of a 
witness be not allowed to beeome by Indirection the means of ruining an 
honest and profitable enterprise. This rule, and the necessity of guarding 
against it, may extend not merely to the ehemical and physical composition 
of substances employed and to the mechanical structure of tools and ma- 
chines, but also to such other facts of possibly private nature, as the names 
of customers, the subjects and amounts of expenses, and the like. Accord- 
Ingly there ought to be, and there is, in some degree, a récognition of the 
privilège not to disclose that class of facts which, for lack of a better term, 
hâve come to be known as 'trade secrets.' " 

And further on in the same section it is said: 

"What the state of the law actnally is would be difBcult to disclose pre- 
cisely. Tt is clear that no absoluto privilège for trade secrets is recognized. 
On the other hand, courts are apt not to require disclosure except in such 
cases and to such extent as may appear to be indispensable for the ascertaiii- 
ment of truth. More than this in définition can as yet hardly be ventured." 

The only serions question hère is whether disclosure of trade secrets 
should be enforced if they are relevant and admissible in évidence. The 
last quotation from Wigmore indicates that in his opinion it should be, 
provided they are indispensable for the "ascertainment of truth." This 
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is further indicated by this statement in the same section between the 
two quotations made therefrom, to wit : 

"No privilège of secrecy sliould be recoguized if the riglit of possibly inno- 
cent pei'sous dépends essentlally or chiefly upon tlie disclosure in question." 

None of the décisions relied on by counsel for plaintiff hold that the 
giving of testimony or the production of documents will be enforced 
when such action will cause the disclosure of trade secrets, if it or they 
are irrelevant or otherwise inadmissible in évidence. In the case of 
Wertheim v. Continental R. & Trust Co. (C. C.) 15 Fed. 717, it was held 
that the officer of a corporation not a party to the suit should be com- 
pelled by a subpœna duces tecum and process of contempt therein to pro- 
duce certain books and papers. But it was only claimed that the pro- 
duction of the books and" papers would inconvenience the corporation, 
and it seems to hâve been conceded that they were necessary and vital 
to the rights of the litigants. Judge Wallace said : 

"Considérations of inconvenience must give way to the paramount riglits 
of litigants to resort to évidence which it may be in the power of witness 
to produce, and without which grave interests miglit be jeopardized, and the 
administration of justice thwarted." 

In the case of Robinson v. Philadelphia & R. R. Co. (C. C.) S8 Fed. 
340, in referring to applications such as that involved herein, Judge 
Butler said, as quoted by counsel for plaintiff, that : 

"The court generally inclines towards the application, and requires an 
answer wherever it seems probable the testimony uiay be relevant." 

But there the privilège asserted was to withhold testimony, not 
documents, and the privilège was upheld because the testimony was 
irrelevant, and its giving would hâve been prejudicial to the witness. 
Judge Butler added to the foregoing quotation thèse words : 

"Care, however, must be exereised to avoid unnecessary and improper in- 
qulry Into private affairs." 

The favoring attitude expressed in the quotation relied on therefore 
could only hâve had référence to testimony that is a "matter of in- 
différence," the materiality or immateriality of which, as expressed by 
Lord Hatherly, the court will not "weigh in golden scales." In the case 
of Johnson Steel S. R. Co. v. North Branch S. Co. (C. C.) 48 Fed. 195, 
Judge Reed went further than was gone in either of the two foregoing 
cases, and held that the production of certain drawings should be en- 
forced, notwithstanding their production would be prejudicial to the 
company of which the witness was an officer. But no question was 
made as to the relevance and materiality of the drawings to the contro- 
versy involved in that case. This is in accord with the position of 
Prof. Wigmore. The authorities relied on bv counsel for witness, to 
wit. In re Paciiic Ry. Com, (C. C.) 33 Fed. 241, 250 ; Henry v. Insur- 
ance Co. (C. C.) 35 Fed. 15 ; Southern Ry. Co. v. North Carolina Com. 
(C. C.) 104 Fed. 700 ; In re Horgan (D. C.) 97 Fed. 319— are possibly 
against such an advanccd position. ,It should be accepted, therefore, as 
correct law, that a witness should not be compelled to disclose trade 
secrets embedded in his head or in documents in his possession, when 
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their disclosure will be prejudicial to him or his company, and they 
are not relevant to the controversy in the suit or action in which he is 
a witness, or otherwise admissible in évidence therein. 

Thus far the considération of the matter in hand has had no spécial 
référence to a proceeding under section 863, as this is. Limiting it 
thereto, we find that it has never been held that the giving of testimony, 
subject only to the complaint that it was irrelevant or otherwise inad- 
missible in évidence, should be enforced by process of contempt. And 
it has been held that the production of documents should never be so 
enforced in proceedings thereunder unless they vi^ere relevant. 

In the case of Ex parte Peck, supra, Judge Betts said : 

"It must also be shown that the witness was called to testify to facts ma- 
terial and relevant to the issue in the case. The court will interfère in this 
suminary way only to aid the plain demands of justice, and will not attach 
a witness for negleeting to testify without évidence that his testimony is 
pertinent to the' cause, and such as the party is entltled by law to demand. 
In this case the object seenis to be to obtaln access to papers in the posses- 
sion of the witness to be used in the case." 

In the case of In re Judson, supra, the same learned judge said : 

"I see no reason why any more stringent obligation should be iniposed 
upon a witness in tliese outside examînations than is enforced in court Be- 
fore the court will adjudge a witness to be in contempt, or commit him there- 
for, it will require more than proof that he déclines to respond to a question. 
It will inquire whether the question is relevant and material to the case or 
Uearing, and also whether the witness is legally exempt from answering It. 
No contumacy can be imputed to him until thèse points are determined. The 
law gives no color to the practice which not Infrequently Intrudes upon ju- 
dieial proceedings, of besetting a witness with impertinent inquiries calcu- 
lated to pry into his private affairs or into bis own character or that of 
other persons, or to subject him to Personal llability, when the Inquiries 
are not shown to hâve a legltimate bearing upon the cause on trial ; and it 
is guarded in coercing answers to questions when their materiality is not 
clearly manifest" 

In the case of Dancel v. Goodyear Shoe Mfg. Co., supra, which was 
an application in the United States Circuit Court for the District of 
Massachusetts for an order directing the clerk to issue a subpœna duces 
tecum under section 863 in an action pending in the United States Cir- 
cuit Court of the District of New York, S. D., Judge Coït, said : 

"A party undonbtedly has the right to invoke the process of the court to 
compel the attendance of witness and the production of such papers as are 
material to his case ; but neither the right of a party nor the power of the 
court extends beyond this. A party has no right, and the court has no power, 
to compel the production, either in court or before a magistrate, of the pri- 
vate papers of a witness which are not relevant and material to the case. 
Any practice which sanctions such a proceeding is unwarranted, and an In- 
fringement upon a fundamental Personal right guarantied by the fédéral Con- 
stitution. The courts hâve ahvays recognized this protection to the indi- 
vidual, secured by our organic law. Such récognition is seen in the distinction 
which is made between a subpœna ad testlficandum and a subpœna duces 
tecum. The former is a process of right, while the latter is addressed to the 
discrétion of the court. Discrétion hère does not mean that the court has 
power to refuse the compulsory production of a paper which is material évi- 
dence in the case, but that, before eompelling Its production by a subpœna 
duces tecum, it will sufflclently inquire Into the matter to détermine if the 
évidence appears to be material, and, If not satisfled on this point, will dé- 
cline to issue a writ." 
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The application was denied, notwithstanding it was stated therein 
that the documents called for were "material and necessary," because 
it did not appear prima facie that such was the case. 

With this présentation of the law as to the privilège of a witness to 
withhold documents called for in a subpœna duces tecum, we are pre- 
pared to take up and dispose of the privilège asserted hère. 

The Crocker-Wheeler Company and the BuUock Electric Manufactur- 
ing Company were New Jersey corporations engaged in the business of 
making and selling electrical apparatus. They were therefore rivais 
in business. The works of the former were located in New Jersey, 
and those of the latter in Ohio, near Cincinnati. The books called for, 
if produced in évidence, will disclose to the Crocker-Wheeler Company, 
and any other having an opportunity to inspect them, certain of the trade 
secrets of the Bullock Company, to wit, at least, who are its customers, 
what are its methods of doing business, and what are ^ts expenses of 
operating ; and such disclosure cannot but be prejudicial to that Com- 
pany. If, then, said books are not relevant to the controversy between 
the Crocker-Wheeler Company and George Bullock in the action pend- 
ing in the Circuit Court of the United States for the District of New 
Jersey, there exists the strongest possible case for the witness having 
a légal privilège to withhold them. In order to détermine whether 
they are relevant thereto, it is necessary to understand what are the 
issues in that action. To enlighten the court on this subject, copies of 
the pleadings therein and of the opinion of Judge Gray delivered upon 
overruling demurrer to the déclaration hâve been filed. From the déc- 
laration it appears that said action is, as heretofore stated, one to re- 
cover damages for a breach of the contract heretofore referred to. That 
contract did not provide how much stock of the Crocker-Wheeler 
Company Bullock was to receive in exchange for the stock of the Bul- 
lock Company. It therefore did not fîx the price that Bullock was to 
get therefor. If this had been ail the contract contained on the subject 
of price, it would hâve been an incomplète contract, and void for un- 
certainty ; for the price at which property is sold is an essential term in 
the contract of sale thereof. Mechem on Sales, vol. 1, §§ 204, 205, 
says: 

"A aistlngulshlng feature of a sale, as has been seen, Is that It Is a transfer 
of the absolute title to a thing for a price In money or Its équivalent. There 
ean therefore be no valid sale unless the price has been determined upon by 
the parties themselves, either expressly or impliedly, or unless some means or 
raethod be agreed upon by the parties or established by law by which the priée 
iUay be determined. Hence, in the case of executory contracts, where parties 
are negotiating in respect of a sale and of the price to be paid thereon, the 
contract of sale cannot be deemed to be completed so long as the price remains 
undetermined. There will therefore be no sale if the parties, though ap- 
parently agreed, are really mutually mistaken as to the price to be paid. 
There will also be no sale if the price is left to be afterwards agreed upon, 
and the parties fail afterwards to agrée ; though, if the sale be for a reason- 
able price to be afterwards agreed upon, and the parties cannot agrée, the law 
will supply the method." 

In the récent case of United Press v. New York Press Co., 164 N. Y. 
406, 58 N. E. 527, 53 E. R. A. 288, it was held that a contract to take 
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press reports for a term of years at net more than $300 per week, with- 
out making any other provision as to price, is too indefinite to permit 
a récovery of anything more than nominal damages for its breach. 

The contract, however, did provide a mode of determining howr much 
stock of the Crocker-Wheeler Company Bullock was to get in exchange 
for the stodc of the Bullock Company. It provided several alternative 
methods of determining the value of the stock of both companies, one 
of which did not contemplate any further agreement by the parties, and 
another of which called for a valuation by an appraiser to be agreed on 
subsequently by both of them, and that Bullock should receive as many 
shares of stock of the Crocker-Wheeler Company, thus valued, as 
equaled in value the stock of the Bullock Company, thus valued. This 
provision made the contract potentially certain ; as much so as if the 
number of shares of stock that Bullock was to receive had been named 
in the contract; for in the eye of the law that is certain which can be 
made certain. Mechem on Sales, vol. 1, p. 312, says : 

"It is also compétent for the parties to provide that the price shall be sueh 
as may thereafter be flxed by valuers, aud in case it is so fixed they are as 
inueh bound by it as if they had fixed it themselves." 

The contract further provided that each party thereto should assist 
said appraiser in making a valuation of the stock of their respective com- 
panies by providing him with a certain statemcnt, and permitting hini 
to hâve free access to their properties and bocks. It was alleged in the 
déclaration that said parties had, subséquent to the making of the con- 
tract, agreed on an appraiser ; that the Crocker-Wheeler Company had 
rendered the stipulated assistance to the appraiser to enable him to make 
a valuation of its stock ; that Bullock had failed and refused to furnish 
such assistance ; and that because of such failure and refusai no valua- 
tion was made of either of said stocks by said appraiser. It follows from 
this that said contract has never been made complète and certain in the 
particular in which it was incomplète and uncertain when executed, and 
that it remains as incomplète and uncertain as it was at that time. 
What then, if any, are the rights of the Crocker-Wheeler Company 
against said Bullock under said contract? If the latter had not prevent- 
ed the making of the valuation by the failing and refusing to assist the 
appraiser, no one would contend that the Crocker-Wheeler Company 
had a right of action against him on the contract. 

Mechem on Sales, vol. 1, § 213, says : 

"But in order that the contract shall talce effect it is essential that the price 
fihall be flxed as provided in the agreement, for, if the parties fail to ap- 
point valuers, or the latter fail or refuse to act, the contract, if executory, 
must fail." 

Benjamin on Sales (6th Ed.) § 87, says: 

"It is not nncommon for the parties to agrée that the price of the goods 
sold shall be fixed by valuers apiioiiited by them. In sueh cases they are, of 
course, bound by their bargain, and the price, when so flxed, is as much part 
of the contract as if flxed by themselves. But it is essential to the fonnation 
of the contract that the price shall be flxed in aceordance with their agree- 
ment ; and, if the persons appointed as -s'alucrs fail or refuse to act, there is 
no contract in the case of an executory agreement" 
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Burdick on Sales, p. 89, says: 

"llntil the agreed person names the price, no obligation attaches to elther 
seller or buyer; and the latter has no.interest in the goods which may hâve 
been set apart by the seller for him, nor has he a right of action arising out 
of the contract." 

Slight reflection will show that in the very nature of things this could 
net be otherwise. A court of equity will not specifically enforce a con- 
tract of sale against the seller where spécifie performance is a proper 
remedy without providing that he gets his price. But where the prict 
is to be fixed by a valuer, the seller's price is not a price fixed by any 
good man, or any other price than that fixed by the named valuer. 
Hence, until he has fixed the price, no provision can be made for the 
seller getting his price, and the contract cannot be specifically enforced 
against him. Again, a court of law will not adjudge a seller liable 
in damages on a contract of sale unless the buyer is at least able, ready, 
and willing to give him his price, and will only, as a gênerai rule, at 
least, make him liable for the différence between such price and tho 
market price, if there is one, or, if not, the actual value thereof. But 
his price, where it is to be fixed by a valuer, is not a price fixed by 1'? 
good men, or any other price than that fixed by the valuer. Hence, 
until the price is so fixed, the seller cannot be liable at law. 

What, then, was the effect of the circumstance that BuUock pre- 
vented the valuation by the agreed appraiser in the manner charged? 
Was it to give the Crocker-Wheeler Company a right of action against 
him on so much of the contract as related to the agreement to sell ? It 
is not entirely clear that Judge Gray was not of the opinion that it did, 
and thought that possibly a valuation could be had by 12 good men, 
to wit, a jury, in substitution for that of the agreed appraiser, in order 
to fix the Crocker-Wheeler Co.'s rights on said portion of the contract. 
But, to say the least, such a position is open to question. Mr. Benjamin 
concludes the quotation from his work heretofore made with the state- 
ment that, if the valuers "fail or refuse to act, there is no contract in 
the case of an executory agreement," and adds thereto thèse words, 
"even though one of the parties should himself be the cause of prevent- 
ing the valuation." And such would seem to be the necessary implica- 
tion from the décision of Sir George Jessel in the case of Smith v. 
Peter, L. P. 30 Eq. 511, referred to by Judge Gray. That was a suit 
for spécifie performance of a contract for the sale of a house and the 
fixtures and furniture at a price to be fixed by a person named therein. 
The person named undertook the valuation, but was refused permission 
by the vendor to enter the premises for that purpose. Spécifie perform- 
ance was enforced, but not without a price being fixed, nor upon a price 
fixed by a good man named by the court. It was enforced upon a price 
fixed by the person who was named in the contract. The vendor was 
compelled to permit him to fix the price, and, upon its being so fixed, 
he was compelled to accept it and convey the property. 

The gênerai principle that, where performance by plaintifif of his 
part of the contract is a condition précèdent to performance by défend- 
ant of his part, and had been preyented by défendant, the nonperform- 
ance thereof is excused, and a right of action accrues to plaintifï without 
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performance, can hardly hâve application to a case like the one under 
considération, and détermine the rights of the parties. That principle 
finds room for application in the case of complète contracts — contracts 
complète at the start, or subsequently made so. Where the contract was 
not complète at the start, and has never been made so since, the valua- 
tion by the appraiser was not the performance of a condition précèdent 
in a complète contract. It was the fixing of a term in an incomplète 
contract, the making of an incomplète contract complète, without which 
there was no valid subsisting contract so far as the agreement to sell 
was concerned. But, though the Crocker-Wheeler Company may not 
hâve a right of action on so much of the contract as relates to Bullock's 
agreement to sell because of his preventing the valuation, it does not 
follow that it did not hâve a right of action against him on the contract. 
It seems to me that in every contract to sell property for a price to be 
fixed by an appraiser it should be held that it is an implied term of the 
contract that neither party is to do anything to prevent the fixing of the 
price by him. But, however this may be, the contract involved herein 
'expressly provided that each party should assist the appraiser agreed up- 
on by them in making the valuation of their respective stocks by furnish- 
ing to him a certain statement and permitting him free access to their 
respective properties and books. BtiHock therefore agreed not only to 
sell said stock at the valuation fixed by said appraiser, but also to so as- 
sist in the valuation thereof. The latter was as much an agreement on 
his part as the other. And no good reason can be conceived of why 
he should not be liable for a failure to comply with that much of his 
contract. The fact that he may not be made îiable on so much of the 
contract as related to his agreement to sell for want of a price is no good 
reason for his not bëing so liable. If this position is correct, then his 
preventing the valuation did give the Crocker-Wheeler Company a 
right of action against him, and the déclaration stated a good cause of 
action. 

Burdick on Sales, p. 30, says : 

"And If the faîlure of the arbiter to act Is due to the fault of either party, 
he Is liable in damages to the other." 

And again, on page 88: 

"If either party, however wrongfully, prevents a valuation of the goods by 
the appraiser, he renders himself liable to an action for damages." 

Judge Gray held, in his ruling on the demurrer to the déclaration, 
that it stated a good cause of action, and hence overruled the demurrer. 
So that, even if I had any doubt on this subject, his opinion should be 
accepted as correct for the purposes of this application. And, though 
he did not base the cause of action distinctly upon Bullock's agreement 
to assist in making the valuation, and expressly confine it thereto, I 
do not think his opinion requires that I should not so base and limit it. 

The only other part of the Crocker-Wheeler Company's case is the 
claim for damages. The amount claimed is the sum of $500,000, 
which is made up of three separate items as follows, to wit : (1) $40,000 
for expenses incurred in performing its part of said contract as to 
rendering assistance to the appraiser. (3) $300,000 for increased gains 
and profits and saving in expense in opération of which it was deprived 
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by Bullock's failure to carry out his agreement in said contract (3) 
$160,000 increased gains and profits in addition to the foregoing, which 
would hâve resulted from arrangements depending upon the carrying 
out of the combination and consolidation provided by said contract. 
This claim présents the question vyhether, assuming that the Crocker- 
Wheeler Company will be able to make out a case of liabiHty on the part 
of said Bullock to it for his failure and refusai to assist in making the 
valuation, it will be entitled to recover damages on account of either 
one of thèse items. Before considering the items separately, two gên- 
erai observations are to be made. In the first place, it would seem 
that, if there is no liability on account of Bullock's agreement to sell, 
but only on account of his agreement to assist in making the valuation, 
the damages which he is liable for are only such as grow out of the 
breach of the latter agreement, and are not any on account of the former 
agreement. To allow as damages for the breach of the one what could 
be recovered only for breach of the other would be to treat the latter 
agreement as valid and actionable. This excludes, therefore, from 
plaintifï's right of recovery, the ordinary measure of damages for breach' 
of an agreement to sell personal property, to wit, the différence between 
the contract price and the market price of the property sold at the time 
and place of delivery, if it has a market value, and, if not, the différence 
between such price and its actual value at such time and place. It also 
excludes therefrom as a measure of recovery the dividends or other in- 
come, if any, which bave been received from said stock in the Bullock 
Company since the breach of the agreement to permit and assist in the 
valuation. Even if there had been a valuation, and then a breach of 
the agreement to sell, there could hâve been no recovery on this score. 
As a matter of fact, however, I do not understand that either item of 
plaintiff's daim for damages embraces any claim therefor on account of 
either one of thèse matters. The first item certainly does not, and the 
second and third items are limited to the benefits which it is claimed 
would hâve accrued to the plaintiff by the putting an end to compétition 
between it and the Bullock Company through the acquisition by it of 
the entire stock of said company, i. e., by the fact of the combination of 
the two companies effected thereby. 

The other gênerai remark to be made is that it would seem that, as- 
suming that the plaintiff, if it makes out a case of liability on part of 
défendant, will be entitled to recover damages on account of either item 
itself, it is not entitled to recover damages on account of ail the items 
together. In other words, it is not entitled to recover damages on ac- 
count of the expenses incurred in performing its part of the contract, 
and at the same time damages for the benefits that would bave accrued 
to it by the carrying out of the contract. When it entered into the 
contract it was willing to expend the first item of its claim in order that 
it might obtain the second and third items. To give it ail would be to 
give it more than it bargained for when it made the contract. 

With thèse gênerai observations out of the way, it is in order to con- 
sider the items separately — at least the first by itself, and the second and 
third together, they being of the same gênerai nature. So far as the 
first item is concerned, it would seem that it is a legitimate ground for 
recovery for a breach of the agreement to assist in the valuation. The 
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sums sought to be recovered in the other two items are in their essence 
lost anticipated profits growing out of the mère fact of the combination 
between the two companies, and thus putting an end to the compétition 
between them. As to the right to recover lost anticipated profits, Judge 
Sanborn, in the case of Central Trust Co. v. Clark, 92 Fed. 293, 34 C. 
C. A. 354, has this to say: 

"In the argument and briefs In thîs case our attention Is sharply and re- 
peatedly called to the fact that the damages sought consist entirely of losses 
of anticipated profits. ïhe mère fact, however, that the damages clalmed as 
a resuit of the breach of a contract consist of anticipated profits neither es- 
tablishes the right nor bars the daim to their recovery. Some profits may be 
and others may not be allowed. The rules which govern their recovery do not 
differ materially from those which measure the recovery of expensea incurred 
or other losses sustalned through the breach of an agreement." 

The question hère, then, îs to which class of lost anticipated profits 
this case belongs — those that may or those that may not be allowed. In 
determining to which class they belong, as well as determining to which 
class any loss sustained through the breach of an agreement belongs, 
three things are to be taken into considération. They are (1) whether 
the loss sustained was within the contemplation of the parties when the 
agreement was made as a measure of liability in the event of its breach ; 
(2) whether the breach of the agreement was the proximate cause of 
the loss; and (3) whether the loss can be made out with reasonable 
certainty. In order that there may be a recovery for the loss, it is 
essential that each of thèse three questions be answered in the affirm- 
ative. None of the authorities relied on by plaintifï's counsel holcl 
otherwise. Possibly the first two questions may be answered hère in 
ihe affirmative. How as to the third or last question : Can it be made 
out with reasonable certainty that, if the combination contemplated by 
the contract had been effected, any profits would hâve been received by 
the enlarged company due to the fact of the combination, and, if so, 
their extent, or is this a matter of mère spéculation ? If it would hâve 
received any profits on account of the combination, this could hâve been 
only because of increased business, higher priées, or saved expenses due 
to the combination. Possibly it can be made out with a greater degree 
of certainty what profits would hâve been received, and the extent of 
them because of saved expenses, than because of either of the other 
two matters ; and counsel for the plaintiflF in argument lay greater stress 
upon them. They claim that the combination would hâve saved ex- 
penses to the enlarged company in the follovi-ing particulars, to wit, in 
closing out and preventing the establishment of unnecessary branch of- 
fices, preventing double advertising and displays at expositions, agents' 
traveling expenses, engineering, designing, and draughting expenses 
in originating and building two sets of apparatus to do the same work, 
administrative expenses, and purchase of new machinery and main- 
tenance of tools in two shops, instead of one, to manufacture exactly 
the same apparatus. Just what would hâve been saved on account of 
ail or any one of thèse several items of expense depended entirely on the 
judgment of the board of directors and executive committee provided 
for in the contract, and their judgment as to this would hâve been afifect- 
éd by at least two considérations. One was that by the contract it was 
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agreed that both plants should be enlarged and operated ; that the name 
of the Bullock Company should be preserved and attached to ail types of 
apparatus manufactured by it; and that such other plan as might be 
agreed on by the parties to said contract to secure to the combined Com- 
pany the good will of the Bullock Company and apparatus should be 
preserved. The other considération was the increased business that 
might hâve grown out of the enlargement of the plants and the fact of 
the combination. Is it possible, then, that any data can be obtained from 
which it can logically and legally be inferred what the judgment of 
the board of directors and executive committee of the enlarged Com- 
pany, aiïected by thèse two considérations, would hâve been ? I do not 
think such data can be obtained. It is well settled in this matter of lost 
profits that profits which it was anticipated might or would grow out of 
a new business cannot be recovered, and that because they cannot be 
made out with reasonable certainty. This is nowhere better put than 
by Judge Sanborn in the case of Central Coal & Coke Co. v. Hartman, 
111 Fed. 96, 49 C. C. A. 344. Hère he said : 

"Compensation for the légal injury Is the measure of recoverable damages. 
Actual damages only may be secured. Those that are spéculative, remote, un- 
certain may not form the hasis of a lawful judgment. The actual damages 
which will sustaln a judgment must be established not by conjectures or un- 
warranted estimâtes of witnesses, but by facts from which thelr existence is 
logically and legally inferable. The spéculations, guesses, estimâtes of wit- 
nesses form no better basis of recovery than tlie spéculations of the jury 
themselves. Facts must be proved, data must be given, which will form a ra- 
tlonal basis for a reasonably correct estimate of the nature of the légal injury 
and of the amount of damages whleh resulted from it, before a judgment re- 
covery can be lawfully rendered. Thèse are the f undamental principles of the 
law of damages. Now, the anticipated profits of a business are generally so 
dépendent upon numerous and uncertain contingencies that their amount is 
not susceptible of proof with any reasonable degree of certainty; hence the 
gênerai rule that the expected profits of a commercial business are too remote, 
spéculative, and uncertain to warrant a judgment for their loss. Howard v. 
Manuf aeturing Ce, 139 TJ. S. 199, 206, 11 Sup. Ct. 500, 35 L. Ed. 147 ; Cincin- 
nati Siemens-Lungren Gas Illuminating Co. v. Western Slemens-Lungren Co., 
].52 V. S. 200, 205, 14 Sup. Ct. 523, 38 L. Ed. 411; Trust Co. v. Clark, 92 Fed. 
293, 296, 298, 34 C. C. A. 354, 357, 359 ; Simmer v. City of St. Paul, 23 Minn. 
408, 410 ; Griffln v. Colver, 16 N. Y. 489, 491, 69 Am. Dec. 718. There is a nota- 
ble exception to this gênerai rule. It is that the loss of profits from the de- 
struction or interruption of an established business may be recovered where 
the plaintifC makes it reasonably certain by compétent proof what the amount 
of bis loss actually was. The reason for this exception is that the owner 
of a long-established business generally bas It In his power to prove the 
amount of capital he bas invested, the market rate of interest thereon, the 
amount of the monthly and yearly income he dérives from it for a long time 
before and for the time during the interruption of which he complains. The 
interest upon his capital and the expenses of his business deducted from its 
income for a few months or years prior to the interruption produce the cus- 
tomary monthly or yearly net profits of the business during that time, and 
form a rational basis from which the jury may lawfully infer what thèse 
profits would bave been during the interruption If it had not been inflicted. 
The interest on the capital and the expenses deducted from the income during 
the interruption show what the income actually was during that time, and 
this actual net income, compared with that which the jury infers, from the 
data to which référence bas been made, the net Income would hâve been If 
there had been no interruption, f orms a basis for a reasonably certain estimate 
of the amount of the profits which the plaintifC has lost. One, however, who 
would avail himself of this exception of the gênerai rule, must bring his proof 



OEOCKEK-WHEELEK 00. V. BULLOCK. 255 

wlthln the reason which warrants the exception. He wbo Is preyented from 
embarklng in a new business ean recover no profita, because there are no 
provable data of past business from whicli tlie faet tliat antlclpated profits 
would liave been realized can be legally deduced." 

It may be said that the business of the two companies involved hère 
was established. That may be true. But the business to be conducted 
by the two together was not established. It was new, entirely in the 
future, and it is the profits which would hâve grown eut of this new 
business, due to the fact of the combination and the shutting out of com- 
pétition, that is sought to be recovered. Besides, the certainty of the 
claim for such lost anticipated profits is affected by two other considéra- 
tions. One is the period of time it covers. Is it for a day, or a week, 
or a year, or during the life of the corporation, though it may be for- 
ever, or is it limited by the accident as to the time when the action was 
brought or a trial thereof may be had? In the case of Howard v. 
Manufacturing Co., 139 U. S. 199, 11 Sup. Ct. 500, 35 L. Ed. 147, rc- 
covery of profits of a new business was denied, even though the claim 
covered a definite period of time, to wit, from the date of the breach of 
the contract to furnishing the flour mill machinery to tlie date when it 
was actually furnished. Possibly this considération lias greater bearing 
on the question as to w'...:ther the lost profits could hâve reasonably been 
within the contemplation of the parties when the contract was made. 
The other considération is the détermination of th.e plaintiffs proper pro- 
portion of such lost profits. The action in New Jersey is brought 
not by the enlarged Crocker-Wheeler Company contemplated by the 
contract, to which the entire profits growing out of the combination 
provided therein would hâve gone if the combination had been effected. 
It is brought by the old Crocker-Wheeler Company, one of the constit- 
uents in the combination. As it v/ould not hâve received ail the profits 
growing out of the combination, had it gone through, now that it has 
fallen through, it cannot recover ail of them. It can only recover, if it 
can recover at ail, its propèr proportion thereof. This is the proportion 
it bargained for in the contract, and the proportion it so bargained for 
was the proportion that the valuation placed upon its stock by the 
agreed appraiser bore to the sum of the vahiation of both stocks by said 
appraiser. But said appraiser has never made any valuation. Hence 
its proper proportion of said lost profits — the proportion it bargained for 
in the contract — is incapable of ascertainment. 

Such, then, are the questions involved in the action in which the 
documents called for are desired to be used as évidence. My con- 
sidération thereof has led me to the conclusion that recovery can be 
had in that action only for breach of Bullock's agreement to assist 
in the valuation of the stock of the Bullock Company, and the only 
damages that can be recovered therein are the expenses incurred by die 
Crocker-Wheeler Company in performing its part of the contract sued 
on. If this conclusion is correct, the books called for hâve no relevancy 
to the basis of recovery or the measure of recovery therein. They wiîl 
shed no light on either of thèse matters. The only matter on which it 
is asserted that they will shed light is the claim to lost profits, and par- 
ticularly such part thereof as is specifically termed "saved expenses," 
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and for which there can be no recovery. And I cannot make out how 
it is that the books of the Bullock Company, showing the business 
Iransacted by it subséquent to the making of the contract, can throw any 
light on the profits, if any, that would hâve been caused by or arisen out 
of the combination. Since that time, as appears from the testimony of 
Mr. Neave,the capital stock of the Bullock Company has been increased 
about 500 per cent. — whether by stock dividends or fresh investment 
of money not appearing — and its business has increased 670 per 
cent. This increase of business has been due to the management of 
the Bullock Company in connection with a possible increase in capital 
invested. The only books of the Bullock Company which it seems to 
me could possibly shed any light on what profits would hâve been 
made by the combination growing out of the fact of the combination 
are the books showing the business donc by the Bullock Company prier 
to the making of the contract. At any rate, it is only the profits which 
those books indicated would accrue to the combination on account there- 
of that could hâve been within the contemplation of the parties as form- 
ing the basis of liability in case the contract was broken. The books 
called for, then, are not relevant to any right which the Crocker-Wheeler 
Company had in said action, and their production will be prejudicial 
to the Bullock Company, as whose agent the witness has possession of 
them. It is therefore a clear case where the witness has the légal privi- 
lège of withholding them. Counsel for witness contends that the 
books, if produced, will not be admissible in évidence in said action, 
apart from their relevancy. Of course, if this contention is correct, it 
is an additional reason for sustaining the privilège. But, inasmuch as 
I hold that they are not relevant if otherwise admissible, it is not neces- 
sary for me to pass on this question. 

It is urged by counsel for plaintifï that Bullock at the time of the 
making of the contract, if not now, was the owner of the entire capital 
stock of the Bullock Company, so that their interests were identical. 
Assuming that to hâve been the case, I see nothing in that considération 
to cause a différent ruling. The plaintiff has seen fit to make a witness 
out of an officer of the Bullock Company, and through him as a wit- 
ness obtain the production in évidence of the books. It cannot make him 
a witness and deny him the privilège of any other witness. Had the 
Bullock Company been a party to the contract, instead of Bullock, 
and the action been brought against it, production of the books could 
not be enforced under section 724 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 583]. It is only documents "which contain évidence 
pertinent to the issue" whose production can be enforced thereunder, 
and according to the conclusion we hâve already reached the books in 
question hère are not pertinent to any légal issue in the action in which 
thev are sought to be introduced in évidence. 

Nor is plaintiff's position advantaged by the fact alluded to by its 
counsel that the défendant, Bullock, has pîeaded in the action by way 
of set-off a clalm for damages identical with that asserted by the 
plaintiff. It does not follow from this that the plaintiff's claim for 
damages is any more meritorious than heretofore determined. The 
claim on part of Bullock seems to hâve been put forward for buffer pur- 
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poses only, and there is no reason to believe that it will be seriously 
insisted on otherwise. 

I am perfectly aware of the delicacy of my position in passing on a 
question in an action pending in another court, of which this court has 
no jurisdiction. But I only do so in disposing of a légal privilège 
asserted by the witness, over whom and his question of privilège 
this court has jurisdiction, and that court has, and can hâve, no juris- 
diction. The proper disposition of this question of privilège nécessi- 
tâtes a détermination of said question pending in said action. Hence 
I cannot shirk it, and must dispose of it in accordance with my con- 
victions. I hâve but tvi^o alternatives before me — to so dispose of that 
question, or to deny the witness his privilège without a hearing. Be- 
tween the two there ought to be no question as to which should be 
chosen. It is true that the question is one in relation to the measure 
of damages — a question that is usually disposed of at the trial — and 
that I am disposing of it in advance of the trial upon the disposition 
of a question as to the introduction of évidence. There is nothing, 
however, in this why I should not dispose of it. Questions as to meas- 
ure of damages may, and often are, decided in ruling on the admissi- 
bility of évidence. In the case of Globe Réf. Co. v. Landa Cotton Oil 
Co., 190 U. S. 547, 23 Sup. Ct. 754, 47 L. Ed. 1171, the Suprême Court 
of the United States sanctioned the practice of passing on the question 
of measure of damages on a motion to dismiss for want of jurisdiction 
as to the amount in controversy. 

My conclusion, then, is that the production of the books called for 
would be prejudicial to the company whom the witness represents, and 
that they are rot relevant to any relief which the Crocker-Wheeler Com- 
pany can obtain in said action ; that, therefore, the witness has a légal 
privilège to withhold them ; and that the application for an attachment 
should be denied. 



BBALMEAE v. HUTCHINS et al 

(Circuit Court, W. D. North Carollna. November Term, 1904.) 

Public Lands— Chebokee Lands or North Caeolina— Mannee of Peivate 
Entky. 

The lands aequired by the state of North Carolina by treatles between 
the United States and the Cherokee Indians, known as "Cherokee Lands," 
lying west of the line run by Meigs & Freeman in 1802, were by the sub- 
séquent législation of the state to and including 1852 kept separate and 
distinct from the publie lands of the state, and were not subject to pri- 
vate acquisition under the gênerai entry and grant laws, but only under 
spécial laws applicable to them alone, and grants issued upon and entry 
of such lands under the gênerai laws are unauthorized and void, and 
convey no title. 

Same. 

The provision of Eev. St. N. C. 1837, c. 42, § 1, that "it shall not be 
lawful for any entry taker to receive an entry for lands lying to the 
westward of the line run by Mcigs & Freeman in the year 1802, 
• * * except the vacant and unsurveyed lands that bave been ae- 
quired by treaty from the Cherokee Indians in the years 1817 and 1819," 
if construed to authorize the entry of any of the Cherokee lands under 
the gênerai entry and grant laws then in force, casts the burden upon 
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one elaîmîng under such an entry to show on tlie face of the grant îtself 
that the land was at the time "vacant and unsurveyed," and so withln 
the exception. 

3. Same— Validity or Qbant. 

Under the law of North Carolina In force In 1852 (Rev. St. 1837, c. 
42, § 4), which anthorized the justices of the peace of a county, when 
they deemed It necessary, to elect one person "to reçoive entries of clalms 
for lands within such county," an entry taker had no authority to receive 
an entry of lands lylng in another county, and a grant based on such an 
entry Is void. 

4. SaME— CONSTEUCTION Oï STATTJTE— POWEES OF ENTEY TàKEB. 

Pub. Lav?s N. C. 1850-51, p. 99, c. 39, which extended the jurisdlctlon 
of the courts and sherifCs of Maçon and Haywood counties over the ter- 
ritory of the newiy created county of Jackson, and also the authority of 
the "justices of the peace, constables, and other public offlcers beretofore 
appointed and Uving withln the terrltory of Jackson," cannot be extended 
by construction to extend the authority of the entry taker of public land 
claims of Maçon county over lands lying in Jackson county, when he is 
not shown to bave resided within such county. 

Action of Ejectment. 

George H. Smathers, for plaintiff. 
James H. Merrimon, for défendants. 

BOYD, District Judge. This is an action of ejectment, brought 
by the plaintiff, who seeks thereby to recover two tracts of land, 
each containing 640 acres, alleging that he is the owner and entitled 
to the immédiate possession thereof, and that the défendants are 
in wrongful possession. Défendants in their answer deny plain- 
tiff's title. The lands are now located in Swain county, N. C, but 
at the time of the entries and grants hereinafter mentioned they 
wevQ located in Jackson county, N. C. ; Swain being a new county, 
since erected from part of the said county of Jackson. The issues 
which arise upon the pleadings are thèse : First. Is the plaintiff 
the owner in fee, as alleged in his complaint, of the land described 
therein, and entitled to the possession thereof? Second. Are the 
défendants in the wrongful possession, as alleged in the complaint? 
Third. What damage is the plaintiff entitled to recover? 

After the jury was impaneled the plaintiff, in order to prove his 
title, offered in évidence two grants from the state of North Car- 
olina to one J. L. Moore, each dated January 5, 1854. Thèse grants 
showed upon their face that they were based upon an entry dated 
the 26th day of July, 1852, and that the amount per acre paid to the 
State by the grantee was 10 cents. Attached to the grants are 
copies of the survey of the entries, from which it appears that the 
surveys were made by the surveyor of Jackson county, by virtue 
of a warrant from the entry taker's office of Maçon county. The 
surveyor certifies that he has surveyed each of the 640-acre tracts 
of land "in the county of Jackson, in which said lands now lie, 
October 31, 1853." The défendants objected to thèse grants as 
évidence, on the ground, first, that they were void, for the reason 
that the lands embraced in them were a part of the lands acquired 
by the state of North Carolina, under the treaties of 1817 and 1819 
between the United States and the Cherokee Nation of Indians, 
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which lands, as défendants insist, were not subject to entry and 
grant under the gênerai laws of the state of North Carolina at the 
date of the said entries, to wit, July 26, 1852, and could only be 
acquired by citizens of the state, at said date and at the date of the 
said grant, under and in pursuance of the provisions of the spécial 
législation of the state in relation to the said lands; and, second, 
because of the fact, as appeared upon the face of the grants, that 
said grants were issued for lands located in the county of Jackson, 
upon entries and warrants made and issued by the entry taker of 
Maçon county. The counsel for the plaintiff admits that thèse 
grants are the sole basis of his title, and, if they are invalid, he 
cannot recover, and that the lands covered by the grants were a 
part of what were known as "Cherokee Lands." 

In the course of the very learned and exhaustive discussion of 
the question of the validity of thèse grants, the counsel hâve fur- 
nished the court with the treaties made between the United States 
and the Cherokee Indians, under which thèse lands were derived 
to the state of North Carolina ; also the several acts of the General 
Assembly of North Carolina, both gênerai and spécial, pertaining 
to the Cherokee lands ; and, in addition thereto, numerous décisions 
of the Suprême Court of the state in relation to the question in- 
volved. It is well to state, in the outset, that the lands of which 
those in controversy are a part, from the earliest history of the trea- 
ties in relation thereto between the United States and the Cherokee 
Nation of Indians, were known as and called "Cherokee Lands," 
and the General Assembly of the state of North Carolina, by spécial 
acts and provisions of acts, put thera upon a spécial and différent 
footing from ail other public lands in respect to the method of their 
disposition to private individuals. The following is a history of 
this législation : 

The first act that needs to be noticed is that of 1783, found in 
1 Potter's Révisai, c. 185, §§ 5-8. By this act no land within the 
boundary allotted to the Indians could be entered or granted. The 
next act was passed in 1809, and was entitled "An act to prevent 
spéculations in obtaining lands which may hereafter accrue to this 
state by purchase from the Indians." It provides, first, that the 
land lying west of the line run by Meigs & Freeman, within the 
bounds of this state, shall not be subject to be entered under the 
entry laws of this state, but the same, when the Indian title shall 
be extinct, shall remain and inure to the sole use and benefit of the 
state, any law to the contrary notwith standing; second, that ail 
entries made or grants obtained, or which may hereafter be made 
or obtained, shall be null and void. See chapter 774, 2 Potter's 
Révisai. In 1817 an act was passed, supplementary to the one last 
cited, forbidding entries west of the Meigs & Freeman line, in Hay- 
wood county, under a heavy penalty. 2 Potter's Révisai, c. 950. 
Then came the act of 1819 (2 Rev. St. 1837, p. 189), entitled "An 
act prescribing the mode of surveying and selling the lands lately 
acquired by treaty from the Cherokee Indians." By the fifth sec- 
tion of this act, after providing for the laying ofiE into sections of 
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as much of the land as would sell for 50 cents per acre, it is de- 

olared: 

"That the residue of sald lands shall be reserved for the future disposition 
of the Législature, and that no part or portion thereof shall be liable to be 
entered in the entry taker's books for the county of Haywood, or elsewhere, 
until provision be made by law for the disposai thereof ; and entrles hereto- 
fore made or grants obtalned, or which hereaf ter may be made, othervvise than 
as provided by this act, be, and the same are hereby declared to be, utterly 
vold and of none eflfect." 

This section was continued in force by section 5 of the act of 
1826. 2 Rev. St. 1837, pp. 201, 202. The act of 1819 was recog- 
nized by the act of 1828. 2 Rev. St., p. 204. The act of 1836 (2 
Rev. St., p. 209) is a replica of the act of 1819, and the act of 1819 
was brought forward as an existing and unrepealed law in 2 Rev. 
St. 1837, by express authority of section 10 of "An act concerning 
the Revised Statutes," ratified the 23d day of January, 1837. See 
1 Rev. St. 1837, c. 1, § 10. By chapter 90, p. 194, Pub. Laws 1848-49 
(section 7), it is provided : 

"That ail the bonds due the state for the sales of Cherokee lands, and ail 
judgments rendered on such bonds, together with ail the lands, sold and un- 
sold, when the purchase money has not been paid, in the counties of Clierokee, 
Maçon, and Haywood, are hereby pledged for the making of said road a 
turnpike road from Sallsbury west to the line of the state of Georgia." 

Hère we find the Législature of North Carolina, as late as the 
session of 1848^9, appropriating the proceeds from the sales of 
Cherokee lands, in the counties of Cherokee, Maçon, and Haywood, 
to the construction of a turnpike road from Salisbury, N. C, west 
to the Georgia line, and, as will be observed, the act making the 
appropriation does not refer to funds derived from the granting of 
Cherokee lands, under the gênerai entry and grant laws of the state, 
but to bonds due the state for the sale of Cherokee lands and judg- 
ments rendered on such bonds. Now, under the gênerai entry and 
grant laws there could be no bonds to the state for the entry price, 
for that was established at 10 cents an acre, to be paid in cash ; and, 
further, it will be seen that the spécial acts of the Législature, au- 
thorizing the entry and grant of what were known as the "Chero- 
kee Lands," classified them, and established a price for the first, 
second, third, and fourth classes. None of them were placed as 
low as 10 cents per acre, which, as before stated, was the price for 
land under the gênerai law of entry and grant. It is thus clearly 
shown to the mind of the court that the Cherokee lands, up to the 
time of the passage of the act of 1848-49, were being disposed of 
under what were known as the "Cherokee Land Laws," and not 
under the gênerai entry laws of the state. Then follows chapter 
33, p. 63, § 3, Pub. Laws 1850-51, which defines what évidence shall 
be sufficient to authorize the Secretary of State to issue a grant for 
any tract of land lying in Haywood, Maçon, or Cherokee county : 

"The recelpts of the agent of the state for the collection of Cherokee bonds, 
• ♦ • together with the proper certiflcate of sale, transfer, deed. or war- 
rant and certiflcate of survey, shall be sufllclent évidence on which the Secre- 
tary of State may issue a grant to the purchaser or enterer of said tract of 
land." 
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The act of 1852, after providing for an entry taker for Cherokee 
county, and fîxing the price of the lands in that county, and pre- 
scribing the methods by which private individuals might obtain 
grants for them, déclares : 

"That ail the vacant lands In the county of Maçon and Haywood may be en- 
tered under the provisions of thls act, at the présent rates, and ail lands In 
said county heretofore entered and not paid for may be paid for as herein 
provided for the lands lying in Cherokee county," etc. 

This manifestly means that ail lands that had been entered under 
the Cherokee land laws, prior to the passage of the act, might be 
paid for as provided for the lands lying in Cherokee county. Pub. 
Laws 1852, c. 169, p. 616. This act was ratified December 27, 1852, 
and it will be noted that no mention is made in it of the lands lying 
in Jackson county, although that county was created by an act 
ratified the 29th day of January, 1851. 

Lastly cornes the act of 1855 (chapter 22, p. 46, Pub. Laws 1854- 
55), ratified the 15th day of February, 1855. This act is "supple- 
mental to and amendatory of" the act of 1852 above cited. There 
is enough in this act of 1855 to show what construction the General 
Assembly put upon ail previous législation in relation to the Cher- 
okee lands. By section 9 the provisions of the act of 1852 are 
extended to the county of Jackson. 

The plaintifif's counsel relies upon the gênerai law of the state 
in relation to entries and grants. He asserts that his entry was 
made and his grant obtained upon the authority and power con- 
ferred by chapter 42, 1 Rev. St. 1837. He insists that by section 
1 of that chapter the vacant and unsurveyed lands lying to the west- 
ward of the line run by Meigs & Freeman in the year 1802 were 
subject to entry. The language of that section is: 

"It shall not be lawful for any entry taker to receive an entry for lands 
lying to the westward of the line run by Meigs and Freeman In the year 1802, 
• * * except the vacant and unsurveyed lands that hâve been acquired by 
treaty from the Cherokee Indians in the years 1817 and 1819." 

Now, if it be granted that this provision authorized the entry 
taker to receive entries of such "vacant and unsurveyed lands," it 
by no means follows that such entries should be proceeded upon 
as entries of the public domain. Such entries would serve only to 
give the enterer a right to be preferred to any subséquent enterer 
in obtaining a grant by complying with the laws especiallv appli- 
cable to the Cherokee lands. Hall v. Hollifield, 76 N. C. 476, 477. 
It is not said that such vacant and unsurveyed lands shall be put 
upon the same footing as the public lands of the state. By the 
"Act concerning entries and grants," passed in 1855 (Pub. Laws 
1854-55, p. 44, c. 18, § 31) it is declared : 

"Nothlng contained in this chapter shall app!.y to the lands commonly known 
as and called 'Cherokee Lands,' but the said lands are to be disposed of and 
regulated accordlng to the laws in relation thereto." 

Hère the Législature distinctly recognized the existence of spé- 
cial laws relating, not to some particular part of the said lands, but 
to ail the lands "commonly known as, and called, 'Cherokee Lands,' " 
and that thèse spécial laws made provision for the disposai of said 
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lands by a method différent from that for the disposai of the public 
lands of the state. There seems, therefore, to be no question that 
there were spécial laws for thèse lands, providing a method for their 
disposai differing from the gênerai entry and grant act, and thèse 
laws would prevail, even against a provision of the gênerai law by 
which a method for their disposai was provided. See State v. Stoll, 
17 Wall. 425, 21 L. Ed. 650 ; U. S. v. Nix, 189 U. S. 205, 23 Sup. Ct. 
495, 47 L. Ed. 775, citing with approval Magone v. King, 51 Fed. 
525, 2 C. C. A. 363, and Townsend v. Little, 109 U. S. 504, 3 Sup. 
Ct. 357, 27 L. Ed. 1012. 

Where authority to issue a grant is spécial, in order to validate 
action under the authority, it must be shown that the prescribed 
state of facts existed. The acts of assembly relating to the sales 
of Cherokee lands, prior to 1852, confer spécial authority and ju- 
risdiction to give effect thereto, and a grant issued by virtue of thèse 
acts, in order to be effective, must be strictly in compliance with 
the provisions of said acts. Harshaw v. Taylor, 48 N. C. 513. 
This case is cited and approved in Gilchrist v. Middleton, 107 N. 
C, foot of page 679. It will be observed that the principle hère 
settled is not merely that where the officer has no authority his 
act is void, but the act is void where the officer "exceeds" his au- 
thority. Where a deed is executed in face of a statutory prohibi- 
tion, it is void, and may be attacked on a trial for possession. 
Averitt v. Elliott, 109 N. C. 562, 13 S. E. 785. If land is not sub- ' 
ject to entry, the entry and the grant based upon it are both void. 
Stanmire v. Powell, 35 N. C. 312. This case has been followed down 
to Holley v. Smith, 130 N. C. 85, 86, 40 S. E. 847. 

It will be seen from the cases of Kimsey v. Munday, 112 N. C. 
816, 17 S. E. 583, and Wyman v. Taylor, 124 N. C. 426-428, 32 S. 
E. 740, as well as the case of Harshaw v. Taylor, 48 N. C. 513, 514, 
that the Cherokee lands were never regarded as sub ject to entry 
as the public lands of the state, prior to 1854-55, and even then it 
was provided that they were not to be entered as the public lands, 
but only "according to the laws in relation thereto." Chapter 18, 
p. 44, § 31, Pub. Laws 1854-55. The same provision was made in 
Rev. Code 1856, c. 42, § 31, and this was not changed until the prés- 
ent Code was adopted, in 1883. 2 Code, c. 11, § 2478. And in the 
case of Brown v. Brown, 103 N. C. 217, 8 S. E. 113, involving the 
very point under discussion, it is said : 

"Tbese enactments make manifest the settled purpose of the Législature 
not to allow any lands while they continued in force, within the boundary 
prescribed of the lands set apart to and for the Cherokee Indians, to be sub- 
ject to entry and grant. The ternis eniployed to express such purpose are 
strong, unequivocal, and mandatory. Such entries and grants are expressiy 
forbidden, and if such entries were made or grants issued, they were de- 
clared to be utterly void. * * • indeed, such purpose appears in ail sub- 
séquent législation in the state in respect to the Cherokee Indians and Chero- 
kee lands, a fruitful subjeet of législation." 

This case was reheard (Brown v. Brown, 103 N. C. 221, 9 S. E. 
706), but it will be seen that the opinion from which the above 
excerpt is taken was only changed in respect of the land lying east 
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of the Meigs & Freeman line, and because of the act of 1794 (Potter's 
Révisai, c. 422; Haywood's Manual, p. 188), which provided that: 

"Ail the lands in this state, lylng to the eastward of the line of the cedert 
territory, shall be deemed aud considered as coming within the meaning and 
provision of the sald act," etc. 

This same case was before the Suprême Court again (106 N. C. 
451-460, 11 S. E. 647, 650), and the opinions of the court above 
referred to were distinctly reaffirmed. As already said, it was 
everywhere recognized, both by the législative and judicial depart- 
ments of the state government, that the Cherokee lands formed a 
spécial land fund, to which gênerai législation relating to the public 
lands of the state had no application, but that there was a body of 
spécial positive law by which the disposai of the Cherokee lands 
was to be controlled, and without a compliance with which en- 
tries and grants were not merely irregular, but utterly void, so 
"utterly void" that the courts appear to bave declared them so when- 
ever and wherever and in whatever kind of action they were offered 
as évidence of title or otherwise relied on. The législative acts and 
the décisions of the Suprême Court construing the same not only 
recognized and gave effect to this body of spécial and positive law, 
but t:iey also held that this law was complète and wanting in 
nothing that was essential to full and complète disposai of any part 
of said lands, without the aid of any provision of any statute of 
a gênerai nature relating to the public lands of the state. The 
courts, too, were uniform in holding that any one claiming title to 
any of the Cherokee lands had the burden of showing to the court 
that the requirements of the spécial law had been complied with 
in ail particulars, in order to support bis title. On the rehearing 
in Brown v. Brown, 103 N. C. 221, 9 S. E. 706, the court came 
reluctantly to the conclusion that the act of 1794 (1 Potter's Révisai, 
c. 422), aniendatory of the act of 1784 (1 Potter's Révisai, c. 202), 
had the effect to open to entry and grant "ail lands lying to the 
eastward of the line of ceded territory," which line the court con- 
strued to be the dividing line between this state and the state of 
Tennessee. Page 223 of the 103d volume of reports, to foot of page 
224, 9 S. E. 706, 707. 

The act of 1784 empowered surveyors to include many entries 
in one survey, and the act of 1794 extended this authority to "ail 
the lands in the state lying to the eastward of the line of the ceded 
territory." The "ceded territory" is held by the court to be the 
territory ceded by this state to the United States. In this way the 
court felt justified in sustaining the validitv of the Allison grant, 
dated November 29, 1796, for 450,240 acres of land. This land lay 
east of the Miegs & Freeman line. Brown v. Brown, 103 N. C, 
foot of page 213, 8 S. E. 111. On the rehearing (103 N. C. 22i, 225, 
9 S. E. 706, 707), the court shows that the act of 1783 (1 Potter's 
Revisa], c. 185) was re-enacted by the act of 1809 (1 Potter's Ré- 
visai, c. 774) so far as lands lying west of the Meigs & Freeman 
line "within the bounds of this state" were concerned. But the 
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court, when the Brown Case was before it again (106 N. C, at page 
457,11 S. E. 647)said: 

"We think it settled In thls case (103 N. 0. 221, 9 S. E. 706) that the Alllson 
grant was valid to convey the state's title to the lands embraced thereln, lying 
east, and not west, of the Meigs & Freeman Une." 

This, though not just what the court had previously held, was 
undoubtedly correct, for the act of 1783 was brought forward in 
2 Rev. St. p. 188, as an unrepealed statute, and it also appears in the 
présent Code as sections 2346-2348. In the investigation of this 
case, aided as the court has been by the able and thorough argu- 
ment of counsel, we hâve not been able to find any décision that 
even intimâtes that any of the spécial laws in relation to the Cher- 
okee lands hâve been repealed. In Brown v. Brown, 106 N. C, 
at page 454, 11 S. E. 647, it is said that whether the old act of 1783 
was repealed by implication by chapter 43, § 1, of the Revised Stat- 
utes, need not be considered. It was not and could not be con- 
tended that said act had ever been expressly repealed, and if that 
act had been repealed by implication by chapter 42, § 1, Rev. St., 
there would still remain ail the other législation in relation to the 
Cherokee lands untouched by any gênerai law. But repeal by im- 
plication is never favored, and it is never allowed if it be possible 
to avoid it. The cases in North Carolina on this subject are : State 
V. Woodside, 31 N. C. (9 Ired. Law) 496 ; Simonton v. Lanier, 71 
N. C. 504; State v. Cunningham, 72 N. C. 477; State v. Rivers, 
90 N. C. 739 ; State v. Sutton, 100 N. C. 474, 6 S. E. 687. It is cer- 
tain there is no affirmative character in the part of chapter 42, § 1, 
Rev. St., relied upon as a repeal of the whole policy of the law in 
relation to the Cherokee lands. That part is a mère exception. 
That section forbids the entry of Cherokee lands generally. The 
statutes in référence to the Cherokee lands are public and local, and 
form a kind of public and local Code. It has already been shown 
how the exception in section 1 of chapter 42 may be given effect 
under this local Code. State v. Chambers, 93 N. C. 600. 

Courts take judicial notice of public local statutes. State v. Coo- 
per, 101 N. C. 688, 8 S. E. 134. The case of Jarrett v. Kingzey, 48 
N. C. 488, is a direct authority to the efifect that one entering part 
of the Cherokee lands was bound to comply with the spécial laws 
in relation thereto. We think that a consistent and proper con- 
struction of the exception in chapter 43, § 1, Rev. St., is that it was 
not intended to repeal any previous law, but was put in only to 
prevent repealing laws already in existence for the disposai of such 
lands. The Cherokee land laws did not prevent the entry of those 
lands, only in so far as the gênerai law of the state in relation to 
the entry and grant of the public lands of the state was concerned. 
It was consistent with the spécial laws that any person allowed to 
acquire such land might take such action as would give him priority 
of claim to such portion as he desired to obtain a grant for. But, 
whatever might hâve been the law prior to the act of 1848^9, pledg- 
ing the Cherokee lands to the building of the western turnpike road, 
it is plain that after that act a grant of any portion of those lands 
could be obtained only through a compliance with the method pro- 
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vided by the spécial laws in relation to the Cherokee lands. On 
the question of repeal by implication, ail the authorities m the va- 
rious States of the Union will be found collected in 26 Am. & Eng. 
Ency. of Law (2d Ed.) p. 720 et seq. For décisions of the Suprême 
Court of the United States, sec Indexed Digest, vol. 2, p. 1497. 

But there is another view of this first objection that we regard 
as fatal to the plaintifif's contention. Chapter 42, § 1, Rev. St., does 
expressly forbid the entry of lands lying westward of the Meigs 
& Freeman line. This is the positive, affirmative part of the stat- 
ute. Is it possible to conclude that the Législature regarded this 
as a substitute for the "Cherokee Land Laws," or that it amounted 
to a révisai and re-enactment of those laws, as contemplated by 
section 2 of chapter 1 of the Revised Statutes, to say nothing of the pos- 
itive déclaration of section 8 of chapter 1 of the Revised Statutea 
that "no act of a private or local nature" was to be considered as 
included among the repealed statutes, and to say nothing of sec- 
tion 10 of chapter 1 of the Revised Statutes, giving the commis- 
sioners power to bring forward unrepealed laws in a second volume 
of the Revised Statutes? 2 Rev. St. p. 188 et seq. But, suppose the 
words "except the vacant and unsurveyed lands" were intended to 
open this class of the Cherokee lands to entry, under chapter 42 
Rev. St. In this event we hâve a spécial law in a gênerai law, and 
before an entry taker would be authorized to receive the entry he 
would hâve to see that the same was of the "vacant and unsur- 
veyed" class of lands, and when he issued his warrant to the sur- 
veyor of his county he would hâve to direct him to survey lands 
of the "vacant and unsurveyed" class, and before the Governor and 
Secretary of State would be authorized to issue the grant it would 
be necessary that the entry taker's warrant and the survey should 
show on their face that the lands were of the "vacant and unsur- 
veyed" class, and before this grant would be received as évidence 
in any court, after it was admitted that the land was a part of the 
Cherokee lands acquired by the treaties of 1817 and 1819, and lay 
to the westward of the Meigs & Freeman line, the party offering 
and relying upon its validity would hâve to show, not by évidence 
aliunde, but bv the grant itself, that the land was of that class of 
Cherokee lands made subject to entry by virtue of the exception in 
chapter 42, § 1, Rev. St. 

The plaintiff, in the case at bar, admits that his entry was made 
under the authority of chapter 42, § 1, Rev. St., the gênerai law 
in relation to entries and grants, and that the lands lay to the west- 
ward of the Meigs & Freeman line, and were of the lands commonly 
known as and called "Cherokee Lands." The entry of thèse lands 
is expressly forbidden by this gênerai law, "except the vacant and 
unsurveyed." The plaintifï did not offer to show that the lands 
embraced by his grant were of the "vacant and unsurveyed" class. 
Take the case of the statute of limitations. It excepts infants and 
married women ; but, if a disability is relied upon, its existence 
must L_ shown by the party claiming the benefit of it. Miller v. 
Bumgardner, 109 N. C. 416, 13 S. E. 935. Again, the authority of 
the entry taker in respect of the Cherokee lands was spécial, and 
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confined to the "vacant and unsurveyed," and his authority must 
be shown by the party asserting it. Harshaw v. Taylor, 48 N. C. 
513. In Ross v. Duval, 13 Pet. (U. S.), near foot of page 61, 10 L. 
Ed. 51, it is said : 

"The rule is well settled that, to avold the statute, a party must show him- 
self to be withln its exception." 

Now, as to the second objection to the grants offered as évidence 
by the plaintiflf; the grounds being that said grants, with the papers 
attached thereto as part thereof, show that the land was entered 
by the grantee on the 26th day of July, 1852, in the book of the 
entry taker of Maçon county, as land lying and being in said county, 
whereas on said date of said entry said land did not lie in said 
county, but in the county of Jackson, which last-named county was 
created by an act of the General Assembly of North Carolina, rati- 
fied the 29th day of January, 1851, and it was not then lawful to 
enter said land in said county of Maçon. An entry taker is a créa- 
ture of the statute, and his duties and authority are prescribed and 
limited by the statute. At the date in question, July 26, 1852, the 
law was that "the justices of the peace of the county may, when they 
deem it necessary, elect one * * * person to receive entries of 
claims for lands within such county." 1 Rev. St. 1837, c. 42, § 4. 
By chapter 68, p. 119, Pub. Laws 1848-49, an entry taker was re- 
quired "to keep his office at the courthouse of his county, or within 
one mile thereof, under penalty of one hundred dollars and the for- 
feiture of his office." So it appears that it was only when the jus- 
tices deemed it necessary they were authorized to appoint an entry 
taker. Surely the Législature had the power to omit to provide 
for an entry taker's office and an entry taker for a new county as 
long as it deemed it unnecessary to make such provision. Now, as 
an entry taker possessed only such authority as the statute gave 
him, and as no such authority was given the entry taker of Maçon 
county to receive entries of land lying in Jackson county, it foUows 
that the plaintiff's entry, if it was of lands lying in Jackson county, 
was void. We hâve found no authority for the issuance of a war- 
rant of survey by the entry taker of Maçon county to the surveyor 
of Jackson county. The case of Harris v. Norman, 96 N. C. 59, 
2 S. E. 72, and the cases there cited, are ail that are necessary to 
cite upon this second objection to the grant. 

From the grant and the paper attached and made a part of it, we 
must conclude that the entry was received and entered upon the 
entry taker's book of Maçon county, by the entry taker of that 
county. As that officer had no authority to receive and record an 
entry or claim for lands not lying in his own county, it may well 
be presumed that the land mentioned in the entry was described 
as lying and being in Maçon county; but that such was the descrip- 
tion of the land is made clear by what is recited in the surveyor's 
certiiicate attached to the grant, viz. : 

"By vlrtue of a warrant from the entry taker's office of Maçon county to 
the surveyor of Jackson county, transmitted No. 6,757, entered the 26th day 
of July, 1852, I hâve surveyed six hundred and forty acres of land in the 
county of Jackson, in wMch said land now lies." 
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Why should the surveyor say "now lies," except to show that 
"then," when the entry was made, it was at least supposed to lie 
in Maçon county? This certificate of the surveyor is referred to 
in the body of the grant: 

"Entered the 26th day of July, 1832, as by the plat heretofore annesed doth 
appear." 

It is insisted by plaintiff's counsel that the act of 1851 (Pub. Laws 
1850-51, p. 99, c. 39) is broad enough to inckide the entry taker of 
Maçon county. The act is entitled "An act providing for the ad- 
ministration of public justice in the county of Jackson." The first 
section provides : 

"That the superlor courts of law and equity and courts of pleas and quarter 
sessions for the counties of Haywood and Maçon, respectlvely, shall hâve the 
same jurisdiction in ail matters pertainlng to the administration of public 
justice, within the county of Jaclîson, as said county heretofore had and exer- 
eised therein." 

Now, certainly, the entry taker was not any one of the courts 
mentioned, nor was he in any way connected with any of said 
courts, and he was not aiïected by the first section. The second 
section declared that: 

"The justices of the peace, coustables, and other public oiïicers, heretofore 
appointed and living within the tcrritory of Jackson, shall bave and exercise 
the same powers and privilèges and be subject to the same penalties and 
amenable to the same tribunals as heretofore." 

By the third section of this act the sheriiïs of Maçon and Hay- 
wood counties were empowered to act in their officiai capacities in 
the county of Jackson. From thèse several provisions the counsel 
for plaintifï argues that it was the purpose of the Législature to 
give the county officers of Maçon and Haywood complète authority 
in the new county of Jackson until such time as the government 
of the last-named county should be fully organized. This position 
is conceded to be true as to the Maçon and Haywood officers named 
in the act, for the Législature in express terms conferred upon them 
the authority. 

A strong argument against the plaintifï's contention is that when, 
by the second section of the act, the Législature conferred authority 
upon justices of the peace, constables, and other public officers to 
perform officiai functions in the new county, the power was con- 
fined to such of thèse officers as were living within the territory of 
Jackson. It has not been shown, nor even suggested, that the 
entry taker of Maçon county was living within the territory taken 
from that county in the formation of Jackson. The court is thus 
confronted by a statute empowering certain officers by name and 
others as a class to perform officiai duty in the county of Jackson. 
Neither those named nor those living in the territory of Jackson 
county include the entry taker. The court is powerless to supph- 
this omission, for its authority extends only to the construction of 
the act as written, and it cannot assume to add new features to the 
act or to enlarge the scope of its opération. It is true that the 
entries, Avarrants, surveys, and grants are officiai acts, and a pre- 
sumption arises, in favor of their due exécution, that everything 
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was rightly and duly performed. But this presumption îs fully 
rebutted by the face of the instruments themselves and the facts 
shown in connection therewith. 

The plaintiff having- admitted that his recovery depended wliolly 
upon the vahdity of the grants offered in évidence, the court, being 
of opinion that the entries on which the grants were issued, to- 
gether with the grants themselves, are void, so instructed the jury, 
and directed a verdict for défendants. 



BUNKER HILL & SULLIVAN MINING & CONCENTRATING UO. v. 

EMPIRE STATE-IDAHO MINING & DEVELOPING CO. 

(Circuit Court, D. Idaho. January 17, 1903.) 

1. MiKES AND Mining— Locations— Amendment. 

Locations may be amended, without the loss of original rights, except 
those inconsistent with the amendment; but new rights cannot be added 
which are inconsistent with the acquired rights of others. 

2. Same— Extension of Location. 

Held, in accordance with the rulings of the appellate courts, that a 
junior locator may, for the purpose of acquirlng extralateral rights, ex- 
tend his surface location over prior locations when their owners do not 
object. 

3. Same— Monuments— CoNCLUSivENESS, 

A monument established by the locators of two différent claims as the 
point through which the dividing line between them shall run is not 
binding upon subséquent purchasers, unless so made of record as to 
give notice to such purchasers. 

4. Same. 

The ledge may be followed between the perpendlcular planes of Its end 
lines, regardless of the fact that this may be more upon the course than 
upon the dip of the ledge. 

5. Same- Mineral-Beahinq Ledge. 

When the mineral-bearing ledge conslsts of a mlneralized zone or belt, 
without distinct walls, rather than a well-deflned ledge, the practical 
mode of determining its légal width is by the lines beyond which ore is 
not found, or beyond which such indications of it do not exist, which 
would encourage the miner to continue his explorations with the expecta- 
tion of compensation. 

6. Same— F01.T.0WING Ledge. 

The owner of a ledge may follow It continuously and Indeflnitely, ex- 
cept where interseeted or crossed by the ledge or underground rights of 
a prior locator, and beyond such intervening right the junior owner may 
résume and follow his ledge. 
(Syllabus by the Court.) 

See 106 Fed. 471 ; 108 Fed. 189 ; 109 Fed. 538, 48 C. C. A. 665 ; 121 
Fed. 973, 58 C. C. A. 525 ; (C. C. A.) 131 Fed. 591. 

Curtis H. Lindley and McBride & Folsom, for complainant. 
W. B. Heyburn, for défendant. 

BEAT T Y, District Judge. Complainant, as owner of the Stemwind- 
er Mining Claim, in bringing this action to quiet its title to an under- 
ground portion of the ledge thereof, admitting the priority of the Emma 
and Last Chance mining claims, makes no claim to any part of their 
surface area, nor to any portion of the ledge lying between the extend- 
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ed planes passing through their légal end lines ; but it claims that under- 
ground portion of the ledge lying between the prolongea planes of 
the Stemwinder end lines and westerly of the prolonged plane passing 
through the north end line of the Last Chance, being that space repre- 
sented upon the following plat (showing approximately the relation of 
the premises) by the lines X T, X Y, and Y R: 
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The saîd mining daims were located on September 17, 1885, but by 
judicial déterminations the Emma and Last Chance, owned by the 
Last Chance Mining Company, hâve priority of rights. The location of 
the Stemwinder was amended on May 23, 1887. The Viola, the Skoo- 
kum, and the San Carlos claims, owned by défendant, were located, 
respectively, on February 20, April 5, and April 23, 1886. Most of the 
questions now submitted are involved in an appeal pending in the Cir- 
cuit Court of Appeals from an order of this court in this case granting- 
a restraining order pendente lite. It is désirable to wait the con- 
clusion of that court; but, as it has been suggested by one of the 
counsel that action may be delayed until the case on its merits reaches 
there, it is concluded not to delay. 

It has long been held that a mining location may be amended without 
the forfeiture of any rights acquired by the orighial location, except 
such as are inconsistent with the amendment, but new rights cannot 
be added which are inconsistent with those acquired by other loca- 
tions made between the dates of the original and the amended location. 
The amended Stemwinder notice fully states the reasons therefor, and 
specifically reserves ail prior acquired rights. While the new lines 
are placed almost within the old, they are so laid that in their prolonga- 
tion westward they leave out on one side and take in on the other small 
portions of the ledge not included between the original lines. The 
amended location is valid against any of defendant's locations made after 
the date of the amended notice, May 23, 1887; but, as to those made 
between the dates of the original and the amended location, it is void 
as to any portion of the ledge claimed by the amended location which 
was not included in the original, in so far as it conflicts with any of de- 
fendant's locations involved in this action. 

The défendant contends that the south line of the Emma, prolonged 
westward, should bound the extralateral rights of the Stemwinder. 
It was so held by this court (108 Fed. 194), which was reversed by the 
appellate court (109 Fed. 538, 48 C. C. A. 665). I now think that this 
court should hâve held, as it then suggested, that the north boundary 
line of the Stemwinder should be one drawn parallel to its south line 
at the place where the ledge crosses the Emma line. This would hâve 
been consistent with the "overlap" doctrine and some other rulings, 
and would hâve given the Stemwinder the same length of ledge under- 
ground that it has of the apex, which in my opinion is the undoubted 
contemplation of the law. But the complainant is not content with this, 
and demands that its extralateral rights be limited only by its end lines 
as laid. If it is correct, then the locator of an unclaimed apex of even 
10 feet may overlap other valid locations for 1,490 feet, and thereby 
claim extralateral rights for the distance of 1,500 feet of ail the frac- 
tional imderground portions of the ledge not included in prior extra- 
lateral rights. If this is the law, it must lead to great confusion of 
rights. It is said that the Suprême Court has in effect so held. I am 
unable to so read its décisions. I think that the argument in the Del 
Monte Case, 171 U. S. 55, 18 Sup. Ct. 895, 43 L. Ed. 72, is to the con- 
trary, for on page 85, 171 U. S., page 907, 18 Sup. Ct., 43 h. Ed. 72, it 
says: 
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"Perhaps the rights of the junior locator below the surface are limlted to 
the length of the vein wlthin the surface of the territory patented to hlm, 
but It is unnecessary to now décide that matter." 

So far as my attention has been directed, that court has not decided 
this question, at least not as to the vein upon which the discovery and 
location is made. The question of doubt with me is concerning the dé- 
cision of the Court of Appeals in 109 Fed., 48 C. C. A., where on page 
542, 109 Fed., and page 670, 48 C. C. A., it is said that: 

"Across that ledge and on unappropriated public land the locator of the 
Stemwinder laid his southerly end line, and along the course of the ledge 
and on unappropriated public land he laid his westerly slde line. Across the 
ledge, partly on unappropriated public land and partly on the prier Emma 
location, he laid his northerly end line, parallel with his southerly end line, 
and along the course of the ledge, partly on the Emma and partly on un- 
appropriated public land, he laid his easterly slde line, almost, if not quite, 
parallel with his westerly slde Une. As, in the absence of any objection ou 
the part of the owner of the Emma, the locator of the Stemwinder had the 
légal right to cross the prior location, his Unes, as against the government and 
ail subséquent locators, would therefore seem to bave been perfectly laid. 
Under such circumstances, we are unable to see wby, as against the govern- 
ment and ail subséquent locators, the location should not carry precisely the 
same rights, surface and extralateral, that it would earry if none of the Unes 
had been laid upon or over a prier location, whlch, under the statute govern- 
ing extralateral rights, would give to the locator of the Stemwinder, as 
against the government and ail subséquent locators, the rlght to follow thi> 
dip of the velu in its departure from the westerly slde Une of the elaim In- 
deflnltely between vertical planes drawn through the parallel end Unes ex- 
tended indeflnitely in their own direction." 

The court describes the same end lines claimed by complainant in 
this action, and says that its extralateral rights extend indefinitely be- 
tween the planes of those lines. While that was in another case, with 
its diiïering facts, it yet seems to me that the doctrine announced sus- 
tains complainant's claim. If so, the plain duty of this court is to fol- 
low it. There is, however, one question of uncertainty involved in the 
suggestion of the appellate courts that a junior location cannot be laid 
over a senior, against the objection of the owner. What must be the 
nature of the objection or résistance seems nowhere to be clearly de- 
fined. In the Del Monte Case (page 83, 171 U. S., page 906, 18 Sup. 
Ct, 43 L. Ed. 73) it is said that : 

"A party who is in actual possession of a valld location may malntain that 
possession and exclude every one from trespasslng thereon, and no one is at 
llberty to forcibly dlsturb his possession or enter upon his premlses." 

It then refers to the fact that thèse lands are uninclosed, and the limits 
of possessory rights are vague and uncertain, and the validity of ap- 
parent locations is unsettled and doubtful, and seems to point to the con^ 
clusion that if a junior locator overlaps another claim in the absence 
of its owner, or from uncertainty of boundaries, or without the exer- 
cise of force, or without distinct objections from such owner, he will be 
protected in his extralateral rights based upon such a location. The 
évidence is that the owner of the Last Chance and Emma claims has 
in the past few years so vigorously objected to the overlapping of those 
claims by the Stemwinder as to remove any stakes or markings of such 
claims found within their limits; but complainant's rights are not 
controlled by récent objections. Only the acts of the parties at the time 
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the Stemwinder location was made are to be considered. The évidence 
fails to show that, when the Stemwinder was located, objections were 
made to marking its boundaries across the other daims. On the con- 
trary, the objections made seem to hâve been those of the locators of 
the Stemwinder to the placing of the stakes of the other claims upon 
their ground. 

The placing of a monument upon the south line of the Emma 
by the locators of the claims as the line of séparation between 
them is also urged as an additional reason why that line should 
lirait complaihant's rights. There is no doubt that those locators 
did agrée upon this monument and erected it, and, if this were 
an action between thera, it would be an important factor in de- 
terraining their rights ; but the question is whether their acts bind 
subséquent purchasers. They only fixed the monument. They 
did not establish a line. They did not re-mark their boundaries. 
They did not make of record the évidence of what they did, which 
seems to hâve been only an oral contract and the building of the 
monument. It may be suggested that, if such a contract can be 
enforced now, it must be between the owners of thèse several 
claims. The défendant has no interest in either. It is therefore 
now held that complainant is not bound by such monument, that 
it may base its rights upon the original marking of the Stemwinder 
and such of those rights as are reserved by the amended location, 
and that its extralateral rights in this case are, as I understand, 
defined by the Circuit Court of Appeals in the case above referred 
to. 

Whether the évidence sustains defendant's contention that com- 
plainant, in foUowing the ledge between the planes of its end 
lines, does so raore upon its strike than upon its dip, I hâve not 
determined. There is nothing in the mining act that can pos- 
sibly justify the conclusion that this extralateral right must be 
limited to 45 degrees, or to any other particular variation, from the 
true dip. AU that this court can do is to follow the rule, as it un- 
derstands it, adopted by the Suprême Court. That court holds 
without any qualification that the extralateral right is bounded 
by the prolonged planes of the légal end lines. I do not désire to 
add to what I hâve said in other cases in justification of my adop- 
tion of this rule. 

The défendant also maintains that the apex of this ledge is so 
wide that it extends far to the westward of the west line of the 
Stemwinder. Upon this sub-ject there is much, and some very in- 
teresting, testimony by experienced and scientific mining men ; but 
no one has been able to set definite limits to the ledge, and that it has 
no distinct hanging walI cannot be doubted. Its one distinct and per- 
sistent feature is its foot wall. It was the axis of action. Upon it the 
superincumbent mass of hanging country had its oscillating and grind- 
ing motion, resulting in the création of that heavy selvage or gouge now 
found upon it, and in so shaking and breaking up that hanging country 
as to change the relation of its component parts, thus creating large 
masses of brecciated rock, fissures, and cavities, through which the cir- 
culating minerai éléments deposited their ores. It would be expected 
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that those conditions would decrease as we advance frora the line of 
tissure and action, until reaching a point where there had becn no 
disturbance of the rocks. We would expect the évidence of min- 
eralization to extend far beyond the ore deposits, and as far as the 
country had been disturbed, displaced, or brecciated; but we cannot 
conclude that the légal hanging wall extends to the limits of thèse 
influences. It is a fact that, in many ledges having a distinct 
hanging and foot wall, the country beyond either is more or less 
mineralized, and at times even small deposits of ore are found 
beyond the lines of the walls. Yet no miner would say that such 
mineralized country rock constitutes a part of the ledge. It ap- 
pears that in this ledge the foot-wall country has very little min- 
eralization, or even minerai stains. The reason is évident. The 
heavy gouge prevented the escape in that direction of the min- 
erai éléments, and, the rocks having preserved their original com- 
pact formation, there were no cavities through which the minerai 
cléments could circulate. To hold that the ledge extends to the 
extrême limits of ail évidence of mineralization is not a reasonable 
or practical proposition in such a formation as this. If not there, 
where, then? Not beyond the ore deposit line, or where such 
strong indications of it are found that the miner would work or 
explore with the expectation of compensation. It cannot be doubt- 
ed from the évidence that far beyond the line where any miner, 
acquainted with this formation, would work for ore, there is much 
évidence of mineralized rock, quite similar to the material rec- 
ognized as clearly within the ledge. So far as can thus be con- 
cluded from ail the évidence of ore developments at and within a 
reasonable distance below the surface in the Stemwinder, I doubt 
that the apex proper in that claim exceeds 250 to 300 feet in width. 
Suppose, however, that it does extend beyond the west line of the 
claim, the only efifect would be, under the holding of the Court of 
Appeals in the King Case, 114 Fed. 417, 52 C. C. A. 219, that, if 
défendant owns that surface, it would own so much of the apex as 
lies within it. What its underground rights would be is a problem 
1 am not called upon to now solve. 

The position by défendant that the extralateral rights of the 
Stemwinder cannot be resumed beyond that of the Last Chance 
cannot be conceded. The law now works a great hardship upon 
the junior locator in permitting a senior to hold ail the under- 
ground conflict between their extralateral rights, even when the 
older claims may be so irregularly located as to follow the ledge 
downward upon an oblique angle to its dip, and the junior so reg- 
ularly located as to go down upon the true dip. Certainly this 
additional burden will not be added to a junior title without some 
explicit warrant in the law for it. I know of none. If we must 
hâve thèse interlacing extralateral rights, I know of no better or 
more équitable rule than that each owner of a ledge shall pursue 
it underground indefinitely and continuously, except such portion 
thereof as shall be crossed by the ledge of a prior claimant. 

My conclusions upon most ail of the vital questions in this case 
are reached by intending to follow the adjudications of the ap- 
134 F.— 18 
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pellate courts, and while they are sufficiently évident from the 
foregoing, yet, to the élimination of doubt, it is now repeated that 
complainant is entitled to a decree quieting its claim and title to 
so much of the apex of the ledge as lies within the surface of its 
Stemwinder daim, not in conflict with the Emma and Last Chance 
claims, and to its underground and extralateral rights of that por- 
tion of the ledge lying between the perpendicular planes, pro- 
longed westerly, passing through its end lines as now claimed by 
it, and westerly of the perpendicular plane, prolonged westerly, 
passing through the north line of the Last Chance mining claim ; 
but there is excepted therefrom such portion of the extralateral 
right of any claim owned by défendant and involved in this litiga- 
tion, located prior to May 23, 1887, as lies between the extended 
planes of the original and relocated Stemwinder lines, and that the 
restraining order be made permanent. 

A decree in pursuance of the foregoing may embrace, not only 
the above spécifie order, but ail issues involved which come with- 
in the views above expressed. Either party has 30 days from no- 
tice hereof to take such further proceedings as may be desired. 



Davis et ai. V. ALPHA PORTLAND CEMENT CO. 

(Circuit Court, E. D. Pennsylvania. January 23, 1905.\ 

No, 46. 

1. Sales— Deliveby to Vendée— Rkquisites. 

In the absence of a contrary agreement, the vendor Is not bound to send 
or carry the goods to the vendee, but fulfills his obligations by leaving 
or placing them at the latter's disposai, so that he may remove them 
wlthout lawful obstruction. 

2. SAME— CONSTBUCTION OF COKTEACT — "F. O. B." 

While the use o( the phrase "f. o. b.," or an équivalent expression, In 
a contract of sale, prima faeie imposes on the purchaser the duty of 
furnishing the cars or vessel upon which the goods are to be transported 
from the place of delivery, yet the whole agreement, when taken wlth 
its attending circumstances, or the construction of the contract by the 
parties, may shift the obligation of furnishing the cars or vessel upon the 
seller. 

3. SAME— CONSXBUCTION BY PAKTIES. 

A contract of sale, providing for a number of successive dellveries, 
called for cément f. o. b. at a certain point. The sentence in which this 
provision appeared related to the price of the cernent. The seller, In act- 
ing under this contract, always obtained the cars itself, and, in corre- 
spondence with the buyers concernlng its failure to ship promptly, never 
alluded to the duty of furnishing the cars as resting upon the buyers. 
The buyers never obtained the cars, and both parties evidently regarded 
the duty of obtainlng them as resting on the seller. Held that, in view 
of the construction placed upon the contract by the parties, it was the 
seller's duty to furnish cars for the shipment of the cernent. 

4. Damages— LiQXJiDATED Damages— CoNSTBtrcTiON of Contbact. 

A contract for the sale of cernent provided that, if the seller falled to 
deliver a specified number of barrels, It should pay the buyers 15 cents 
per barrel as liquldated damages for each and every barrel short of the 
required number, and further provided that the seller would make ail 
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snipments withîn 10 days after the receipt of orders. Beld that, al- 
though the latter provision followed the stipulation for llquidated dam- 
ages, that stipulation eovered both the fallure to deliver within 10 days 
(rom order, and the total failure to deliver. 

5. Same— Liquidation op Uncertain Damages. 

It was compétent for parties making a contract for a large quantity of 
cernent, to be delivered at différent times during an entire year, to stipn- 
late for the payment of liquidated damages in case of the failure of the 
seller to ship tlie required amount of cernent, where the expérience of 
past years had shown that the priée of cément fluctuated greatly, so that 
the damages which would actually resuit from a failure to deliver the 
cernent at any time were uncertain. 

J. Warren Coulston and John G. Johnson, for plaintiiïs. 
H. Gordon McCouch, Wm. A. Glasgow, Jr., and Alex. Simpson, 
Jr., for défendant. 

J. B. McPHERSON, District Judge. This suit is brought to 
rëcover damages for the defendant's admitted failure to deliver 
cément in accordance with the contract contained in the following 
letters: 

"December 21, 1901. 

"Messrs. James A. Davis & Co., Boston, Mass. — Dear Sirs : Below we beg 
to confirm our verbal understandlng had with your Mr. James A. Davis and 
Mr. Henry N. Fisher and our Mr. Gerstell in New York city on the Oth and 
lOth insts. viz. : 

"In considération of our agreeing to give you the exclusive sale of our 
Alpha Portland Cernent in the New England States during the yenr 1902, 
you agrée to purchase from us, 200,000 barrels of such cernent at the fol- 
lowing spécial priées, viz. : 

"Alpha Portland Cernent, Bl\ifi. per bbl. in cotton; 

"Alpha Portland Cernent, $1.10 per bbl. in wood ; 

"Ail In car load lots f. o. b. Alpha, N. J. Terms 2% off cash in ten (10) days, 

"We agrée to deliver to you the above mentioned quantity of cernent at the 
priées named, same to be ordered out monthly about as follows : 

January, 8,000 bbis. July, 20,000 bbls. 

Febniary, 10,000 bbls. August, 20,000 bbls. 

March, 10,000 bbls. September, 25,000 bbls. 

April, 15,000 bbls. October, 25,000 bbls. 

May, 15,000 bbls. November, 20,000 bbls. 

June, 15,000 bbls. December, 15,000 bbls. 

"It is further understood and agreed that In the event we should fail to 
deliver the 200,000 barrels of cément during the year 1902, barring strikes, 
fires and accidents or causes beyond our coutrol, we wlll pay you 15c. per 
barrel as liquidated damages for each and every barrel short of the 200,000 
barrels : and we agrée to make ail shipments to you within ten (10) days 
after receipt of orders, providing you do not call for shipment of more 
flian 1000 barrels in wood and 3000 barrels in cotton per day. 

"In the event you do not order from us the 200,000 barrels during the 
year 1902, it is understood and agreed that you will pay us 15c. per barrel as 
liquidated damages for each and every barrel short of the 200,000 barrels. 

"It is further understood that in the event you do not order from us this 
year (1901) the quautity of cément mentioned in our agroement with you 
under date of December 31st, 1900, the différence between what you order 
and the quantity agreed upon to be taken out, viz. ; 200,000 barrels, Is to be 
taken out in addition to the 200,000 barrels mentioned above, which quantity 
is to be ordered out prior to the 200,000 barrels, and is to be billed to you at 
the following priées, viz. : 

"Alpha Portland Cément 90c. per bbl. in cotton f. o. b. Alpha N. J. 

"Alpha Portland Cément, $1.15 per bbl. in wood f. o. b. Alpha N. J. 

"Terms 2% ofC for cash in ten (10) days. 
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"If the above Is In accordance with our verbal understandlng your signa- 
ture under 'Acceptance' wlll constitute a contract between us, and on the 
return of thla letter with your signature we will forward you your bond for 
$10,000 which was placed with us for the fuiflllment of the agreement entered 
into, December Slst, 1900. 

"Yours truly. Alpha Portland Cernent Co. 

"By A. F. Gerstell, V. P. 
"Acceptance. 

"James A. Davis & Co." 

"December 23, 1901. 
"Alpha Portland Cément Co., Alpha N. J. — Gentlemen: Please flnd en- 
closed contract for 1902 duly executed as requested by you. The only stipula- 
tion is regarding the monthly quantltles as mentioned by you in the contract, 
which is of course elastic or In accordance with the demands of our custom- 
ers. We will try to the best of our ability to be reasonable in this respect, 
and will you kindly pin this letter to the contract in order that there may 
be no misunderstanding in the future regarding this part of the contract. 

"Kindly return to us at once our bond which was placed with you for the 
fuiflllment of agreement for 1901 and oblige, 

"Yours very truly, James A. Davis & Co." 

"December 28, 1901. 
"Mess. James A. Davis & Co., Boston, Mass. — Dear Sirs : Your favor of the 
23rd inst. returning contract for 1902 duly executed is received, and we thank 
you for the same. I hâve instructed Mr. Brown to return you your bond. 
"Yours truly, A. F. Gerstell, V. P." 

At the trial the court reserved the question whether there was 
any évidence to go to the jury in support of the plaintiffs' claitn, 
and the parties agreed upon the foUowing spécial verdict : 

"The .iury finds a verdict for the plaintiflCs for the sum of $88,150.14, with 
leave to the court to reduce the verdict to $19,243.52, if the court shall bc of 
the opinion tUat, under the contract, plaintiffs should only be allowed to re- 
eover 15 cents per barrel as liquidated damages." 

The questions for décision under the pending motions are, first, 
whether the plaintifïs are entitled to recover at ail; and, second, 
if they are so entitled, for how much should the judgment be en- 
tered? 

Upon the first question, the defendant's position is that, as the 
contract calls for cernent "f. o. b. Alpha, N. J.," this provision re- 
quired the plaintiffs to furnish the cars at that point, and their con- 
ceded failure so to do is fatal to the claim. Upon the undisputed 
évidence in the case, I am unable to agrée with this conclusion. 
It is, no doubt, true, as a gênerai proposition, that, to use the lan- 
guage of Benjamin on Sales (7th Am. Ed.) § 679 : 

"In the absence of a eontrary agreement, the vendor is not bound to send 
or earry the goods to the vendee. He does ail that he is bound to do by 
leaving or placing the goods at the buyer's disposai, so that the latter may re- 
move them without lawful obstruction. And if the delivery by the vendor 
is to talie place upon the doing of certain acts by the purchaser, the vendor 
is not In default for nondellvery, until notice from the purchaser of the per- 
formance of the acts on which the delivery is to take place. Thus, if the 
vendor agrées to deliver on board of the purchaser's ship as soon as the lat- 
ter is ready to receive the goods, the purchaser must nanie the ship, and give 
notice of his readiness to receive the goods on board, before he can com- 
plain of nondelivery." 

It is also true that in a number of cases— some of them will be 
referred to in a moment — the courts hâve decided that the phrase 
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"f. o. b.," or an équivalent expression, imposes upon the purchaser 
the duty of furnishing the cars or the vessel upon which the goods 
are to be transported from the place of delivery. In Kunkle v. 
Mitchell, 56 Pa. 100, the seller agrced to "deliver on the cars at 
Indiana, 75,000 feet of lumber at 85 cents per hundred feet," anc! 
concerning this clause the court say : 

"This is the controlling clause as to the place of delivery. The cars would 
be either the cars of the-plaintifC [purchaser], or those of the railroad Com- 
pany, and in either case they were to be provided by the plaintifC, and not 
by the défendant. The cars, therefore, being to be provided by the plaintiff, 
the duty was imposed upon him to show he was at least ready with the cars, 
or willing to provide them, and to hâve notifled the défendant of such readi- 
ness and willingness." 

In Dwight V. Eckert, 117 Pa. 490, 12 Atl. 32, the respective con- 
tracts contained the words "place of delivery, free on board, conti- 
nental ports," "place of delivery f. o. b. Rotterdam," and "f. o. b. 
continental ports" ; and the court, approving Kunkle v. Mitchell, 
declared it to be "a well-established principle of the law that, in 
a contract for sale and delivery of goods 'free on board' vessel, the 
seller is under no obligation to act until the buyer names the ship 
to which the delivery is to be made, for, until he knows that, the 
seller could not put the goods on board." 

Thèse two cases were followed by Hocking v. Hamilton, 158 Pa. 
107, 27 Atl. 836, where the contract provided that "the price to be 
paid to party of the second part by party of the fiirst part [pur- 
chaser] shall be for ail good, clean, marketable coal, free on board 
railroad cars at tipple, as follows, that is to say, in hoppers and 
gondolas for run of mine coal 68 cents per ton of 2,340 Ibs." This 
was construed to mean that the tipple was the place of delivery at 
which the purchasers agreed to receive and pay for the coal, and 
that "they were bound to furnish the cars for it, and the appellee 
was required to be ready and willing to deliver it there. As he was 
so prepared, and the latter neglected and refused to receive it, they 
became liable in damages for the nonperformance of tlieir contract." 

In Sheffield Furnace Co. v. Hull Coal & Coke Co., 101 Ala. 446, 
14 South. 673, followed by Capehart v. Furman Co., 103 Ala. 671, 
16 South. 627, 49 Am. St. Rep. 60, the meaning of "f. o. b." was said 
to be "a matter of common knowledge, and hence of judicial cog- 
nizance. * * * They import that the purchaser shall be freo 
from ail expense which may hâve attended the shipment and trans- 
portation to the point named. Had the provision related to the 
initial point of the transportation, the buyer would hâve been enti- 
tled to the shipment at that place free from ail expense incident to 
loading the cars — ail expense, indeed, incurred in the premises v.p 
to and including the loading of the cars. Then it would hâve beci; 
upon the buyer to pay the freight — the cost of transportation — te, 
the final destination of the consignment. The provision hère hav- 
ing relation to the point of final delivery, it can mean nothing else 
than that the seller is to pay ail costs and charges up to that point, 
and that the buyer is entitled to receive the consignment free of 
ail such costs and expenses." 
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In Chicago Lumber Co. v. Comstock, 71 Fed. 477, 18 C. C. A. 207, 
the language was, "Price for the above is $10.75 per thousand feet 
loaded on the cars;" and the court declared that the seller's duty 
was fulfiUed when he had dressed the lumber which was the sub- 
ject of the contract, and had loaded it upon cars furnished to him 
for that purpose. "It was the duty of the lumber company, under 
the contract, to see that cars were furnished." 

But while this is the prima facie eflfect oî the phrase, standing 
alone, the whole agreement, with its attendant circumstances, may 
disclose that a différent meaning should be given, or the parties 
may give to the words whatever other effect they please. They 
may expressly provide that "f. o. b.," instead of meaning that the 
purchaser should furnish the cars or the vessel, should shift this 
obligation upon the seller, and they may substitute the one mean- 
ing for the other quite as effectively by their conduct as by their 
written or spoken words. In Coal Co. v. Schneider, 163 111. 393, 
45 N. E. 126, a contract to mine and sell coal was declared by the 
Suprême Court of Illinois to be "silent in regard to the party who 
shall furnish the cars," although it contained the words "f. o. b. at 
said mine." But as the évidence at the trial showed that the pur- 
chaser had agreed to furnish them, and had actually carried eut 
the agreement, this was declared to be a definite construction of tlie 
contract by the parties, that determined its meaning. The court 
said: 

"From thèse facts It Is apparent that the construction placed on the con- 
tract both by appellees and appellant was that appellant was required by 
the contract to furnish the cars. In the construction of a contract, it is al- 
ways allowable to loolî to the interprétation the contracting parties place 
upon It, either contemporaneously or in Its performance, for ald in ascer- 
talning its meaning." 

It was because of this construction of the contract by the parties 
themselves that the court afterwards declared it to be the duty of 
the purchaser to furnish the cars. In Neimeyer Lumber Co. v. 
Burlington Railroad Co., 54 Neb. 326, 74 N. W. 671, 40 L. R. A. 534, 
the words "Priées f. o. b. Omaha, Nebraska," were construed, in 
the light of ail the évidence, to mean, not that the goods sold were 
to be delivered at Omaha, but that they would cost the purchaser 
the sum named when they reached Omaha, and the place of deliv- 
ery was decided to be the point of shipment in the state of Arkansas. 
In Baltimore & Lehigh Railway Co. v. Steel Rail Supply Co., 123 
Fed. 655, 59 C. C. A. 419, the contract called for delivery "f. o. b 
Pennsylvania Railroad cars, Baltimore & Lehigh Junction." But 
as the évidence showed that the seller had undertaken to obtain the 
cars, this was held by the court below to be a practical interpréta- 
tion of the contract by the parties themselves, and this ruling was 
not disapproved by the Circuit Court of Appeals. 

In the présent case a similar interprétation seems to me to hâve 
been put upon the agreement under considération. The défendant 
was making fréquent shipments in fulfillment of the plaintifïs' or- 
ders, but always obtained the cars itself, never asking the plaintiffs 
to furnish them, and, although in fréquent correspondence concern- 
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ing its failure to ship proinptly, never alluding to any such duty 
as if it rested upon the plaintiffs. No attempt was ever made by 
the plaintiffs to obtain cars, and it was testified at the trial that 
they did not regard it as any part of their business. The following 
extract from the testimony of James A. Davis, one of the plaintiffs, 
shows clearly that both parties regarded it as the defendant's duty 
to furnish the cars : 

"Q. The next difflculty or question which arose related to the car supply, 
did it not? 

"A. I think it did ; yes, sir. 

"Q. And so far as that matter was concerned, you flrst wrote to the de- 
fendant that you kuew that there was difBculty in that regard, did j-ou not? 

"A. I heard that there was. I did not know it. 

"Q. Did you not say you knew it? 

"A. Maybe I said so in my letter. Possibly I did. 

"Q. We do not want any doubt about that. Thls is a letter written by you, 
is it not? (I./etter shown witness.) 

"A. Yes, sir. 

"Q. I read you the language embodied In ît : 'We know perfectly we!I what 
a lot of trouble you hâve been having with the railroad company.' That is 
in there, is it not? 

"A. Yes, sir. 

"Q. Later on, however, in certain letters, you seem to question the fact of 
the difficulty in that regard, did you not? 

"A. Yes, sir. 

"Q. And you said in some of the letters later on that you knew that was 
not true, did you not? 

"A. I think I did ; yes, sir. 

"Q. Did you know of your own personal knowledge, or from what some- 
body else told you? 

"A. I guess, from what somebody else told me. 

"Q. Then you did not make any attempt yourself, by Inquiry of the rail- 
road people, to get cars and send them to Alpha for the shipping of that 
cément, did you? 

"A. To send them to Alpha? 

"Q. Yes." 

"A. No, sir. 

"Q. And though other people had said to you, as you say, that cars could 
be had, and though you were complaining because cernent had not been sent 
to you on the ground that cars could not be had, you made no attempt per- 
sonally, nor, so far as you know, did your partner make any attempt, to get 
cars sent to Alpha to load with cernent to bring to you or send to your orders? 

"A. That was no part of our business. 

"Q. I do not want your reason. I want the fact. 

"A. We did not. 

"Q. You did not do anything of that klnd, did youî 

"A. We never did." 

It is impossible to read the testimony — especially the letters that 
were offered in évidence — without being convinced that the défend- 
ant never entertained anv idea that the plaintiffs were under the 
slightest obligation to furnish cars. And this reading of the agree- 
ment is in harmony with its natural construction. The sentence 
in which the words "f. o. b. Alpha, N. J.," appear, was concerned 
with the priées of the cernent, and was intended to inform the plain- 
tiffs that for the specified sums the défendant would load the ce- 
rnent on cars at Alpha without charge for the work of loading, so 
that the plaintiffs might know precisely for how much they must 
selJ in order to make a profit. If it had been supposed that any 
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obligation to furnish cars rested upon the plaintiffs, ît is most re- 
markable that such obligation is never once referred to during the 
cçnstant correspondence and dispute concerning the défendant' s 
fàilure to fill the plaintiffs' orders promptly, and that, while the 
plaintiffs never made any effort to obtain cars, the défendant as- 
sumed and discharged this somewhat difficult duty from the very 
first. 

In my opinion, therefore, the verdict should be for the plaintiffs, 
and the remaining question is, in what amount? The relevant par- 
agraphs of the contract are as foUows : 

"It Is further understood and agreed that In the event we shouîd fail to 
deliver the 200,000 barrais of cernent during the year 3902, barring strikes. 
Ares, and accidents or causes beyond our control, we will pay you 15c. per 
oarrel as liquldated damages for each and every barre! sliort of the 200,000 
barrels ; and we agrée to make ail shipments to you within ten (10) days 
after receipt of orders, provlding you do not call for shipment of more thau 
1000 barrels in wood and 3000 barrels In cotton per day. 

"In the event you do not order from us the 200,000 barrels during the year 
1902, it is understood and agreed that you will pay us 150. per barrel as 
liquidated damages for each and every barrel short of the 200,000 barrels." 

As it secms to me, this language is clear and unambiguous, and 
fixes the defendant's liability for failure to deliver at 15 cents per 
barrel. The plaintiffs argue that there are tvî'o distinct agreements 
in the first of thèse paragraphs — one, an agreement to pay 15 cents 
per barrel for failure to deliver; and the other, an agreement to 
make shipments within 10 days, which says nothing about damages 
for failure to fulfîll this particular undertaking, and leaves them to 
be measured by some other standard. I cannot assent to this prop- 
osition. The whole sentence is to be read together, and, thus read, 
I think it provides for liquidated damages whether the defendant's 
failure to deliver was within 10 days or afterwards. The fact that 
the provision concerning prompt delivery cornes later in the sen- 
tence than the provision for liquidated damages does not seem to 
me to be important. The parties were dealing with the subject of 
an ultimate failure to deliver, and it is évident that ultimate failure 
to deliver must include ail preceding failures to deliver promptly. 
There is no daim to recover any spécial damage caused by the de- 
fendant's failure to deliver within 10 days. The claim is for the 
différence between the contract price and the market price at the 
time of such failure, and this would lead to the somewhat remark- 
able resuit that if the défendant actually delivered, but was a day 
or two behind the time, it would often hâve to pay more than if 
it refused to deliver at ail. Of course, if the market declined below 
the contract price, the plaintiffs would not be complaining of fail- 
ure to deliver; and it is clear, therefore, that the provision was 
mainly put in to meet the contingency of a rising market, when the 
défendant might be tempted to sell to others at the higher price. 
The second paragraph provides for the contingency of a falling mar- 
ket, when the plaintiffs might be reluctant to order with certain 
loss before them. I do not understand that the validity of thèse 
provisions is disputed. It is their scope about which the parties 
differ. If they are supposed to be invalid, I shall content myself 
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with adding that the contract on this point seems to find abundant 
support in Sun Printing Co. v. Moore, 183 U. S. 642, 22 Sup. Ct. 240, 
46 L,. Ed. 366, in which the Suprême Court has distinctly declared 
that it is the duty of the court always to enforce the contract when 
the damages are uncertain, and hâve been Hquidated by an agree- 
ment. That they were uncertain is made clear, I think, by the fol- 
lowing extract from the brief of plaintiffs' counsel : 

"Plaintiff Davis testifled (pages 20-2) : 

" 'Q. You said yesterday you had been engagea In handling Portland cernent 
about twelve years, I think, was it not? 
" 'A. Yes, sir. 

" 'Q. Were you during those years engagea in handling it upon contracta 
which ran through a year or thereabouts? 
" 'A. Yes, sir. 

"'Q. Was there much variance in the priée of cernent during those years? 
"'A. Yes, sir; qulte considérable. 

" 'Q. Somctimes the price would be above, and sometimes below, the contract 
price? 

" 'A. Yes, sir. 

" 'Q. Notwithstanding the fact that there was an annual contract at a flxed 
price, the défendant in this case reduced the price to you during that year, 
did they? 

'"A. Of 1901? 

'"Q. Yes. 

" 'A. I think they did; yes, sir. 

" 'Q. And allowed you to hâve the cernent at a price less than that for 
which you had contraeted? That is right, is it not? 

" 'A. Yes, sir.' 

"Page 31 : 

" 'Q. Who did lose the money? Mr. Simpson says you know that the Alpha 
Company lost the money. 

"'A. What money? 

" 'Q. The money on that réduction. 

" 'A. The Alpha Cément Company ; yes, sir. That is right' 

"The situation at the time of making the contract, then, was this: The 
parties were deallng In a commodity which fluctuated considerably in price ; 
they were making a contract for a very large quantity of cernent to be dè- 
llvered through an entlre year, when the variance might be, and in previous 
years had been, very great ; and they were making it In the light of the fact 
that an allowance had to be made to plalntifCs if the price fell considerably 
below the contract price. The évidence fails to disclose any other faets af- 
fecting the situation. What, then, more natural than that the parties would 
désire to be saved from very serions loss in case history repeated itself, and 
the price rose or fell considerably î" 

But it was argued further that, whatever the original contract 
may hâve been, it was modified by certain letters in September and 
October, and that this new contract contained no provision for 
Hquidated damages upon failure to deliver. I shall not extend this 
opinion by quoting the letters written at that time. I hâve read 
them ail with care, and, to my mind, they did not modify the con- 
tract in any respect. À good deal of confusion about orders and 
shipments had arisen, as was perhaps unavoidable in the fulfill- 
ment of such a contract; and it was finally agreed, as the shortest 
way out of the difficulty, to cancel ail existing orders and take a 
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fresh start. Nothing else happened, so far as I can see, and there 
was no thought on either side that this resulted in making a new 
contract. The case of Grand Tower Mining Co. v. Phillips, 90 U. 
S. 471, 23 L. Ed. 71, is not in point. A contract to furnish 15,000 
tons of coal each month, which gave the buyer the option to punish 
a failure to deliver by exacting as liquidated damages 25 cents for 
each ton not delivered, or to carry the deficiency over to the suc- 
ceeding month, and require its delivery then, in addition to the 
proper quota of the second month, was there construed; and it was 
held that, when the deficiency was carried over, the clause for liq- 
uidated damages ceased to apply, and, on a second failure to deliver, 
the seller should be punished by the infîiction of the usual damages. 
As Mr. Justice Bradley said, the élection to carry the deficiency 
over "was a substitute for the liquidated damages of 25 cents per 
ton. With regard to that particular amount of coal, the rule for 
liquidated damages was at an end. The agreement did not carry 
it forward to the following month. It imposed upon the défendant 
the obligation, if the plaintifï so elected, to furnish the coal itself, 
instead of paying the liquidated sum. If not so, what was the 
option worth? It amounted to nothing more than the right of 
giving to the défendant another month to furnish the coal. Surely 
they would hâve had that right without stipulating for it in this 
solemn way." The présent contract contains no such option, and 
I am unable, therefore, to see the relevancy of the décision. 

The defendant's motion for judgment in its favor notwithstand- 
ing the verdict is refused, and it is now ordered that the clerk enter 
judgment upon the verdict for the sum of $19,2-13.52. To this order 
an exception is sealed to the plaintifïs, and also to the défendants. 



McDONALD & JOHNSON et al. v. SOUTHERN EXPRESS 00. 
(Circuit Court, D. South CaroUna. December 30, 1904.) 

1. FisH — State Régulations— Statutes — Constitutionalitt. 

Act S. C. Feb. 16, 1904 (24 St. at Large, p. 385), prohibiting the shipment 
or transportatlon of "any shad flsh beyond the limlts of" the state, and 
declaring that any conimon carrier shlpping or receivlng for transporta- 
tion any shad flsh to points beyond the state shall be guilty of a misde- 
meanor and fined, is unconstitutional and void, as prohibiting the trans- 
portatlon of shad fish caught beyond the limits of the state, which the 
state has no power to regulate. 

2. Same— Construction— Partial CoNSTiTUTioNALiry. 

Since the Législature, in passing Act S. C. Feb. 16, 1904 (24 St. at Large, 
p. 385), prohibiting the transportatlon of "any shad fish" beyond the 
limits of the state, distinctly refused to limit the act to shad flsh caught 
vvithin the limits of the state, it eould not be construed by the courts to be 
so limited, and, as limited, held constitutional. 

J. P. K. Bryan, for complainants. 

Mordecai & Gadsden and U. X. Gunter, Jr., Atty. Gen. S. C., for 
défendant. 

BRAWLEY, District Judge. An act of the General Assembly of 
South Carolina approved February 16, 1904 (34 St. at Large, p. 385), 
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déclares, in section 1, "that on and after the 20th day of February, 1904, 
it shall be unlawful to ship or transport any shad fish beyond the lim- 
its of this State" ; and in section 2, that "any person * * * who 
violâtes the provisions of section 1 of this act shall upon conviction be 
d;emed guilty of a misdemeanor and subject to a fine not exceeding 
$100.00 or to imprisonment not exceeding 30 days" ; and in section 3, 
that "any common carrier receiving any shad fish for transportation or 
shipment to any points beyond the limits of this state, shall, upon con- 
viction be deemed guilty of a misdemeanor, and shall for each ofïence 
be fined not exceeding $100.00." Immediately after the passage of this 
act the défendant company, a corporation engaged in the business of 
transportation as an interstate common carrier, and theretofore carry- 
ing shad fish to places outside the limits of the state, gave notice that it 
would not, after February 20, 1904, receive for shipment or transport 
to points beyond the limits of the state any shad fish, whereupon com- 
plainants, six or seven in number, filed their bill of complaint, alleging, 
among other things, that they were dealers and shippers of shad fish 
caught within and without the limits of the state of South Carolina to 
places situated outside the limits of said state ; that said shad fish was 
a recognized article of interstate commerce ; that they had expended 
large sums of money in the equipment of their business, and had en- 
tered into contracts for daily shipments during the shad season; that 
the Congress of the United States had, by several statutes, provided for 
the propagation of shad fishes, and had expended large sums of money, 
and deposited many millions of shad fishes or shad fry in the coast 
waters of the United States for the benefit of the citizens of the United 
States, and that the àct above mentioned was in contravention of article 
1, § 8, of the Constitution of the United States. An interlocutory in- 
jonction was granted, and it was referred to the master to take testi- 
mony, and the case is now before me upon his report, and upon a 
motion for a permanent injunction ; counsel for complainants appear- 
ing in behalf of said motion, and the Attorney General of the state in 
opposition. 

The master reports that he held a référence October 7, 1904, at which 
were présent the solicitor for the complainants, the soliciter for the de- 
fendant, Southern Express Company, associated with whom as counsel 
was the Attorney General of the state of South Carolina, and that the 
complainants and their witnesses being présent and ready to give their 
testimony in the cause, it was agreed by the counsel for the complain- 
ants and the counsel for the défendant that the facts as alleged in the 
bill of complaint were admitted as true; counsel for the défendant 
stating that the issue was one of law, arising upon the face of the 
pleading. The facts as alleged being admitted, it was further agreed 
that during the pendency of the act set forth in the bill of complaint in 
the Législature of the state of South Carolina an amendment was 
oflfered striking out the words "any shad fish," in section 1 of the act. 
and inserting in lieu thereof the words "any shad fish caught in the 
waters of the state of South Carolina," but the said amendment was 
rejected. It was stated by the counsel for the complainants in the 
argument before me, and not controverted, that he was prepared to 
pro^'e bj his witnesses that the greater part of the shad fish shipped 
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by complainants was caught beyond the limits of the state of South 
Carolina. 

In Geer v. Connecticut, 161 U. S. 519, 16 Sup. Ct. 600, 40 L. Ed. 793, 
the Suprême Court of the United States considers the nature of the 
property in game, and the authority which the state had a right to law- 
fully exercise in relation thereto, and, after reviewing the authorities 
from the time of Solon, holds that, from the earliest traditions, the 
right to reduce animais ferse naturse to possession has been subject to 
the control of the lawgiving power. The principle upon which this dé- 
cision rests is that such animais belong to the collective body of peo- 
ple of the state, and are held by the state in trust for the people, and 
the person who takes the game can only acquire a qualified property in 
it; that such game not being the subject of priva te ownership, except 
in so far as the people may elect to make it so, the state may, if it sees 
fit, absolutely prohibit the taking of it, or traffic and commerce in it, 
if it is deemed necessary for the protection or préservation of the public 
good ; that such common ownership imports the right to keep the prop- 
erty, if the sovereign so chooses, always within its jurisdiction for 
every purpose. The dissenting opinions of Justices Field and Harlan, 
while not questioning the right of the state, by its législation, to pro- 
vide for the protection of wild game, hold that such game, when be- 
yond the reach or control of man, is not the property of the state, 
or of any one, in a proper sensé, and that when man, by his labor or 
skill, brings any such animais under his control and subject to his 
use, he acquires, to that extent, his right of property in them ; that, 
liaving thus, by labor or skill, added to the uses of man an article pro- 
moting his comfort, which without that labor would bave been lost 
to him, he has an absolute right to it, and the state cannot interfère 
with his disposition of it; that such game thus reduced to his posses- 
sion becomes an article of commerce; and that it does not lie within 
the province of any state to confine the excellencies of any articles of 
food within its borders to its own fortunate inhabitants, to the exclu- 
sion of others. Two other Justices took no part in the décision, but 
the opinion of the court settles the law that a state has the power to 
prohibit the exportation of game killed within the limits of the state. 
The statute of Connecticut which was under the review of the court 
forbade the transportation of "any such birds killed within this state," 
and the opinion of the Suprême Court uses the same words of limita- 
tion. The case under review related to woodcock and other birds, but 
there is no doubt that fish corne within the gênerai classification of 
game. Blackstone and Kent class them with anim^als ferse naturse, and 
in this state it was so decided in State v. Higgins, 51 S. C. 53, 28 S. 
E. 15, 38 L. R. A. 561. 

Whether the shad fish, owing to its peculiar nature, and to the cir- 
cumstance that its présence within the waters of the state is due largely 
to the methods of propagation, and to the expenditure of moneys by 
the gênerai government for the benefit of ail the people of the United 
States, should be difïerentiated from this classification, is an inter- 
esting question raised by the pleadings, and may be considered here- 
after. Assuming that it is to be classed with other game as animais 
ferœ naturae, the property in which rests in the state, and that, under 
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the principle settled by Geer v. Connecticut, the state has the right tn 
prohibit the exportation beyond its limits of any such fish caught within 
its borders, does such right exist as to any fish caught without its 
borders and brought within it ? The source of title in such fish is not 
the State. There is no ownership by the state, or by the people in their 
collective capacity, in game or fish taken or killed outside the borders 
of the state, for it is not a food supply which belongs in common to ail 
the people of the state, and which can only become the subject of owner- 
ship in a qualified way, as declared in that case. Therefore it seems to 
me clear that shad fish caught without the borders of the state are not 
subject to the limitations and restrictions that the state may im.pose on 
the ownership of fish caught within its borders. 

In the Case of Davenport (C. C.) 103 Fed. 540, the petitioner, who 
kept a restaurant in the city of Spokane, in the state of Washington, 
was arrested and imprisoned for having in his possession and oflrering 
for sale quail which he had purchased in the state of Missouri. The 
statute upon which the prosecution was founded declared it to be a 
misdemeanor to offer for sale quail or other game therein described. 
The petitioner was discharged in habeas corpus proceedings, the court 
saying : 

"I fully asseut to the doctrine of thèse décisions holding that it Is com- 
pétent for state Législatures to enact laws for the protection of game ; and I 
do not question the décision of the Suprême Court of the United States in 
Geer v. Connecticut, holding that the Législature of the state has the con- 
stitutional power to entirely prohibit the killing of game within the state for 
the purpose of conveying the same beyond the liuiits of the state, for it is 
true, and it is an elementary principle, that the wild game within the state 
belongs to the people in their collective, sovereign capacity. Game is not the 
subject of private ownership, except in se far as the people may elect to 
make it so, and they may, If they see fit, absolutely prohibit the taking of it 
for traffic or commerce in It ; but the power of the Législature in this regard 
only applles to game within the state, which is the property of the people 
of the state, and no such power to Interfère with the private affairs of 
individuals can afiCect the right of a citizen to sell or dispose of, as he 
pleases, game which has become a subject of private ownership by a lawful 
purehase In another state. This décision of the Suprême Court does not di- 
rectly or Indirectly support the proposition that the Législature of one state 
has the constitutional power to prohibit traffic in game Imported from an- 
other state." 

In People v. A. Booth & Company, 86 N. Y. Supp. 272, decided 
November, 1903, in the Suprême Court of New York, an action was 
brought to recover penalties under the fish and game laws of New 
York for having possession of, selling, and transporting brook trout 
eut of season, imported from Canada and stored in cold storage, and 
cases in the state of New York are reviewed. Among them is the 
case of People v. Buffalo Fish Company, 164 N. Y. 100, 58 N. E. 36, 
53 L,. R. A. 803, 79 Am. St. Rep. 622, where the court says : 

"The question, and the only question, Is whether a state statute can be 
lawfully enacted to prohibit a citizen of this state from buylng fish in Can- 
ada, importlng It Info this state, and exposing it for sale hère. There is no 
question at ail about the competency of the state, in the exercise of the 
police power, to enact game laws. The question is whether such laws can 
be so framed as to prohibit or restrict by pénal provisions the importation 
of an article of food in universal use. That the purehase of fish for food in 
a forelgu country, and its importation hère for sale as such is a branch of 
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foreign commerce, Is too elear for discussion. • * ♦ That the statute 
opérâtes as a restriction upon the defendant's business as an importer and 
dealer in flsh, no one can doubt. That a statute so operating Is in confllct 
with the exclusive power of Congress to regulate foreign commerce, is net 
questloned, and yet the contention is made wlth great earnestness that thls 
statute Is perfectly valld. The reasonlng upon whleh thls conclusion is based. 
If I understand It, Is that the state has the power to pass game lawa, whlch 
no one dénies; that the object of thls statute was to protect game in thls 
State, and not to interfère in any way whatever with foreign commerce, and, 
slnce the purpose that the Législature had in vlew was lawful and laudable, 
the statute Is good, although in f act it does prohiblt or restrict the importa- 
tion of fresh flsh as an article of food. If the Législature did not intend to 
restrict foreign commerce, as asserted, then It is obvions that the statute 
should be read and interpreted according to that intention, In whleh event it 
would hâve no appUcaion to the f acts of thls case ; but, strangely enough, It 
is glven a meaning whlch imputes to the lawmakers just the contrary, since 
it Is sald that the possession of imported flsh Is, in terms, inhibited. The 
good intentions of a Législature will not save a state statute from condemna- 
tion when it in fact confllcts with the suprême law of the land. If it re- 
stricts the application of commerce, as it certalnly does, then it is vold, no 
raatter what name may hâve been given to It, or what good purpose it was 
intended to promote." 

The court held in the Booth Case that, if it was necessary to 
protect trout streams, they should be more effectively policed, or 
the use of the implements for their invasion regulated, and that pro- 
visions of that law were not a reasonable exercise of police power, 
but deprived a citizen of his property in fish as an article of com- 
merce, and says: 

"But there is a broader reason for the invalidity of thls law, and one 
nearer home. It is not only void under the commerce laws of the United 
States Constitution, but Is in confllct with the state Constitution, as depriv- 
Ing the owner of his property and llberty. Much confusion and uncer- 
tainty Is found in the Session Laws and the décisions in relation to game and 
game fishes, which comes. In a great part, from not considering the quality 
of the title which the possessor has in such property," 

There are two kinds or qualities of such title, depending upon 
the place of capture and possession, and, citing Geer v. Connecticut 
and other cases holding that, game being the property of the whole 
people, the law might impose such terms and conditions as it chose, 
not only as to its capture, but as to the disposition and use of the 
same, and that, such privilèges being granted by législation, the 
conditions upon which it was granted followed the game, the court 
also says : 

"But when game Is obtalned outside the state, and brought into it as prl- 
vate property, the owner does not get his rlght to it from the state. He 
holds it Independent of the state, the same as he owns his house, his cattle, 
or securitles. He Is the absolute, unqualifled owner of property, protected 
by the Constitution, and just as sacred from encroachment from the state as 
from others." 

In considering similar législation in the state of Pennsylvania, 
the court says in Commonwealth v. Wilkinson, 139 Pa. 298, 21 Atl. 

14: 

"The manlfest object of thls act vras the préservation of game wlthln this 
commonwealth. We cannot assume that It was intended to préserve game 
elsewhere, and It would be a forced construction to hold that it was Intended 
to exclude from our markets quall and other game killed In other States, 
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where by the laws of those states the killing of it was lawful. * • • The 
law was not intended to hâve any extraterritorial effect, and If It was, It 
would be nugatory." 

The same doctrine is announced in Maryland (Dickhaut v. State, 
85 Md. 451, 37 Atl. 21, 36 L. R. A. 765, 60 Am. St. Rep. 332), in 
Massachusetts (Commonwealth v. Hall, 128 Mass. 410, 35 Am. 
Rep. 387), in Kansas (State v. Saunders, 19 Kan. 127, 27 Am. Rep. 
98), and in other states. 

There are décisions to the contrary in a number of states, the 
most notable of which is Ex parte Maier, 103 Cal. 476, 37 Pac. 402, 
42 Am. St. Rep. 129, where the Suprême Court of California held 
that, in the exercise of the police power of the state, it may prohibit 
the taking of wild game, and any traffic or commerce in it, if deem- 
ed necessary for its protection or préservation of the public good, 
and, to this end, may make it criminal for any person to sell or 
offer for sale any of such game, whether killed within the state or 
without the state. Thèse cases rest upon the principle stated by 
lyord Chief Justice Coleridge in Whitehead v. Smithers, 2 C. P. D. 
553, where, under an English statute making it unlawful to hâve in 
possession plover during the close season, it was held that a party 
who imported the dead birds from Holland, and sold them in the 
British market, came within the prohibition of the statute, and the 
court said: 

"It is said that It would be a strong thing for the Législature of the United 
Kingdom to interfère witli the rights of foreigners to kill foreign birds, but 
it may well be that the true and only mode of protecting British wild fowl 
from indiscriminate slaughter, as well as of protecting other British in- 
terests, is by interfering indirectly with the proeeedings of foreign persons. 
The object is to prevent British wild fowl from being Improperly killed and 
sold under prêteuse of their being imported from abroad." 

It is hardly necessary to say that, the power of the British Par- 
liament relating to questions of this kind being suprême, this case 
furnishes no rule of guidance in construing a statute of a state 
whose power in respect to ail matters of interstate and foreign com- 
merce is limited by the fédéral Constitution. The argument in 
favor of the validity of this statute is precisely that which was con- 
trolling in the English case just referred to ; that is, that it would be 
impossible for the police officers of the state to détermine whether the 
shad corne from within or from without the state, and that it would 
be easier to enforce local protective and inspection laws if they were 
made applicable as well to fish caught without the state as to those 
caught within its borders. As a mère rule of convenience, this ar- 
gument has weight, but the Suprême Court of the United States 
has definitely pronounced unconstitutional such local laws as are in 
restraint of interstate commerce. Thus, in the Oleomargarine Case, 
the state of Pennsylvania having passed an act making it a misde- 
meanor for any person to sell or hâve in his possession, with intent 
to sell, any imitation or adulterated butter or cheese, which the 
Suprême Court of that state sustained, in Schollenberger v. Penn- 
sylvania, 171 U. S. 1, 18 Sup. Ct. 757, 43 L. Ed. 49, it was held by 
the Suprême Court of the United States that, inasmuch as oleomar- 
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garine was a recoguized and proper subject of commerce, it could 
not bc totally cxcludcd from an}' particidar state simply because 
the State may choose to décide that, for the purpose of preventing 
an impure and adulterated article, it will not permit the introduc- 
tion of a pure and unadulterated article within its borders upon any 
terms whatever. The argument in favor of the statute was that it 
was enacted in good faith for the protection of the health of the 
citizens and for the prévention of déception, and that while it might 
be admitted that there was actually pure oleomargarine, not danger- 
ous to the public health, its purity could not be ascertained by any 
superficial examination, and that, any certain and effective super- 
vision of its manufacture being impossible, therefore ail oleomarga- 
rine should be excluded ; but the court held that it was beyond the 
power of the state to interfère with interstate commerce, and it 
could not, for the purpose of preventing the introduction of an im- 
pure or adulterated article, absolutely prohibit the introduction of 
that which was pure and wholesome. This case is on the line of 
many others where statutes passed under the cover of the exercise 
of police powers were held unconstitutional, as being a burden upon 
interstate or foreign commerce. Henderson v. Wickham, 92 U. S. 
259, 23 L. Ed. 543 ; Chy Lung v. Freeman, 92 U. S. 275, 23 L. Ed. 
550 ; Railroad Company v. Husen, 95 U. S. 465, 24 L. Ed. 527. 

It being so clear upon principle and upon the most approved au- 
thorities that the state has no power to prohibit the exportation of 
game brought into the state from another state, or outside its borders, 
it was suggested by the learned Attorney General at the hearing that the 
act be so construed as to confine its opération to shad caught within the 
limits of the state. Such interprétation would lirait the words of 
the act, and be manifestly against the intent of the Législature 
which enacted it, for it appears from the agreed statement of facts 
than an amendment was proposed, while the act was on its passage, 
striking out the words "any shad fish," in section 1, and inserting 
in lieu thereof the words "any shad fish caught in the waters of the 
state of South Carolina," but the said amendment was rejected, and 
the court cannot do now by construction what the Législature re- 
fused to do by enactment. 

In the Trade-Mark Cases, 100 U. S. 82, 25 L. Ed. 550, the court 
had under considération certain criminal prosecutions for violations 
of what is known as the "trade-mark législation." The Congress 
had passed an act of the broadcst character to punish the counter- 
feiting of trade-marks, which was claimed to be valid as a régulation 
of commerce. Property in trade-marks had long been recognized 
and protected by the common law and by the statutes of the several 
States, and it was held in this case that if the power of Congress 
could in any case be extended to trade-marks, as a régulation of 
commerce, it must be limited to their use in "commerce with for- 
eign nations, and among the several states and with the Indian 
tribes," and that this législation was not, in its terms or essential 
character, a régulation that is limited, but, in its language, embraced, 
and was intended to embrace, ail commerce, including that be- 
tween citizens of the same state. It was held that such législation 
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was void for want of constitutional authority; and, in reply to the 
suggestion that Congress had power to regulate trade-marks used 
in commerce with foreign nations and among the several states, 
the législation should be held valid in that class of cases, if no 
further, the court says: 

"Whlle It may be true that when one part of a statute Is valid and con- 
stitutional, and anottier part is unconstitutlonal and void, tlie court may 
enforce tlie valid part, where they are dlstinctly separable, so that eaeh can 
stand alone, It Is not witbin the judiclal province to give to the words used 
by Congress a narrower meaning than they are manifestly intended to bear, 
in order that crimes may be pimished which are not deseribed in Janguage 
that brings them within the constitutional power of that body." 

This précise point was decided in United States v. Reese, 92 U. S. 
314, 23 L. Ed. 563, where the Chief Justice says : 

"We are not able to reject the part which is unconstitutlonal and retain 
the remainder, because it is not possible to separate that which is constitu- 
tional, if there be any such, from that which is not. The proposed effect Is 
not to be attained by striking out or disregarding words that are in the sec- 
tion, but by inserting those that are not tliere now. Eacli of the sections 
must stand as a whole, or fall together. The language is plain. There Is no 
room for construction, uniess it be as to the efïect of tlie Constitution. The 
question then to be determined is whether we can introduce words of limita- 
tion iuto a pénal statute so as to malie it spécifie, when, as oxpressed, it is 
gênerai only. * • * To limit the statute in the manner now asked for 
would be to make a new law, not to enforce an old one. This is no part of 
our duty." 

In view of the fact that the Législature of South Carolina refusée! 
to limit the opération of this act by rejecting the amendment abovc 
referred to, some of the concluding words in the case cited are appo- 
site: 

"If we should. In the case before us, undertake to make by Judiclal 
construction a law which Congress did not make, it la quite probable we 
should do what, if the matter were now before that body, it would be un- 
willing to do, namely, make a trade-mark law which is partial in its opéra- 
tion, and which would complicate the rights which parties would hold in 
some instances under the act of Congress, and In others under state law." 

Having reached the conclusion that it is the duty of this court to dé- 
clare the statute invalid, under the commerce clause of the Constitu- 
tion (article 1, § 8, cl. 3), as an interférence with interstate commerce, 
it is unnecessary to consider the question raised by the complaint, and 
upon which an interesting argument bas been presented. The com- 
plaint charges, in paragraph 6, subd. "c," that the complainants are 
engaged in catching and dealing in, and shipping to points outside of 
the State of South Carolina, the shad fish deposited and propagated by 
the United States as food fishes, and in the master's report it appears 
that this allégation is admitted to be true. It is well known that the 
rivers of this state had been well-nigh depleted of shad, and the Con- 
gress of the United States has undertaken by its législation to provide 
for the propagation of food fishes. In sections 4395, 4396, 4397, and 
4398 of the Revised Statutes [U. S. Comp. St. 1901, pp. 3001, 3003], a 
fish commission was appointed ; and bv the act of Februarv 14, 1903, 
c,-552, § 4, 32 Stat. 826 [U. S. Comp. St. Supp. 1903, p. 43], this 
commission was put in the Department of Commerce, and by its fixed 
184 F.— 19 
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policy and annual appropriations the United States govemment has 
undertaken to replenish the coastal waters with food fishes. By section 
4398 the,commissioner is ^uthorized to take from the waters of the sea 
coast, where the tide ebbs and flows, such fish as may be needful and 
proper for the conduct of his duties, "any law, custom or usage of any 
State to the contrary notwithstanding" ; and it appears frpm the reports 
of the fish commission that over thirty millions of shad firy hâve been 
deposited in the rivers of this state. It seems to be now pretty well 
agreed among those learned in the subject that the young shad hatched 
ont in any particular river remain witliin a moderate distance of the 
mouth of that stream until the period occurs for their inland migration. 
It was formerly believed that shad during the winter moved towards 
the equator, and, wintering in the warmer waters of the South, started 
northward in a vast school at the beginning of the year, advancing 
along the coast in almost military array, sending a detachment up each 
successive stream, which, by a singular method of sélection, sought 
the river in which they first saw the light; and the argument is that 
shad artificially propagated in rivers and in coast waters of the United 
States by the money of the people of the United States belong to ail the 
people of the United States, and therefore a state has no power to im- 
pose any restriction upon such property which the United States, in 
furtherance of its policy of furnishing to the people food fishes, has not 
imposed. The argument is ingenious, and the question interesting, 
but the exigencies of this case do not require me to décide it, and I 
express no opinion upon that point. 

Let a decree be prepared in accordance with this opinion. 



TJNITBD STATES V. COBBAN. 

(Circuit Court, D. Montana. January 9, 1905.) 

No. 52T. 

1. SUBOBNATION Or PERJXJRT—INDICTMENT—TIME— PLACE. 

Where an Indictment chargea, that défendant corruptly suborned and 
proeured M. to appear before R., receiver of the United States land 
office wlthln the district where certain timber land applied for was sit- 
uated, and to malce and subscribe before hini a certain oath to a certain 
statement in writing, and the statement included in the indictment ap- 
peared to bave been made at the land office in M., Mont., June 26, 1899. 
and the receiver's certifioate appended to the statement was subscribed 
and sworn to before him June 26, 1899, the Indictment was not de- 
murrable for failure to state the time or place of the commission of the 
offense. 

2. Same— Knowledge. 

Where an indictment for subornation of perjury alleged that M., the 
person alleged to bave been suborned, falsely, feloniously, and willfully 
Bwore to matters set forth in an application to purchase public lands, 
and alleged that he did not make the application in good faith, but on 
spéculation, under a contract with défendant respecting title, and that 
défendant knew that M. had made a contract by which the title he might 
acqulre should inure to defendant's beneflt, and that he did not believe 
to be true the matters he proeured M. to swear to, but knew them to be 
false and untrue, it sufficiently chargea that M. knew the statements 
made by him were false, and that défendant knew that M. had knowledge 
of the falsity thereof. 
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3. Same— Capacitt of Oiticee. 

Where an mdictment for subornation of perjury with référence to a 
sworn application to purchase public lands alleged that the person 
suborned appeared before R., who was then and there a recelver of the 
United States land office wlthin the district where the land was situated, 
which appeared by the statement, whicb was a part of the indlctment, to 
be M., Mont, the indlctment sufflclently alleged the office held by R. 

Fred A. Maynard, Spécial Asst. U. S. Atty. 
Marshall & Stiff and T. J. Walsh, for défendant. 

HUNT, District Judge. Défendant is charged with subornation 
of perjury, under the following indictment: 

"United States of America, District of Montana — ss. : In the Distrcit Court 

of the United States withln and for the District of Montana, of the Aprll 

Term, in the Year of our Lord One Thousand Nine Hundred and One. 

"The Grand Jurors of the United States of America, duly empanelled, 

sworn and charged to Inquire wlthin and for the District of Montana, and 

true presentments make of ail crimes and mlsdemeanors committed against 

the laws of the United States wlthin said District, upon their oaths do flnd 

charge and présent : 

"That one Robert M. Cobban, late of the District of Montana, unlawfully 
did felonlousJy, wilfully, and corruptly, suborn, instigate and procure one 
Arnold Mickels to appear in person before one William Q. Ranft, who was 
then and there the Recelver of the United States Land OfBce wlthin the 
district where the land is situated, and make and subscribe before hlm, the 
said William Q. Ranft, Recelver, as aforesaid, a certain oath to a certain 
statement in wrlting, and in and by said oath and afiidavit falsely, feloni- 
ously, corruptly and wilfully dépose and swear, among other things, In sub- 
stance and effect as follows ; 

" 'Land Office at Mlssoula, Montana. 

" '(Date) June 26, 1899. 

" 'I Arnold Mickels of (town or City) Woodworth, County of Deer Lodge, 
State of Montana, desirlng to avall myself of the provisions of the act of 
Congress of June 3rd, 1878, entltled "An Act for the sale of Timber Lands in 
the States of Oalifornia, Oregon, Nevada, and In Washington Territory," 
as extended to ail the Public Land States by Act of August 4, 1892, for the pur- 
chase of the NW. 4/ of Section 8 Townshlp 14 N. of Range 16 W, In the dis- 
trict of lands subject to sale at Missoula Land Office, Montana, do solemnly 
swear that I am a native citizen, or to become a citizen of the United States 
of the âge of 38 years, and by occupation a rancher ; that I hâve personally 
examlned said land, and from my Personal knowledge state that said land 
is unflt for cultivation and valuable chlefly for its timber; that It Is unln- 
habited ; that It eontains no mining or other Improvements, nor as I verily 
believe, any valuable deposlt of gold, silver, einnabar, eopper, or coal; 
that I hâve made no other application under said acts ; that I do not apply 
to purchase the lands above described on spéculation, but in good faith to ap- 
propriate it to my own exclusive use and benefit, and that I hâve not directly 
or Indirectly, made any agreement or contract, or in any way or manner, 
with any person or persons whomsoever, by which the title I may acquire 
from the Government of the United States may inure in whole or in part 
to the benefit of any person except myself, and that my post-office address Is 
Woodworth, Deer Lodge Co., Montana, Arnold Mickels. 

" 'Arnold Mickels. 

" 'I Hereby Certify that the foregoing affidavlt was read to afflant In my 
présence before he signed his name thereto ; that said affiant is to me per- 
sonally known (or bas been satisfactorily identifled before me by ), 

and that I verily believe hlm to be the person he represents himself to be; 
and that this affidavlt was subscribed and sworn to before me this 26, day 
of June, 1899. William Q. Ranft.' 
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"And thereupon the said Arnold Mickels In conséquence and by means of 
the said. wlUful and corrupt subornation, Instigation, and procurement of 
tbe said Robert M. Cobban, then and there, appeared in person before the 
said Recelver aforesaid, and made and subscrlbed before Wm an oath and 
affidavit in writing to the said statement required by said Act of Congross, 
and, then and there, by and before the said Receiver aforesaid, was duly 
sworn and took his, the said Arnold Mickel's oath of and concernlng the 
triith of the matters contained In his said oath and statement; he, the said 
William Q. Ranft, then and there, being such Recelver as aforesaid, and hav- 
ing due and compétent authority to administer the said oath to the said 
Arnold Mickels, in that behalf, and the matter in which he was so sworn and 
took his oath being then and there a proceeding in whlch a law of the 
United States authorizes an oath to be administered ; 

"And It, then and there, at and upon the mabing and subscrlbins of said 
statement and taking his oàth and affldavit to the same beeame and was a 
material question whether the said Arnold Midîels dld désire to avall him- 
self of the provisions of said Act of Congress in the purehase of the land 
above deserlbed for the purpose of, in good falth, appropriating to his ovi^n 
exclusive use and beneflt or on spéculation ; and whether he had directly or 
indirectly made any agreement or contraet, or in any way or manner, with 
any person or persons whatsoever, by which the title he should acqulre from 
the Government of the United States would inure. In whole or in part, to the 
beneflt of any person other than hlmself. 

"And the Grand Jurors aforesaid, upon their oaths aforesaid, do further 
présent, that the said Arnold Mickels, being so sworu as aforesaid, then and 
there, in and by his said oath and affldavit in writiug, upon his oath so taken 
as aforesaid, before the said William Q. Ranft, he being the said Recelver, 
and having such due and compétent authority as aforesaid, falsely, feloni- 
ously, wUfully and corruptly and contrary to his oath so taken, did dépose 
and swear among other things. In substance and to the effect that he the 
said Arnold Mickels did apply to purehase the land above described and set 
forth in said affldavit, not on spéculation, but in good falth to appropriate 
it to his own exclusive use and beneflt ; and that he, the said Arnold Mickels, 
had not directly and indirectly made any agreement or contraet, or in any 
way or manner, with any person or persons whomsoever, by which the tltle 
he might acqulre from the Government of the Uuited States might inure in 
whole or In part to the beneflt of any person except hlmself ; 

"Whereas in truth and tu fact the said Arnold Mickels at the tlme he was 
so sworn and took his Said oath, did not make said application for the pur- 
ehase of said land in good falth to approprlate it to his own exclusive use 
and bençfit, but on spéculation ; and whereas, in truth and in fact, the said 
Arnold Mickels, had before and af ter the time he was so sworn and took his 
oath as aforesaid, made and entered Into a certain agreement and contraet 
with one Robert M. Cobban, by whlch the tltle he might acqulre from the 
Government of the United States should wholly inure to the beneflt of the 
said Robert M. Cobban ; and whereas ; in truth and in fact, the said Robert 
M. Cobban, at the time he so suborned, instigated and procured the said 
Arnold Mickels to make oath and affldavit and to dépose and swear falsely 
as aforesaid, then and there, well knew that the Arnold Mickels dld not 
apply to purehase the land above described for the purpose of in good falth, 
appropriating it to his own exclusive use and beneflt, but for spéculation ; 
and he, the said Robert M. Cobban, then and there, well knew that the said 
Arnold Mickels had made and entered into a certain contraet and agreement 
by whlch the tltle he might acquire from the Government of the United 
States should wholly Inure to the beneflt of hlm, the said Robert M. Cobban ; 
and whereas in truth and in fact the said Robert M. Cobban dld not then 
belleve to be true the said matters whlch he so suborned, instigated and pro- 
cured the said Arnold Mickels falsely and feloniously to dépose and swear 
to, as herein above specified, but dld know them to be false and untrue ; aud 
so the Grand Jurors aforesaid upon their oaths aforesaid, do say that the 
said Robert M. Cobban, In manner and form aforesaid, wllfully, feloniously, 
and corruptly did suborn, Instlgate, and procure the said Arnold Mickels to 
eommit wilful, felonious and corrupt perjury; contrary to the form of the 
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statute In such case made and provided, and against the peace and dlgnlty 
of the United States of America. William B. Rodgers, 

"United State» Attorney." 

The défendant demurs, the first ground being that the indictment 
does not state the time or place of the commission of the ofïense. 
The indictment charges that the défendant did willfully, feloni- 
ously, and corruptly suborn, instigate, and procure one Arnold 
Mickels to appear in person before one William Q. Ranft, who was 
then and there receiver of the United States land office within the 
district where the land is situated, and to make and subscribe 
before him, the said receiver, a certain oath to a certain statement 
in writing. The statement is included in the indictment, and ap- 
pears to hâve been made at the land office in Missoula, Mont., June 
26, 1899. To the statement is appended the certificate of the re- 
ceiver, wherein he states that the affidavit of Mickels was sub- 
scribed and swom to before him June 26, 1899. The only reasonable 
construction to be placed upon the allégation is that the ofïense was 
committed June 26, 1899, at Missoula, Mont. 

The next point is that it is not averred that Mickels knew the 
statements he made were false, nor that Cobban knew that Mickels 
knew they were false. But an examination of the indictment shows 
that Cobban willfully and corruptly procured Mickels to appear 
before the receiver and there to make oath feloniously, corruptly, 
and willfully, to certain things set forth in the indictment. It is 
also averred that Mickels, in conséquence and by means of the 
willful subornation of Cobban, appeared in person before the re- 
ceiver, and did make oath to the statement as to the truth of 'it 
matters therein contained, and then and there, at and upon the 
making and subscribing of said statements and affidavit, it became 
a material question whether Mickels did désire to avail himself of 
the law of Congress in the purchase of the land described, for the 
purpose of in good faith appropriating it to his own exclusive use 
or on spéculation, and whether he had directiy or indirectly made 
any agreement or contract with any person or persons by which 
the title which he should acquire from the United States would in- 
ure, in whole or in part, to the benefit of any person other than 
himself. It is then charged that Mickels, on thèse questions of 
fact, willfully and corruptly swore falsely, and the spécifie things 
so sworn to are set forth. Then follow the allégations regarding 
the statements made under oath by Mickels, and averring the truth 
and fact to be that he had made a contract with one Cobban by 
which the title he might procure would inure to the benefit of said 
Cobban, and whereas, in truth, the said Cobban, at the time he so 
suborned and procured said Mickels to make the oath and affidavit 
and to swear falsely as stated, then and there well knew that the 
said Mickels did not apply to purchase the land in good faith, but 
on spéculation, and he, the said Cobban, then and there well knew 
that the said Mickels had made a certain agreement by which the 
title he might procure should inure to the benefit of him (Cobban), 
and whereas, in truth, the said Cobban did not then believe to be 
true the said matters which he so suborned and procured the said 
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Mickels falsely to swear to, and did know them to be false and 
untrue. 

The direct allégations that Mickels falsely, feloniously, and wiil- 
fully deposed and swore to matters and things set forth, and that 
he did not make his application in good faith, but on spéculation, 
and under a contract with Cobban respecting title, are sufficient 
averments of a knowledge on his part that the statements he made 
were false, while the direct averment that Cobban knew that Mick- 
els had made and entered into a certain contract, by which the 
title he might acquire should inure to his benefit, and that he did 
not believe to be true the matters which he procured Mickels falsely 
to swear to, but did know them to be false and untrue, sufHciently 
charges Cobban with a knowledge of the fact that Mickels knew 
that the statements he had made were false. Commonwealth v. 
Devine, 155 Mass. 22G, 29 N. E. 515 ; Babcock v. U. S. (C. C.) 34 
Fed. 876; U. S. v. Fero (D. C.) 18 Fed. 901. 

It is also contended that the office that Ranft held is not named. 
The point is not well taken, as it is distinctly alleged that Mickels 
appeared before William Q. Ranft, who was then and there a re- 
ceiver of the United States land ofifice within the district where the 
land is situated, which appears by the statement to be Missoula, 
Mont. I believe this is a sufficiently certain allégation. 

The demurrer is overruled, and the défendant is ordered to plead. 



HAFF V. PILLING et al. 

(Circuit Court, B. D. Pennsylvania. January 20, 1905.} 

No. 12. 

1. Sales— Failtjbe to Deliveb— Measttke of Damages. 

Where a contract for the sale of coal, to be delivered In monthly quan- 
tlties, provided that each month's dellvery should be treated and considered 
as a separate and independent contract, the measure of the buyer's dam- 
ages for the seller's failure to deliver the coal was the différence between 
the price he contracted to pay the seller, and the priée which he was com- 
pelled to pay in the open market on the last day of each month for the 
amount of coal which the seller failed to deliver accordlng to contract dur- 
ing the month. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, § 1178. 

2. Same— Evidence— JIebits of Claim. 

Evidence that the buyer was compelled to pay a higher price for coal 
in the open market than the price fixed by the contract of sale, whereas 
he was selllng the coal to his customers at the figures at which he had 
originally contracted to sell it, while irrelevant on the issue of the seller's 
liability for the breach of his contract, goes to show that the buyer is 
not insisting upon his légal rights without merit. 

3. Same— Défenses. 

The fact that the sellers of coal had themselves contracted for the pur- 
chase of sufficient coal to supply thelr customers had no bearing on the 
question of the sellers' liability for a breach of a contract for the de- 
livery of coal to one of their customers, except as évidence that they 
had used every précaution to be prepared to deliver the coal In com- 
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pliance with the termfs of their agreement, and were prevented from so 
doiug solely by a shortage of cars. 

4. Same— Shortage of Caes. 

The fact that sellers took the précaution to contract for sufflcient coal 
before they sold It to their customers did not excuse them from the 
eflfort to secure cars to ship the coal in, or to procure coal for delivery, 
if, as a matter of fact, they could hâve, with reasonable expenditure of 
money, purchased coal In the open market, or secured the cars to ship 
the coal for which they had contractée!. 

H. B, Gill and Read & Pettit, for plaintiff. 

Henry P. Brown and John G. Johnson, for défendants. 

HOLLAND, District Judge. This is a motion for a new tria], for 
the reasons (1) the verdict was against the évidence; and (2) against 
the weight of the évidence. 

Mr. Hafif brought suit for the recovery of damages for the breach of 
contract into which he had entered with défendants for the delivery of 
coal. The dispute arose out of the following facts : 

On August 20, 1902, Haff made a contract with the défendants for 
the delivery of 10,500 gross tons of "Sonman Shaft Bituminous Steam 
Coal," f. o. b. cars at piers Pennsylvania Railroad Company, South 
Amboy, N. J., in about equal monthly quantities betvveen September 1, 
1902, and April 1, 1903, which would be 1,500 tons per month for seven 
months, at $2.95 per ton. The contract contained the usual strike 
clause, and further it was stipulated as follows : 

"It is understood and agreed that If there should be a shortage of cars, 
shipments vvill be divided from time to time In fair proportion on ail orders. 
Each month's delivery to be treated and considered as a separate and Inde- 
pendent contract." 

The défendants, during the above-mentioned seven months, deliv- 
ered, in accordance with their contract, to the plaintiff, at South 
Amboy, N. J., 2,232 tons of Sonman Shaft and 2,117 tons of other 
kinds of coal, making a total of 4,347 tons ; the différence between this 
and the amount agreed to be delivered under the contract, to wit, 
10,500 tons, being 6,153 tons. This amount the plaintiff was compelled 
to purchase in the open market during that time to fill contracts made 
by him, for which he was compelled to pay a much higher price. 

If the plaintiff be entitled to recover for the failure of the défendants 
to comply with their contract to deliver this coal, the measure of his 
damage is the différence between the price he was to pay the défendants, 
and the price for which he was compelled to purchase in the open 
market at the last day of each month, for the amount of coal which the 
défendants failed to deliver according to contract during the preceding 
month, as the contract provides that each month's delivery is to be 
treated and considered as an independent contract. So that at the end 
of the month, if there was a failure on the part of the défendants to 
deliver the entire 1,500 tons, and the plaintiff was compelled to pur- 
chase any part thereof in the market at a higher price, he would be 
entitled to recover, if at ail, for the différence. From the évidence, we 
learn that the plaintiff was required to purchase coal in the open 
market at an advance price for the purpose of supplying the 6,153 
tons. 
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According to the plaintiff's évidence, the amount the défendants were 
short on delivery, and the months, the tons short, excess of market 
price, and total amount of excess paid, are as follows : 



Month, 


Tons Short. 


Excess of 
Market Priée. 


Damages. 


September 


586 
758 
946 
835 
1,166 
1,106 
756 


$5 55 
2 05 

2 05 

3 05 

4 05 
55 
15 


Ç 3,252 80 


October 


1,553 90 


November 


1,939 30 


December 


2,546 75 


.Tannary 


4,722 30 


Febi'uary 


608 30 


Marcli 


113 40 








6,153 


$14,736 75 



He, however, only claims damage in his statement to the amount of 
$12,943.66. 

The défendants, in their affidavit of défense, allège that the reason 
for their failure to deliver the total amount of the coal contracted for 
was because of "an interruption of transportation, which resulted from 
a shortage of cars, and other causes entirely beyond their control." 
They further claim a delivery to the plaintiff, under the contract, of 
4,347 tons, for which the plaintifï owed them $12,718.80, and advance 
charges on the coal for plaintiflf's account $376.41, making a total of 
$13,095.21, and, having received from the plaintiff on account the sum 
of $12,503.38, claimed a balance due of $591.83. 

The plaintifï had entered into contracts for the delivery of coal to 
his customers during the seven months involved in the contract in suit, 
and to one customer alone (the sugar refining company) he had ob- 
ligated himself to deliver an amount of coal during the period in excess 
of that which he had contracted to purchase from the défendant, and 
in this contract he protected himself against strike contingencies. 

The défendants, prior to August 20, 1902 (the date upon which they 
made the contract with the plaintifï for Sonman Shaft coal), entered 
into a contract with the Keystone Coal & Coke Company, on August 
19, 1902, for 45,000 tons of Sonman Shaft coal, 6,000 tons of which 
were to be delivered monthly from September 1, 1902, to April 1, 1903, 
to the défendants ; and on August 16, 1902, three days before, the 
Keystone Coal & Coke Company contracted for 45,000 tons of Sonman 
Shaft coal, to be shipped and delivered at the rate of 6,000 tons per 
month up to April 1, 1903 ; so that the défendants had contracts for 
sufficient coal to supply ail their customers with whom they had con- 
tracted, as they allège, had they not been prevented from the perform- 
ance thereof by reason of the shortage of cars. In support of their 
défense, they call officers of the Pennsylvania Railroad, and establish 
the fact that Sonman Shaft Coal Company was rated at 35 cars per day, 
and that they were unable to, and did not, furnish more than 7 per 
day, as there was a strike in the anthracite coal région, which largely 
increased the demand for soft coal, and the railroad company was un- 
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able to supply sufficient transportation to meet the increased demand. 
The défendants also showed they had sent a man specially employed by 
them to the mines, for the purpose of watching the number of cars 
received, in order that they might get their share of the coal shipped 
f rom Sonman Shaft ; and they further testified that they called upon 
the railroad officiais to ascertain whether or not more cars could net 
be had, but they were unsuccessful in obtaining them. There were 
shipped, however, to the défendants, Sonman Shaft coal to the amount 
of 10,864 tons, of which 9,383 tons reached South Amboy in cars in 
which it could be delivered there, and the défendants were not responsi- 
ble for the failure of a delivery there of the remainder of this coal. 

At the time this contract with the plaintiff was running, the défend- 
ants daim they had obligated themselves, during the same period, to 
deliver 14,000 tons of Sonman Shaft coal to Parrish, Phillips & Co., 
and 7,000 tons to Benedict, Downs & Co., and that, in accordince with 
their contract, that, in case of a shortage of cars, shipments would be di- 
vided from time to time in fair proportions on ail orders, they were, 
in law, required to apportion the 9,383 tons to thèse customers, of the 
coal available for supplying contracts, in proportion to the amounts con- 
tracted for to thèse three parties, which défendants daim they actually 
did. The contracts, however, with Parrish, Phillips & Co. and Bene- 
dict, Downs & Co., showed upon their face that they were contracts for 
the delivery of Nonpareil coal ; and the défendants offered évidence to 
show that, while the contracts called for Nonpareil, they were obliged 
to deliver Sonman Shaft. No witness, however, of either the firm of 
Parrish, Phillips & Co. or Benedict, Downs & Co., was called for the 
purpose of corroborating the claim of the défendants; and the plain- 
tiff insisted that the written contract was to prevail, and that neither of 
thèse parties had any right to share in the 9,383 tons of Sonman Shaft 
coal which the défendants shipped to South Amboy, N. J. 

It was established that there was much more Sonman Shaft coal 
mined and shipped than had been received by the défendants at South 
Amboy, and it was contended by the plaintiff that the défendants could 
hâve secured cars and purchased this Sonman Shaft coal in the open 
market to comply with the conditions of the contract, if they had made 
an effort and paid some advance therefor. Of the 9,383 tons of avail- 
able Sonman Shaft coal, 2,230 tons were delivered to the plaintiff, 
2,191 tons to Parrish, Phillips & Co., and 1,308 tons to Benedict, Downs 
& Co., leaving a balance of 3,654 tons, which the défendants claim they 
applied on other running contracts to replace other coal which they had 
taken to fiirnish on their contracts with the plaintiff, Parrish, Phillips 
& Co., and Benedict, Downs & Co. ; but thèse other contracts, to which 
this balance of Sonman Shaft coal was diverted, were only running, 
verbal contracts of customers. 

Under thèse circum stances, the plaintiff claimed that he was entitled 
to recover, and testified that he had actually been damaged to that 
extent, for the reason that he was compelled to pay a higher price for 
coal in the open market, when he was selling it for the figures for which 
he originally contracted ; and, while we think this has nothing to do 
with the liability of the défendants, yet it shows at least that the plain- 
tiff is not standing upon a légal right, without merit. Nor do we think 
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that the contracts with the Keystone Coal & Coke Company and their 
contract with the Sonman Shaft Coal Company hâve any bearing upon 
the question of the défendants' liability on their contract, other than as 
évidence for the défendants in establishing their défense that shortage 
of cars was the cause of their failure to comply with the contract, and 
that they had used every précaution to he so situated as to be able to de- 
liver the coal in compliance with the ternis of their agreement, and that 
it was the subséquent unusual demand for cars, bringing about a short- 
age in the transportation of the coal, which was the cause of their failure 
to supply the coal. It does not follow, however, that, because they took 
the précaution to make thèse contracts for this coal before they soid it, 
they would be excused from further effort to secure cars or to procure 
coal for delivery, when and if, as a matter of fact, they could hâve, by 
reasonable expenditure of money, purchased Sonman Shaft coal in the 
open market, or secured the cars to ship the coal for which they had 
contracted. 

The principal question submitted to the jury was whether the de- 
fendants' failure to comply with their contract in the delivery of coal 
was caused by shortage of cars, which the défendants were unable to 
overcome, and it involved a number of subordinate questions, ail of 
which were submitted to the jury, and their finding was against the 
défendants' contention. The évidence was not such as to enable the 
court to say, as a matter of law, that they should find either of thèse 
questions in favor of the défendants. They were fairly submitted to 
the jury, whose province it was to détermine whether the plaintiff or 
défendants were in the right. They found, after allowing the amount 
claimed by the défendants as a set-off, a verdict in favor of the plaintifï 
in the sum of $12,090.37. There was nothing to show that there was 
any effort on the part of the défendants to comply with their contract, 
other than the fact that they made the contracts with other concerns to 
supply the coal for which they contracted with the plaintiiï, and went 
several times to see the railroad company about cars, and had a man at 
the mines to keep tab on the cars shipped from there on their contract 
with the plaintifï. They made no effort to purchase coal in the open 
market, and made no effort whatever in any other direction to secure 
cars in addition to those that were apportioned by the railroad company 
to the Sonman Shaft mines. On the other hand, there was some évi- 
dence to show that additional cars could be had by paying some addi- 
tional price. 

And as to the question of the défendants' liability to other parties to 
whom they delivered Sonman Shaft and other coal, the évidence was 
such that the jury could fairly find that there was no liability to others 
for this coal on the part of the défendants. Upon the whole évidence, 
it was a question for the jury, and there has been nothing to convince 
the court that their finding should be disturbed. 

Motion for a new trial is overrulêd. 
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UNITED STATES v. JEPFERSON. 
(Circuit Court, W. D. Kentucky. January 4, 1905.) 

1. LOTTEEIES— PRIZB PACKAQES— COUPONS. 

Défendant, to induee tbe sale of a cereal called "Mother's Oats," placed 
in each ijackage a coupon on whicli one o( tlie letters whidi spelled the 
Word "Mothei's" was printed, and offered premiums to persons holding 
coupons which would spell the word "Mother's" ; the letter "O" belng 
placed on only 1 coupon in 500. Held, that such schéma was a lottery, 
within Act Cong. March 2, 1895, e. 191, 28 Stat. 963 [3 U. S. Comp. St. 
1901, p. 8178], provldlng that any person who shall cause to be carried 
from one state to another in the United States any paper, eertificate, or 
instrument purporting to be or representlng a ticket, chance, share, or in- 
terest in, or dépendent upon the event of, a lottery, etc., or other similar 
enterprises ofCering prlzes dépendent upon lot or chance, shall be guilty, 
etc. 

[Ed. Note. — What constitutes a lottery, see note to MacDonald v. United 
States, 12 C. C. A. 346.] 

R. D. Hill, U. S. Atty. 

Augustus E. Willson and W. M. Smith, for défendant. 

EVANS, District Judge. The indictment in this case, to which the 
défendant has demurred, is founded on the first section of the act of 
March 2, 1895, c. 191, 28 Stat. 963 [3 U. S. Comp. St. 1901, p. 3178], 
which, so far as it may apply to the questions now raised, is in this 
language : 

"That any person who shall cause to be ♦ • • carried froin one state 
to another In the United States any paper, certiflcate or instrument purport- 
ing to be or represent a ticket, chance, share or intorest in or dépendent upon 
the event of a lottery, so-called glft concern, or other similar enterprlse of- 
fering prizes dépendent upon lot or chance, * • » ghall be," etc. 

The indictment shows that a commodity called "Mother's Oats" was 
sold in 10-cent packages, each of which contained a coupon which 
elaborately set forth a scheme for awarding premiums, and on the face 
of which was printed in red ink one or the other of the letters which 
spell the word "Mother's." The important premiums offered under 
the scheme are given only to those persons who hold coupons, the 
large red letters on the face of which can be so combined as to compose 
the word we hâve mentioned. The letter "O" is placed on only one 
coupon in 500, and obviously there is little chance to win one of the 
prizes; but there is a chance, though small, and each persistent pur- 
chaser of the packages and coupons buys it. Some of thcse packages, 
with the coupons inclosed, are charged to hâve been shipped by the de- 
fendant from Illinois to Kentucky, and that transaction is the occasion 
of this indictment ; the government insisting that the coupons de- 
scribed corne within the true intent and meaning of the act of Congress, 
and the défendant to the contrary. 

Although the counsel for the défendant hâve urged otherwise, I 
think we may, at the outset, lay aside as immaterial ail questions as to 
the mère sale of Mother's Oats in packages containing the coupons, 
and ail questions as to the price and value thereof. Sales of such com- 
modities in packages containing the coupons may be altogether lawful 
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in the state where they occur. They may be lawful in any state, for 
their legality may dépend upon local laws. Congress has not under- 
taken to deal with that phase of the question. It has only undertaken 
to prohibit the carrying from one state to another of any such paper, 
certificate, or instrument as is described in the act, and the question we 
are to décide is whether the coupons corne within that législation. 
Upon reading the indictment, and the coupon therein set forth, it ap- 
pears that what is proposed to be done is to give certain prizes, called 
"premiums," upon certain contingencies. Those contingencies are 
wholly dépendent upon chance, which I take to be the very essence of 
a lottery. Except by the opération of mère chance, no allotment of 
premiums to particular persons can eventuate. The important pre- 
miums (or prizes) offered are ten in number, and the ascertainment of 
the person entitled, under the scheme, td one of those premiums, is 
wholly dépendent upon chance ; and the number of chances dépends, 
of course, upon the number of packages purchased. Obtaining a pre- 
mium (or prize) under the scheme is made to turn upon the finding 
upon the coupons held by any one person large red letters which can 
be combined into the word "Mother's." Unless that can be done, no 
person will be entitled to one of the ten important premiums offered. 
The assignment of a premium (or prize) to any given person must be 
the resuit of the opération in his favor of the chances that bring about 
that combination of letters. Does the obtaining of such a premium 
dépend upon the event of a "lottery" or "chance," within the meaning 
of those words in the statute? In Horner v. United States, 147 U. S. 
449, 13 Sup. Ct. 409, 37 L. Ed. 237, the Suprême Court entered into 
an elaborate discussion of the meaning of the word "lottery," and, as 
I view the opinion in that case, I must hold that obtaining a premium 
under and through the scheme described in the indictment in this case 
must be the resuit of a lottery. At ail events, it is dépendent upon 
chance. Certainly there was a "paper," "certificate," or "instrument" 
purporting to represent a "chance" in the scheme of giving, and de- 
termining who should get, the premiums or prizes; "premiums" and 
"prizes" being, I think, équivalent words, within the meaning of the 
act. It seems to me that we must not construé the statute as embracing 
only such a lottery as the Louisiana Lottery was, where there was a 
wheel and other paraphernalia for drawing out numbers, because I 
do not think Congress had référence to any particular mechanism for 
giving effect to the opération of lot or chance. I think it had a more 
gênerai purpose, in the language used, than that, and that a more un- 
restricted meaning should be given to the words of the statute ; and, 
without undertaking to lay down any gênerai principles or to give any 
précise définitions, it will suffice to hold that the facts charged in the 
indictment présent a case within the gênerai meaning and intent of the 
act. I think, if the facts stated in the indictment are true, the accused 
must be found to hâve caused a common carrier to carry from one 
state to another a paper, certificate, or instrument purporting to "rep- 
resent" a "chance" in what may properly be called a lottery or other 
similar enterprise. This the act makes a public offense. 
The demurrer must be overruled. 
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BEOtJRITT TRUST CO. OF CAMDEN, N. J., T. UNION TRUST CO. tt al. 

(Circuit Court, B. D. Pennsylvania. December 30, 1904.) 

No. 22. 

t. FiDEBAL AND STATE CoUETS— OONIXICTING .TURISDICTION. 

Where a state court had assumed jurlsdiction of a suit for the fore- 
closure of a railroad mortgage, had appointed a recelver, and entered 
a decree directing a sale, and had power to grant complalnants relief 
with référence to certain rolling stock on whlch they clalmed a lien, etc., 
a fédéral court would not thereafter assume jurlsdiction of complaln- 
ants' bill to déclare and enforce sueh lien. 

2. Same—Statutes— Injunotion. 

Rev. St. § 720 [U. S. Comp. St. 1901, p. 581], prohlbltlng the Issuance 
of an înjunctloii by United States courts to stay proceedings in any 
state court, except In bankruptcy cases, prohlblts the Issuance of an 
Injunction or restralnlng order against proceedings In a state court from 
tbe commencement of tbe suit untll the judgment or decree Is satisfled. 
[Ed. Note. — Fédéral courts restralnlng proceedings in state courts, see 
notes to Garner v. Second Nat. Bank, 16 C. C. A. 90; Central Trust Co. 
V. Grantham, 27 C. 0. A. 575 ; Copeland t. Bruning, 63 C. C. A. 437.J 

In Equity. 

James W. M. Newlin, for complainant. 

Wm. S. Hammond and D. L,. Krebs, for respondents. 

_ HOLLAND, District Judge. This is a bill in equity filed in this 
district to restrain the Union Trust Company, trustée, one of the de- 
fendants, from selling certain property under a decree of the court of 
common pleas of Clearfield county. Défendants demur to the bill upon 
the ground that the court of common pleas of Clearfield county, Pa., 
sitting in equity, long prior to the commencement of the complainant's 
suit in this bill, took complète jurisdiction of the subject-matter set 
forth in the bill of complaint, and that the complainant has a com- 
plète remedy at law. The facts necessary to an understanding of this 
case, so far as can be gathered from the bill filed, are as follows : The 
Altoona & Philipsburg Connecting Railroad Company executed a mort- 
gage on June 1, 1893, upon its property and leased Unes to the Union 
Trust Company, trustée. A judgment nisi was entered thereon April 
24, 1904, for the sum of $366,675, and a decree made to sell the said 
property, together with the rolling stock, unless the same was paid by 
the défendants therein on or before June 1, 1904. Frank McCulley was 
appointed receiver of the Altoona & Philipsburg Connecting Railroad 
Company and the Pittsburg, Johnstown, Ebensburg & Eastern Rail- 
road Company by the said court of common pleas of Clearfield county, 
and obtained a rule in said court on parties interested to show cause 
why the said railways and rolling stock claimed by the complainant 
in this bill should not be placed in his possession, which rule was re- 
turnable Thursday, May 12, 1904. This rolling stock used by the 
Altoona & Philipsburg Connecting Railroad Company and the Pitts- 
burg, Johnstown, Ebensburg & Eastern Railroad Company is claimed 
by the complainant, as trustée for certain car-trust certificates created 
under certain agreements, by which thèse railroad companies leased this 
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rolling stock subject to the rights of the complainant, trustée for the 
trust certificates. The relief prayed for in this bill is that the défend- 
ants, or any of them, be enjoined from further proceeding under the 
bill in equity in the court of common pleas of Clearfield county until 
this court shall make a suitable decree identifying the complainant's 
rolling stock upon the lines of thèse railways and protect the complain- 
ant from sale of this rolling stock ; (b) requiring the companies to fur- 
nish a complète inventory of the rolling stock ; (c) to détermine the lease 
now existing for said rolling stock, and to require the défendants to 
answer generally ; and such other relief as the court may deem proper. 

Upon the demurrer being filed the complainant moved to amend so 
as to alter its bill, and, instead of alleging that the decree of the court 
of common pleas of Clearfield county directs the sale of its rolling stock, 
it now asserts, in its amended bill, that the decree of the Clearfield 
county court does not direct the sale of the rolling stock, but that the 
défendant the Union Trust Company, notwithstanding this fact, has 
threatened to sell this rolling stock under said decree. The défendants 
oppose this amendment. The resuit, however, will not be différent 
even if the amendment be allowed. The Clearfield county court has 
assumed jurisdiction of this whole subject-matter, and has ample powei 
to grant complainant the relief sought in its bill. It is a matter arising 
out of the foreclosure proceedings in Clearfield county, and, as that 
court has obtained jurisdiction or possession of the cause, it should 
retain it throughout to the exclusion of ail other courts. The case of 
Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 145, is 
directly in point. See, aiso, Covell v. Heyman, 111 U. S. 176, 4 Sup. 
Ct. 355, 28 L. Ed. 390, and Freeman v. Howe, 65 U. S. 450, 16 L. Ed. 
749. Section 720 of the Revised Statutes [page 581, U. S. Comp. St. 
1901] prohibits the issuing of an injunction by any United States court 
to stay proceedings in any court of a state, except in bankruptcy cases. 
Under this section it has been held that, where a fédéral court and a 
state court hâve jurisdiction, the tribunal whose jurisdiction first at- 
tached holds it to the exclusion of the other until its duty is fully per- 
formed and the jurisdiction involved is exhausted. Harkrader v. Wad- 
ley, 172 U. S. 148, 19 Sup. Ct. 119,43 L. Ed. 399. This section ap- 
plies to prevent the issuing of an injunction not only to a state court, 
but it prohibits a restraining order against parties to the suit in a state 
court. Dial v. Reynolds, 96 U. S. 340, 24 L. Ed. 644; Wagner v. 
Drake (D. C.) 31 Fed. 851 ; Peck v. Jenness, 48 U. S. 625, 12 L. Ed. 
841 ; Diggs V. Wolcott, 8 U. S. 179, 2 h. Ed. 587. The prohibition 
extends not only to the proceedings in a state court up to and includ- 
ing the final judgment, but to the entire proceedings from the com- 
mencement of the suit until the exécution issued on the judgment or 
decree issatisfied. Wayman v. Southard, 23 U. S. 1, 6 L. Ed. 253; 
Leathe v. Thomas, 97 Fed. 136, 38 C. C. A. 75 ; Fenwick Hall Co. v. 
Town of Old Saybrook (C. C.) 66 Fed. 389. 

The bill, as originally filed, allèges the threatened sale of the claimed 
property under a decree of the Clearfield county court, and asks this 
court to interfère to restrain the parties from carrying out the order 
of that court. The décisions above cited make it clear that this court 
cannot interfère ; and we do not think the complainant would be in any 
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better position if its bill be amended, because it alleg-es in the amend- 
ment tliat, wliile the decree of the Clearfield county court does not direct 
the sale of the rolling stock, yet, notwithstanding, the trustée threatens 
to sell it under this decree, and prays that it be restrained. It is very 
plain that this trustée is acting under the order or decree of the Clear- 
field county court, and according to the allégations in the amended bill 
it interprets that decree as authorizing it to sell complainant's rolling 
stock. Complainant's understanding of the decree is différent, and 
it cornes to this court for the purpose of having a construction put upon 
the decree of the Clearfield county court contrary to that placed upon 
it by the officer of that court, and then requests this court to issue an 
order restraining the défendants from carrying out the Clearfield coun- 
ty decree as they interpret it. This court has no authority to make such 
a decree. The proper forum for the complainant to obtain the relief 
sought for is in the court of common pleas of Clearfield county, 
Demurrer sustained. 



NORTHERN LUMBER CO. v. O'BRIEN et al. 
(Circuit Court, D. Minnesota. January 24, 390.5.) 

1. RATLROAD LaNDS— WITHDBAWAL l'ROM EKTBY— CONFLICTING CLAIMS. 

Where certain railroad lands were withdrawn from pre-emption or 
liomestead entry on the fliing of tlie gênerai route of a proposed railroad 
to wMch lands had been granted by Congress, such withdrawal of lands, 
which also came within the place limita of a subséquent grant to an- 
other railroad, excepted the lands from the subséquent grant, though, 
when the first railroad was afterwards built, its Une was so changed that 
the lands did not come within Its grant. 

See 124 Fed. 819. 

James B. Kerr, for complainant. 
J. N. Searles, for défendants. 

LOCHREN, District Judge (orally). On May 5, 1864, Congress 
enacted a statute granting to the Lake Superior & Mississippi Railroad 
Company certain lands inaid of the construction of a railroad from 
St. Paul to some point on Lake Superior, state of Minnesota, the grant 
being of the odd-numbered sections within specified limits, reserving 
lands which had been disposed of or which were covered by pre-emp- 
tion or homestead entry, or in any other manner appropriated or re- 
served, and providing for indemnity in lieu of any such lands from 
odd sections within certain other specified limits. On the 7th day of 
May, 1864, two days la ter, the Lake Superior & Mississippi Railroad 
Company filed a map of its gênerai route in the Land Department, 
and thereupon the Commissioner of the General Land Office issued 
an order withdrawing lands in odd sections from pre-emption or home- 
stead entries within the supposed limits of this grant, and this order 
included the lands in question. On July 2, 1864, the land grant to 
the Northern Pacific Railroad Company was enacted, and the lands in 
question also came within the place limits of the grant to that road, 
according to the line of definite location which was afterwards adopt- 
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ed by tlie Northern Pacific Company and filed with the Secretary of 
the Interior. 

The only question in the case is whether thèse lands having been 
withdrawn by executive authority prior to the passage of the act 
granting the lands to the Northern Pacific Railroad Company, this 
took them out of that grant ; as when the Une of definite location of 
the Lake Superior & Mississippi Railroad was afterwards determined 
upon, adopted, and filed thèse lands did not come within the limits 
of lands granted to that company. According to the usage of the 
Land Department for a long time, it had been customary to withdraw 
the lands along the Unes of railroads which would come within the 
définition of lands which were granted to aid their construction from 
public sales and from entry by homesteaders or pre-emptors for the 
purpose of reserving them for such grants; and that had been donc 
in this case with référence to the supposed line of the Lake Superior 
& Mississippi Railroad before the grant to the Northern Pacific Com- 
pany. The question is whether this réservation of them by executive 
authority excepted them or took them out of the subséquent grant to 
the Northern Pacific Railroad Company. It seems to me that under 
the authority of the case of Wolcott v. The Des Moines Company, 5 
Wall. 681, 18 L. Ed. 689, it did hâve that effect, although, when' the 
Lake Superior & Mississippi Railroad was afterwards built, the line 
had been changed so that the lands did not come within its grant, but 
fell entirely outside of it. Under the authority of that case, at the 
time of the passage of the act making the grant to the Northern Pacific 
Railroad Company the lands were, by executive authority, in the sup- 
posed carrying out of the act of Congress making the prior land grant, 
reserved and withdrawn, and did not then stand in the category which 
would be understood by the gênerai term "public lands," but came 
within the exception of lands that had been reserved. I am inclined 
to think that this conclusion is determinative of this case, and that 
a decree must be entered dismissing the bill. 

Ordered accordingly. 



THE SHENANDOAH. 

'District Court. N. D. Callfornla. December 20, 1904.) 

No. 13,360. 

1. Seambn— Injuet in Service— Liability of Vessel. 

Evidence- considered, and held insuÊBcient to show that the In Jury of 
a seaman was due to the négligence of the officers of the vessel, or to 
defective appliances, or that the master failed in hls duty in not putting 
into a port to obtaln médical treatment and eare for the seaman after the 
injury, which, although In fact serions, was of such nature that its estent 
was not apparent, and could only hâve been discovered by a médical 
examination. 

In Admiralty. Suit by seaman to recover for injuries and for fail- 
ure of the master to aflford hiin proper surgical treatment. 

F. R. Wall, for libelant 

Andros & Hengstler, for respondent. 



IN EE LESSARD. 305 

DE HAVEN, District Judge. I hâve fully considered the évidence 
in this case, and my conclusion therefrom is that the master and officers 
of the Shenandoah used reasonable care in overhauHng her rigging be- 
fore reaching Cape Horn, and in replacing old and defective ropes with 
others, which in the judgment of her officers were sufficiently sound 
and strong to make the vessel's rigging seaworthy. I am also of the 
opinion that the évidence does not show that the gasket upon which 
the libelant was engaged in hauHng while furling' the maintopsail 
parted, or that his falling from aloft was caused by the unsound con- 
dition of such gasket, as alleged in the libel. Nor do I think that 
after the libelant was injured the master failed in his duty to him in 
not putting into Port Stanley, or one of the other ports named in the 
libel, in order that he might receive surgical treatment. It is true the 
libelant's injury was in fact serions and painful. But this did not 
necessarily make it the duty of the master to deviate from his course, 
and make for some port where libelant might obtain the services of a 
surgeon. The master was only required to exercise a reasonable judg- 
ment as to the extent of libelant's injuries, and as to the necessity of 
placing him under the care of a physician at some near port. In the 
case of The Iroquois, 113 Fed. 964, the court, in discussing the extent 
of the master's obligation when a seaman is injured at sea in the dis- 
charge of his duties, said: 

"Of course, if the vessel were so far at sea as to make It uricertain whether 
she could reach the nearest port in time to beneflt the sufferer, or If the mas- 
ter had no reason to believe that the sickness or injury was serlous, he woulcl 
not be chargeable wlth négligence for proceeding on his course, giving to the 
seaman such care as his knowledge and the eonveniences on board the vessel 
would permit. When there is no physician to consult, the master must neces- 
sarily détermine, as best he may, whether the injury or sickness is such as to 
endanger life or limb ; and he cannot be eharged with négligence simply be- 
cause he erred In judgment as to the necessity for putting into port, when the 
nature of the dlsease, or the extent of the injury was obscure, and its serions 
charaeter would not bave been apparent except to a physician or surgeon." 

This language is particularly applicable to the présent case. That 
libelant sustained a lésion in the région of his hip joint was not appar- 
ent, and could not hâve been discovered except by a surgeon ; and the 
master is not to be charged with négligence in acting upon the belief 
that the extent of libelant's injury was only the severe bruising of his 
thigh, and the nervous shock incident to the fall. 

The libel will be dismissed, the claimant to recover costs. 



In re LESSARD. 

(Circuit Court, D. New Hampsliire. January 5, 1905.) 

No. 521. 

Abmt— Minces— Bnlistment— Désertion— Aerest—Habeas Coepus. 

Where a minor under the âge of 18 years enlisted without the consent 
of his father, then living, and after his arrest for désertion, but before 
final hearing of a writ of habeas corpus by the father to obtain his 
discharge, formai charges of désertion and fraudulent enlistment, etc., 
were preferred against him by the military authorities, he could not be 

134 F.— 20 
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dlscharged under such writ untll he had satisfled the charges pendlng 
against hlm by the governmenL 

F. P. Tilton, for petitioner. 
C. J. Hamblett, U. S. Atty. 

ALDRICH, District Judge. This is a habeas corpus proceeding 
upon pétition of a father to secure the discharge of a rainor son, 
who enlisted in the army without his consent. Before the pétition 
for the writ, Lessard had been arrested as a déserter by the city 
marshal of Laconia by virtue of a proclamation issued by military 
authority, and under color of the act of Congress authorizing civil 
officers to arrest under such a proclamation. Upon citation to the 
city marshal to appear and show cause why the writ should not 
issue, and upon due hearing, the writ issued, and the minor son was 
brought before this court, and the petitioner and the government 
were heard. After the arrest, and after the issuance of the writ, 
but before judgment or final hearing in this court, and within a 
reasonable time, formai charges of désertion and fraudulent en- 
listment and receipt of pay and allowances were preferred against 
the minor by the military authorities. 

The récent case of United States v. Reaves (decided in the Court 
of Appeals for the Fifth Circuit) 126 Fed. 127, 60 C. C. A. G75, 
seems to be exactly in point to the case under considération. I 
cannot view the case In re Carver (C. C.) 103 Fed. 624, as at ail 
décisive of the situation involved hère, for the reason that there 
the case was not one of désertion, nor was it a case where the mil- 
itary authorities had acted by proclamation or arrest. Likewise 
the case of Ex parte Houghton (C. C.) 129 Fed. 239, difïerentiates 
itself from the case at bar, because there the arrest was made and 
the charges preferred subséquent to the pétition for habeas corpus, 
and the décision was made to rest upon the ground that the juris- 
diction of the Circuit Court — in other words, the civil tribunal — 
liad first taken hold of the situation. The resuit is that I find no 
controlling authority in this circuit governing a case Hke the one 
before me. That being so, and the questions involved having réf- 
érence to fédéral statutes, and being questions of a character to 
be governed by gênerai law, I must accept the décision of the 
United States Circuit Court of Appeals in the Fifth Circuit, to 
which I hâve referred, as décisive of this case, in its présent aspect, 
against the pefcitioner. By arrangement, the city marshal was per- 
mitted to lodge the respondent in safe-keeping with the command- 
ing officer of Ft. Constitution, in New Castle, subject to the writ. 
It is tlierefore only necessary to discharge the writ of habeas cor- 
pus, which will leave the minor in custody of the militkry author- 
ities. This should be donc, however, as in the case in the Fifth 
Circuit, without préjudice to the petitioner's right to demand his 
son's discharge from the army, and enforce the same by appropriate 
remedy, when the son shall hâve answered or satisfied the char- 
ges now pending against him in that department of the govern- 
ment. 

Writ dîscharged, without préjudice. 
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In re FELDSER. 

(District Court, E. D. Pennsylvania. January 14, 1905.) 

No. 1,807. 

1. Bankeuptct— Pkopebtt or Bankbupt— Eecovebt— Thied Peeson— Liabil- 

ITY— PbOOF. 

A trustée is not entitled to recover funds alleged to belong to a bank- 
rupt from a third person unless the proof shows beyond a reasonable 
doubt that such person bas the fund or property in hls possession or oou- 
trol. 

2. Same— Evidence— PiNDiNGS. 

Evidence in a proceeding to require a third party to pay over to a 
trustée lu bankruptcy certain nioneys clalmed to be in hia possession, 
but belonging to the bankrupt, held to sustain a décision by the référée 
in favor of the trustée. 

In Bankruptcy. 

Henry N. Hessel, for trustée. 
Julius C. Levi, for Samuel Feldser. 

HOLLAND, District Judge. This is a certificate of review to 
the décision of the référée directing Samuel Feldser to pay over 
to J. Howard Reber, trustée in bankruptcy of the estate of Rosa 
Feldser, bankrupt, the suni of $2,800. The référée, after taking 
188 pages of testimony upon the ruie of Samuel Feldser to show 
cause why he should not pay over $3,500 to the trustée, filed an 
opinion in which he finds that Samuel Feldser has in his posses- 
sion or control the sum of $2,800, and directs him to pay the same 
over to the trustée. I hâve gone over the évidence and the opinion 
of the référée very carefully, and I am convinced that he is correct 
in his conclusions of law and fact, with the exception of the amount 
which he finds should be paid over. It is necessary that it should 
be, as stated by the référée, found beyond a reasonable doubt that 
the person against whom the order is made has the funds or prop- 
erty in his possession or control. 

On the 30th day of November, 1903, Samuel Feldser received 
$5,500 from Mr. Lessig, Jr., for the sale of the store, and immedi- 
ately thereafter began paying ofï some of the creditors. To the 
Citizens' National Bank he paid $1,500, and to the Tri-County Bank 
$500. He further states that he paid to varions persons in Potts- 
town différent sums, ranging from $15 to $500, making a total of 
small amounts of $1,200, and he gives the names and résidences of thèse 
persons to whoin thèse amounts were paid. The sums particularly 
specified as paid to thèse persons named do not total to the sum 
of $1,200, but there are others that he claims were paid, whose 
names he failed to recollect; and the évidence in regard to the 
$1,200 is very suspicious, it is true. But notwithstanding the fact 
of its being improbable, the names of the parties to whom the pay- 
ments were made were in Pottstown, and the creditors could hâve 
ascertained whether or not he was telling the truth as to thèse pay- 
ments; and, in the absence of any évidence from them to the con- 
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trary, the character of his testimony and the circumstances as to 
the payments having been made are not sufficient to convince me 
beyond a re^sonable doubt that this money was not paid out by him. 
But as to the balance, to wit, $2,250, which he claims he paid to his 
mother, I am convinced he still has it in his possession and con- 
trol. The whole transaction, from the beginning, is of a character 
to indicate a fixed design to defraud creditors. The method of 
disposing of it to Lessig, and the story as to how it occurred, its 
transfer to the présent owner, ail indicate what was the object of 
the varions transactions. But this can only throw light upon the 
question as to what Samuel Feldser was aiming to do by the trans- 
fer of the property, and would be no reason why an order should 
be made to require him to pay over money if he did not hâve it in 
his possession. His story of the sale and disbursement is so gro- 
tesque and improbable that no one can possibly believe it, and, 
taken together with other évidence and circumstances in the case, 
T hâve no doubt whatever but that he has now in his possession and 
control $2,250. 

The exceptions to the referee's order are therefore dismissed, 
and it is ordered and decreed by the court that Samuel Feldser be 
directed to pay over to J. Howard Reber, trustée in bankruptcy of 
the estate of Rosa Feldser, bankrupt, the sum of $2,350 on or before 
February 15, 1905. 



Ex parte LOOK. 

(District Court, N. D. California. December 27, 1904.) 

No. 13,396. 

1. Habeas Cokptjs— Ceimikal Convicted bt Statu Court— AppEAt,—Ai- 

LOWANCE. 

A fédéral court will not allow an appeal from Its décision refusing a 
writ of habeas corpus to release one convicted of murder by a state 
court, when on a préviens wrlt of error the United States Suprême 
Court had decided that no rights secured to the accused by the fédéral 
Constitution and laws had been violated, and the only ground for the 
application was that défendant was never properly chargea before a 
committing magistrate. 

On Habeas Corpus. 

The petltioner, Lee Look, was convicted In one of the Buperlor courts of 
the State of California of the crime of murder, and thereupon sentenced to 
sufifer the penalty of death. Tliis judgment was afflrmed by the Suprême 
Court of the state, and from this .iudgment a writ of error was taken to the 
Suprême Court of the United States. The writ of error was dismissed by 
that court, but for what reason does not appear, and thereupon the petl- 
tioner flled his pétition in the District Court et the United States for the 
Northern District of California for a wrlt of habeas corpus, claiming that he 
had never been properly charged before the committing magistrate wIth the 
crime of murder, and that the information upon which he was tried was, for 
that reason, void, and his conviction thereon was in violation of the rights, 
privilèges, and Immunitles grauted lilm by section 1, art. 14, of the amend- 
ments of the Constitution of the United States. 

A. H. Jarman, for petitioner. 
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DE HAVEN, District Judge. Petitioner herein has filed his pétition 
for an order allowing an appeal from the order of tliis court denying 
Iiis application for tlie issuance of a writ of habeas corpus. The case 
as présentée is in principle the sarne as that of In te Durrant (C. C.) 
84 Fed. 314-317, and, following the rule therein announced, the péti- 
tion for an order allowing an appeal is denied. 



In re HASKBLL'S ESTATE. 

(District Court, N. D. California. December 20, 1904.) 

No. 433. 

1. Bankrdptct— Assignées— Appointment—Necessitt. 

A baukrupt, asainst whom prooeedings were Instituted In December, 
1868, was alleged to hâve sold certain land to petitioiier's predecessors 
In interest prior to 1860, but petitioner alleged that the conveyance exe- 
cuted by the bankrupt omitted the 'and In controversy by mistake. Helrl. 
that a successor to the bnnkrupt's assignée, who died in 1893, would not 
be appointed solely to enable petitioner to quiet her tltle to the land. 

J. S. Carr, for petitioner. 

DE HAVEN, District Judge. This is an application for the appoint- 
ment of an assignée of the estate of Daniel H. Haskell in place of Henry 
C. Hyde, who died in 1893. The bankruptcy proceeding was com- 
menced in the month of December, 18G8. The petitioner is an adverse 
claimant of certain real estate alleged to hâve been sold by the bank- 
rupt, prior to the year 1860, to some one of petitioner's predecessors in 
interest, and omitted by mistake from the deed of conveyance executed 
by the bankrupt. The only reason set forth for the appointment of an 
assignée is to enable the petitioner to sue him, and thus to quiet the title 
to the land which she claims, and the record title to which stands in 
the name of the bankrupt. I do not think the court would be justified 
in appointing an assignée for any such purpose upon the pétition of an 
adverse claimant. 

The pétition will be denied. 



HALL et al. v. NORTH PACIFIC COAST R. CO. 
(District Court, N. D. California. December 16, 1904.) 

No. 13,186. 

1. Death — Evidence. 

In an action for the alleged death of a passenger resulting from tho 
siuking of a ferryboat in a collision, évidence reviewed, and held suffi- 
cient to sustain a flnding that deceased was a passenger on the boat that 
sunk, and lost his life in the collision. 

2. Collision— Feeryboats— Mutual Fault. 

Where tvpo ferryboats approaching each other attempted to cross 
courses in a dense fog, when neither could see the other in tlme to avoid 
a collision, they were both at fault — the one for attempting the nian- 
euver ; and the other in assenting to it and puttiiig her wheel hard astar- 
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board, causlng her to swing one point nearer to the other boat, though sh© 
immediately stopped and reversed her englnes. 

3. Same— Limitation op Liability. 

Where, after collision, the corporation owning both boats filed a pétition 
to limit its liabillty with référence to the boat lost only, and did not 
offer to surrender the colliding boat, an interlocutory decree that the 
owner of the boat lost was entitled to limlt its liabillty to the appraised 
value of snch boat with Its freight pending was no bar to libelant's sub- 
séquent action agalnst the owner for damages for the death of a passen- 
ger in such collision, in whlch It was held that both boats were at fault, 
though libelant had appeared and presented a claim for such damages 
in the limitation proceeding. 

[Ed. Note. — Limitation of vessel owner's llability, see note to The 
Longfellow, 45 C. C. A. 387.] 

4. Same— JuDGMENTS— Satisfaction. 

Where libelant appeared In a proceeding by the owner of certain ferry- 
boats to Ilmit liabillty as to one of them for a collision, and flled a claim 
for death of a passenger, the owner of the boats, on satisfying the decree 
in such proceeding, would be entitled to hâve the amount paid libelant 
thereunder deducted from the amount of damages awarded her in a sub- 
séquent suit for damages on the same cause of action. 

5. Same— Damages. 

Where deceased, at the tlme of hls death in a collision at sea, was be- 
tween 52 and 53 years of âge, and had been livirg with hls faniily, eon- 
sisting of himself and seven children, damages-- to the extent of $5,000 
were recoverable therefor. 

H. V. Morehouse, for libelant. 
Wm. W. Deamer, for respondent. 

DE HAVEN, District Judge. This is a libel in personam, brought 
by Patrick Cassidy, as guardian ad litem of Catherine Hall, an incom- 
pétent person, and also of her minor children, to recover from the de- 
fendant damages alleged to hâve been sustained by those for whom the 
action is prosecuted by reason of the drowning of one Alexander Hall 
as the resuit of a collision between the steam ferryboats San Rafaël 
and Sausalito on November 30, 1901. The libel allèges that Hall was 
a passenger on the San Rafaël at the time, that the défendant was the 
owner and engaged in operating both of the colliding steamers, and 
that the collision was caused by the négligence of the défendant in their 
navigation. The défendant, in its answer, dénies that Hall was a 
passenger on the San Rafaël, or that he was drowned as a resuit of the 
collision referred to in the libel; also dénies that such collision was 
caused by the négligence ôf the défendant ; and also pleads in abate- 
ment certain proceedings prosecuted in this court by the défendant for 
limitation of liabillty for the damages growing ont of said collision. 

1. The évidence bearing upon the question whether Alexander Hall 
was a passenger upon the San Rafaël, and lost his life in the collision, is 
entirely circumstantial. He was about 52 years of âge, and resided 
near Sacramento city, with his family, consisting of himself and seven 
children. His wife was in another part of the state under treatment 
for some mental disease. The évidence shows that he was a kind 
father, seldom away from his childrep, and never for more than a 
few days. He left his home on the day of the collision with the 
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avowed purpose of going to San Rafaël, to visit his brother-in-law, 
and reached Oakland about 5 o'clock in the afternoon of that day, and 
was last seen on the ferryboat leaving Oakland at that hour for San 
Francisco. This boat reached San Francisco in time for him to hâve 
taken passage on the San Rafaël on the fatal trip when she came into 
collision with the Sausalito and was sunk. He has never been heard 
of since. While it must be admitted that thèse facts, in the absence 
of direct proof that he was on the San Rafaël when she left San Fran- 
cisco on her last trip, do not make a very strong case in favor of the 
contention of the libelant that Hall was a passenger on the San Rafaël, 
and was drowned, still it cannot be said as a matter of law that they 
are insufïicient to prove the fact thus contended for. The most rea- 
sonable conclusion to be drawn from thèse facts is that he was a 
passenger on the San Rafaël, and was drowned. There is nothing in 
the évidence to suggest any other cause for his continued absence from 
home and family. 

2. The facts relating to the collision between the San Rafaël and 
Sausalito, and which the libelant insists show négligence upon the 
part of the servants of the défendant in the navigation of both steamers, 
may be very briefly stated : The San Rafaël left San Francisco for Sau- 
salito about the hour of 6 :15 on the evening of November 30, 1901, and 
the Sausalito left the town of Sausalito for San Francisco at about the 
same time. The night was dark, and the fog very thick. Just after 
passing Alcatraz Island, the master of the Sausalito heard the fog 
whistle of the San Rafaël, from one-half to one point off his port bovi', 
and shortly thereafter the San Rafaël sounded two whistles, indicating 
that she was going to port. The Sausalito answered with two whis- 
tles, and the wheel of the Sausalito was immediately put hard astar- 
board, for the purpose of changing her course to port. The master 
of the Sausalito testified, in substance, that he knew the San Rafaël 
was in error in giving the passing signal to port, and that, after an- 
swering the same, he at once gave orders to his engineer to stop and 
back his vessel, and at the same time gave three blasts of his whistle, 
to notify the other steamer that his engines were reversed. The en- 
gines of the San Rafaël were also reversed about the same time, and 
within a very short time thereafter — not more than two minutes — the 
collision occurred, the bow of the Sausalito striking the San Rafaël an 
angling blow on her starboard side, and injuring her to such an ex- 
tent that she sank in 20 minutes, and became a total loss. The évi- 
dence also shows that just prior to the collision the Sausalito had 
swung to port one point. There was a strong ebb tide pressing 
against the side of the San Rafaël at the time, and the défendant 
claims that the Sausalito was not under headway, and that the colli- 
sion was caused by the drifting of the San Rafaël upon the Sausalito. 
In the view I take of the case, it is not necessary to détermine whether 
this cbim is sustained by the évidence or not. My conclusion from 
ail of the évidence is that the collision was caused by the mutual fault 
of the steamers in attempting to cross courses in a dense fog, when 
neither could see the other in time to avoid a collision. It is true the 
first error was committed by the San Rafaël, but it was certainly an 
error upon the part of the Sausalito to assent to the San Rafael's pro- 
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posed change of course, and to starboard her wheel for the purpose of 
passing to port; and the évidence does not satisfy me that the effect 
of this error was rendered harmless by the subséquent action of the 
SausaHto in stopping and reversing her engines. She had swung to 
port one point, and her wheel was still hard astarboard at the time 
of the collision, and, in my opinion, in thus changing her course, she 
contributed to the cause of the collision. 

3. The défendant filed in this court a pétition to limit its Hability, as 
owner of the steamer San Rafaël, for ail damages growing out of the 
collision mentioned in the libel. The libelant hère appeared in the pro- 
ceeding as guardian ad litem of the widow and children of Alexander 
Hall, and presented his claim for the same damages sought to be re- 
covered by him in this action. An interlocutory decree has been en- 
tered in that proceeding, which decrees that the défendant "is entitled 
to limit its Hability, as owner of the steamer San Rafaël, for and on 
account of the matters and things in its said pétition alleged, * * * 
and its Hability, as owner of the steamer San Rafaël, is limited to the 
appraised value of the said steamer San Rafaël with its freight pend- 
ing." It is claimed by the défendant that upon thèse facts the libelant 
is not entitled to recover in this action, and the same should abate. I 
cannot give my assent to this contention. The défendant in the pro- 
ceeding referred to never sought to limit its Hability, as owner of 
the SausaHto, for the damages resulting from the collision betweeu 
the San Rafaël and SausaHto, and it is apparent from the decree there- 
in that the court did not intend to limit the Hability of the défendant 
for any wrongful act of the SausaHto contributing to such colHsion. 
It may be conceded that the court ought in that proceeding to hâve re- 
quired the défendant to also surrender the SausaHto, and thereupon 
hâve limited the Hability of the défendant to the value of both steam- 
ers, and thus hâve disposed of ail questions growing out of the collision 
in one action ; but this was not done, and, not having been donc, the 
right of the libelant to maintain this action is not afïected by the decree 
limiting the defendant's Hability as owner of the San Rafaël. Of course, 
when the défendant satisfies the decree in that proceeding, it will be en- 
titled to hâve the amount paid to the libelant thereunder deducted from 
the amount of damages awarded by the decree herein. In this way, the 
défendant will be allowed to satisfy both decrees by the payment of the 
actual amount of damages for which it is personally liable. 

4. Upon the question of damages there is but little to be said. The 
deceased was 53 or 53 years of âge at the time of his death. There is 
no évidence in relation to his average earnings, but the court will be 
warranted in presuming that he was able to support his family. Be- 
sides, the loss of the training and counsel of a discreet and kind father 
may be taken into considération in fixing the damages stistained by 
his minor children by reason of his death. Shearman & Redfield on 
Négligence, § 771. 

My conclusion is that the libelants are entitled to recover the sum of 
$5,000 as damages, and costs, with interest from date until the decree is 
satisfied; the decree to be satisfied by the payment of the sum so 
awarded, less any amount which may be paid to the libelants upon 
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the decree rendered in their favor in the Matter of the Pétition of the 
North Pacific Coast Railroad Company, 134 Fed. 749, for a limitation 
of its liability, filed in this court, and numbered 13,112. 

Let a decree be entered in accordance with the foregoing opinion. 



SESSIONS et al. t. SOUTHERN PAC. CD. et aL 

(Circuit Court, N. D. California. December 27, 1904.) 

1. FEDERAL Courts— Remo VAL of Causk— Sepaeablb Conteovebst— Action 
FOB Death. 

Where, In an action for deatli of a passenger, plaintlflP jolned the 
railroad company, a nonresldent corporation, with certain of its em- 
ployés, operating the colliding trains which caused the accident, who 
were of the same citizenship as plaintiff, but the only négligence averred 
was that of the servants in control of the trains, the corporation's lia- 
bility belng based wholly on the fact that the acts of the servants were 
within the scope of their employments, and bound the company, the 
complaint did not charge a .1oint tort, and henee the corporation was 
entitled to remove the cause to the fédéral court. 

[Ed. Note. — Separable eontroversy as ground for removal of cause to 
fédéral court, see notes to Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke 
V. Valleytown Minerai Co., 35 C. C. A. 155.] 

On Motion to Remand Cause. 

W. B. Rinehart and Welles Whitmore, for plaintiffs. 
P. F. Dunne, for défendants. 

HUNT, District Judge (orally). Plaintiff allèges that she is the 
widow of Charles A. Sessions, deceased, and that Nathan P. Sessions, 
also a plaintiff, is the son and only child of said Charles A. Sessions, 
deceased. Plaintiff allèges: That she was entirely dépendent upon 
her husband for maintenance and support. That she and her son and 
the défendants McGuire and Cole are résidents of the state of Cali- 
fornia. That the défendant Southern Pacific Company is a corpora- 
tion organized and existing under the laws of the state of Kentucky, 
doing business in the state of California, and that on December 20, 
1902, the défendant company was engaged in operating trains upon 
its railway lines between the city of Oakland, Cal., and the city of 
Fresno, in the same state. That on said December 20, 1902, at the time 
of the occurrences set out, and at the time of the death of said Charles 
A. Sessions, the défendants McGuire, Dolan, and Cole were employed 
by, and were employés and servants of, the défendant corporation, the 
défendant McGuire being a locomotive engineer, engaged in managing 
and running the locomotive engine attached to and being part of a 
certain passenger train of the défendant known as the "Stockton 
Flyer," and the défendants Dolan and Cole acting in the respective ca- 
pacities of conductor and brakeman upon a certain train operated by 
the défendant corporation and known as the "Owl" train, and that the 
défendant Dolan was at said time in the management and control of 
the said passenger train known as the "Owl" train, and the défend- 
ant Cole was at the same time acting as passenger brakeman on the 
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said train. That upon December 20, 1902, the said Charles A. Sessions 
purchased a ticket entitling him to passage over the defendant's line 
from Oakland to Fresno by way of the town of B3'ron, and was taken 
as a regular passenger upon the "Owl" train, and that the défendant 
Company carried the said Sessions on said day from Oakland to a 
point on said raihvay line near the town of Byron, where the said 
"Owl" train stopped, and the car in which said Sessions was riding 
as a passenger stopped; and while said car and the said "Owl" train 
stopped and were standing on the track of the said railway the said 
car and the said train were run into from the rear by another train 
of cars drawn by a locomotive engine, said train being known as the 
"Stockton Flyer," and which said locomotive engine and said train of 
cars known as the "Stockton Flyer" were being run at said time by said 
défendant, its agents, servants, and employés, including said McGuire, 
over and along said line of railway, at a high rate of speed. That the 
said "Owl" train was at said time owned, managed, and controUed 
by the said défendant Southern Pacific Company, its agents, servants, 
and employés, one of which was the said Dolan, and one of which was 
the said Cole. That the said train known as the "Stockton Flyer" 
collided with the car of the "Owl" train, in which the said Charles A. 
Sessions was riding, and then and there killed him ; and that said 
collision and said wreck and the said death of the said Sessions v/ere 
caused by, and were the direct resuit of, the carelessness and gross nég- 
ligence of the said défendants. Plaintiffs ask damages in the sum ol 
$20,000. 

The action was instituted in the superior court of the state of Cali- 
fornia in and for the county of Alameda, and thereafter the défendant 
Southern Pacific Company filed its pétition for removal, alleging its 
incorporation under the laws of the state of Kentucky, and that the 
plaintiffs Ella A. Sessions and N. P. Sessions were and are résidents 
and citizens of the state of California, and that thers is in said suit a 
controversy whoUy between citizens of différent states. Défendant also 
sets forth in its pétition for removal that in June, 1903, an action was in- 
stituted upon the same claim as herein set out against this défendant in 
the superior court of the state of California in and for the county of 
Contra Costa, to recover of this défendant, as the sole défendant there- 
in, the sum of $20,000, for the same damages alleged to hâve been sus- 
tained by the same plaintifïs, Ella A. and N. P. Sessions, on account 
of the death of the same Charles A. Sessions named in the complaint 
on file in this présent suit, and that thereafter the said suit was re- 
moved to the Circuit Court of the United States, and that peti- 
titioner, when the action was removed, filed its answer in the Circuit 
Court of the United States, and that said suit was pending and undis- 
posed of in the Circuit Court of the United States until the 26th day 
of September, 1904, on which date the plaintiffs in said action dis- 
missed said suit from the said Circuit Court of the United States, 
and immediately after said dismissal, to wit, on the 29th day of Sep- 
tember, 1904, plaintiffs brought this action in the superior court of the 
state to recover damages in the sum of $20,000, alleged to hâve been 
sustained by the said plaintiffs on account of the death of the said 
Charles A. Sessions named in the plaintiffs' complaint, and joined 
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therein as défendants the said McGuire, Dolan, and Cole. Petitioner 

further sets forth that the action sought to be removed against the three 
■codefendants joined therein presented no actionable cause for négli- 
gence against the petitioner's codefendants, McGuire, Dolan, and Cole, 
and that no cause of action was stated against them, or either of them, 
and that they were joined merely as a device to defeat, and for the 
sole purpose of defeating, the right of petitioner to removal to the 
Circuit Court of the United States. Petitioner set forth that the de- 
fendants at the time of the accident alleged in the complaint were em- 
ployés at monthly wages, and that each of them was and is wholly 
unable to respond in damages in any appréciable amount to the plain- 
tiffs, and that the cause of action set up and alleged presented a separa- 
ble controversy. The necessary bond was furnished, and the cause was 
removed. The plaintiffs hâve now filed a motion to remand the cause 
to the superior court of the state. 

An examination of the complaint fails to show the commission of a 
joint tort. The averments, taken together, are that the négligence was 
that of the sei-vants who had control of defendant's train when the col- 
lision occurred. No other représentative of the corporation is charged 
to hâve been présent or to hâve been associated with them; hence the 
argument of joint négligence of the servants and principal is the légal 
view of the plaintiffs, predicated upon the belief that the acts of the 
servants in control, being acts of agents and servants in the scope of 
fheir employments, were the acts of the défendant company, and that, 
therefore, the principal and agent become jointly liable in a single ac- 
tion. The plaintiffs rely principally upon the case of Railroad Com- 
pany V. Dixon, 179 U. S. 131, 21 Sup. Ct. 67, 45 L. Ed. 121. The rule 
that, where concurrent négligence is charged, the controversy is not 
separable, as laid down in the Dixon Case, must be regarded in its re- 
lation to the construction put upon the pleadings and the record in that 
particular case, and, when so regarded, the décision of the court is lim- 
îted to the détermination that the Court of Appeals of Kentucky was 
correct in denying a pétition to remove where a complaint expressly 
averred that the death of the plaintiff was caused by the joint and con- 
current négligence of ail the défendants. The chief justice argued 
that the unusual rate of speed of the train, as averred in the com- 
plaint in that case, may hâve been permitted by some rule of the com- 
pany itself, and, if so, the négligence was concurrent; not, as I un- 
derstand it, however, by derivative négligence, but by direct omission 
or neglect, which would make the company concurrently liable with 
the employés in an entire cause of action. But in the case under con- 
sidération there is no such allégation averring that the death of plain- 
tiff was caused by the joint and concurrent négligence of ail the défend- 
ants. The case is brought fairly within the principle of the Warax 
Case (C. C.) 72 Fed. 637, that "the liability of the master for the nég- 
ligence of his servants in his absence, and without his concurrence or 
express direction, arises solely from the policy of the law which requires 
that he shall be held responsible for the acts of those he employs, 
donc in and about his business, while the liability of the servant arises 
wholly from his personal act in doing the wrong." The Suprême 
Court upholds this principle, and, where its application may be made to 
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a State of facts such as plaîntiffs p!ead herein, tlie cause of action can- 
not be joint. Believing that the servants are improperly joined as 
défendants with the railroad company, the company bas a right to 
hâve the suit tried in tliis court. 
The motion to remand is denied. 



DONOVAN T. SALEM & P. NAV. CO. 

(District Court, B. D. Pennsylvania. December 20, 1904.) 

No. 56. 

1. Admibai-tt— Suit in Forma Paupebis— Showing Reqtjieed. 

A showing to obtaln leave to malntain a suit In admlralty în forma 
panperls, although made In conformlty to rules of the court long In force, 
must also conform to the requlrements of Act July 20, 1892, 27 Stat. 252 
lU. S. Comp. St 1901, p. 706] ; but when process has issued without such 
showing, and a motion has been made to require security for costs, 11- 
belant may be permitted to supply the omission, as contemplated by sec- 
tion 2 of the act 

In Admiralty. On motion for order on libelant to enter securîty 
for costs. 

Willard M. Harris, for libelant. 

J. Warren Coulston and Adolph Scherve, for respondent. 

_ J. B. McPHERSON, District Judge. On August 26, 1904, the 
libelant filed a libel in personam, averring that he was employed by 
the respondent to command a steamboat, that the tender of his 
services as such master was afterwards refused, and that he had 
sufïered certain damage by this breach of contract. The libel also 
contained the averment "that the libelant, by reason of poverty, is 
unable to defray the expenses of litigation, and prays that process 
may issue and be served in forma pauperis." His proctor also cer- 
tified "that in my opinion there is reasonable cause for suit." Pro- 
cess was accordingly issued in forma pauperis, and the suit has 
proceéded so far that the libelant has finished taking his testimony. 
The respondent now comes forward with a motion that the libelant 
be directed to deposit the estimated costs of the cause or give se- 
curity therefor, the motion being based upon the papers on recordp 
and upon the facts disclosed by the dépositions ; thèse dépositions 
disproving (so it is said) the averment of poverty contained in the 
libel, and showing, moreover, that the libelant is not the only per- 
son interested in the resuit of the litigation. 

There are some différences in scope between admiralty rules 4 and 
5 of this district and the act of July 20, 1892, 27 Stat. 252, 2 Supp. 
Rev. St. 41 [U. S. Comp. St. 1901, p. 706], as will appear by com- 
paring the statute and the rules. The latter are as follows : 

"4. No process shall Issue In a plenary proceeding untll the estimated 
costs of the cause shall hâve been deposited or secured by the libelant, except 
Is a case of seamen's wages, unless by the spécial order of the court. 

"5. But If It shall appear that a party seeking redress Is unable by reason 
ol poverty to defray the expenses of litigation, a proctor wlU be assigned 
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hlm by the court, and on demand of such proctor, and hls certlflcate that 
tliere Is reasonable cause for suit, process shall issue and be served In forma 
pauperis." 

Thèse rules hâve been in force for many years in this district, 
and the libel now under considération was evidently drawn with 
exclusive référence to them, and without regard to the statute, 
whose provisions, as I hâve already stated, are not identical. The 
act is in thèse words: 

"Be It enaeted, &c., that any citizen of the United States, entltled to com- 
mence any suit or action in any court of the United States, may commence 
and proseeute to conclusion any such suit or action without being requlred to 
prepay fées or costs, or give security therefor before or after bringing suit 
or action, upon fillng in sald court a statement under oath, in wrlting, that, 
because of hls poverty, he Is unable to pay the costs of sald suit or action 
which he is about to commence, or to give security for the same, and that he 
believes he is entltled to the redress he seeks by such suit or action, and set- 
ting forth briefly the nature of hls alleged cause of action. 

"Sec. 2. That after any such suit or action shall hâve been brought, or that 
is now pending, the plaintiff may answer and avoid a demand for fées or secur- 
ity for costs by fillng a like affldavlt, and wilful false swearing in any afBdavit 
provided for in this or the previous section, shall be punlshable as perjury 
is in other cases. 

"Sec. 3. That the officers of court shall issue, serve ail process. and pei- 
form ail duties in such cases, and witnesses shall attend as in other cases, 
and the plaintiff shall hâve the same remédies as are provided by lavv lu 
other cases. 

"Sec. 4. That the court may request any attorney of the court to repre- 
sent such poor person, if it deems the cause worthy of trial, and may dismiss 
any such cause so brought under this act if it be made to appear that th<' 
allégation of poverty is untrue, or if said court be satisfied that the alleged 
cause of action is frivolous or malidous. 

"Sec. 5. That judgment may be rendered for costs at the conclusion of tho 
suit as In other cases. 

"Provided, that the United States shall not be liable for any of the costs 
thus Incurred." 

So far as the act diflfers from the rules, the former must prevail, 
and the conséquence is that the libelant did not bring himself with- 
in the protection of the statute. He did not aver that he is a cit- 
izen of the United States — what privilège of suing in forma pauperis 
an alien may hâve is a matter for future considération — and he did 
not make affidavit that he is unable to give security for the costs, or 
that he believes he is entitled to the redress he seeks. Thèse are 
statutory requirements that are not to be evaded, and they should 
appear, in ail such cases, either by a separate affidavit or by appro- 
priate averments in the libel, before process is issued. But the 
second section of the statute seems to contemplate that during the 
progress of the trial the respondent may see cause to demand fées 
or security for costs, although the suit may hâve been begun with- 
out deposit or bond, and it therefore provides that "the plaintiff 
may answer and avoid" such demand "by filing a like affidavit." 
Under this section, therefore, the libelant is entitled to an oppor- 
tunity to answer the pending motion, and an appropriate order must 
be made for that purpose. The court will then be in a position to 
détermine, from ail the évidence in the case, whether the libel 
should be dismissed under the provisions of section 4 — to whicb 
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Judge Holland referred in Our Friend v. Majestic (D. C.) 131 Fed. 
395 — or should go on without deposit or security to the final hear- 
ing. In this connection I may, perhaps, say tliat it may be worth 
while to inquire hereafter, as bearing upon the truthfulness of the 
libelant's averment that poverty prevents the entry of security (if 
such an averment shall be made), whether any other person bas a 
possible interest in the recovery, and may, therefore, be properly 
required to come to the libelant's assistance in this respect. Boyle 
V. Great Northern Railway (C. C.) 63 Fed. 539. 

The libelant is hereby granted leave to file a sworn answer to 
the pending motion within 10 days; proceedings to stay mean- 
while. 



CUNARD S. S. CO., Limited, v. STRANAHAN. 

(Circuit Court, S. D. Ne-w York. November 16, 1904.) 

1. Altens— Penalty foe Bbinginq in Diseased Immigrants— Construction 
OF Statute. 

Section 9 of Act Mareh 3, 1903 (32 Stat. 1215 [U. S. Comp. St. Supp. 
1903, p. 175]), making it unlawful tor any person, ti'ansportation Com- 
pany, etc., to bring to the United States any allen afflicted witli a loaUi- 
some or witli a dangerous contagious disease, and providiug that, if it 
shall appear to the satisfaction of the Secretary of Commerce and Labor 
that any alien so brought to the United States was afflicted with such a 
disease "at the time of foreign embarkation and that the existence of 
such disease might hâve been detected by means of a compétent médical 
examination at such time." such person or transportation company 
shall pay a fine to the collector, to be enforced by withholding clearance 
papers from the vessel until its payment, Is Intended to apply only to a 
case where a diseased person is brought in by a vessel as a passenger 
or voluntarily, and when the vessel owner or transportation company 
has an opportunity to dlscover the existence of the disease by means of 
a médical examination before the alien is taken on board, and a vessel 
owner cannot be subjected to the penalty for brlnglng Into port an 
alien who has stolen his passage, and whose présence on the vessel Aras 
not discovered before her sailing. 

On Demurrer to Complaint. 

Lord, Day & Lord, for complainant. 

Henry L. Burnett, U. S. Atty., and Wm. Michael Byrne, Asst. 
U. S. Atty., for défendant. 

WALLACE, Circuit Judge. I find that in giving my reasons, at 
the close of the argument, for overruling the demurrer to the com- 
plaint, I was under a misapprehension in assuming that the col- 
lector required the payment of the so-called "fines" without express 
authority; that is, that the statute did not provide any spécifie 
method of enforcing their payment. Upon this assumption I ex- 
pressed the opinion that the penalty or fine could only be enforced 
by judicial proceedings, overlooking the clause authorizing the col- 
lector to refuse clearance papers to the vessel while the penalty re- 
mains unpaid. In view of this provision, I hâve no doubt that in 
a proper case the collector can enforce payment of the sum specified 
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by the method prescribed, and that it is of no conséquence that 
the sum is termed a "fine." My opinion, however, remains un- 
changed that the conditions did not exist which authorized him to 
exact the penalty in the case of the four aliens who were not 
brought in by the vessel as passengers, but who were stowaways. 
I think the statute is intended only to apply to a case where a dis- 
eased person is brought in by the vessel as a passenger, or volun- 
tarily, and when the vessel owner or transportation company has 
an opportunity to discover the existence of the disease by means of 
a médical examination at the time or before the alien is taken on 
board. Before the Secretary of Commerce and Labor can pass 
judgment upon the question whether the existence of the disease 
might hâve been detected by means of a compétent médical ex- 
amination, the conditions must exist which call for the exercise of 
his judgment, otherwise he has no jurisdiction to pass upon it. 
This jurisdiction can attach only when the vessel owner has 
brought the diseased alien into a port of this country. I think the 
word "bring" is used in the sensé of "import." The statute refers 
to the disease as one that existed at the time of the "foreign em- 
barkation" of the a.lien, and which could hâve been discovered at 
that time by a compétent médical examination. This can be fairly 
read as meaning the time when the alien is taken on board the 
vessel in a foreign country to be imported into this country. The 
purpose is not to be imputed to Congress, in the absence of plain 
language, to penalize an act innocent of intentional wrong. It 
would be an unnecessary, and it seems to me an unwarranted, con- 
struction to read the statute as intended to subject the vessel owner 
to a penalty for bringing into the port an alien who has stolen his 
passage, and whose présence on the vessel may not hâve been dis- 
covered before her arrivai. Such a person is not "imported" with- 
in the ordinary meaning of pénal laws. The Brig Wilson v. United 
States, 1 Brock. 42-3, Fed. Cas. No. 17,846; Schooner Mary and 
Cargo, 1 Gall. 206, Fed. Cas. No. 9,183; Schooner Boston and 
Cargo, 1 Gall. 239, Fed. Cas. No. 1,670. 



In re ANDBRSON. 

(District Court, D. Montana. January 16, 1905.) 

No. 270. 

Bankruptct—Bischaege— Application— F ir.iNO— Time— Extension. 

Where a bankrupt falled to file his application for a diseharge within 
a year atter adjudication, as provided by Bankr. Act July 1. 1898, c. 
541, § 14, 30 Stat. 550 [U. S. Comp. St. 1001, p. 3427], and made no af- 
fidavit in support of an application for an extension of time, an affidavit 
by one member of a flrm of attorneys who had représentée him in the 
bankruptcy proceedings, alleging that two members of «the firm were 
absent for a considérable period before expiration of the time within 
which the pétition for a discharge should hâve been flled, etc., and that 
affiant, who was the only remaiuing member of the flrm, had been 
unable to keep up with the flrm's business, and that the flling of the 
pétition was overlooked, was insufficient 

Huntoon, Worden & Smith, for bankrupt. 
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HUNT, District Judge. The bankrupt has filed a pétition praying 
that he be allowed to file a pétition for his discharge. The pétition 
is dated December 7, 1904. Accompanying it is the afïîdavit of E. G. 
Worden, who states that he is a member of the law firm of Huntoon, 
Worden & Smith, of Lewistovvn, Fergus county, Mont., attorneys for 
Steve D. Anderson. Affiant states that Steve D. Anderson was duly 
adjudged a bankrupt on September 1, 1903, but that he failed to file 
his pétition for discharge before One year after September Ist because 
one of the members of the law firm of Huntoon, Worden & Smith was 
absent for a period of three and one-half months immediately prior 
to the 27th of September, 1904, and in conséquence was unable to at- 
tend to any part of the business of the said law firmj that another 
member of the said law firm was absent from the city of Lewistown, 
county of Fergus, upon urgent business, for a period of about seven 
weeks during the same time that the other member was so absent, 
and that it was practically impossible for the afiîant, who was the other 
member of the firm, to keep up the work of said law firm during said 
absences; and that it became impossible for the two members to at- 
tend to the new business and to the accumulated business of the said 
law firm during the few weeks when one of the members was présent 
to assist affiant in the business of the firm, while the other member was 
absent; and owing to thèse facts, and to the further fact that said 
matter had lain for about a year, the filing of the pétition of the bank- 
rupt for discharge was overlooked. 

Section 14 of the bankrupt act July 1, 1898, c. 541, 30 Stat. 550 [U. 
S. Comp. St. 1901, p. 3427], provides that: 

"After the expiration of one month, and withln the next twelve months 
subséquent to being adjudged a bankrupt, any person may file an application 
for discharge in the court of bankruptcy in whleh the proceedings are pend- 
ing; if it shall be ruade to appear to the judge that the bankrupt was uu- 
avoidably prevented from filing it within such time, it may be filed within, 
but not after, the expiration of the next six months." 

The showing made by the afiîdavit is far from sufficient to justify 
a court in concluding therefrom that the bankrupt was unavoidably 
prevented from filing his pétition within the time prescribed. The 
bankrupt himself makes no affidavit, and must therefore be bound by 
the excuses ofifered by his counsel. Thèse being plainly insufficient, 
his pétition for leave to file a pétition for discharge is denied. 
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WERCKMBISTER T. AMEKICAN LITHOGRAPHIC CO. et al 
(Circuit Court of Appeals, Second Circuit November 3, 1904.) 

No. 185. 

1. COPYKTGHTS — PlBADINGS — EviDENCB. 

Where, in a suit to restrain Infringement of a copyright on a palntlng, 
défendant pleaded a subséquent exhibition of the painting at the Royal 
Academy in London as a publication tbereof, and eomplainart took issue 
on the plea, évidence of restrictions on the exhibition of paintings at such 
exhibition, In that the public, other than members of the Academy and 
exhibitors and thelr familles, were not entitled to admission, except on 
payment of an entrance fee, and that no permission to copy works during 
the exhibition could be granted, was compétent as tending to négative the 
alleged publication. 

2. Same— Exhibition — Publication. 

Under Rev. St. §§ 4952, 4955, 4962 [U. S. Comp. St. 1901, pp. 3406, 3407, 
3411], authorizing copyrights of paintings, etc., and requlrlng notice of 
such copyright to be published thereon, the exhibition of an original copy- 
rlghted painting at an academy, at which no person was entitled to copy 
the same, and to whlch the publie, other than the members of the acad- 
emy, were not admitted, except on payment of a fee, without a notice 
of copyright thereon, did not constitute such a publication as avoided the 
copyright. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 126 Fed. 244. See, also, 117 Fed. 360. 

Antonia Knauth, for appellant. 
W. A. Jenner, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The suit was brought to restrain 
inf ringement of a copyright claimed by complainant in a certain paint- 
ing called "Chorus." Said painting showed a convivial group of gen- 
tlemen gathered about a punch bowl, holding pipes and filled glasses in 
their hands, and singing in chorus. It is a meritorious work of art by 
Sadler, a British subject. The bill allèges that on or about April 2, 
1894, Sadler assigned his right and title in any copyright obtainable 
on said painting by an instrument in writing to complainant, a citizen 
of Germany ; that on April 16, 1894, and before publication, complain- 
ant duly obtained a copyright in this country, and on or about June 1, 
1894, began the publication of said painting hère and in foreign coun- 
tries, and, being the proprietor of the copyright therein, he "has 
printed and continues to print therefrom copies of said painting, and 
has duly given notice of your orator's copyright" by inscribing upon a 
visible portion of every copy of said painting the word "Copyright" 
and name of party and date of copyright ; and that the défendant the 
American Lithographie Company has infringed upon complainant's 
rights by printing great numbers of cheap copies of said painting for 
the purpose of advertising certain goods of the défendant tlie American 
Tobacco Company. The plea allèges that said painting — 

"Was publlcly exhibited by the author and proprietor thereof at the exhibi- 
tion of the Royal Academy of Arts, held in the city of London, England, from 
134 F.— 21 
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the flrst Monday of May, in the year 1894, to the flrst Monday of Angust, In 
the same year, both days Inclusive, and continuously during said period, and 
was during tlie whole of said period extiibited to the publie and published, and 
that there was not at any time during the said exhibition, nor before, nor at 
any time since, any notice of the said copyright inseribed upon some visible 
portion of said painting, or on the substance on which the same was mounted, 
as required by the statute in such case made and provided, and that such 
exhibition and publication was with the knowledge, consent, and permission 
of the Complainant and the said Sadler, the author and proprietor of said 
painting." 

Complainant by replicatîon took issue on the plea, and introdiiced 
testimony to prove, inter alia, certain restrictions upon the exhibition 
of paintings at the Royal Academy. This testimony showed that the 
public are not admitted to said exhibitions, except upon payment of an 
entrance fee, but that members of the Academy and exhibitors and their 
families are entitled to free admission, and that the following rule of 
the Academy is strictly enforced, namely : 

"No permission to copy works during the term of the exhibition shall on 
any account be granted." 

Sir Lawrence Aima Tadema, a member of the council of the Royal 
Academy, deposed that it was not the custom of artists who exhibited 
their pictures at the exhibitions of the Royal Academy to place any 
notices of copyright thereon or on the frame, and that he had never 
seen any such notices at said exhibitions, and that he knew from an ex- 
périence of 30 years that neither visitors to the exhibition nor the public 
were allowed to make copies, or even notes, of the pictures thus ex- 
hibited, and that he understood that the Academy had no right to allow 
any copies to be made, but were expected to protect, and did protect, 
the rights of the exhibitor by the employment of persons to enforce 
said rule and otherwise. 

Counsel for défendants contends that under the pleadings such 
testimony is immaterial and irrelevant. He invokes the familiar rule 
that no fact can be proved that is not pleaded, and contends that, the 
truth of the allégations of the plea having been put in issue without 
amendment of the bill before replication, no matter in avoidance of 
the plea is admissible. It is unnecessary to question the correctness of 
the gênerai rule as thus stated. This principle has no application to 
the pleadings and proofs herein. 

In the case of Horn v. Détroit Dry Dock Company, 150 U. S. 611, 
14 Sup. Ct. 314, 37 L. Ed. 1199, cited by défendants", the proof estab- 
lished the truth of a plea of a receipt in full. Défendant admitted 
the correctness of the receipt, but sought to avoid its efïect by évidence 
as to failure of considération, mistake in its exécution, and lack of mu- 
tuality. The court found that "the issue made by the replication was 
simply the existence of the receipt as set forth in the plea," and, that 
being established, the dismissal of the bill necessarily followed, as said 
matters were foreign to the issue presented by the pleadings. Hère 
the plea alleged that the original painting was — ■ 

"Publlcly exhibited by the author and proprietor thereof at the exhibition 
of the Royal Academy, • * * and published, • * * and that such ex- 
hibition was with the knowledge, consent, and permission of the complainant," 
etc. 
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The évidence introduced by complainant as to the conditions under 
which said painting was exhibited were not foreign to the issue. It 
was directly antagonistic to the allégation that the painting was pub- 
lished. The controlling question herein, in the view which we take of 
the law, is whether there was a publication of the painting. The de- 
fendants raised this issue by the plea, and thereby invited a présentation 
of the facts décisive of said question. The statutes provide as follows : 

"Sec. 49G2. Tliat no person shall malntain an action for the Infringement 
of his copyright unless he shall glve notice thereof by insertlng In the several 
copies of every édition publlshed, on the title page or the page immediately 
following, if it be a book, or if a map, chart, musical composition, print, eut, 
engraving, photograph, painting, drawing, chromo, statue, statuary, or model 
or design intended to be perfected and completed as a worb of the fine arts, 
by inscribing upon some visible portion thereof, or of the substance on which 
the same shall be mountpd, the following words, viz. : 'Entered aecording to 

act of Oongress, in the year , by A. B., in the office of the librarian of 

Congress, at Washington;' or, at his option, the word 'Copyright,' together 
with the year the copyright was entered, and the name of the party by 
whom It was taken out ; thus 'Copyright, 18 — , by A. B.' " [U. S. Comp. St. 
1901, p. 3411.] 

"Sec. 4952. The author, inventor, designer or proprietor of any book, map, 
chart, draniatic or musical composition, engraving, eut, print or photograph 
or négative thereof, or of a painting, dra\Yiug, chromo, statue, statuary, and 
of models or designs Intended to be perfected as works of the fine arts, and 
the exeeutors, administrators or assigna of any such person shall, upon com- 
plying with the provisions of this cbapter, hâve the sole liberty of printing, 
reprinting, publishing, completing, copying, executing, finishing and vending 
the same; and, in the case of dramatic composition, of publicly performlng 
or representlng It or causlng it to be performed or represented by others ; and 
authors or their assigns shall hâve the exclusive right to draioatize and trans- 
late any of their works for which copyright shall bave been obtained under 
the laws of the United States." [U. S. Comp. St. 1901, p. 3406]. 

"Sec. 4955. Copyrights shall be assignable In law, by any instrument of 
writing, and such assignment shall be recorded In the office of the librarian 
of Congress within sixty days after Its exécution ; in default of which it shall 
be void as against any subséquent purchaser or mortgagee for a valuable con- 
sidération, without notice." [U. S. Comp. St. 1901, p. 3407.] 

The copyright in said painting was assigned to complainant, copy- 
right was duly taken out by him prjor to the publication alleged in the 
plea, and since said copyright waS obtained the complainant has duly 
marked every copy published by him as "Copyrighted." 

Counsel for défendants contends that said exhibition at the Royal 
Academy of the original painting by the artist after complainant had 
obtained his copyright, without notice thereof upon said painting or its 
frame, constituted a publication, and therefore complainant was pre- 
cluded from recovery by virtue of the provisions of the statute quoted 
above. Counsel further contends that the restriction on copying is 
immaterial, so long as the gênerai public is admitted to view the paint- 
ing. The questions thus presented hâve not been directly decided in 
the case of paintings, but it is believed that they may be determined by 
an examination of the history of the law of copyright, and by référence 
to the décisions of analogous questions arising in the case of books, 
lectures, and dramatic compositions. 

A copyright is an incorporeal right to print and publish. Trustées 
V. Greenough, 105 U. S. 527, 530, 26 L. Ed. 1157. It is a property in 
notion, without corporeal, tangible substance. Miller y. Taylor, 4 
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Burr. 2303. This property is a différent and independent riglit, de- 
tached from the corporeal property out of which it arises. Stephens v, 
Cady, 14 How. 538, 14 L. Ed. 528. Each of thèse is capable of existing 
and being owned and transferred independent of the other. Stevens 
V. Gladding, 17 How. 447, 15 L. Ed. 155. The récognition of the doc- 
trine of a distinctive literary property has existed from very early times. 
2 Lewis' Blackstone, 407. The senate of the republic of Venice in 
1469 granted to one John of Spira the exclusive privilège for five years 
of printing the letters of Cicero and Pliny. Two Centuries Growth of 
American Law, 432. Blackstone considers this exclusive right of 
property as grounded on labor and invention and reducible to the head 
of occupancy. 2 Lewis' Blackstone, 405. The protection of the resuit 
may be considered as due to original acquisition. The conceptions 
which it represents are as free as the birds of the air or the wild beasts 
of the forest, but they belong to him who first reduces them to captivity. 
The Greeks reasoned that the perfect statue already existed in the 
block of marble, and that it required only the genius of the sculpter 
to develop its proportions. Copyright protects the captor of the idea, 
the genius of the sculptor, by giving him the exclusive property in his 
acquisition or création. 

To pursue the foregoing analogies, the common-law protection con- 
tinues only so long as the captives or créations are kept in confinement 
or controlled. The statute permits them to go free and releases the 
restraint, provided the owner has stamped them with his brand. In 
either case the property of the owner is protected against appropriation 
without his consent. The common law protected copyright before pub- 
lication. The statute supersedes the common-law right, and subject 
to certain conditions extends its protection after publication. The 
author of a work of art has at common law a property therein until it 
is published with his consent. He may withhold or communicate it, 
and in communicating it he may impose such restrictions upon its use 
as he sees fit. Drone on Copyright, 103 ; Parton v. Prang, 3 Cliff. 
548, Fed. Cas. No. 10,784. The right to make copies before publication 
and the right of first publication are common-law rights. The right to 
multiply copies after publication to'the exclusion of others is the créa- 
ture of statute. Palmer v. De Witt, 47 N. Y. 532-536, 7 Am. Rep. 
480. Çompliance with the statutory provision of pttblication deprives 
the owner of his common-law right. But, as the statute was enacted 
for his protection, the mode of publication or the question as to what 
amounts to publication must correspond to the nature of the right se- 
cured. Drone on Copyright, 287. 

Publication of a subject of copyright is effected by its communication 
or dedication to the public. Such a publication is what is known as a 
"gênerai publication." There may be also a "limited publication." 
The use of the word "publication" in thèse two sensés is unfortunate 
and has led to much confusion. A limited publication of a subject of 
copyright is one which communicates a knowledge of its contents under 
conditions expressly or impliedly precluding its dedication to the public. 
Abernethy v. Hutchinson, 3 L. J. Ch. 209; Nichols v. Pitman, 26 L. R. 
Ch. Div. 374 ; Caird v. Sime, 12 L. R. App. Cas. 326 ; Tomkins v. 
Halleck, 133 Mass. 32, 43 Am. Rep. 480 ; Palmer v. De Witt, 47 N. 
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Y. 532, 7 Am. Rep. 480 ; Turner v. Robinson, 10 Ir. Ch. Rep. 121, 135 ; 
Laura Keene v. Wheatley & Clarke, 9 Am. Law Reg. 33-80, Fed. Cas. 
No. 7,644. "In cases of Hterary, scientific, and professional treatises in 
manuscript, it is obvious that the author must be deemed to possess the 
original ownership and be entitled to appropriate them to such uses as he 
shall please. Nor can he be justly deemed to intend to part with that 
ownership by depositing them in the possession of a third person, or by 
allowing a third person to take and hold a copy of them. Such acts must 
be deemed strictiy limited, in point of right, use, and efîfect, to the very 
occasions expressed or implied, and ought not to be construed as a 
gênerai gift or authority for any purposes of profit or publication to 
which the receiver may choose to dévote them." Story on Equity, 
§ 943. The one is a dedication, the other is a mère license, to the pub- 
lic. From the one an abandonment of the incorporeal hereditament is 
implied ; in the other is implied the réservation of its enjoyment. The 
test is whether there is or is not such a surrender as permits the abso- 
lute and unqualified enjoyment of the subject-matter by the public or 
the members thereof to whom it may be committed. 

The nature of the property in question in large measure détermines 
the extent of the public right. Thus, in case of a book, ordinarily the 
sole practical benefit to the author is in the right to multiply copies. 
The exhibition or private circulation of the original or of printed copies 
is not a publication, unless it amounts to a gênerai ofïer to the public. 
The unrestricted offer of even a single copy to the public implies the 
surrender of the common-law right. Wheaton & Donaldson v. Peters 
& Grigg, 8 Pet. 591, 8 L. Ed. 1055. The author of dramatic composi- 
tions is entitled to the profit arising from public delivery or perform- 
ance, to the sale of the manuscript, and to the printing and publishing 
of it. Palmer v. De Witt, supra ; Macklïn v. Richardson, Ambler, 694. 
On this capacity for public représentation, as distinguished from the 
publication of other Hterary productions, the courts hâve founded the 
rule that such public exhibition is not a gênerai publication. By ad- 
mission to such exhibition the gênerai public acquire no right to re- 
produce the composition, either by taking notes or by the exercise of 
the memory. The spectator is entitled 'to the enjoyment of the exhi- 
bition, but there is no implication of abandonment by the author of his 
title, or of surrender of the rights attached to his création. The specta- 
tor, in paying for his ticket of admission, bas not paid for any right 
to get possession of the play for subséquent représentation. Tomkins 
V. Halleck, 133 Mass. 43, 43 Am. Rep. 480. The same rule applies to 
lectures orally delivered. Bartlett v. Crittenden, 5 McLean, 33, Fed. 
Cas. No. 1,076 ; Nichols v. Pitman, supra. In such cases, even where the 
hearers were allowed to make copies for their personal use, such license 
was limited to such individuals for the purpose of their own informa- 
tion, and they could not publish for profit that which they had not ob- 
tained the right of selling. Abernethy v. Hutchinson, supra. This 
settled doctrine, then, rests upon thèse grounds : The right secured by 
statute is the exclusive one of multiplying copies after publication. In 
the case of dramatic compositions the right of public représentation 
also is protected. The character of the exhibition or disclosure for 
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amusement or instruction is prohibitive of any suggestion of a gênerai 
publication, and implies the limitation of the public right. 

The resuit of an examination of the authorities seems to show that 
the following propositions are established : A gênerai publication con- 
sists in such a disclosure, communication, circulation, exhibition, or 
distribution of the subject of copyright, tendered or given to one or 
more members of the gênerai public, as implies an abandonment of 
the right of copyright or its dedication to the public. Prior to such 
publication, a person entitled to copyright may restrict the use or en- 
joyment of such subject to definitely selected individuals or a limited, 
ascertained class, or he may expressly or by implication confine the 
enjoyment of such subject to some occasion or definite purpose. A pub- 
lication under such restrictions is a limited publication, and no rights 
inconsistent with or adverse to such restrictions are surrendered. Re- 
strictions imposed upon the use prior to publication protect the copy- 
right. Such restrictions imposed after publication cannot affect the 
public rights acquired by reason of the fact of publication. The na- 
ture of the subject-matter, the character of the communication, circu- 
lation, or exhibition, and the nature of the rights secured, are chiefly 
determinative of the question of publication. Thus, the oral lecture 
to a class of students is not published even by permission to the indi- 
viduals of such class to make copies for their own use, because this is in 
accord with the purposes of instruction and does not otherwise inju- 
riously affect the right of the author. But the exhibition of a play to 
persons paying admission does not permit them to make copies for re- 
production, because the character of the exhibition for amusement 
indicates the limitation of its purpose, and the reproduction thereof, by 
persons admitted only as spectators would be destructive of the other 
rights possessed by the author, including that of représentation secured 
to him by statute. 

It is not perceived how the légal status of a right of copyright in a 
painting or statue, so far as concerns their publication, can be distin- 
guished from that of lectures or dramatic compositions. In fact, such 
distinctions as may be suggested only serve to strengthen the presump- 
tion of limited publication in fâvor of the work of art. There the au- 
thor may wish to enjoy the profit from exhibition of the original and 
from the right to publish copies, but his chief object often is to secure 
the profit arising from the sale of the original work. The exhibition of 
a work of art for the purpose of securing a purchaser or an offer to 
sell does not adversely affect the right of copyright ; and from the fact 
that the right protected by statute in a work of art is that of copy- 
ing and not of exhibiting is derived the gênerai rule that the mère 
exhibition thereof is not a gênerai publication. Drone on Copyright, 
287. There may be a sale of the subject of copyright separate and 
distinct from the sale of the copyright therein. Stephens v. Cadv, 14 
How. 528, 14 L. Ed. 628 ; Stevens v. Gladding, 17 How. 447, 15 L. 
Ed. 155 ; Werckmeister v. Springer Lithographing Co. (C. C.) 63 Fed. 
808. In a limited exhibition, as of a play, there is no dedication to the 
public, no presumption or récognition of a right to copy, and therefore 
no abandonment of said right. In the case at bar not only was there 
no presumption of a right to copy, but there was an express déniai of 
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such right. Whether said exhibition would hâve amounted to a pub- 
Hcation in the absence of any such prohibition is immaterial to the dis- 
position of this case, and upon that question we express no opinion. 

We hâve not been referred to a single authority which holds that 
such an exhibition as the one hère in question is a gênerai publication. 
The reasoning and conclusions reached in the cases bearing on this 
question strongly support the view that the right of copyright in works 
of art is not affected by a restricted exhibition. Thus in Turner v. 
Robinson it was held that an exhibition of a painting for the purpose 
of obtaining subscribers to an engraving thereof was not a publication. 
In this case défendant was enjoined from making copies of a painting 
where copying vi^as prohibited by advertisement. 10 Ir. Ch. Rep. 121. 
To the same effect is the décision in Prince Albert v. Strange, 1 Mac. 
& G. 23, 2 DeG. & Sm. 652. And in Parton v. Prang, 3 Clifï. 537, Fed. 
Cas. No. 10,784, Mr. Justice Clifford held that : 

"A painter aiso bas at comnion law the same right before publication to 
prevent any person from copying it; * * * and his assiguep bas the same 
right before publication to prevent another from multiplyhig copies of it or 
reijroducing the picture." 

The cases cited by counsel for défendants in support of his argu- 
ment that this exhibition was a publication hâve only a remote bearing 
upon the ciuestion involved herein. They relate, with one exception, 
to instances where there was a gênerai publication of a book by its 
delivery, or an offer of delivery under a sale or lease to the gênerai 
public; that is, to ail persons who chose to accept it, accompanied by 
a Personal contract between the owner and the purchaser or lessee im- 
posing restrictions upon its use. Referring to such cases Chief Judge 
Parker says in Jewelers' Mer. Agency v. Jewelers' Pub. Co., 155 N. Y. 
241, 49 N. E. 872, 41 L. R. A. 846, 63 Am. St. Rep. 666, as follows : 

"The leasing of a boolî for a year or a term of years to any and al! persons 
who wil! accept it on the author's terms, even If those terms Include an agree- 
ment not to dis^close its contents, constitute a publication. If a book be put 
within the reach of the gênerai public, so that ail may hâve access to it, no 
matter what limitations be put upon the use of it by the individual subscriber 
or lessee, it is published, and what is linown as the common-law copyright or 
right of flrst publication is gone." 

Judge Parker further holds that publication is proved — 
"By the fact that by the delivery, whatever the occasion for it, the public or 
an Indefinite portion of it were assured of access to the book without further 
action on the part of the author." 

He then refers to the cases "in which there was a private circulation 
for a restricted purpose," and says : 

"The distinction is in the liniit of the circulation. If limited to friends and 
acquaintances It would not be a publication ; but if gênerai, and not so limited, 
it would be. Coppinger on Copyright, p. 117." 

He then distinguished the case before him on the ground that : 

"In this case the circulation was not limited to friends and acquaintances, 
or even to a elass. The limitation was upon the eharacter of the use which 
a subscriber eould make of It." 

So in Larrowe-Loisette v. O'Loughlin (C. C.) 88 Fed. 896— 

"the book was exposed for sale, so that the public without discrimination as 
to persons might hâve an opportunity to enjoy it" 
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In Ladd v. Oxnard (C. C.) 75 Fed. 705, Judge Putnam saîd: 

"Whlle the nature of the use of the complainants' book was sought tô b« 
Umited, there was no llmit placed by the complainants on the estent or num- 
ber ot persons to whom the book mlght be distributed under the conditions 
whleh they had provlded." 

And in Rigney v. Dutton (C. C.) 77 Fed. 176, Judge Lacombe holds 

that a eut was published by being printed in — 

"a weekly newspaper whlch circulâtes freely among ail who choose to pay 
the subscrlptlon, whether they are In the stationery trade or not." 

It is to be observed that in Jewelers' Mer. Agency v. Jewelers' Pub. 
Co., supra, three of the judges concurred in the resuit upon ths spécial 
ground that the deposit of two copies of the book with the librarian of 
Congress constituted a publication thereof . And it may be claimed that 
the foregoing décisions, holding that publication is shown by a delivery 
of books to subscribers under conditions as to use, are contrary to the 
doctrine that the delivery of a lecture to a class under conditions as to 
use of copies is not a publication. But hère there is in the first place 
the distinction pointed out by Mr. Justice McLean, in Bartlette v. Crit- 
tenden, 4 McLean, 300, Fed. Cas. No. 1,082, that there is no consent 
that the manuscript should be printed. "They [the students] hâve 
no right to a use which was not in the contemplation of the complainant 
or of themselves when the consent was first given." 

Again, it is to be noted that in the one case the possession of the 
printed book, the subject of copyright, is surrendered, in the other there 
is no -surrender of possession, and no one is admitted to listen to the 
lecture except upon a condition imposed prior to the communication. 
But the distinction between a public circulation of written copies and a 
restricted or private communication of their contents has existed from 
the earliest times and was for some purposes recognized before the use 
of printing. Keene v. Clarke, 9 Am. Law Reg. 33-64, Fed. Cas. No. 
7,644. "The author's right of property in his unpublished work being 
undoubted, it has also been settled that he may communicate it to others 
under such limitations as will not interfère with the continuance of the 
right. 'He has,' as was said by Lord Broughton in Jeflferys v. Boosey, 
'the undisputed right to his manuscript. He may withhold or he may 
communicate it, and, communicating it, he may limit the nvtmber of 
persons to whom it is imparted, and impose such restrictions as he 
pleases upon their use of it. The fulfiUment of the annexed conditions 
he may proceed to enforce, and for their breach he may claim compen- 
sation.' He cannot print and sell without pûblishing his work, but he 
may legitimately impose restrictions which will prevent its publication, 
whether the communication be made by giving copies for private 
perusal or by recitation before a sélect audience. In the latter case 
the rétention of the author's right dépends upon its being either a matter 
of contract or an implied condition, that the audience are admitted for 
the purpose of receiving instruction or amusement, and not in order 
that they may take a full note of what they hear, and publish it for their 
own profit, and for the information of the public at large." Caird v. 
Sime, 12 App. Cas. 326, 344. 

In Press Pub. Co. v. Monroe, 73 Fed. 196, 19 C. C. A. 439, 51 L. R. 
A. 353, this court had occasion to consider the common-law right of an 
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author to his unpublished work in a case where a newspaper surrep- 
titiously obtained and, without the consent of the author, published a 
copy of her ode to be delivered at the World's Fair at Chicago. There 
the court recognized the doctrine of restricted pubHcation, and protected 
the rights of the author, although copies of the ode had been previ- 
ously distributed. Judge Lacombe, delivering the opinion of the court, 
said: 

"The copies whlch were glven to the members of the commlttee on céré- 
monies and to a so-called 'Literary Committee' were delivered to them solely 
to enable them to décide whether the poem was one sultable and worthy of 
their acceptance as the ode to be delivered at the opening exercises. Such a 
dellrery of copies of a literary production Is not a publication, and could net 
préjudice the owner's common-law rights. Bartlette v. Crlttenden, 4 McLean, 
.300. Fed. Cas. Ko. 1,082 ; Bartlett v. Crittenden, 5 McLean, 32, Fed. Cas. No. 
1,076." 

The décisions in Larrowe-Loisette v. O'Loughlin (C. C.) 88 Fed. 
896, Ladd v. Oxnard (C. C.) 75 Fed. 703, and Callaghan v. Mvers, 
188 U. S. 617, 9 Sup. Ct. 177, 33 L. Ed. 547, are in harmony with 
the views already expressed herein. 

In Werckmeister v. Pierce & Bushnell Mfg. Co. (C. C.) 63 Fed. 
445, Judge Putnam held that: 

"A mère exhibition of a plcture in a publie gallery does not at comnîon law 
forfeit the control of It by the artist or the ownor, uniess the rules of the 
gallery provlded for making copies, of whlch there is no évidence in this case." 

It is true that this décision was reversed by the Court of Appeals 
in the First Circuit by a divided court. But the opinion appears to be 
based on the assumption, in the absence of proof that copying was pro- 
hibited, that the painting was publicly exhibited and, therefore, pub- 
lished within the meaning of the copyright act. 

The same distinctions are observed and the same rules applied in the 
cases where statutory copyright has been obtained. This branch of 
the subject is fully discussed in the opinion of this court in Harrison 
V. Maynard, Merrill & Co., 61 Fed. 689, 10 C. C. A. 17. There the 
owner of the copyright, supposing that a fire had destroyed the com- 
mercial value of the sheets of his book stored in a bookbinder's cellar, 
permitted him to sell them, and the vendee resold them under an ex- 
press agreement that they should be utilized as paper stock only. The 
court held that the copyright owner, who had transferred the title, 
could not by virtue of the copyright statute enjoin the purchaser from 
binding and selling such sheets in violation of said agreement. And 
the court refers to Henry Bill Publishing Co. v. Smythe (C. C.) 27 Fed. 
914, as illustrating the distinction between the remedy in case of an 
unauthorized sale where the owner has retained the title, and an author- 
ized conditional sale where the purchaser has violated the condition. 
There, the plaintiff published Blaine's Twenty Years of Congress, and 
sold it through book agents, by subscription only, to individual buyers. 
The défendant, knowing this fact, bought them from a book dealer, 
who had bought them from a book agent. The court enjoined the sale 
of thèse copies, and held that the statute protected the owner of the 
copyright in the exercise of his exclusive right to make such sales to 
individual subscribers through agents having no title. But the court 
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further said that, when the copyright owner actually sold the book to 
canvassers upon their agreement to sell by subscription only, he lost 
the protection of the copyright act. "Whenever he parts with that 
ownership, the ordinary incident of aliénation attached to the particular 
copy parted with, in favor of the transférée." 

In Falk v. Gast Lithograph & Engraving Co., 54 Fed. 890, 4 C. C. A. 
648, this court had occasion to consider the question of publication of 
photographs, which were works of art within the décision in Burrow 
Giles Lithographie Co. v. Sarony, 111 U. S. 53, 4 Sup. Ct. 279, 28 L. Ed. 
349, under the copyright statute. The proprietor of certain copy- 
righted photographs had sent out to retail dealers for their in.spection 
an exhibition card containing copies, greatly reduced in size, of 
100 of such copyrighted photographs,' but without the statutory 
notice of copyright impressed thereon, from which the dealers were 
to order the particular cabinet photographs which they wished to 
purchase. This court held that said card was not a published édi- 
tion of said photographs, and said: 

"The statutes refer to a published édition, which is an édition offered to tlie 
public for sale or circulation. An exhibition of a card of miniature samples 
to the dealers alone, for the purpose of enabling them to give orders, Is uot a 
published édition, within the meaniug of the statute." 

It must be conceded that the author of a work of art does not 
lose his common-law copyright by exhibition in his studio for pur- 
poses of sale, and that the same rule would be applied to an asso- 
ciation of artists exhibiting their work in a common gallery solely 
for this purpose. In the case at bar, both of the restrictions of class 
and purpose considered above were imposed upon those who were 
admitted to the Royal Academy. The limit of free admissions was 
to the members and their guests. The limitation to the public was 
upon the payment of an admission fee. The extent of the publica- 
tion to such members of the public as chose to pay the fee was a 
permission to view the exhibition, but a prohibition to make any 
copies of the paintings therein. This prohibition clearly expressed 
the limitation implied in the private lectures or the dramatic per- 
formance, namely, a prohibition of any use inconsistent with the 
purpose for which the exhibition was given. Whatever doubt there 
might hâve been if the limitation had been merely to an indefinite 
class, or the limitation as to purpose had been merely implied from 
the character of the exhibition, there can be no doubt where the 
limitation as to purpose is not only thus implied, but is expressed 
in the rules of the Academy, and is universally and uniformly en- 
forced as against every member of the public. We conclude, there- 
fore, that such exhibition did not amount to a gênerai publication. 

In this discussion we hâve considered only the issues presented 
by the plea, and hâve not gone into the question of the right of 
assignment before copyright, which was advanced on the argument. 

The decree of the Circuit Court sustaining the défendants' plea 
and dismissing the bill is reversed, with costs, and the cause is 
remanded to the Circuit Court, with instructions to enter an order 
overruling the plea, with leave to answer the bill. 
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NORTHERN SECURITIES CO. v. HARRIMAN et al. 

(Circuit Court of Appeals, Third Circuit. January 3, 1905.) 

No. 52. 

1. Appeai^Obdeb Granting Peelimtnabt Injtjnction— Eeview. 

Where tlie opinion of a Circuit Court in granting a preliminary Injune- 
tion shows that the Judge regarded as of controlling importance the fact 
that an order denying the jnjunction would not be reviewable by appeal, 
the rule that the appellate court wlll not interfère with the exercise of 
the discretionary power of the court of first instance unless there is 
strong reason for it does not apply, and the question of the right to the 
injunction will be determined on the inerits. 

2. COKPOEATIONS— PUECHASE OF STOCKS— CONSTBTJCTION OF CONTP.ACT. 

A contract by which défendant, the Northern Securities Company, ac- 
quired from complainants certain shares of stock of the Northern Pacific 
Railway Company, Jteld, under the évidence, to bave been one of purchase 
and sale, by which défendant, on payment of the agreed price, became the 
absolute owner of the sliares, free from any trust in favor of the com- 
plainants, and free to distribute the same pro rata among ail its stock- 
hoMers upon the entry of a decree deelaring it to be an illégal combina- 
tion, and prohibiting it from voting or receiving dividends on such stock. 

3. Same— Manner of Distributing Assets. 

Défendant corporation having been adjudged an illégal combination in 
restraint of Interstate commerce, and enjoined from voting or receiving 
dividends on certain railroad stock which it owned, but permitted to 
transfer the same to its stockholders, a plan adopted by its diroctors and 
stockholders to distribute the same pro rata among ail its stockholders 
was équitable, and its exécution should not be enjoined. 

4. Appeal— Oedeb Gbantino Peetjmtnaey Injtjkction— Review. 

It is a proper exercise of di.scretion for a court to grant a preliminary 
Injunction where the bill and évidence présent a prima facie case and 
raise important and doubtful questions of law and fact. and, unless the 
Injunction is granted to préserve the status quo until the hearing, the suit 
would be inefCective ; and an order for an injunction, granted on such 
grounds after the court bas given due considération to the balance of In- 
convenience and injury which may resuit to one party or the other, should 
not be reversed by an appellate court before the case bas been finally 
heard and determined by the court below on fuU proofs. Per Gray, Cir- 
cuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

EHhu Root and John G. Johnson, for appellant. 
D. T. Watson and Wm. D. Guthrie, for appellees. 

Before ACHESON, DALEAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal by the Northern Se- 
curities Company from a decree of the Circuit Court for the District 
of New Jersey awarding a preliminary injunction, by which that Com- 
pany was restrained from disposing of 717,320 shares of the common 
stock of the Northern Pacific Railway Company. It appears from the 
opinion of the learned judge of the court below that in granting this 
injunction he was materially influenced by the considération that the 
questions involved were, as he viewed them, serions and doubtful, and 
that a décision by him denying the injunction would, if made, not be 
reviewable upon appeal. We think that upon this ground he was justi- 
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fied in requiring that the status quo should be preserved, and the sub- 
ject-matter of the controversy be withheld from dissipation untii the 
judgment of this court could be obtained. But now the substantial 
rights of the parties only need be considered, and whether the injunc- 
tion should stand or be dissolved oaght, in our judgment, to be deter- 
mined upon the merits, and without further delay. Western Union 
Telegraph Company v. Pennsylvania Railroad Company, 123 Fed. 33- 
36, 59 C. C. A. 113. There hâve been cases, it is true, in which it has 
been held that, where the court of fîrst instance has unreservedly ex- 
ercised its discrétion in granting or refusing a preliminary injunction, 
its action ought not to be interfered with by an appellate court, "uniess 
there is some strong reason for it." Massie v. Buck, 128 Fed. 31, 62 C. 
C. A. 535. But to the circumstances of this case those ruHngs are in- 
apposite. Attentive reading of the opinion of the learned judge of the 
Circuit Court has satisfied us that he regarded the fact that an appeal 
would not lie from a déniai of the injunction as "of controlling impor- 
tance," and that his' décision was made with the understanding that 
the défendant below would be entitled to invoke a complète adjudication 
of the entire controversy by this court ; and we think that reason and 
justice demand that such an adjudication shall not be further post- 
poned. The injunction complained of precludes the enjoyment of 
nghts of ownership in property of great value. The facts upon which 
the propriety of upholding it dépends are unquestionably disclosed in 
the record before us, and the principles by which the legality of the 
order awarding it must be tested are indubitable, and may be as readily 
applied now as at any time hereafter. The only substantial question is 
as to whether the decree below was accordant with law, and that ques- 
tion this court could not refuse to détermine without, in effect, re- 
nouncing the appellate jurisdiction which Congress has expressly con- 
ferred upon it. 

In November, 1901, the Northern Securities Company was incor- 
porated under the laws of the state of New Jersey. Its total author- 
ized capital stock was $400,000,000, divided into 4,000,000 shares of 
the par value of $100 each. The amount of the capital stock with 
which the corporation could commence business was fixed at $30,000. 
Its duration was to be perpétuai, and its objects were certified to be, 
inter alia, as follows: 

"(1) To acquire by purchase, subscriptlon or otherwlse, and to hold as In- 
vestment, any bonds or other secuiities or évidences of Indebtedness, or any 
shares of capital stock created or issued by any other corporation or corpora- 
tions, association or associations, of the state of New Jersey or of any other 
State, territory or country. 

"(2) To purchase, hold, sell, assign, trnnsfer, mortgage, pledge, or otherwlse 
dispose of, any bonds or other securities or évidences of indebtedness created 
or issued by any other corporation or corporations, association or associations, 
of the state of New Jersey, or of any other state, territory or country, and, 
whlle owner thereof, to exercise ail the rights, powers and privilèges of owner- 
ship. 

"(3) To purchase, hold, sell, assign, transfer, mortgage, pledge or otherwlse 
dispose of shares of the capital stock of any other corporation or corporations, 
association or associations, of the state of New Jersey, or of any other state, 
territory or country; and, whlle owner of such stock, to exercise ail the 
rights, powers and privilèges of ownership, including the right to vote there- 
on." 



NORTHERN SECURITIES CO. V. HARRIMAN. 333 

The Securities Company was promptly organized in pursuance of its 
certificate of incorporation, from which the foregoing clauses hâve been 
extracted, and very shortly thereafter the associate stockholders of 
the Great Northern Railway Company transferred to the Securities 
Company a controlling interest in the capital stock of the Great North- 
ern Railway Company upon an agreed basis of exchange of $180 par 
value of the capital stock of the Northern Securities Company for each 
share of the capital stock of the Great Northern Railway Company, and 
the associate stockholders of the Northern Pacific Railway Company 
assigned and transferred to the Northern Securities Company a ma- 
jority of the capital stock of the Northern Pacific Railway Company 
upon an agreed basis of exchange of $115 par value of the capital 
stock of the Northern Securities Company for each share of the capital 
stock of the Northern Pacific Railway Company. For the stock of 
thèse railway companies, whether transferred as above stated, or sub- 
sequently acquired upon the same basis, and also for about $7,5S?,000 
paid to it in cash, the Securities Company issued its stock certificates 
in the following form: 

Authorized Capital Stock, $400,000,000. 

No. . Stiares. 

Northern Securities Company. 
Ineorporated and Registered Under the Laws of the State of New Jersey. 

Thls Certifies that is the registered holder of Shares of the 

Capital stock of the Northern Securities Company of One hundred dollars 
each, transférable only on the books of the company by the holder hereof, in 
person or by duly authorized attorney, upon surrender of this certificate. 

This certificate shall not become valid until countersigned by the transfer 
agent and also by the registrar of transfers. 

In testimony whereof, the said company bas caused this certificate to be 
Bigfied by its Président and Treasurer this day of , A. D. 190-. 



Treasurer. Président. 

Countersigned thls day of , A. D. 190-. 



Transfer Agent. 

Countersigned and Registered thls day of — , A. D. 190-. 

Manhattan Trust Company, 
Registrar of Transfers. 

By , 

Shares, $100 each. Secretary. 

In March, 1902, a bill was exhibited by the United States, in the 
Circuit Court for the District of Minnesota, against the Northern 
Securities Company, the Northern Pacific Railway Company, the Great 
Northern Railway Company, James J. Hill, William P. Clough, D. 
Willis James, John S. Kennedy, J. Pierpont Morgan, Robert Bacon, 
George F. Baker, and Daniel Lamont. The object of this bill was to 
restrain the violation of the act of Congress of July 2, 1890, c. 647, 
§ 1, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200], entitled "An act to 
protect trade and commerce against unlawful restraints and monopo- 
lies," and the suit which it originated was so proceeded with that in 
April, 1903, the said Circuit Court adjudged and decreed : 

"That the défendants above named bave heretorore entered Into a combina- 
tlon or conspiracy in restralnt of trade and commerce among the several 
States, such as an act of Congress approved July 2, 1890, entitled *An act to 
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protect trade and commerce against unlawful restraints and monopolies,' de- 
nounces as Illégal ; that ail the stock of the Northern Pacific Eailway Com- 
pany and ail the stock of the Great Northern Eailway Company now claimed 
to be held and owned by the défendant the Northern Securities Company was 
acquired and is now held by It in virtue of such coinblnation or consplracy in 
restralnt of trade and commerce among the several states ; that the Northern 
Securities Company, Its ofEcers, agents, servants, and employés, be, and they 
are hereby, enjoined from acquiring or attempting to acquire further stock of 
either of the aforesaid railway companies ; that the Northern Securities Com- 
pany be enjoined from voting the aforesaid stock which it now holds or may 
acquire, and from %'oting at any meeting of the stockholders of either of the 
aforesaid railway companies, and from exercising or attempting to exercise 
any control, direction, supervision, or influence whatsoever over the acts and 
doings of said railway companies, or either of them, by virtue of its holding; 
such stock therein ; that the Northern Pacific Railway Company and the Great 
Northern Railway Company, thelr ofScers, dlrectors, servants, and agents, be. 
and they are hereby, respectively and collectively enjoined from permitting the 
stock aforesaid to be voted by the Northern Securities Company, or in its be- 
balf by Its attorneys or agents, at any corporate élection for dlrectors or of- 
ficers of either of the aforesaid railway companies. and that they, to.cether 
wîth their officers, dlrectors, servants, and agents, be likewise enjoined and 
respectively restrained from paylng any dividends to the Northern Securities 
Company on account of stock in either of the aforesaid railway companies 
which it now clalms to own and hold ; and that the aforesaid railway com- 
panies, thelr officers, dlrectors, servants, and agents, be enjoined from iier- 
mitting or suffering the Northern Securities Company, or any of its ofli<.er.s 
tr agents, as such officers or agents, to exercise auy control whatsoever over 
the corporate acts of either of the aforesaid railway companies. • * » » 

Upon March 14, 1904, this decree was affirmed by the Suprême 
Court of the United States (193 U. S. 197, 34 Sup. Ct. 436, 48 L. Ed. 
679), and thereupon, viz., on March 22, 1904, the board of dlrectors of 
the Securities Company adopted the following preambles and resolu- 
tions : 

"Whereas, In the course of Its business, this company has acquired and 
now holds 1,537,594 shares in the capital stock of the Northern Pacific Railway 
Company, and 1,181,242 shares in the capital stock of the Great Northern 
Railway Company ; and 

"Whereas, In a suit brought by the United States against this company, the 
said railway companies, and others, this company has been enjoined from vot- 
ing upon the shares of either of the said railway companies, and each of the 
said railway companies has been enjoined from paylng to this company any 
dividends upon any of the shares of such railway company, held by this 
oompany ; and 

"Whereas, this company has Issued, and there are now outstanding, 3,9.54,000 
shares of Its own capital stock ; and 

"Whereas, this company desires and intends to comply wlth the decree In 
the said suit fully and unreservedly, and without delay : 

"Resolved, in considération of the premlses, it is declared necessary and 
désirable for this company so to reduce its présent stock as will enable it, 
without delay, in connection with such réduction, to distribute among its 
shareholders the shares of capital stock of said railway companies held by it. 

"Resolved, that the board of dlrectors of this company hereby déclares it 
advisalile that article (4th) of this company's certiflcate of incorporation be 
amended, so as to read as follows : 

" 'Fourth. — The capital stock of this company is hereby reduced to three 
million nine hundred flfty-four thousand dollars ($3,954,000), and shnil here- 
after be three million nine hundred and flfty-four thousand dollars (-53,954,000), 
divided into thirty-nine thousand five hundred forty (39,540) shares of one 
Aundred dollars ($100) each. Such réduction of capital stock shall be ac- 
lïomplished by each holder of outstanding shares of this company's stock sur- 
j'endcring to the company, for retirement, ninety-nine (99) per centum of the 
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shares held by hlm. Upon the surrender to thls company, by any shareholder, 
of the entire nmnber of shares, and parts of shares of this company's stock, 
which he is hereby requlred to surrender, this company will assign to him, for 
each share so surrendered, thirty-nine dollars and twenty-seven cents (§39.27) 
of the stock of the Northern Pacific Railvvay Company, and thirty dollars and 
seventeen cents ($30.17) of the preferred stock of the Great Northern Kailway 
Company, and proportional amounts thereof for fractional shares of the stock 
of this company. The board of directors or executive committee from time to 
time shall make such rules and régulations as It shall deem necessary or con- 
venient for carrying out the provisions hereof, and ail matters pertaining to 
the surrender and retirement of the stock of tbls company, or to the assign- 
uient and transfer of the stocks of the sald railway companies, hereby con- 
templated, shall be under the direction of the board. For the purposes hereof, 
the stockholders of this company, and the number of shares held by them. 
respec-tively, shall be determined from the stock transfer books of the com- 
pany, which, for such détermination, shall be closed at a day and hour to be 
determined by resolution of the board.' 

"Resolved, that a meeting of the stockholders of this company for the pur- 
pose of taking action upon the sald altération of the certificate of incorpora- 
tion of this company, and also upon such other business as may corne before 
the meeting, be, and is hereby, called, to be held at the gênerai offices of this 
company in the city of Hoboken, county of Hudson, and state of New Jersey, 
at 11 o'clock a. m. on April 21, A. D. 1904." 

Notice of a meeting of the stockholders of the Securities Company 
was accordingly given, and such meeting was duly held upon April 21, 
1904. At that meeting the stock of the company was reduced 99 per 
centum, and the proposed pro rata distribution of the stock of the 
Northern Pacific Railway Company and of the preferred stock of the 
Great Northern Railway Company to and amongst the shareholders 
of the Securities Company was assented to. This was followed by the 
institution of the présent suit, wherein the complainants alleged "that 
the défendant Northern Securities Company threatens and intends to 
distribute the shares of stock of each of said Great Northern and North- 
ern Pacific Railway companies pro rata amongst its stockholders in dis- 
regard of the rights of your orators, and that, if said défendant North- 
ern Securities Com.pany be not enjoined from so doing by this court, 
such distribution will be forthwith made, and the stock of the Northern 
Pacific Railway Company belonging to your orators, and to which they 
are entitled, will be lost to your orators. * * *" The bill accord- 
ingly prayed for an injunction, and thereupon, and on afïîdavits and 
exhibits, the injunction now in question was awarded. 

' The appellees averred in their bill, and their counsel hâve contended 
in argument, that the shares of railway stock in question were acquired 
by the Securities Company under and subject to an alleged agreerhent 
(which will be presently more particularly referred to) that it would 
hold them "as custodian, depositary, or trustée," and that the "légal 
and équitable owners of said shares of stock of said railway companies 
were and are the several parties who originally exchanged the same 
for stock of the Northern Securities Company, or their assigns." On 
the other hand, the appellant, the Securities Company, insists that it 
acquired the railway shares referred to by absolute purchase thereof, 
and that consequently it became and now is vested with the équitable 
as well as the légal title thereto. The issue thus presented is of pri- 
mary importance, and the proofs leave us in no doubt as to the facts 
upon which it must be determined. That the transaction, at least in 
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forni, and prima facie in substance, was one of purchase and sale, is 
manifest. The resolution which authorized the acquisition of the rail- 
way stock on behalf of the Securities Company was adopted by its 
board of directors at a meeting at which Mr. Harriman was présent 
as a member of the board, and the only authority it conferred was "to 
purchase said stock * * "^ at an aggregate price of $91,407,500, 
payable, as to $88,491,871 thereof, in the fully paid-up and nonassess- 
abie shares of the capital stock of this company at par, and as to $8,915,- 
629 in cash." It is obvious that this resolution contemplated a "pur- 
chase," and not a bailment or trust; and that it accurately stated the 
nature and terms of the contract which was actually made by and with 
the Securities Company is unequivocally shown by what was donc in 
pursance of it. The railway shares were unconditionally assigned to 
that company. The price specified in the resolution was paid by it, and 
this payment was made partly in cash and partly in shares of its own 
stock, for which corporate certificates in the ordinary form were deliv- 
ered and accepted. The cash se paid, which amounted to about 
$7,523,000, was (as is stated in the bill) "used for the purchase of other 
property and for corporate purposes." The complainants received divi- 
dends upon the stock that was issued to them, which were paid out of 
the gênerai funds of the Securities Company ; and by its indenture to 
the Equitable .Trust Company of New York the Oregon Short Line 
Railroad Company irrefutably asserted its ownership of the Securities 
Company stock which it thereby pledged. It is claimed, however, that 
notwithstanding thèse facts the bénéficiai interest in the railway stock 
was not transferred to the Securities Company, because, as the appeilees 
allège, the transfer was made under the terms of an agreement which 
they say was made by James J. Hill, J. Pierpont Morgan, and others, 
owning or controlling a majority of the capital stock of the Great 
Northern Railway Company, and a majority of the common capital 
stock of the Northern Pacific Railway Company, "to organize a holding 
company, * * * and that said holding company should acquire 
and permanently hold a majority of the shares of the capital stock of 
said Great Northern and Northern Pacific Companies, and control the 
opérations and management thereof in perpetuity, and that the then 
existing holders of such railway shares should deposit the same with 
said holding company" ; and that "in pursuance of said agreement said 
Northern Securities Company was organized, * * * and forth- 
with agreed to acquire and hold the shares of said railway stocks, as 
aforesaid, as custodian, depositary, or trustée, and to issue in exchange 
therefor its own share certificates upon said agreed basis." The agree- 
ment thus set up is not in accord with the documentary évidence which 
has been referred to, and to establish its existence a clear prépondérance 
of proof should at least be required, whereas, in our opinion, it conclu- 
sively appears that no such agreement was ever made. Mr. Harriman 
himself has distinctly testified that the Northern Pacific stock in ques- 
tion was sold; that the transaction was not an exchange; that he, 
principally, negotiated the sale ; and that there was not attached to the 
negotiations any condition except as to price. And to the same effect 
is his affidavit in this case, in which he deposed that he was urged by 
Messrs. Morgan & Co. to dispose of the Northern Pacific stock held by 
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the Oregon Short Une Company, and that "they further stated that, 
upon the organization of the proposed holding company," not that it 
would take as custodian or trustée, but that "they would be prepared 
to purchase the holdings of stock of the Northern Pacific owned by the 
Oregon Short Line, and pay therefor in the stock of the holding Com- 
pany." Thèse statements of that one of the complainants having most 
knowledge of the subject, confirmed, as they are, by the other évidence, 
make it quite impossible to believe that the railway stock was received 
by the Securities Company merely as a custodian, or depositary. The 
only agreement upon which it was transferred was an unqualified 
agreement of sale, and the fact that the design with which the Securi- 
ties Company was organized has been compulsorily abandoned has not 
divested or in any way affected the absolute title which, by executed 
contract of purchase, it acquired. Undoubtedly, it was anticipated by 
the complainants, as by ail concerned, that the rights ordinarily incident 
to the ownership of stock, including the right to vote and to receive 
dividends, would be exercisable as to this stock by the Securities Com- 
pany. But expectation is not contract, and therefore the frustration 
of this anticipation cannot be said to hâve occasioned a failure of con- 
sidération. The only considération agreed upon was payment of the 
price, and admittedly that payment was made. The situation, then, is 
this: The Northern Securities Company is the owner of 1,537,594 
shares of the stock of the Northern Pacific Railway Company, and 
1,181,243 shares of the stock of the Great Northern Railway Company, 
which it has been restrained, at the suit of the United States, from vot- 
ing or receiving dividends upon, and in view of this restraint ail parties 
agrée that it should not continue to hold them. It accordingly pro- 
poses to assign them pro rata to its shareholders, including not less than 
3,500 persons, whose shares were unquestionably acquired by purchase, 
and who are not parties to this suit; and as such disposition of them 
would eflFect a ratable, and therefore équitable, division of them amongst 
ail who are entitled to participate in a distribution of the corporate as- 
sets, we are of opinion that the injunction which prohibited it should 
no longer remain in force. 

If the question before us had been involved and decided in the suit 
of the United States v. The Northern Securities Company, or if it had 
been passed upon, though but incidentally, by the Suprême Court of the 
United States in disposing of the appeal in that case, we, of course, 
would not regard it as an open one. But it was neither decided nor 
considered at any stage of that litigation. The pétition or bill of the 
United States did pray, inter alia, that the stockholders of the railroad 
companies who had exchanged their stock therein for stock of the 
Northern Securities Company should be required to surrender any 
stock of the Northerr Securities Company so acquired and held by 
them, and to accept therefor the railway stock "in exchange for which 
the same was issued"; but the decree, in so far as it was mandatory, 
went no further than to prohibit the doing of "the spécifie things which, 
being done, would effect the resuit denounced by the act." 193 U. S. 
356, 24 Sup. Ct. 465, 48 L. Ed. 679. This was ail that was requisite, 
and it was accomplished by that part of the decree which has been 
already quoted; and the added clause, though apparently suggested 
134 F.--22 
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by the prayer of the bill to which we hâve referred, was obviously not 
intended to hâve any obligatory effect. It was permissive merely, and 
this so plainly appears from its terms that it is necessary only to 
direct attention to them. They are : "But nothing herein contained 
shall be construed as prohibiting the Northern Securities Company from 
returning and transferring to the stockholders of the Northern Pacific 
Raihvay Company and the Great Northern Railway Company, re- 
spectively, any and ail shares of stock in either of said railway com- 
panies which said the Northern Securities Company may hâve hereto- 
fore received from such stockholders in exchange for its own stock; 
and nothing herein contained shall be construed as prohibiting the 
Northern Securities Company from making such transfer and assign- 
ment of the stock aforesaid to such person or persons as may now be 
the holders and owners of its own stock originally issued in exchange 
or in payment for the stock claimed to bave been acquired by it in the 
aforesaid railway companies." This decree was afifirmed in its entirety, 
and without modification, and thereafter the three principal complain- 
ants in the présent case applied to the Circuit Court for the District of 
Minnesota for leave to intervene in the suit in which it had been made. 
The ground of that application was substantially the same as that upon 
which this bill is founded ; but in denying it the court said : 

"The decree was wholly prohibitory. It enjoined the doing of certain 
threatened acts, and so long as thèse acts are not done it enforees itself, and 
no further action looklng to its enforcement is deemed essentlal. In its bill 
of complaint the United States prayed, among other things, for a mandatory 
injunctlon against the Securities Company requirlng it to recall and cancel the 
certiflcates of stock which it had issued and to surrender the stock of the two 
railway companies in exchange for which its stock had been issued. This 
lirayer for relief was denied. The court doubted Its power to eommand stock- 
holders of the Securities Company, who had not been served with proeess, 
aud were not before the court otherwlse than by représentation (if, indeed, 
they were présent by représentation), to surrender stock which was in their 
possession and to take other Stock In lieu thereof. It accordingly contented 
itself with an order which rendered the stock of the two railway companies, 
so long as It was in the hands of the Securities Company, valueless for the 
purpose of carrying out the objects of the unlawful combination in restraint 
of Interstate trade. The government was satisiled with the relief which it 
obtained, and expresses itself as fully satisfied therewith at the présent time. 
* * * It is true that the decree contained a provision, in substance, that 
nothing thereln contained should be construed as prohibiting the Securities 
Company from returning to the stockholders of the Northern Pacific Railway 
Company and the Great Northern Railway Company any and ail shares of 
stock in either of said railway companies which the Northern Securities Com- 
pany had acgulred in exchange for its own stock, and that nothing therein 
contained should be construed as prohibiting the Securities Company from 
making such transfer of the stock aforesaid to such person or persons as had 
become the owners of its own stock originally Issued in exchange for stock 
in the two railway companies. But this provision was merely permissive. It 
did not command that the stock should be returned, or exclude other methods 
of disposlng of It that, in view of ail the circumstances, might appear to be 
more équitable. The fact that the dlrectors of the Securities Company hâve 
proposed to its stockholders a plan of distributlng the stock of the two railway 
companies in a manner somewhat différent from that which was tentatively 
suggested by the decree, but not commanded, cannot be regarded as a failure 
to obey the decree. It was said in argument that one purpose of the inter- 
vention is to hâve that clause of the decree which Is now merely permissive 
made mandatory. But this would be to modify the provisions of a decree 
which has now become final by affirmance, and make an order which we ex- 
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pressly, and on full considération, declined to make when the decree was en- 
tered. This we must décline to do." 

The facts which hâve been mentioned négative the contention that 
the question hère in dispute was adjudicated in the government suit, 
and the further contention that it was at least authoritatively dealt 
with in the principal opinion rendered upon the appeal in that case is. 
we think, Hkewise fallacious. Some phrases in that opinion, if con- 
sidered separately, and without référence to the précise subject which 
was under investigation, may seem to sanction the interprétation which 
the appellees hâve sought to put upon it; but when it is read as a 
whole it becomes quite évident that it was not intended to résolve any 
question other than that which was before the court. The decree that 
was under review had enjoined the Securities Company from using the 
railway shares in furtherance of the scheme declared to be unlawful, 
but, as we hâve seen, the right of property in those shares was not at ail 
affected by that decree. 

"Tlie Circuit Court lias done only what the actual situation demanded. Its 
decree lias done nothing more tlian to meot the requirements of the statTite. 
It could not hâve done less without declarlng Its impotency in dcaling with 
those who hâve violated the law. ïhe decree, if executed, wiîl destroy, noi 
the property Interests of the original stockholders of the constituent coin- 
panles, but the power of the holding corporation, as the iiistnuueiit of an 
Illégal combination of which it was the master spirit, to do that vvhieh, if 
done, would restrain Interstate and international commerce. The exercise of 
that power being restrained, the objoct of Congress vvill be accomplished ; left 
undlsturbed, the act in question will be valueless for any practical purpose.'" 
193 U. S. 357, 24 Sup. Ct. 465, 48 L. Ed. 079. 

We hâve been asked to infer from this statement in the opinion that 
the learned justice who made it intended to affirm that the property in- 
terests of the original holders of the railway shares had not been trans- 
muted by their assignment ; but no such inference would be warranted. 
He was not dealing with conflicting claims of title, but with the decree 
of the Circuit Court ; and the plain and natural meaning of the language 
used is that by that decree no property interests had been disturbed. 
As was said by the learned judges who made it : 

"When the decree was entered it was assumed by the court that when the 
stock was thus rendered valueless in the hauds of the Securities Company the 
stockholders of that company would be able, and likewise disposed, to make 
some disposition of the stock which, under ail the circumstances of the case, 
would be fair and .iust, and would restore it to the markets of the world, 
where it would hâve some value, instead of being a worthless commodity. It 
was tliought that the duty of thus disposing of it could be safely left to the 
stockliolders of the Securities Company, and that, if any controversy arose in 
the discharge of this function, in view of the situation that had been created 
ijy the decree, it would be a (Ontroversy that would properly form the subject- 
inatter of an independent suit between the parties immediately interested." 

The présent suit is an independent one, and, as its subject-matter is 
distinctly différent from that of the suit in which the United States 
was cornplainant, the duty of this court to independently consider it 
has seemed to us to be both plain and imperative. 

The conclusions reached upon the questions we bave discussed render 
it unneceisary for us to express any opinion upon the other points ar- 
gued by counsel. From what has been said it follows that the decree of 
the Circuit Court must be reversed, and therefore it is so ordered. 
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GRAY, Circuit Judge (disscnting). I am constrained to dissent from 
the judgment of the majority of the court. I do not think the learned 
judge of the court below exercised other than a sound judicial discré- 
tion in granting the motion for a spécial injunction, pendente lite. He 
has stated in his opinion that important and doubtful questions of law 
and fact had been raised by the pleadings and afïidavits, and I cannot 
agrée that thèse questions should hâve been so determined by him on a 
motion for a prehminary injunction, as to make necessary the dismissal 
of the bill. I say, to make necessary the dismissal of the bill, because 
it is apparent that, to hâve denied the injunction pendente lite, and thus 
to hâve permitted the distribution of the stocks of the Northern Pacific 
and Great Northern, in the custody and control of the défendant Com- 
pany, according to the plan proposed, would hâve practically frustrated 
the object of the suit, and hâve rendered unavailing a decree, as prayed 
for, in favor of complainants. Nothing but a clear conviction that 
complainant's bill was without equity, and should therefore be dis- 
missed without further hearing, would hâve justified the court below 
in refusing the preliminary injunction. On the other hand, if the court 
were satisfied that a prima facie case had been presented by complain- 
ants, and that the balance of advantage or disadvantage to resuit to the 
parties respectively from the granting or withholding an injunction 
was such as to sanction such action, it was the exercise of a sound 
judicial discrétion to grant the injunction and préserve the status quo, 
until there was opportunity, after full hearing, in the orderly progress 
of the suit, to consider, with the délibération they demanded, the ques- 
tions of law and fact raised by the pleadings and évidence in the case. 
The responsibility for the exercise of this power and duty rested upon 
the court below. 

Upon appeal from an order granting a preliminary injunction, a re- 
viewing court is not called upon, ordinarily, to enter into and décide 
the merits of the case, and unless the court below, in granting the pre- 
liminary injunction, has violated some rule of equity or abused its dis- 
crétion, or acted improvidently, this court should not interfère with its 
discharge of the responsibility and duty imposed upon it. "The right 
to exercise this discrétion has been vested in the trial courts. It has not 
been granted to the appellate courts, and the question for them to déter- 
mine is, not how they would hâve exercised this discrétion, but whether 
or not the courts below hâve exercised it so carelessly or unreasonably 
that they bave passed beyond the wide latitude permitted them, and 
violated the rules of law which should hâve guided their action." That 
there was no such abuse of discrétion in this case by the learned judge 
of the court below, will, I think, be apparent from his own statement, 
and from the admission made to that effect by the majority of the court. 
It seems to me clear that he should be afforded the untrammeled oppor- 
tunity he sought, for a full hearing and deliberate investigation of 
what he has stated to be the important and doubtful questions of law 
and fact presented by this record. Such a course would be consonant 
with the genius of our judicial System, by not depriving the parties, or a 
reviewing court, of the benefit to resuit from the examination and judg- 
ment of a court of first instance. This salutary feature of our System 
would be measurably lest, if the right to appeal from an interlocutory 
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idecree for a spécial injunction, given by the act of Congress, should be 
so construed as to allow courts of first instance to refer, and the appel- 
late courts to assume, the détermination of questions arising on motions 
for such injunctions. I cannot accept the view, that it is our duty in 
the case at bar to do more than merely détermine whether the sound 
judicial discrétion of the court below has or has net been abused, de- 
clining to consider what ought to be the décision on the merits at final 
hearing. I do not think that the estabhshed gênerai rule of appellate 
courts requires more than this, and I think we can conform to this 
gênerai rule "without in eiïect renouncing the appellate jurisdiction 
conferred upon us by Congress." 

As>I am clearly of the opinion that the court below, in granting the 
spécial injunction, pendente lite, has given due considération and effect 
to the balance of inconvenience and injury which may resuit to one 
party or the other, and that the prima facie case was sufficiently estab- 
lished at the hearing to entitle the complainants to the protection of such 
an injunction, I am in favor of affirming the interlocutory decree. 



m re WATERLOO ORGAN 00. 
{Circuit Court of Appeals, Second Circuit December 20, 1904.) 

No. 72. 

]. COEPORATIONS — BANKBUPTCT — BONDS ISStTANCE — ULTEA VIEES. 

The président of a corporation, in rédemption of hls promise to a stock - 
holder to purchase Ijis stock on hls becoming dissatisfied therewith, gave 
such stockholder hls Personal note for the prlce of the stock. The stocks 
holder tttereupon indorsed the note to the secretary of the corporation, 
who dellvered to hlm therefor an order on the corporatlon's trustée for 
two of its bonds. The note was nerer collected by the corporation, nor 
entered among its bills reeeivable ; and the bonds so Issued were not en- 
tered as a part of the corporatlon's bonded Indebtedness until over three 
years thereafter, when the amount was chargea to profit and loss. Beld, 
that such bonds were ultra vires and vold under New York Stock Cor- 
poration Law 1892, p. 1835, c. 688, § 42, prohibiting any corporation from 
Issuing bonds, except for money, labor, or property aetually received for 
Its use and lawful purposes, and were therefore not allowable against the 
corporatlon's estate in bankruptcy. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of New York, in Bankruptcy. 
For opinion below, see 128 Fed. 517. 
See 118 Fed. 904. 

Pétition by trustée of bankrupt to review order of the District Court 
affirming order of référée adjudging that one Francis Bacon was the 
owner and holder of two bonds, of Ç500. each, issued by the Waterloo 
Organ Company, Bankrupt, and allowing his claim as a valid obliga- 
tion against said company. 

George E. Bartman, for petitioner. 
J. N. Hammond, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 
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TOWNSEND, Circuit Judge. The Waterloo Organ Company was 
adjudicated an involuntary bankrupt in 1902. In 1894 it had made a 
second issue of bonds to the First National Bank of Waterloo, as trus- 
tée under a mortgage, and had deposited them with the trustée to be 
delivered by it upon the orders of the company as the bonds should be 
disposed of for corporate purposes. In 1891 Bacon, the président of 
said First National Bank, became a subscriber for 10 shares of the 
capital stock of said corporation, of the par value of $100 each, and 
afterwards received shares by way of scrip dividends, so that in July, 
1898, he was the owner of 16^^ shares. One Alexander C. Reed, who 
was practically the founder of the company, and its président, had 
promised Bacon that at any time when he was dissatisfied he would 
take his (Bacon's) stock off his hands. On July 16, 1898, Bacon told 
him he understood that stockholders had sold their stock for the pur- 
pose of getting out from under the stockholders' liability, and asked 
him to make good said promise; and on said day Reed bought said 
stock, and paid therefor by his note of even date payable to Bacon's 
order one day after date, for $1,000; and Bacon indorsed the note 
to the order of the secretary of said organ company, and delivered it 
to him, and received in exchange therefor an order upon the cashier 
of said First National Bank, trustée, for two bonds of the corporation. 
for $500 each, and, upon surrcnder thereof, received the bonds in 
question from the bank. Bacon was then président of said bank. On 
the same day he resigned his position as a director of the organ com- 
pany. From that time until default by the company, the coupons upon 
said bonds were regularly collected by said Bacon, through the bank, 
in the ordinary course of business. 

It appears that at the time of said transaction Reed was solvent. He 
was président of the organ company, and the owner of three-fourths 
of its stock. Said note was never collected, and was not entered among 
the bills receivable of the organ company, nor upon its annual inven- 
tory, prior to December, 1901; and the two bonds issued to Bacon 
were not entered upon the account of the bonded indebtedness of the 
organ company until that date, when the amount was charged to profit 
and loss. It is asserted, and not denied, that the copy of said order 
on the bank, and receipt for the bonds, were not entered in their reg- 
ular place in the copy book of the organ company, but on the last page 
thereof. From this and other facts it is argued that the transaction 
between Bacon and Reed was a fraudulent scheme on the part of Bacon 
to get rid of his stock in exchange for the bonds. The testimony of 
Bacon is indefinite and contradictory. 

The référée, who heard the witnesses, concluded that the facts as 
proved were insufficient to prove fraud, and especially that they failed 
to show any knowledge or information of fraud brought home to 
Francis Bacon, and that, if there was any fraud, it was a fraudulent 
scheme between the officers of the organ company to relieve Reed 
from the payment of his note. While we are not entirely satisfied as 
to the correctness of thèse conclusions, in view of the foregoing facts, 
we hâve not found it necessary to disturb said finding that fraud on the 
part of Bacon had not been proved. 
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Counsel for petitioners contends that thèse bonds are void because 
issued upon no considération other than said note. 

The statute of New York governing said corporation is as follows : 

"No corporation shall Issue elther stock or bonds except for money, labor, 
or property actually recelved for the use and lawful purposes of such cor- 
poration. No such stock shall be Issued for less than Us par value. No such 
bonds shall be issued for less than the fair market value thereof." New- 
York Stock Corporation Law 1892, p. 1835, c. 688, § 42. 

It is insisted that this note was not "property actually received for 
the use and lawful purposes" of said corporation. It was not property 
in any practical sensé. It was a mère pièce of paper uniess and until 
it was collected or otherwise availed of in securing some form of prop- 
erty. That it was not in fact received by the corporation for its use 
or lawful purposes, or with the intention thus to use it, may legiti- 
mately be inferred from the course of the président in failing to provide 
for its payment, and from the failure of the secretary of the Company 
to enforce its collection or to inventory it among the assets of the com- 
pany. 

But even if it be assumed that this note was technically or potentially 
property, and that Bacon acted in good iaith in the transaction, we 
tliink tJhe issuance of the bonds for said note was in violation of the 
statute. The words "lawful purposes" are gênerai in character, but 
would seem to mean such property as would be germane to or con- 
nected with the business purposes of the corporation, as defined in its 
charter or articles of incorporation. It must be assumed that the Lég- 
islature, by this carefully worded provision, intended to safeguard the 
rights of creditors and stockholders, and to insure that whatever in- 
debtedness was incurred by the issuance of bonds should inure to the 
benefit of the corporation. It was certainly no part of the lawful 
purposes of this corporation to exchange its bonds for notes. If such 
an interprétation were permitted, it would nullify the whole purpose 
of the statutory provision. Inasmuch as no property was ever re- 
ceived by the company for its lawful use and purposes, and no benefit 
was obtained from the note given, it must be held that said issue was 
ultra vires and void. 

We are not hère concerned with the doctrine that the plea of ultra 
vires will not prevail in cases where the transaction is not forbidden 
by statute, where its effect will be to accomplish a légal wrong or to 
do injustice, and especially where the contract has been fully per- 
formed by one party, and the other party has received the full benefit 
of said performance. Missouri Pacific R. Co. v. Sidell, 35 U. S. App. 
153, 67 Fed. 464, 14 C. C. A. 477 ; Memphis & L. R. Co. v. Dow (C. 
C.) 19 Fed. 393 ; Eastern B. & L. Ass'n v. Williamson, 189 U. S. 123, 
129, 23 Sup. Ct. 527, 47 L. Ed. 735, and cases cited; Vought v. 
Eastern B. & L. Ass'n, 172 N. Y. 508, 65 N. E. 495, 93 Am. St. Rep. 
761, In this case, as we bave seen, the issuance of the bonds for the 
note was forbidden by law, and no benefit accrued to the corporation. 

In Bath Gasiight Co. v. Clafïy, 151 N. Y. 24, 45 N. E. 390, 36 L. 
R. A. 664, Chief Judge Andrews says : 

"A corporation cannot enter into or bind itself by a contract which is ex- 
pressif prohibited by its charter or by statute, and, in the application oZ this 



344 . 134 FEDERAL REPORTER. 

prlnclple, it Is Immaterlal that the contract, escept for the prohibition, wouHt 
be lawful. No one is permitted to justify an act whieh the Législature, 
within it8 constitutional power, haa declared shall not be performed." 

In Railway Companies v. Keokuk Bridge Co., 131 U. S. 371-389, 9 
Sup. Ct. 770, 33 L. Ed. 157, Mr. Justice Gray, spcaking for the court, 
says: 

"It Is proper to add that our judgment does not rest in any degree on the 
ground suggested In argument — that, the bridge contract aud the lease having 
been executed, the Pittsburgh and Pennsylvania Companies, havlng reeeived 
the benefits o£ them, are estopped to deny their validity, because, according to 
many récent opinions of this court, a contract made by a corporation, wliieh 
is unlawful and vold because beyond the scope of its corporate powers, does 
not, by being carrled Into exécution, become lawful and valid, but the proper 
remedy of the party aggrieved Is by disafflrming the contract, and suing to 
recover, as on a quantum merult, the value of what the défendant bas actually 
reeeived the beneflt of. Louisiana v. Wood, 102 U. S. 294, 26 L. Ed. 153; 
Parlsersburg v. Brown, 106 U. S. 487-503, 1 Sup. Ct. 442, 27 L. Ed. 238 ; Chap- 
man v. Douglas County, 107 TJ. S. 348-360, 2 Sup. Ct. 62, 27 L. Ed. 378 ; Sait 
Lalîe City v. Hollister, 118 U. S. 256-263, 6 Sup. Ct 1055, 30 L. Ed. 176 ; Penn- 
sylvania Railroad v. St. Louis, etc., Rallroad, 118 U. S. 290, 317, 318, 6 Sup. 
Ct. 1094, 30 L. Ed. 83." 

And in the leading case on this subject (Central Transportation Co. v. 
Pullman's Palace Car Co., 139 U. S. 24, 54, 55, 11 Sup. Ct. 478, 25 
L. Ed. 55) Mr. Justice Gray, exhaustively reviewing the authorities 
on ultra vires, says : 

"It was argued in behalf of the plaintifC that, even if the contract sued 
on was void, because ultra vires and against public policy, yet that, haviiig 
been fully performed on the part of the plalntiff, and the beneflts of it re- 
eeived by the défendant, for the period covered by the déclaration, the de- 
fendant was estopped to set up the invalidity of the contract as a défense to 
this action to recover the compensation agreed on for that period. But this 
argument, though sustalned by décisions In some of the states, flnds no sup- 
port In the judgments of this court" 

This transaction, being one within the prohibition of the statute, is 
therefore void. "Contracts prohibited by statute, or declared illégal 
or void, or made in the exercise of a power expressly denied, are, of 
course, void, and the courts will not aid either party to them." Wash- 
ington Life Ins. Co. v. Classon, 163 N. Y. 305, 310, 56 N. E. 756. 
New York State Loan & Trust Co. v. Helmer, 77 N. Y. 65 ; Pratt v. 
Short, 79 N. Y. 437, 35 Am. Rep. 531 ; Chapman v. Lynch, 156 N. Y. 
551, 51 N. E. 275. 

We hâve not discussed hère the question as to the obligation of a 
corporation, which has reeeived money or property under a contract 
which was beyond its powers, to refund such money or property before 
it can set up the plea of ultra vires, because, as stated above, we hold 
that no money or property was reeeived by this corporation in exchange 
for said bonds. 

The order of . the District Court affirming the order of the référée is 
reversed, with costs. 
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In re WATERLOO ORGAN 00. 
(Circuit Court of Appeals, Second Circuit December 20, 1904.) 

No. 23. 

I. COBPOBATIONS — BaNKBTTPTOT — BONDS — ISSUANCE AS SeCUEITT— ClAIMS. 

New York Corporation Law (Laws 1892, p. 1824, e. 688) § 2, authorizes 
corporations organized thereunder to borrow money necessary for their 
business, and to issue and dispose o( their obligations to secure tlie same, 
etc.; and section 42, p. 1835, provides tliat no corporation shall issue 
bonds, except for money, labor, or property actually received for Its use 
and lawful purposes, and that no bonds shall be Issued for less than the 
fair market value thereof. Eeld, that where a corporation, being in need 
of money, pledged certain of its bonds to a bank as security for further 
crédit, under an agreement that the corporation might sell any of the 
bonds at par, and, on delivery of the proceeds thereof to the bank, it 
would release and redellver such bonds to the corporation, and the bank 
Immediately thereafter extended Its Une of crédit to the corporation, 
such bonds vvere properly issued, and constituted valld daims against the 
corporation's estate In bankruptcy. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of New York, in Bank- 
ruptcy. 

See 118 Fed. 904; 128 Fed. 517. 

Pétition by trustée and creditors of the Waterloo Organ Company, 
bankrupt, to review an order affirming order of référée adjudging 
that the First National Bank of Waterloo is the owuer and holder 
of 21 bonds, of $500 each, issued by the bankrupt, and allowing the 
claim of said bank as a valid obligation of the bankrupt. 

George E. Zartman, for petitioners. 
J. N. Hammond, for respondent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The Waterloo Organ Company. 
a full liability company, organized under the New York corpora- 
tion law, was adjudicated an involuntary bankrupt on July 2, 1902. 

"On or about September 21, 1900, pursuant to a resolution of the board of 
directors theretofore passed, the preamble to which was as follows : 

" 'Whereas, this company desires to obtain additlonal advances, loans, dis- 
counts, crédits and other peeunlary accommodations of and from the First 
National Bank of Waterloo, N. T., and 

" 'Whereas. the said bank requires security for ail such loans and discounts, 
and for any other iiidebtedness or liability of this company to it,' 
— The said company by an Instrument signed by its président and secretary, 
executed under its corporate seal and duly acknowledged, transfcrred to the 
said the First National Bank of Waterloo twenty-one of the mortgage bonds, 
of $500 each, of said company, numbered sixty to eighty, both inclusive, as 'a 
gênerai and continuing collatéral security for the payment at maturity and 
according to the terms thereof of each and ail of the notes, checks, drafts, 
bllls of exchange and other obligations of every kind, made, drawn, signed, 
accepted or endorsed by said Waterloo Organ Company which the said bank 
now has or which it may at any time hereafter bave, hold, purchase or obtain. 
including any and ail clalms either in law or in equity, held or acquired by 
said bank against said Waterloo Organ Company, to the end that the bonds 
so delivered may be held by the said bank as security and indemnity, for any 
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Indebtedness or liability of any kind whether past, présent or future, owing 
by the said Waterloo Oi'gan Company to tbe said bank from time to tlme.' 

"Said instrument furtber provided that the company sbould hâve the priv- 
ilège to sell any o£ said bonds to otlier parties at par, to deliver the proceeds 
thereof to the bank to be applied upon the indebtedness of the company to 
the bank, and that thereupon the bank should release and redeliver to the 
company the bonds so sold and paid for." 

At the time of said transfer the company was directly indebted 
to the bank upon its own notes in the sum of $6,415.45, and con- 
tingently liable as indorser on business paper of its customers, which 
had been discounted by the banli, in the further sum of about $33,- 
000. Upon the delivery of the bonds the banl<: immediately in- 
creased its line of discounts to the company, and the indebtedness 
of the company to the bank was largely increased, and so continued 
down to the time of the adjudication, when the amount of paper 
on which the company was directly liable was about $11,000, or a 
sum in excess of the par value of the bonds. The bank presented 
before the référée its 21 bonds, of $500 each, for proof and aliow- 
ance. 

The sections of the corporation law of the state of New York 
(Laws 1892, pp. 1824, 1835, c. 688) pertinent to the issues hcrein 
are as follows : 

"Sec. 2. That in addition to the powers conferred by the gênerai corporation 
law every stock corporation sball hâve the power to borrow money and (.'on- 
tract debts when necessary for the transaction of its business or for the exer- 
cise of its corporate rlghts, privilèges and franchises, or for any otlier la^vful 
purpose of its incorporation ; and it may issue and dispose of its obligations 
for any amount so borrowed, and may mortgage its property and franchises 
to secure the payment of such obligations or of any debt contracted for said 
purposes." 

"Sec. 42. No corporation shall issue either stock or bonds except for money. 
labor or property actually received for the use and lawful purposes of sueli 
corporation. No such stock shall be issued for less than its par value. No 
such bonds shall be issued for less than the falr market value thereof." 

Counsel for the trustée objected on the ground that there was no 
valid considération for the issue of the bonds, and that, as they were 
issued as collatéral security without a présent considération, they 
were not issued for their fair market value, and therefore the issue 
was ultra vires and void. 

The référée has discussed the questions raised herein, and the 
authorities bearing thereon, and held "that it was in the power of 
the corporation to pledge thèse bonds to the bank; that the bank 
is a lawful holder thereof, and, having proved them, they should 
be allowed in this proceeding" ; and the court below has aflîrmed 
the order of the référée allowing the claim on said bonds. We 
concur in said décision. 

The record fails to show any written agreement fixing the value 
at which the bonds were issued. It is agreed that their par value 
was their fair market value. In case of doubt as to the character 
of a transaction, or as to the proper construction and interpreta- 
,tion of a contract, and the détermination of the respective rights 
and obligations of the parties thereto, such doubts may be resolved. 
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and the intention or understanding of the parties therclo may be 
determined, by a considération of their relations, the objects they 
respectively had in view, their déclarations at the time of the trans- 
action, and their acts then and thereafter done. 

It appears from the record that the company "desired to obtain 
additional advances, loans, discounts, crédits, and other pecuniary 
accommodations," and that the First National Bank required se- 
curity therefor, and for any other obligations of the company, and 
that the company thereupon issued its bonds to said bank under 
its power to mortgage its property to secure payment of debts con- 
tracted for corporate purposes. In view of the amount then due, 
and the immédiate increase by the bank of the company's line of 
discount until the direct liability alone of the company exceeded 
the fair market value or par value of said bonds, we think it may 
fairly be inferred that the company vi^as in need of further funds 
in order to carry on its corporate business ; that the bank was 
unwilling to grant further crédits except upon receipt of further 
security, and that the agreement between the parties was that said 
bonds should be issued at their fair market value, which was their 
par value, and that they were actually issued for property in the 
nature of advances, loans, discounts, crédits, etc., received for the 
use and lawful purposes of said corporation ; and that said issue, 
therefore, was valid. That said bonds were issued at par is further 
indicated by the provision in the instrument of transfer "that the 
company should hâve the privilège to sell any of said bonds to 
other parties, at par, to deliver the proceeds thereof to the bank 
to be applied upon the indebtedness of the company to the bank, 
and that thereupon the bank should release and redeliver to the 
company the bonds so sold and paid for." Under this arrangement, 
the bank was bound to account for said bonds at their par value. 
This considération is important in view of the strenuous argument 
of counsel for petitioner, supported by some décisions, that the 
company could not dispose of its bonds at less than the value pro- 
vided for by state Constitution or statute, because the bonds, if 
resold to an innocent purchaser for value, might be enforced as a 
valid obligation for their full value against the maker of the bonds. 
In thèse circumstances, as the company has actually received a con- 
sidération •jual to the full value of the bonds, and has enjoyed the 
benefits thereof, it should not be permitted to escape payment there- 
for by alleging the invalidity of said bonds. 

The principle applicable to such a case is illustrated in Central 
Transportation Co. v. Pullman's Palace Car Co., 139 U. S. 24, 11 
Sup. Ct. 478, 35 L. Ed. 55, where Mr. Justice Gray says : 

"The true ground of relief In sueh cases Is elearly shown in a Une of opin- 
ions, two of which were eited by Mr. Justice Miller in support of the propo- 
sition just quoted, in which municipal corporations, having received money 
or property under contracts so far beyond their powers as not to be capable 
of being enforced or sued on according to their terms, bave been held, while 
not liable to pay according to the contracts, to be bound to account for the 
money or property vt'hich they had received." 
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To the same effect are Louisiana v. Wood, 102 U. S. 294, 26 L. 
Ed. 153 ; Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct. 442, 27 
L. Ed. 238. There Mr. Justice Blatchford says : 

"In such a case, the party recelving may be mafle to refund to the person 
froin whom It has recelved property for the unauthorized purpose, the value 
of that whlch It has aetually recelved." 

In Pratt v. Short, 79 N. Y. 437, 35 Am. Rep. 531, and Pratt v. 
Eaton, 79 N. Y. 449, the court held that a corporation seeking to 
avoid liability on a contract on the ground that it was prohibited 
from making the same was bound to restore the considération re- 
ceived on the faith of such contract, and, where a mortgage was 
given to secure a loan, although the security received therefor was 
void because prohibited by law, yet, the loan being valid, the court 
annexed the pledge to the debt for the loan made, and held that tlie 
mortgage bonds might be enforced against the assets of the cor- 
poration. 

In the case of Francis Bacon against this défendant, decided at 
this term (134 Fed. 341), we held (following the décisions of the 
fédéral courts) that the bonds were void, and the plea of ultra vires 
was a good défense. That décision, however, was based upon the 
finding that no property was received by the Organ Company in 
exchange for its bonds; that the note which was given was net 
property devoted to the use of said company; that it was not, in 
fact, received for the lawful use and purposes of said company ; and 
that the company had not enjoyed any benefit from the receipt of 
said note. 

The order is affirmed, with costs. 



DBS MOINES LIFE ASS'N v. CRIM. 

(Circuit Court of Appeals, Fourth Cii-cult. November 29, 1004.) 

No. 529. 

L Appeal— Review— Habmi,ess Bkror. 

Where the demurrer of a défendant to a repllcatlon setttng np an 
estoppel, going to the right of the défendant to malntal|||the défense 
pleaded as to a part of the claim sued on, was overruled, £md défendant 
thereupon rejoined, and went to trial on the Issues made by the déclara- 
tion and plea, a finding and judgment for plaintifC on such issues renders 
the ruling on the demurrer immaterial, and it will not bé reviewed in 
the appellate court. 

2. TRIAI/— Demubbeb to Evidence— Opération and ErFECT. 

A demurrer to évidence admits ail the facts directly proved by, or that 
a jury might falrly Infer from, the évidence, and the court is justified 
In finding a fact in favor of the demurrant only when the évidence is such 
that a contrary finding, If made by a Jury, would be set aside. 

[Ed. Note. — For cases In point, see vol. 46, Cent. Dig. Trial, S 356.] 

Morris, District Judge, dissenting. 

In Error to the Circuit Court of the United States for the North- 
ern District of West Virginia. 
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John W. Davis (Geo. R. Sanderson, on the brief), for plaintift in 
errer. 
John Bassel (Melville Peck, on the brief), for défendant in errer. 

Before MORRIS, BRAWLEY, and PURNELL, District Judges. 

BRAWEEY, District Judge. This is an action of assumpsit 
upon a policy of insurance, commenced in Barbour county, W. Va., 
and remeved by the défendant, plaintift' in errer, to the United 
States Circuit Court for the Northern District ef West Virginia. 
The plaintift in errer issued its policy of insurance for $2,000 on 
the life of Estella Koon, September 25, 1896. She died February 
26, 1899, and her husband, J. L. Koon, the beneficiary of the policy, 
assigned it March 9, 1899, to J. N. B. Crim, défendant in errer, who 
breught suit thereon July 13, 1899. The défendant company plead- 
ed, first, the gênerai issue; and, second, that the insured had made 
false answers in her application to certain questions propeunded in 
the application for insurance, and warranted her answers to be true ; 
that thèse answers were material, were falsely made, and that the 
policy had therefore been obtained by fraud. To the spécifications 
of défense the plaintifif entered a gênerai replication denying each 
allégation as to the several questions seriatim, and tendered a spé- 
cial replication, which alleged, in substance, that on March 9, ISHii. 
J. L. Koon, the beneficiary, assigned the policy to the plaintift' for 
the sum of $2,000, the face value thereof, the terms agreed upon 
being the payment of $500 in cash to Koon, and the remainder. 
$1,500, to be paid when the policy was collected from the défendant 
Company. Shortly after the assignment Koon exhibited te the 
plaintift* two lettersof date March 7, 1899, and March 15, 1899, of 
C. E. Rawson, président of the défendant company, which are as 
follows : 

"Des Moines, lowa, March 7, 1899. 
"J. L. Koon, Speers, Pa. — Dear Sir: I am just In recelpt of a letter from 
Mr. Loar notlfylng us of the death of your wife. As per request I herewith 
enclose your blanks for making proofs. Kindly see that tbey are carefully 
fllled out and returned to us at your earliest convenlence, and If found satis- 
factory to our board you may rest assured that the claim wUl be pald In full 
within the ninety days allowed by the terras of the policy. 

"îours respectfully, [Signed] C. E. Rawson, Président." 

"Des Moines, lowa, March 15, 1899. 

"J. L. Koon, Speers, Pa. — Dear Sir : ïours of the 13th enelosing proofs as 
stated came thls mornlng. This matter will come before our board in a few 
days, and If anything further Is needed will notify you. 

"We are not authorlzed to do business In Pennsylvania, and for that rea- 
son we cannot send our agent there to solicit. However, if you want a 
policy with us you hâve a perfect right to apply direct to the ofBce for it, and 
it seems to me that the full payment ought to satisfy you something of the 
way we do business, and you certainly know enough of the history of the 
company to satisfy yoarself as to its future. I enclose you a little of our late 
printed matter, which will show you something of what we are dolng. 

"Yours respectfully, [Signed] C. E. Rawson, Président." 

And the défendant in errer alleged that he was induced to be- 
lieve and did believe that the défendant fully intended to pay the 
policy upon proofs being made, and, relying thereon, he paid Koon 
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the further sum of $1,500; that he would not hâve made such 
payment except for the statements contained in the letters; that 
Koon was insolvent ; and that plaintiff in error was estopped from 
sctting up the matter as relied upon in its spécifications of défense. 
To this spécial replication plaintiff in error demurred. Demurrer 
was overruled, and exceptions taken. The défendant then entered 
a gênerai rejoinder to the spécial replication, and at the same time 
joined issue upon the gênerai replication to the spécial plea. 

The case came on to be heard April 23, 1902, before a jury, and 
the following verdict was rendered: 

"J. N. B. Crim vs. Des Moines Life Association. In Assumpsit 

"Thls day came agaln as well the parties, by their counsel, as the jury 
whlch was impaneled and sworn to try the Issue joined in thls case, and, 
having heard the eoinpletion of the évidence and the arguments of coun- 
fjel, on thelr oaths do say : 'We, the jury, flnd for the plaintiff the sum of 
$2,367.77, if upon the defendant's demurrer to the évidence the court shall 
be of the opinion that the law of the entlre case is for the plaintiff ; and if 
the court shall be of the opinion that the law of the case is for the plaintiff 
only so far as the $1,500.00 paid before the receipt of the letters of C. E. 
Kawson is eoncerned, then we flnd for the plaintifC the sum of $1,758.25; and 
if the court shall be of the opinion that the law of the case upon said 
demurrer Is for the défendants, then we flnd for the défendants." 

And the following order was entered by the presiding judge: 

"The défendant having demurred to the évidence In this case before the 
rcudition of the verdict aforesaid, in which demurrer the plaintiff joined, 
the same was argued by counsel, and the court takes time to conslder its judg- 
ment thereof." 

At the October term, 1903, the following judgment was entered: 

"J. N. B. Crim, Assignée of J. L. Koon, vs. Des Moines Life Association. 

In Assumpsit. 

"Thls day came the parties by their attorneys, and the plaintifC hère 
walving claim to the larger sum found by the jury in Its verdict found here- 
in on the 28th day of April, 1902, and being willing to aecept judgment for the 
alternative sum found by the sald jury, to wlt, the sum of $1,758.25, there- 
fore it is consldered by the court that the defendant's demurrer to the évi- 
dence be overruled as to sald sum, and that the plaintiff do recover of the 
défendant the said sum of $1,758.25 and $758.25, with interest thereon from 
April 28, 1902, the date of the said verdict ; and it is further consldered that 
the plaintiff do recover of the défendant his costs in thls behalf expended." 

The errors assigned are : First, in overruling the demurrer to the 
spécial replication ; second, in holding that the matters and things 
in said spécial replication alleged were sufficient to constitute an 
estoppel in pais ; third, in overruling the demurrer to the évidence ; 
fourth, other errors apparent upon the face of the record. 

The greater part of the argument before us has been addressed te 
the question of estoppel raised by the plaintiff's spécial replication 
to the defendant's pleas, and the error of the court in not sustain- 
ing the defendant's demurrer to it, but it seems to us that in plead- 
ing over and in going to trial upon the issue of fraud in the pro- 
curing of the policy, and the judgment of the court below being 
against the company upon that issue, the question of estoppel is 
not properly before us. The plaintiff below, in his spécial replica- 
tion to the defendant's plea that the policy was void through fraud 
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in its procurement, has, in effect, said that, granting that the Com- 
pany has a good défense on the merits, and that the poHcy was in 
fact procured through fraud, yet the company, by its acts or rep- 
résentations, has intentionally or negligently induced plaintiff to 
believe that the poHcy was good, and, acting upon that belief, the 
plaintifï has paid out his money in the purchase of the pohcy, and 
will be prejudiced if the company is permitted to deny its vaUdity. 
The défendant company, by its demurrer, has asserted that it has 
done no act, concealed no fact, made no misrepresentation, which 
would legally prevent its making its défense, and by the overrul- 
ing of the demurrer the case went to trial upon the merits of its 
défense. Now, if there was no fraud in the procuring of the policy, 
and the same is valid, and is an existing obligation of the company, 
the question of estoppel is immaterial. We are inclined to think 
that the letters of Rawson did not create an estoppel; but in our 
view a décision on that point is unnecessary, for, the case having 
gone to trial upon the issue made by the spécial plea, and the court 
below on the demurrer to the évidence having decided against the 
company upon that issue, we feel ourselves bound by that judgment. 
If the record sustained the plaintiff in error's contention that the 
court below found "that there was fraud in the procuring of the 
policy which vitiated it, but that plaintiff in error was estopped by 
the letters written Koon, and by him exhibited to the défendant in 
error, from claiming this défense as against the défendant in error," 
the case would be otherwise; but counsel for défendant in error 
dénies the correctness of this statement. In explanation of the fact 
that judgment was entered only for the sum of $1,500 and interest, 
they say that, after the case had been held under advisement for 
more than a year, being anxious to get their money, they expressed 
a wilHngness to take judgment for the lesser amount, and judgment 
was so entered. The judgment, as entered, contains thèse words : 
"And the plaintiff hère waiving daim to the larger sum found by 
the jury in its verdict found herein on the 28th day of April, 1902, 
and being willing to accept judgment for the alternative sum found 
by said jury," etc. We must take the record as it cornes to us. 
We cannot read into this judgment what does not appear upon its 
face. There is no motion for new trial or exceptions, and the only 
question therefore is whether, upon the case as presented in the 
record, the judgment should be sustained. As already stated, the 
case went to the jurj' upon issues of fact, and' at the conclusion of 
the testimony on both sides it was taken from the jury by a de- 
murrer to the évidence and submitted to the judge, who, after long 
délibération, gave the judgment appealed from. The issues of 
fact made in the pleadings and to which testimony was directed 
on the trial were that Estella Koon had made false answers to cer- 
tain questions in her written application for Insurance, and the 
défendant averred "that she was not then in good health; that she 
was then afflicted with lung disease of a tuberculous character ; that 
she was afflicted with varions diseases pertaining to her menstrual 
functions ; that she had previously suffered from varions illnesses 
and local diseases; that she had sustained a personal injury or 
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accident prevîous to the making of said answers by being thrown 
from a horse and seriously injured; that she had several miscar- 
riages; and that numerous members of her family had died with 

consumption." The testimony upon the trial was that she was a 
healthy woman at the time of her application for insurance and up 
to a short time before her death ; that she died of acute pneumonia, 
after a short illness, and there had been an épidémie of pneumonia 
in the neighborhood where she was living at the time of her death, 
and that she did not hâve consumption. Upon that issue we think 
it clear that the défendant company failed in its proofs. There was 
testimony that one of her brothers had died with consumption, and 
there was some testimony that one of her aunts had died of the same 
disease. Her father and mother were proved to be both alive. 
There was some testimony that she had had some irregularities in 
menstruation, but the médical witness who gave this testimony 
upon cross-examination said "they were just the irregularities that 
occur to ail women." There was some testimony of a hearsay char- 
acter that she had been thrown from a horse, but nothing to show 
that she had been seriously injured thereby, and that one of the 
miscarriages proved was attributed to this fall ; the testimony leav- 
ing it in some doubt as to whether she knew at the time that she 
had a miscarriage, though, of course, she must hâve known it after 
it occurred ; and it is in proof that the médical witness who attend- 
ed her at the time (and the chief witness for défendant at the trial), 
about two years afterwards, when the policy now sued on had 
lapsed for nonpayment of premiums, upon an application of Estella 
Koon to reinstate the same, gave a certificate that she was at that 
date in good health, and a proper insurance risk. The testimony 
is that the answers to the questions in the forms described in the 
application were ail written by the médical examiner ; most of them 
are in form of "Yes" or "No," to nearly 100 questions ; and the 
testimony leaves it in doubt whether each question was propound- 
ed directly to the applicant. There is no doubt whatever in our 
minds that if the case had been submitted to a jury the verdict 
would hâve been for the plaintiflf for the full amount sued for, and 
it is at least doubtful whether the judge would hâve set aside the 
verdict. That the woman was in good health at the time the policy 
was taken out, and up to her last illness was a healthy woman, was 
fully proved, and there was no proof that her death was due to any 
hereditary tendency to consumption, or that the miscarriages con- 
tributed to it. 

The practice of demurring to évidence, although of ancient origin, 
is now little availed of. It prevails in the state of West Virginia, 
where this case was tried. Barton's Law Practice states the prin- 
ciple that governs in the state of Virginia, and, so far as we bave 
examined cases in other states where the same practice is recog- 
nized, it is a correct statement of the rule. On page 222 he says : 

"In ascertaining the facts proved directly or by Inference, we must not be 
iinmindful of the effect of a demurrer to évidence. By it the demurrant allowa 
full crédit to the évidence of the demurree, and admits ail the facts directly 
proved by, or that a jury mlght fairly Infor from, the ovideuce; and In de- 
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termining the facts inferable inferences most favorable to the demurree will 
be inade in cases In which there is a grave doubt whlch of two or more 
inferences shaO be dednced. In such cases it would not be sufficient that 
the mind of the court should incline to the Inference favorable to the de- 
murrant to justify it in making that inference the ground of his judgment. 
TJnless there be a declded prépondérance of probablllty or reason against the 
inference that mlght be made in favor of the demurree, such Inference ought 
to be made. The demurrer withdraws from the jury, the proper triers of 
facts, the considération of the évidence by which they are to be ascertained ; 
and the party whose évidence is thus withdrawn from Its proper forum 
is entitled to hâve it most benlgnly interpreted by the substitute. He ought 
to hâve ail the benefit that might hâve resulted from a décision of the case 
by the proper forum. If the facts of the case dépend upon circumstantlal 
évidence, or inferences from facts or clrcumstances in proof, the verdict 
of a jury ascertaining thèse facts would not be set aside merely because the 
court mlght hâve made inferences différent from those made by the jury. 
To justify the grant of a new trial when It dépends on the correctness of 
the décision between différent Inferences to be drawn from the évidence, it 
would not suffice that, in a doubtful case, the court would bave made a dif- 
férent inference. The prépondérance of argument or probability in favor of 
this différent inference should be manifest. When the question is whether or 
no a fact ought to be taken as established by the évidence, elther directly or 
Inferentlally, in favor of the demurrer, I do not know a juster test than 
would be furnlshed by the inquiry, would the court set aside the verdict 
liad the jury on the évidence found the fact? If the verdict so finding the 
fact would not be set aside, it ought to be considered as established by the 
évidence demurred to." 

The judgment of the court below is affirmed. 
MORRIS, District Judge, dissents. 
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(Circuit Court of Appeals, Sixth Circuit. December 3, 1904.) 

No. 1,323. 

1, BBIDQES— CONSTBTJCTION OF StATUTE AtTTHOHIZINa BUILDING OF RAILBOAD 

BKIDQE— RlGHT TO Renew Pabts. 

A grant by a state to a railroad Company of authorlty to bulld and 
ma intain a bridge across a river for the use of its road, wlthout re- 
striction as to time, or the materials of which it should be constructed, 
authorizes the Company to renew parts of the bridge from time to tlme 
for the purpose of malntainlng it or better adapting it to the exigencie.s 
of business, wlthout substantiel change in Its form, whether It be done 
with the same or some other suitable materlal. 

2. Same— "Bridge" Depined. 

Défendant railroad Company built a bridge for its road across the 
Muskingum river under authority given by the state of Ohlo, which then 
exercised control over the river. Subsequently the state transferred its 
rights in the river to the United States, which accepted the same. By 
Act April 2, 1888, c. 53, 2.5 Stat. 74, Congress prescribed régulations to 
govern the building of bridges across the river between certain points; 
requiring any bridge thereafter erected to hâve at least one channel span 
of stated width and stated height above the water, and providing that 
any person or corporation having lawful autliority "may hereafter erect 
bridges across said river for railroad or other uses upon complianee 
with the provisions and requirements of this act," but not otherwise. 
Held, that the word "bridge," as used in the act, comprehended not 
only the span or roadway, but also the abutments and piers upon 
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whlch It was supported, and that the replacing by défendant of the 
wooden superstructure of its bridge, wlilch had become unsafe f rom 
decay and long use, by a new superstructure of iron, did net constitute 
the érection of a new bridge, so as to bring it within tlie provisions of 
the act 

Appeal from the Circuit Court of the United States for the Southern 
District of Ohio. 

The following is the opinion of the Circuit Court (Thompson, Dis- 
trict Judge) : 

The Une of the railway of the défendant the Cincinnati & MusUlngum 
Valley Rallroad Company crosses the Muslfingum river about seven miles 
belovp Dresden, Ohio. The bridge upon vrhich it crosses the river, and over 
which its trains are run, v^as built In 1870, under authority granted to It by 
the Board of Public Works of the state of Ohio, and was a lawful structure. 
Afterwards, In 1886, the state of Ohio transferred to the United States its 
"rights in said river and its improvements" (see volume 83, Ohio Laws, p. 
412), and on April 2, 1888, Congress passed "An aet regulating the construction 
of bridges over the Muskingum river, Ohio" (25 Stat. 74, c. 53), whlch pro- 
vides : 

"That any porson or corporation having lawful authority to erect a bridge 
or bridges across the Muskingum river, Ohio, between its mouth and Dresden. 
may hereafter erect bridges across said river for rallroad or other uses, upon 
compliance with the provisions and requirements of thls act, but no bridge 
shall be erected across said river which does not comply therewith. 

"Sec. 2. That every bridge hereafter erected across the Muskingum river, 
Ohio, shall hâve its axis at right angles to the current at médium and high 
stages, and its piers shall be parallel to the current. No riprap or other 
outside protection for insufficient foundatlons will be permltted around the 
channel piers and ail cofCerdams, piling and other temporary worlvs must be 
removed by the owners of the bridge before it is open to trafflc. 

"Sec. 3. That if the bridge be built as a continuous bridge, It shall hâve at 
least one channel span, the center of which shall be in the middle of the 
channel usually run in high stages by steamboats descending the river with 
barges or rafts in tow ; said channel span to hâve a clear opening of two 
hundred and flfty feet, measured at the low water line, and the lowest part 
of the span to be forty feet above hlghest navigable water, as determined by 
a straight Une Connecting the tops of the lower lock gâtes at the head and f oot 
of the pool in which the bridge is to be built. The other spans may hâve 
such grades as may be desired." 

"Sec. 9. That the right to alter, amend, or repeal this act as to prevent or 
remove ail material obstructions to the navigation of said river by the fu- 
ture construction of bridges is hereby expressly reserved." 

This law relates to bridges to be constructed after its passage, and mani- 
festly, in the use of the word "bridge," Congress intended to include not 
only the superstructure, but also the piers and abutments. As already shown, 
it provides that its piers shall be parallel to the current, and that no riprap or 
outside protection for insufficient foundations will be permitted around the 
channel piers, and that the channel span shall bave a clear opening of two 
hundred and flfty feet, measured at the low-water line. This language could 
not bave référence to a bridge, the construction of which did not include 
piers and abutments, but only the superstructure. Congress had in mlnd 
such a structure as Bouvier deflnes a bridge to be, namely : "A structure 
erected over a river, creek, stream, ditch, ravine or other place to facilitate 
the passage thereof ; including by the term both arches and abutment.s." It 
is equally clear that Congress did not intend by this law to Interfère with 
existing bridges. This appears from the language of the ninth section, where 
it Is said "that the right to alter, amend, or repeal this act so as to prevent 
or remove ail material obstructions to the navigation of said river by the 
future construction of bridges is hereby expressly reserved." There is no 
provision in the law for the removal of obstructions caused by bridges which 
were In existence at the time the law was passed. 
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It Is coniplained in this case that the défendants are erecting a bridge 
across the Muskingum river in violation of the act of April 2, 1888, and other 
laws relating to the subject, and the complainant prays that they be per- 
petually enjoined from proeeeding virith the work of constructing sald bridge. 
It is conceded that the work which the défendants are doing Is the re- 
placing of the présent wooden superstructure of the bridge with an iron su- 
perstructure, and the question presented Is whether the superstructure con- 
stitutes a bridge, wlthin the meaning of the act of April 2, 1888. No action 
bas ever been taken by the government to remove any obstruction to naviga- 
tion caused by this bridge and its piers, probably beeause the river betvreen 
the bridge and Dresden is not used, and, without the construction of dams 
and locks, cannot be used, for the purpose of navigation, other than by flat- 
boats and other sniall craft ; but, if the Improvements necessary to naviga- 
tion by larger craft should be made, It would then be necessary to remove 
the obstructions caused by the bridge, whether the superstructure should re- 
main as it Is, or be replaced by an iron one; and it Is suggested that, In 
the event of the removal of the bridge after the iron snjjerstructure is 
placed thereon, the compensation which the government would be required 
to make therefor would be increased to the extent of the added value of the 
iron superstructure. But that is a question which does not arise hère. The 
superstructure cannot be regarded as the bridge, within the meaning of the 
act, and the changlng of the supersti-ucture will not be the érection of a 
bridge in violation of the act. 

The bill, therefore, will be dismissed. 

Sherman T. McPherson, U. S. Atty. 

Lawrence Maxwell, Jr., William W. Ramsey, and Joseph S. Gray- 
don, for appellees. 

Before LURTON, SE;VERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The United States seeks by this bill 
to obtain an injunction restraining the appellee the Cincinnati & Musk- 
ingum Valley Railroad Company from renewing the superstructure 
of its bridge over the Muskingum river. The locality of the bridge 
is six miles below Dresden, in Ohio. The river is navigable for small 
craft from Dresden to the place where it empties into the Ohio. It 
appears that the state of Ohio had and maintained control over the 
Muskingum river prior to 1886, and had constructed numerous im- 
provements thereon, and had authorized the building of several bridges 
across it — among them, the bridge of this railroad company. In May 
of that year the state, by a joint resolution of its General Assembly, 
found in 83 Ohio Laws, p. 412, transferred ail its rights, interests, and 
franchises in the Muskingum river, "subject to the paramount interests 
of navigation," to the United States. Congress assented to the trans- 
fer, and the United States assumed control of the river August 5, 
1886 (24 Stat. 324, c. 929). On April 2, 1888, Congress passed an act 
(25 Stat. 74, c. 53) regulating the construction of bridges across the 
Muskingum river between its mouth and Dresden, and it is upon the 
provisions of the third section of this act that the présent bill is found- 
ed. The original bridge of the railroad company was built 30 or more 
years ago, with piers and abutments of stone, and a wooden superstruc- 
ture. The bridge was built in conformity with the authorization of 
the state, and was maiiitained in its form and materials of construction 
until 1903, when, the superstructure having become unsafe on account 
of âge, decay, and wear, the railroad company resolved to replace it 
with one of iron. The government objects to this, not so much, as we 
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infer, because it is proposed to build the superstructure of iron, but 
because the railroad company cannot lawfully rebuild it at ail without 
conforming its entire bridge, iricluding its piers and abutments, to said 
section 3 of the said act of Congress of 1888, which reads as follows : 

"That if the bridge be built as a continuous bridge, it sball hâve at least one 
channel span, the center of which shall be in the middle of the channel 
usually mn in hlgh stages by steamboats descending the river with barges 
or rafts In tow ; said channel span to hâve a clear openlng of two hundred 
and fifty feet, measured at the low water Une, and the lowest part of the 
span to be forty feet above highest navigable water, as determlned by a 
stralght Une Connecting the tops of the lower lock gâtes at the head and 
foot of the pool in which the bridge is to be built. ïhe other spans may 
hâve such grades as may be desired." 

The channel span of the bridge, as it was originally built and stiU 
stands, is 137 feet long, and the height of the superstructure above low 
water has been 30.38 feet. The question, therefore, is whether the re- 
newing the superstructure of an old bridge is the building of a bridge, 
within the meaning of the act of 1888, for we think it cannot be doubt- 
ed that, if the superstructure could be renewed in any way, the question 
whether it should be of wood or iron would be one of mère expediency, 
resting in the préférence of the railroad company. In the original 
grant of authority there was no restriction in respect to the kind of 
material of which the superstructure should be built. The grant was 
not for a limited time, shorter than the uses of the railroad company 
should require. In the nature of things, it must hâve been known and 
appreciated that the superstructure of the bridge, especially, would be 
subject to dilapidation and decay from the effects of time and use, and 
might be injured or destroyed by fire or flood. It could not bave been 
contemplated that in such case the company should be obliged to relo- 
cate and rebuild the masonry composing the piers and abutments of the 
bridge, so as to make an entirely new bridge. The grant must be con- 
strued with référence to the subject-matter, and, while it should be 
construed liberally in favor of the grantor, it should be construed rea- 
sonably, and in such manner as to fulfill the intention of the parties. 
Conceding that no altération of the bridge could be made which should 
derogate from the rights of the public — as, for instance, by making it 
narrower or lower than it was authorized and built — yet it would seem 
that, subject to this restriction, the company was authorized to main- 
tain any such bridge at this point as its uses might reasonably require. 

We are not required, however, to décide how the case might be if the 
bridge should be entirely destroyed, and its restoration by a new struc- 
ture should become necessary. But we bave no hésitation in holding 
that the renewal of parts of the bridge from time to time for the pur- 
pose of maintaining it, or better adapting it to the exigencies of busi- 
ness, without substantial change in its form, whether it be done with 
the same or some other Suitable material, is well within the privilège 
of the Company, under the authorization of the original grant. Counsel 
for the government protests that this view would resuit in enabling 
the railroad company to change the entire structure of the bridge, pro- 
viding it is done piecemeal, and the government would be powerless 
to stop it. Very likely this might be so. But the government would 
hâve no right to stop such changes as are necessary to the maintenance 
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of the structure, unless it is in position to claim the advantage of ail 
dilapidation or decay, or the insufficiency of some part to sustain a 
heavier traffic, which might ensue. This would be tantamount to say- 
ing that the privilège of the grant would endure only so long as the 
material of the original bridge should last — a proposition which we 
think altogether untenable. 

It is clear, also, from the language of the act of 1888, that it was 
not intended to apply to bridges which had already been built under 
lawful authority. The first section of the act is as follows : 

"That any person or corporation havlng lawful authority to erect a bridge 
or bridges across the Musklngum river, Ohlo, between Its mouth and Dres- 
den, may hereafter erect bridges across said river for rallroad or other uses, 
npon compllance wlth the provisions and requlrements of this act, but no 
bridge shall be erected across said river which does not comply therewith." 

And the ninth: 

"That the right to alter, amend or repeal this act as to prevent or remove 
ail material obstructions to the navigation of said river by the future con- 
struction of bridges is hereby expressly reserved." 

And it is évident that the act contemplâtes as its subject the build- 
ing of entirely new bridges, having substructures and superstruc- 
tures, for its régulations involve them. It is true that the word 
"bridge" is something used in a sensé restricted to the span or roadway 
of a bridge, but that is not the whole of what is generally intended by 
the word, and especially in the customarily précise language of statutes, 
as in the act of 1888, where the word "bridge" comprehends not only 
the span or roadway, but also the supports and abutments thereof. In 
the common case of délégation to counties or other municipalities of 
power to build bridges, or to supervise and control them, we are not 
aware that it has ever been held that less than the whole structure was 
intended, and such we believe is the common understanding. Howe 
v. Com'rs of Crawford Co., 47 Pa. 362; Commonwealth v. Pittston 
Ferry Bridge Co., 148 Pa. 621, 24 Atl. 87 ; People v. Supervisors of 
Queen Co., 142 N. Y. 371, 36 N. E. 1062 ; State v. Commissioners of 
Gibson Co., 80 Ind. 478, 41 Am. Rep. 821. And in 5 Cyc. 1053, it is 
said that "both at common law and equally under our statutes a bridge 
includes the abutments and approaches necessary to make it accessible 
and convenient for public travel," citing numerous décisions. In 
A. & E. Encycl. of L. (2d Ed.) 919, in définition, it is stated that it in- 
cludes the abutments and approaches. In the Case of the Clinton Bridge, 
10 Wall. 454, 19 L. Ed. 969, Mr. Justice Nelson said that by the word 
"bridge" Congress, in declaring it a lawful structure, meant to include 
its abutments, piers, superstructure, draw, and height. In Bardwell v. 
Jamaica, 15 Vt. 438, the Suprême Court of Vermont said : 

"In speaklng of a bridge in connection wlth the use for which bridges are 
erected, we can no more exclude the abutment than the flooring or frame- 
work of the bridge." 

And in Sussex County v. Strader, 18 N. J. Law, 112, 35 Am. Diec. 
530, it was said : 

"The abutment is as much a part of the bridge as the pier, the arches, or 
the timbers. It conslsts of that mass of stone or solld work at the end of 
the bridge by which the extrême arches or timbers are sustained." 
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A similar view appears to hâve been entertained by Goff, Circuit 
Judge, and Jackson, District Judge, in the case of a bill filed by the 
United States against the Baltimore & Ohio Railroad Company and 
the American Bridge Company in the Circuit Court of the United States 
for the Northern District of West Virginia (no vvritten opinion filed) to 
restrain the rebuilding of a bridge across the Ohio, and making it a 
much heavier structure to accommodate the increased weight of motive 
power and heavier traffic of the railroad company. The United States 
relied upon the act of February 14, 1883, c. 44, 23 Stat. 414, which for- 
bids the construction of bridges across that river unless the plans are ap- 
proved by the Secretary of War. But the bridge had been built before 
the passage of that act, and the injunction prayed was refused. 

Our conclusion is that for both reasons — namely, that the renewal of 
the superstructure, in the circumstances existing, was within the priv- 
ilège of the company under its grant from the state, and that the act 
of Congress of August 5, 1886, 24 Stat. 324, c. 929, did not contemplate 
the application of its provisions to the construction of new parts, in 
place of old, required for the maintenance of bridges already built under 
lawful authority — the bill cannot be maintained. 

We are of opinion that the decree of the Circuit Court should be 
affirmed, except so far as it allows costs against the United States, 
which was probably an inadvertence, and as to which the decree should 
be reversed. 



THE PEUDENCEJ. 

O'KEEFE et al. v. TICB et al, 

(Circuit Court of Appeals, Second Circuit. December 12, 1904.) 

1. Collision— ScHOONEB and Barge in Tow— Fault of Tuo. 

A tug wlth three barges in tow on a long hawser, the last being 600 
fathoms bebind, held solely In fault for a collision in tlie night, in Dela- 
ware Bay, between the last tow and a meeting schooner, which was at the 
time tacking and on a crosslng course, on the gronnd that, although the 
schooner's lights were seen half an hour before, when she was approach- 
ing on the other tack, no proper lookout was kept for her return, and no 
measures taken to avoid collision when she was seen agaln. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

This cause comes hère upon appeal frôm a decree of the District 
Court, Southern District of New York, holding the steam tug Prudence 
solely in fault for a collision between the schooner William D. Marvel 
and the barge Drifton in tow of the tug. The opinion of the District 
Court is reported 124 Fed. 939. 

Samuel Park, for appellants. 
E. L. Owen, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The schooner was beating into Dela- 
ware Bay through the entrance between the Breakwater and Overfalls 
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Shoal. The tug was towing three barges tandem out to sea, the 
Drifton being the last in order, with 300 fathoms of hawser between 
the tug and the first barge and 150 between the several barges, a total 
of 500 fathoms of hawser plus the length of the barges. The District 
Judge has stated the facts very fully, and référence may be had to his 
opinion for a narrative of what took place as given by both sides. 124 
Fed. 939. It is erroneously stated therein that the tide was ebb, in- 
stead of flood, as both parties hère agreed. Moreover, if the state- 
ment in the opinion that when the schooner was on 'ler last starboard 
tack before collision she showed her red light to the tug is to be taken 
as a finding of fact, instead of a statement of what the tug contended to 
be the fact (the text is not entirely clear), we think it is erroneous. The 
reasons which induce us to affirm the décision may be briefly stated. 
The night was good for seeing lights. The schooner saw the tug 
when she was coming in past the lightship on her first starboard tack. 
The tug saw the schooner while the latter was on her port tack from 
the Breakwater over towards the Overfalls Shoal, more than 15 minutes 
before she came about on her second starboard tack. Both vessels 
were navigating in plain sight of each other's lights, each knowing of 
the other's présence, and with plenty of sea room. Under thcse cir- 
cumstances improper navigation must hâve been the cause of the col- 
lision. Inasmuch as the rules required the schooner to hold her 
course and the tug to keep her tow clear of that course, while in fact 
the schooner did hold her course until in the jaws of collision, she tried 
to come about, and missed stays, encountering the Drifton, which was 
actually in her course, it would be natural to find that the improper 
navigation was by the tug, which failed to haul the Drifton clear of that 
course. In défense it is urged that the schooner failed to avoid obvi- 
ous danger, and misled the tug as to her course till it was too late for 
the tug to keep her tow out of that course. It is charged that the 
schooner failed to keep a proper lookout. The évidence, howcver, fails 
to sustain this charge. The schooner saw the tug long before the 
collision, saw her repeatedly, the lookout reported her, and the navigat- 
ing officers made out her lights, and therefore knew she had more than 
one vessel in tow, and that the length of the tow exceeded 600 feet. 
They aiso made out the lights on two of the barges. In the face of 
such testimony it cannot be held that there was any failure by the 
schooner to maintain a careful lookout. The fact that no one on the 
schooner made out the third barge or her lights until too late to avoid 
her is not persuasive to the contrary in view of the circumstance that 
there is no évidence that the Drifton's lights were sufïîcient, while there 
is évidence of their dimness. 

The main contention for the défense is that after the schooner had 
crossed the bows of the tug, standing to the eastward on the port tack, 
she failed to run her tack out and came about too soon, thus improp- 
erly embarrassing the tug. The schooner's explanation is that she was 
as close to the Overfalls Shoals as her navigator thought it prudent 
to go. It is not necessary to détermine whether this be so or not. and 
the testimony, read in connection with the chart, would seem to indicate 
that she might hâve stood on further without risk of stranding. A sail- 
ing vessel, even with abundant sea room ahead, is not bound to run out 
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her tacks when navigating in the vicinity of another vessel. In The 
Coe F. Young, 49 Fed. 167, 1 C. C. A. 219, this court said: 

"The sloop was entitled to assume that the tug was navigating with a 
proper lookout, and with reasonable attention to the obligations laid upon 
her. If, under that assumption, the sloop's maneuver was not calculated 
to mislead or embarrass the tug, It Is Immaterial whether or not she ran 
out her port taclî. The testimony shows that she had gone about and fllled 
upon the starboard tack before collision. The disputed question is whether 
there was abundant time and space to enable the tug, seelng her maneuver, 
to keep out of the way." 

And we held the tug liable because the sloop had sailed on her new 
tack a distance which gave the tug ample time to conform her own 
navigation to the sloop's course, if she had seen the latter corne about 
as she should hâve donc. In the cause at bar the navigator of the 
schooner did not come about immediately after crossing the tug's 
bow. According to the testimony of those on the tug he held on for 
15 minutes longer, till he ran out of their sight, and it was 10 or 15 
minutes after that when they saw him coming back on the starboard 
tack. He ran so far to the eastward that, when he did come about. 
his new course, without the slightest assistance from the tug, carried 
him so far astern of her that he would easily hâve cleared the second 
tow, which, because of the insufhcient light on the Drifton, was the 
last one he expected to find. The propriety of his navigation is to be 
tested by the conditions under which it was decided upon. He was 
not in fault for not making out the lights of the Drifton before he 
came about. He was far enough to the eastward to clear ail he had 
seen, or had reason to expect, and he was entitled to rely on assistance 
from the tug as soon as his new course was taken. The navigator 
of the tug did not see the schooner come about. How long aftervvard 
it was before he again picked her up is not entirely clear. His naviga- 
tion, however, is to be tested by what he was bound to expect. He 
knew she was beating in, and that there were shoals to the eastward, 
which might be expected to set her on the starboard tack again. On 
a night such as this her lights could hâve been seen soon after she was 
on the new course. The tug's course was known. The northerly 
Hmit of the schooner's course beating up on a wind not exactly steady, 
but blowing freshly from a gênerai north-northeasterly direction, was 
reasonably inferable. If the enormous length of the tow made it doubt- 
ful whether the schooner could clear it while holding her new course, 
it was for the tug to shape her own course so that the schooner would 
not collide with the tow. The witnesses for the tug undertake to show 
that when the schooner was sighted on her new course there were no 
indications of danger; that both vessels were red to red, and moving 
on substantially opposite courses. In our opinion, the weight of évi- 
dence is to the contrary. The witnesses from the schooner ail testify 
that after they got about, and shaped the new course, the tug was on 
their starboard bow, and thus red to green. Moreover, it is very évi- 
dent that the vessels were not on opposite courses with that wind. Put- 
ting them on crossing courses (remembering that the tug concèdes that 
when the schooner was seen again on her new tack she was still on the 
port bow of the tug), it will be found that after the change of course 
the schooner's green light must hâve been exhibited to the tug, and the 
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navigation of the latter should hâve been conformable thereto. We 
concur vi^ith the District Judge in the conclusion that a "prudent way 
for her to navigate was to starboard her helm when the schooner was 
made eut on her own port bow, and pass the schooner starboard to star- 
ijoard." If they saw her green light, and failed to make this change, 
their navigation was faulty. If they failed to see the green hght be- 
cause after she had passed to the eastward on the port tack they gave 
themselves no more concern about her whereabouts, and therefore kept 
no lookout for her return, they were careless in that respect. 

The decree of the District Court is affirmed, with interest and coets. 



HUNTER V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. November 21, 1904.) 

No. 30. 

1. CusTOMs DuTiES— Classification— ExvELOPES— Manufactures or Papek. 
Pièces of paper whlch hâve lieen eut into shapes and sizes adapting 
them to be folded so as to constitute envelopes, but whicb are not 
shown to hâve been commercially known as euvelopes at and prier to 
the time of the passage of the tarifl act of July 24, 1897, c. 11, 30 Stat. 
151 [U. S. Comp. St. 1901, p. 1626], are not dutiable as "paper envelopes," 
under paragraph 399, Schedule M, § 1, of said act, 30 Stat. 188 [U. S. 
Comp. St. 1901, p. 1672], but as manufactures of paper, under paragraph 
407, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1673]. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause comas hère upon appeal from a décision of the Circuit 
Court, Southern District of New York (126 Fed. 894), affirming a dé- 
cision of the Board of General Appraisers (G. A. 4,768, T. D. 22,497), 
which sustained the collecter of the port of New York as to the rate 
of duty on certain merchandise imported under the tariff act July 24. 
1897, c. 11, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1626]. 

W. W. Smith, for appellant. 

D. Frank Lloyd, for the United States. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The articles in question might appro- 
priately be described as "envelope Wanks." They consist of pièces 
of paper which bave been eut by machinery into certain appropriate 
shapes and sizes, which adapt them to be folded so as to constitute 
envelopes of desired shapes and sizes. They were assessed for duty 
under paragraph 407, Act July 24, 1897, c. 11, Schedule M, § 1, 30 
Stat. 189 [U. S. Comp. St. 1901, p. 1673], as "manufactures of paper, 
or of which paper is the material of chief value, not specially provided 
for in this act." It is not disputed that they are manufactures of pa- 
per; the only question in the case being whether they bave been 
manufactured into the articles provided for in paragraph 399 (30 
Stat. 188 [U. S. Comp. St. 1901, p. 1672]), which reads as follows: 

"399. Paper envelopes, plain, twenty per cenlum ad valorem ; if embossed, 
printed, tinted or decorated, 35 per centum ad valorem." 
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The Standard Dictionary defines "envelope" as "a case or wrapper, 
usually of paper, with gummed edges for sealing, in which a letter or 
like may be sent through the mail or inclosed for any purpose." Mani- 
festly the paper blank is not within this définition. A second and 
broader définition is aiso given : "Any inclosing integument or cov- 
ering. A wrapper." Broad tliough this is — and it is comprehensive 
enough to cover a pea pod or a chestnut burr — it would not include 
a mère pièce of cloth, paper, or what not, however convenient its shape 
and size, until it was actually put to use as a wrapper, thus becoming 
an "inclosing" integument or covering. In common everyday speech, 
the word "envelope" is used as implying the actual case or wrapper, of 
paper or cloth, in which a letter or the like may be inclosed. The 
"blanks" hère imported hâve not yet become such case or wrapper, 
even though they may be of such shape and size as to unfit them for 
other purposes. It is still necessary to fold over the flaps, and to ap- 
ply gum to the edges of some of them, and actually to stick together the 
side and bottom flaps. Thèse are substantial steps in the process of 
manufacture — manifestly more substantial than was the mère act of 
cutting the individual veil from the roll of veils in Oppenheimer v. 
United States, 66 Fed. 52, 13 C. C. A. 327, on which appellant relies. 
Nor is appellant's contention sustained by Isaacs v. Jonas, 148 U. S. 
648, 13 Sup. Ct. 677, 37 L. Ed. 596, in which packages of cigarette 
papers, and the paper covers therefor, imported separately with the 
intention of pasting them together after they were withdrawn and 
before selling, were held dutiable as "smoker's articles." It was said 
by the court that: 

"The mère pasting together of the papers and the covers was In no proper 
seuse a process of manufacture, and did not change the use or the eharacter 
of the articles." 

But that language is to be interpreted in the light of the facts in the 
case then under considération. It was held that : 

"The leaves of paper were fit for nothlng else but to be made into cigarettes, 
and smoked with the tobacco wrapped in them ; and they were iised in the 
same way, whether never put into a cover at ail, or flrst pasted into a cover, 
and afterwards torn ont one by one. The covers were fit for nothing except 
to hold and protect the papers until made by the smoker Into cigarettes." 

Evidently the court was of the opinion that packages and covers were 
equally "smoker's articles," and therefore held that their character 
was not changed by merely pasting them together. 

There remains the question of commercial désignation. The Board 
of General Appraisers found. that "the merchandise is known as 'flat 
envelopes,' but hâve to be folded and gummed to make them the en- 
velope of commerce." The testimony of the single witness who testi- 
fied does not bear out this finding. He said that in trade there were 
two kinds of envelopes (flat envelopes, such as the importation, and fold- 
ed envelopes, of which he produced a sample), and that, in ordering 
those goods or in describing them, no other term is used except the term 
"envelopes" (flat envelopes or folded envelopes, as the case may be). 
There is no testimony in the case upon which any finding of trade désig- 
nation can be made. The witness properly qualified himself by stating 
that he had been engaged in the paper business since 1883, but he was 
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asked only as to présent meanings of the terms used in that trade. No 

question was put tending to elicit whether there was any spécial trade 
meaning of the word "envelopes" at and immediately prior to the 
passage of the act of 1897. 

The décision of the Circuit Court is affirmed. 



GORMAN-WRIGHT CO. et al. v. WRIGHT. 
(Circuit Court of Appeals, Fourth Circuit November 15, 1904.) 

No. 546. 

1. CORPOEATIONS— PlEDGE OF STOCK— RlGHTS OF PLEDGEE. 

A pledgee of stock has such an équitable interest therein as wlll en- 
title hiin to be heard In a court of equlty, to tlie same estent, at least, 
as the pledgor, concerning its préservation and the protection of his in- 
terests therein. 

2. Courts— JuRisDicTioN of Fedeeal Court— Diverse Citizenship. 

Under Act Cong. March 3, 1887, e. .=S73. 24 Stat. 552, as corrected by 
Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508], witb- 
dravving from the cognizance of the Circuit and District Courts any suit 
by an assignée on a promissory note or othcr chose In action, unless sucli 
suit might hâve been prosecuted in such court If no assignment had been 
made, a pledgee of stock cannot, on account of the diverse citizenshij) 
existing between himself and the corporation, sue the corporation in the 
fédéral court for the appolntment of a receiver where his pledgor is a 
résident of the state of which the corporation is a citizen. 

[Bid. Note. — Diverse citizenship as a ground of fédéral .iurisdiction, see 
notes to Shipp v. Williams, 10 C. C. A. 249 ; Mason v. Dullaghain, 27 C. 
C. A. 298.] 

3. Same— Appeal— Denial of Jurisdictton. 

Where the record before the Circuit Court of Appeals clearly shows 
the want of jurisdiction of the fédéral courts in the premises, It is its 
duty to deny jurisdiction on its own motion if the question is not raiscd 
by appellant. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, §§ 816, 818.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Virginia, in Equity. 

G. A. Hanson and A. L. Holladay, for appellants. 
H. A. Foushee and S. S. P. Patteson (J. S. Manning, on the brief), 
for appellee. 

Before GOFF, Circuit Judge, and MORRIS and PURNELL, Dis- 
trict Judges. 

GOFF, Circuit Judge. This is an appeal from a decree of the Cir- 
cuit Court of the United States for the Eastern District of Virginia, 
by which a receiver was appointed, with directions to take possession of 
the stocks, money, bonds, and other assets of the corporation known 
as the Gorman-Wright Company. The appellee, R. H. Wright, com- 
plainant below, was, when he filed his bill, neither a créditer of said 
Company, nor a stockholder in the same, but was, as he alleged in his 
bill, a pledgee of 100 shares of the capital stock of that company, of 
the par value of $100 each; the same, having been transferred to him 
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by J. N. Gorman, one of the défendants below, as collatéral security 
only for the payment of a certain sum of money due the appellee by 
said Gorman for said stock, which he had purchased from Wrig-ht. 
The appellee is a citizen and résident of the state of New York. The 
Gorman- Wright Company, one of the appellants, is a corporation or- 
ganized under the laws of the state of Virginia; having its principal 
office at Richmond, in the Eastem District of that state. J. N. Gor- 
man, the other appellant, is a citizen and résident of the Eastern Dis- 
trict of Virginia. The bill charges that the Gorman-Wright Company 
is greatly indebted, that it has been improperly and carelessly managed, 
that its board of directors has failed to properly discharge the duties re- 
quired of it, that the Company is in fact insolvent, and that, unless a 
court of equity intervenes by taking charge of the assets of the Com- 
pany, the creditors and stockholders of the same would suffer great 
loss, to the damage of the complainant, who would thereby, as pledgee 
of said 100 shares of stock, lose the security he had contracted for. 
The prayer of tlie bill was for the appointment of a receiver for the 
care and protection of the assets of the company, for the sale of the 
same, and the proper distribution of the proceeds among those entitled 
thereto. An injunction was also asked for, inhibiting the officers and 
agents of said company from in any manner interfering with the re- 
ceiver in the discharge of his duties as such officiai. The appellee, as 
stated, did not claim to be a créditer of the Gorman-Wright Company, 
Ijut alleged that he was a creditor of J. N. Gorman ; nor did he claim to 
be a stockholder of that company, except as the assignment of said 
stock to him by Gorman as collatéral security, before mentioned, would 
inake him a stockholder. The court below, on considération of the 
bill, exhibits, and affidavits, granted the prayer of the bill, by appoint- 
ing the receiver and issuing the injunction asked for, From this de- 
cree the appeal we now consider was allowed. 

The appellants insist that the court below did not hâve jurisdiction 
of the case made by the bill. The appellee maintains that, as pledgee 
of the stock transferred to him as collatéral security, he was entitled 
to the aid of a court of equity in protecting his interest therein, and that 
the court below had jurisdiction because of the citizenship of the 
parties. 

We think it beyond question that the pledgee of stock has such an 
équitable interest in it as will entitle him to be heard in a court of 
equity concerning its préservation, and the protection of his interests 
therein, to the same extent, at least, as the stockholder pledging it 
would bave. 2 Thomp. Corp. § 2657; 22 A. & E. Ency. of Law'(2d 
Ed.) 907 ; 2 Kent's Com. (l-lth Ed.) 349. But while it is true that the 
pledgee of stock may sue in equity concerning it, with the same rights 
and privilèges that the pledgor had, does it follow that the court below 
had jurisdiction of this case? It appears from the bill that the pledgor, 
J. N. Gorman, is a citizen of the state of Virginia, and that the Gorman- 
Wright Company is likewise a citizen of that state. There can be no 
doubt but that Wright, as the pledgee of Gorman, can maintain a suit 
against him as pledgor, in conjunction with the Gorman-Wright Com- 
pany, in the proper court of the state of Virginia ; but it does not fol- 
low that Wright can also sue his pledgor and that company in the 
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Circuit Court of the United States for that state. Can Gorman, a 

citizen of Virginia, and a résident of the Eastern District thereof, sue 
the Gorman-Wright Company, also a citizen of Virginia, doing business 
in the Eastern District thereof, in the Circuit Court of the United 
States for that district? Certainly net. Then can Wright, as pledgee 
of Gorman, sue in a jurisdiction where Gorman himself could not 
hâve maintained a suit ? Clearly not, for the statute, in express terms, 
prohibits it. 

By the first section of the act of March 3, 1887, c. 373, 34 Stat. 
552, relating to the jurisdiction of Circuit Courts of the United States, 
as corrected by the act of August 13, 1888, c. 866, 85 Stat. 433 [U. S. 
Comp. St. 1901, p. 508], no Circuit or District Court has cognizance 
of any suit to recover the contents of any promissory note or other 
chose in action, in favor of any assignée, unless such suit might hâve 
been prosecuted in such court to recover said contents if no assign- 
ment or transfer had been made. This provision of the statute has 
been construed in a number of cases, and its meaning declared to be 
that no assignée, or person occupying the position of assignée, can 
bring a suit in a Circuit Court of the United States, unless such suit 
might hâve been prosecuted by the assignor if no assignment had 
been made ; and the Suprême Court of the United States has held that : 

"The term 'assignée,' in the statute, covers not merely persons to whom is 
technically transferred the contraet in controversy, but any one vvho, by 
virtue of a transfer to him, can daim Its bénéficiai interests." Plant Invest- 
ment Co. v. Jaoksonville, Tanipa & Key West Railway Company, 152 U. S. 71. 
14 Sup. St. 483, 38 L. Ed. 358. 

We therefore find ourselves compelled to regard Wright as the 
assignée of Gorman, and to hold, quoad the question of jurisdiction, 
the stock so in his hands was a chose in action, within the meaning of 
said jurisdictional statute; and hence it follows that, as Gorman 
could not hâve sued in the court below concerning the same, Wright, 
his assignée, was also without that privilège. Newgass v. New Or- 
léans (C. C.) 33 Fed. 196 ; Rollins v. Chaffee Co. (C. C.) 34 Fed. 91 : 
Wilson V. Knox County (C. C.) 43 Fed. 481 ; Church et al. v. Citizt s' 
St. R. Co. et al. (C. C.) 78 Fed. 526; Barksdale et al. v. Finney et al., 

14 Grat. 338; Sere & Leralde v. Pitot et al., 6 Cranch, 332, 3 L. Ed. 
240: Sheldon and Wife v. Sill, 8 How. 441, 12 L. Ed. 1147; Corbin 
v. County of Black Hawk, 105 U. S. 659, 26 L. Ed. 1136; King 
Bridge Co. v. Otoe County, 120 U. S. 225, 7 Sup. Ct 552, 30 L. Ed. 
633 : Shoecraft v. Bloxham, 124 U. S. 730, 8 Sup. Ct. 686, 31 L. Ed. 
574; Metcalf v. Watertown, 128 U. S. 586, 9 Sup. Ct. 173, 32 L. Ed. 
543 ; Parker v. Ormsby, 141 U. S. 81, 11 Sup. Ct. 912, 35 L. Ed. 654 ; 
New Orléans v. Benjamin, 153 U. S. 411, 14 Sup. Ct. 905, 38 h. Ed. 
764 ; Mexican National Railroad Company v. Davidson, 157 U. S. 201, 

15 Sup. Ct. 563, 39 L. Ed. 672. 

The appellee, who claimed the right to sue by virtue of an assign- 
ment made to him, should hâve shown affirmatively in his bill that 
both he and his assignor were citizens of a state or states other than 
the state of which the Gorman-Wright Company was a citizen, as the 
jurisdiction he sought was based on the citizenship of the parties. In 
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fact, his bill Shows to the contrary, for he allèges that his assignor and 
the Gorman-Wright Company are citizens of the same state. 

If the question of jurisdiction had not been raised by the appellant, 
it would hâve been the duty of this court to hâve denied its own juris- 
diction on its own motion, because the record before us clearly shows 
it. Reaching this conclusion, it is not necessary that we should con- 
sider the other assignments of error. There is error in the decree com- 
plained of, and it will be reversed, and this case will be remanded, with 
directions to the court below to dismiss the bill. 

Reversed. 



SCRIVBN et al. v. NORTH et al. 
(Circuit Court of Appeals, Fourth Circuit. November 15, 1904.) 

No. 526. 
t. Appeal— Final Décision— Decree in Part Final and in Part Ixtek- 

LOCUTORY. 

Wliere a bill in a Circuit Court set up four distinct causes of action, 
one for Infringement of a patent, one for infringemont of a trade-marlv, 
and two for unfair compétition, a decree dismissing the bill as to tlio 
flrst three causes of action is a "final décision" thereon, iii such sensc 
as to be appealable, althougli as to the fourtli cause of action the bill 
Is sustained and an accounting Is directed thereunder. 

[Ed. Note. — Finality of judgment for purijose of review, see notes to 
Central Trust Co. v. Madden, 17 C. C. A. 238. and Prescott & A. C. Ey- 
Co, V. Atehison, T. & S. F. R. Ce, 28 C. C. A. 482.] 

2. TJnfaie Compétition— Imitation dp Deess— Intent to Deceive. 

Complalnants establlshed the manufacture of a peculiar style of men's 
drawers, havlng a strip of elastic knltted material inserted at the seams. 
The body of the garment was white, and the seam strips made of 
Egyptian yarn, the natural color of whlch Is yellow or bufif, and which 
was selected dellberately and because of Its distinctive color. Coniplain- 
ants also adopted the name "Scriven's Elastic Seam," and the arbitrary 
number "50," whlch were stamped upon each garment. Thirteeu years 
or more later, and after complalnants' garment had become well known 
by reason of such distinctive features, and had acquired a high réputa- 
tion and large sale on its merits, défendants began the manufacture 
and sale of an Inferior and cheaper garment, but havlng the same gên- 
erai appearance. They were stamped wIth the words "Standard Stretchy 
Seam" and the same numéral, "50," in a style imitating that of coni- 
plainants. When complalnants changed the form of their stamp, de- 
fendants changea theirs to correspond. They also advertised their 
goods as "Elastic Seam Drawers." In some cases défendants also used 
a cheaper domestic yarn in maklng the seam strips, dyed to imitate the 
Egyptian yarn used by complalnants. Held that, aside from any ques- 
tion of trade-mark or of défendants' right to make and sell their goods 
without resorting to déception, such facts showed a deliberate Inten- 
tion to deceive purchasers by palmlng ofC their goods as those of com- 
plalnants, which constituted unfair compétition, and entitled complaln- 
ants to an injunction ; it being further shown that purchasers were in 
fact deeeived, and that défendants' goods were largely advertised and 
sold by dealers as "Scriven's." 

[Ed. Note.— Unfair compétition, see notes to Scheuer v. Mueller, 20 C. 
C. A. 163, and Lare v. Harper & Bros., 30 C. C. A. 376.] 

S. Same— Geounds fob Relief. 

The gênerai principle that no man bas a right to pass ofC his goods as 
and for the goods of another is broader Vi.&n the rules applicable to 
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strict trade-mark, and extends to ail cases of unfair compétition; the 
différence between cases for infringement of trade-mark and ttiose for 
relief against unfair compétition being mainly in the matter of proof, 
the imitation of a trade-mark raising a conclusion presumptive of fraud, 
wtiile in cases of unfair compétition actual fraud or misieading of tlie 
public, or conduct calculated and intended to mislead it, must be sliown 
by the proofs. 

4. Patents— Infringement— Undergaemeiîts. 

The Scriven patents, No. 378,465 and No. 472,555, each for Improve- 
ments in undergarments, construed, and held not infringed. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

For opinion below, see 124 Fed. 894. 

Arthur v. Briesen (Edwd. N. Rich and Henry M. Turk, on the brief), 
for appellants. 

Edgar H. Gans and W. Calvin Chesnut, for appellees. 

Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, 
District Judges. 

BRAWLEY, District Judge. The bill of complaint charged the 
défendants with the infringement of two patents for certain improve- 
ments in undergarments, and asked for an injunction and an account- 
ing. It aiso charged the infringement of certain trade-marks or trade- 
names, and asked an injunction restraining the same and damages re- 
sulting therefrom. It charged, also, unfair compétition in trade in 
making and stamping the garments in question, alleged to be infringe- 
ments of the patents. It cliarged, also, unfair compétition in trade in 
using a box of peculiar style. 

The decree of the court below was: (1) That the défendants had 
not infringed the letters patent, or either of them, and directed that 
the bill, in so far as it relates to each and both, be dismissed. (2) That 
complainants had no valid trade-mark, and that défendants had not 
infringed any rights of complainants in so far as related to the alleged 
trade-mark, and directed that the bill be dismissed. (3) That défend- 
ants had not infringed or violated any rights of complainants in the 
manufacture of the garments mentioned, and directed that the bill be 
dismissed in so far as it sought to enjoin or in any wise interfère with 
the manufacture and sale of said garments by the défendants. (4) 
It held that the défendants had put up and ofïered for sale the drawers 
made by them in boxes made in imitation of those adopted by the 
complainants; that the imitation was intentional and for the purpose 
of unfair compétition, to enable the défendants' goods to be deceptively 
substituted for complainants' goods ; and therefore enjoined and re- 
strained the défendants from selling their garments in boxes resem- 
bling or imitating complainants' boxes, and decreed that the complain- 
ants recover the damages which défendants had caused by their un- 
lawful and unfair compétition, and referred it to a master to take an 
account of défendants' said profits and to make an assessment of dam- 
ages sustained by complainants by reason of such unlawful and un- 
fair compétition in trade— the decree closing in thèse words : 

"The matter of costs is reserved for final considération by the court on 
the coming in of the master's report and the final decree." 
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The complaînants appeal from ail of that part of the decree which 
orders the bill of complaint to be dismissed, and we are met on the 
threshold by a motion to dismiss the appeal on the ground that the 
decree was not a final decree. The act establishing this court pro- 
vides that it shall "exercise appellate jurisdiction to review final dé- 
cisions in Circuit Courts." It has been held that the phrase "final 
décisions" is équivalent to the words "final judgments and decrees" 
in the act governing appeals to the Suprême Court. Act Feb. 18, 
1895, c. 96, 28 Stat. 666, amended the original act, so as to allow ap- 
peals in certain cases from interlocutory decrees, where an injunction 
shall be granted, continued, refused, or dissolved ; but by act June 
6, 1900, c. 803, 31 Stat. 660 [U. S. Comp. St. 1901, p. 550], section 
7 of the act of March 3, 1891 (26 Stat. 828, c. 517), was amended 
by omitting the provisions for appeals in cases where an injunc- 
tion is refused or dissolved, restoring the original phraseology, 
without mentioning Act Feb. 18, 1895. As our jurisdiction is not in- 
voked under the last-mentioned act, we assume that it is conceded that 
Act June 6, 1900, repeals by implication this amendment, and that an 
appeal does not lie from an interlocutory decree denying an injunction. 
We hâve, then, to détermine whether the decree appealed from is a final 
decree. 

By its terms it is not, because the court reserves the question of costs 
for the coming in of the master's report and the final decree; but 
whether it is appealable is a question which must be determined by 
this court upon a considération of what was done by the lower court 
in essence, and not by the name given to it. The complainants had four 
separate and distinct causes of action : (1) Infringement of patents ; 
(3) infringement of trade-marks ; (3) unfair compétition in the manufac- 
ture and sale of undergarments ; (4) unfair compétition as to the use 
of the box. As to the three first mentioned, the decree in its essence 
and in terms is final. The injunction prayed for is refused, and the 
bill is dismissed. As to the fourth cause of action, the bill is retained 
and an account ordered to be taken. Each is a severable matter from 
the other subjects of controversy, and the accounting as to the unfair 
compétition in the matter of the boxes does not affect the finality of the 
decree as to the three other distinct and separate causes of action. 

The gênerai rule as to what constitutes a final decree is well settled. 
It must so far terminate the litigation between the parties on the merits 
that in case of afiirmance nothing would remain to be done but to exé- 
cute the judgment or decree ; and the reason for the rule is that thereby 
a multiplicity of appeals in the same case is prevented, and the case wiîl 
not be heard by piecemeal. There are some exceptions to this rule, 
among the earliest of which is Forgay v. Conrad, 6 How. 201, 12 L. 
Ed. 404, which is generally treated as exceptional. The object of the 
bill in that case was to set aside sundry deeds for lands and slaves, and 
for an account. The court declared the deeds to be fraudulent and 
void, directed the property to be delivered up to complainant, and that 
the master take an account of the profits. It was held that the decree 
was appealable, although Chief Justice Taney said: "Undoubtedly 
it is not final in the strict technical sensé of that term." 
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The opinion in that case went largely upon the ground that the de- 
cree not only decided the title to the property in dispute, but awarded 
exécution. The reason for the exception seems to exist hère. The 
complainants assert property in certain patents. That property is the 
exclusive right to use it and for a limited period, and the decree dis- 
missing the complaint annuls the patents and deprives complainants of 
their rights in the patents, and in the trade-marks, which they claim 
as property. That loss may be irréparable, for a material part of that 
period during which they may be entitled to exclusive use is gone and 
cannot be regained. 

There is another considération proper to be taken, and that is that 
if the appeal is delayed until the coming in of the master's report as to 
the boxes, and this court should décide that the complainant was enti- 
tled to the other relief asked for, there would hâve to be a new account- 
ing, while if the court grants the relief now the master can proceed 
with it coincidently with that already ordered. Upon the whole, we 
hâve determined not to dismiss the appeal. 

The testimony shows that in the year 1884 Jeremiah A. Scriven, 
manufacturer of underwear, began the manufacture of a new style 
of men's drawers, the body portion of which was of white jeans, with 
longitudinal insertions of elastic knitted fabric inside and outside of 
the legs and at the back. Until that times drawers were ail made of a 
imiform color, and in order to make his garments distinctive Scriven 
had the body portion of his garments made white and the elastic inser- 
tions yellow or buff. The sélection of this buff color was deliberate 
and for the purpose of making it conspicuous and différent from other 
similar garments. He gave thèse drawers the name of "Elastic 
Seam," and the distinguishing number, "50," both the words and the 
number being stamped upon the drawers. Thèse drawers were first 
manufactured under Brown's patent of 1881, of which Scriven seems 
to hâve become the owner about that time. Subsequently Scriven ob- 
tained letters patent Nos. 378,465, February 28, 1888, and 472,555, 
April 12, 1892. The business which was established by him in 1884 
was continued by a firm of which he was a partner until 1891, when the 
complainant corporation, of which Scriven is président, was formed 
and took over the business, and the two patents in suit were transferred 
to the corporation. The business was successful, and the uniformity 
and excellence of the product, which came to be known and sold as 
the "Scriven Drawers," gave them a valuable réputation in the market. 
and the trade in them reached large proportions, extending throughout 
the United States. At the expiration of the Brown patent in the au- 
tumn of 1898, the défendants and a number of manufacturers began 
to manufacture and to put upon the market a type of drawers similar 
to Scriven's. The drawers manufacturçd by the défendants are in- 
ferior in quality to Scriven's and were sold much cheaper. Before the 
alleged infringement began Scriven's elastic seam drawers sold at $8.50 
a dozen. The défendants' No. 50 drawers were sold at $3.75 a dozen, 
and their No. 57 at $4.25 a dozen, to jobbers. The bill of complaint 
was filed March 26, 1901, and charged infringement of patents, in- 
fringement of trade-marks, and unfair compétition. 
134 F.— 24 
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We will consider the question of trade-marks and of unfair compéti- 
tion together, for they botii rest upon the same principle, which is that 
no man has a right to pass off his goods upon the public as and for the 
goods of another, or, as Mr. Justice Strong says, in Canal Company 
V. Clark, 13 Wall. 311, 20 L. Ed. 581, considering a trade-mark case : 

"ïhe essence of the wrcng consista in the sale of the goods of one manu- 
facturer or vendor as those of another." 

The défendant North testifies that under professional advice, as the 
Brown patent of June, 1881, had expired by limitation, he commenced 
in 1899 the manufacture of "what is now known as our Garland No. 
57 Jean drawer. This drawer is the exact counterpart of Mr. Scriven's 
No. 50 drawer"; and again he says: 

"When I commenced the manufacture of Garland No. 57 drawer I sent out 
t'or a pair of Scriven's drawers and made the Garland No. 57 In every par- 
tieular like thelrs, with the exception that I put pearl buttons on the Gar- 
land No. 57, and the laced back, and sewed down the pièce in the crochet 
so as to make a relnforce out of it. I also stamped the drawer with an oval 
wtamp, at first In black ink, and subsequently lu blue ink. The following year 
(1000) I introduced the 'Standard Stretchy Seam Drawer' to the trade, and 
<heapened It, In order that the garment might be sold for 50 cents retail. I 
eut this garment with the one seam stomacher, single stitchlng seam, put ou 
pearl buttons and laced back, and stamped it in blue ink. I had the Scrlven 
<lrawer before me at the time, and endeavored not to conflict In any way witli 
thelr 'Blastic Seam Drawer No. 50.' This drawer as manufactured was not 
lutended to be put In compétition with theirs." 

The "Standard Stretchy Seam Drawer No. 50" was put on the mar-^ 
ket and sold as "No. 50" until, after the commencement of this suit, 
under advice of counsel, they dropped that number. Several trade jour- 
nals hâve been ofïered in évidence, wherein it appears that North Bros. 
& Strauss, under the heading, printed conspicuously, of "Elastic Seam 
Drawer," announced to the trade that they hâve "decided to place on 
the market a new elastic seam jean drawer, to be known as the 'Stand- 
ard Stretchy Seam Drawer, Lot No. 50.' " The testimony also shows 
that the défendants' drawers hâve elastic insertions, arranged like the 
Scriven drawers and of the same color, bufï or yellow. This elastic 
insertion in Scriven's drawers was made of Egyptian yarn, the natural 
color of which was buff. The défendant North testifies that at the 
time he was being examined they were using some domestic yarns dyed 
to imitate the Egyptian yarns ; that he did not know the yarn was dyed 
until lately, his attention being called to it, owing to its cheapness ; 
that it is a good imitation, but it does not answer the purpose which 
the Egyptian yarns do, on account of the fact that in stretching the ank- 
lets it takes ail the elasticity out of them. 

The désignation, "No. 50," of Scriven's drawers, is merely an arbi- 
trary one. It does not indicatê anything as to the size of the drawers, 
but in the trade it had corne to signify Scriven's standard elastic seam 
drawers, so that a purchaser could identify it by that number. The 
testimony is abundant that at the time of the commencement of this suit 
complainants' drawers had attained a high réputation ; that they were 
distinguished from ail other drawers then upon the market by tihe buff 
color insertion in the legs, which color had been especially selected for 
the purpose of so distinguishing them ; that they were marked with an 
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oval stamp, "Scriven's Elastic Seam," in a semicircle, with three straight 
printed Unes below and the number, "50." A copy of the stamp and 
a copy of the défendants' stamp will show that the défendants used a 
stamp, "Standard Stretchy Seam," printed in a semicircle, with three 
straight printed lines and the number, "50," below ; the stamps closely 
resembling each other in shape, in the like number of straight Unes, and 
in the numéral, as will appear by inspection. 




When Scriven's drawers were fîrst put in the market, the words were 
stamped in straight lines. The défendants also marked their drawers 
in straight lines, and when the complainants adopted the oval stamp the 
défendants followed with a similar oval stamp. It thus appears that 
complainants' drawers had certain distinctive marks and indicia : First, 
in the bufï-colored insertions in the legs, which .made them unique in 
appearance, for before they began the manufacture nothing of the kind 
was known in the market; second, by the adoption of the name "Elas- 
tic Seam," which words the court below held to "precisely describe and 
express the peculiarity of the complainants' garment." We are not 
clear that this phrase is precisely descriptive, for in point of fact a seam 
is nothing more than a line of stitches, and is not and cannot be elastic. 
It was the buff-colored insertion that was elastic. However that roay 
be, the proof seems to show clearly that the words "Elastic Seam,'' 
which we incline to believe is a fanciful désignation, was identiiied with 
the complainants' goods. Whether in fact it avoids being a technical 
trade-mark, because it is a description of the goods, it was adopted by 
the complainants to describe their goods. It was a phrase not used 
before for such purpose, and did, in fact, so identify complainants' 
drawers as to be known to the trade as indicating the complainants' 
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product, and was so generally recog-nized. The numéral, "50," was aiso 
adopted by the complainants, not as descriptive of the size of the 
drawers, but as one of the distinguishing characteristics of their stand- 
ard elastic seam drawers, and so became associated in the public mind 
with their goods. 

We do not find that there was anything of a peculiar nature in the 
oval stamp adopted by the complainants, as the proof shows, and it is 
a matter of common knowledge that stamps of that shape are in common 
use ; but it is not without significance that, with the wide field of choice 
before them, the défendants should first hâve adopted a straight stamp, 
and afterwards, when complainants began to use an oval stamp, should 
hâve followed them by adopting a stamp of like shape, with leltering 
and lines so arranged as would be likely to mislead the careless ob- 
server. The use of the words "Stretchy Seam" by the défendants is 
intended to convey to the mind of the purchaser precisely the same idea 
as is conveyed by the words "Elastic Seam," and, while descriptive 
words are not subject to an exclusive appropriation, we are of opinion 
that défendants adopted and applied the name "Stretchy Seam" to their 
garments for the purpose of imitating the name which had been adopted 
by the complainants. In their advertisements and otherwise they hâve 
endeavbred to convey the impression that the two names are synony- 
mous. Their own trade-mark was the word "Garland," and they cer- 
tainly did not adopt the words "Stretchy Seam" for the purpose of in- 
dividualizing their own garments. They advertised them to the trade 
as elastic seam drawers, and if they did not stamp them in that name it 
was most probably due to an appréhension that "Elastic Seam" v/as a 
valid trade-mark, and, if so, they hoped to escape infringement by the 
use of the words "Stretchy Seam." So, the stamping of the numéral, 
"50," on their stretchy seam drawers in precisely the same place where 
the same numéral appears on the stamp of the complainants, seems to 
us to indicate an intention to so stamp their drawers as to make them as 
nearly alike as possible to the complainants' ; and the putting of the 
words "perfect made drawer" in three straight lines indicates a likc 
intention to imitate the three straight lines appearing in the same place 
on the complainants' stamp. Certainly "perfect made drawer" could 
not be intended to mean that they were in f act perfect, for the testimony 
shows that the drawers so stamped were inferior in quality and make, 
not only to the "Elastic Seam Drawer No. 50" of the complainants, 
but to their own "Garland No. 57." 

Upon the whole, we cannot resist the conclusion that the défendants 
hâve manufactured the drawers of an inferior quality to the complain- 
ants', and hâve so stamped them as to deceive the unwary, and thus 
mislead the public into purchasing such inferior goods in the belief that 
they were of the complainants' manufacture; and this seems to hâve 
been the conclusion of the learned judge below, who says: 

"There Is évidence that confusion has arisen ver.v detrimental to the com- 
plainants' business and réputation. The complainants hâve established a rép- 
utation for producing a high grade of goods, and hâve built up an extensive 
and valuable good will, and the défendants can hâve but one purpose in 
drcssing the goods of their manufacture to look so precisely like the com- 
plainants', and that is to deceptlvely Induce buyers to take an article which 
looks Uke the manufacture of the complainants, but which is made by the 
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défendants. The défendants make their drawcrs of white jean and select a 
buff-eolored insertion, which causes them to look precisely llke complainants', 
and they imprint on the waistband a stamp which at a eareless glance is not 
at once distiugulshable from complainants'." 

If the défendants hâve used habitually for their elastic insertion an 
inferior quaHty of American yarn dyed a buff color to imitate the nat- 
ural color of the superior quaHty of Egyptian yarn used by the com- 
plainants, the intention to deceptively imitate complainants' product 
would be conclusively established. We do not think that it would be 
proper to forbid by injunction the use of a like color of insertion, if 
that was the natural color of the material used, as appears to be the case 
with the Egyptian yarn; but the use of an inferior material, dyed to 
imitate the color adopted by complainants, ought clearly to be forbid- 
den, for this color was originally selected by complainants for the pur- 
pose of distinguishing their goods, and the use of inferior material dyed 
to imitate it could hâve no other purpose than to deceive, and would be 
calculated to mislead, the public, accustomed to the distinctive charac- 
teristics of the complainants' garment, into buying an inferior article. 

The défendants, if they wish to sell their goods on their own merits, 
hâve a wide field of sélection, and, if they use dyed insertion, may dye 
them red, or blue, or black, as they may choose. They may make and 
sell cheaper garments than complainants', for cheapness. notwithstand- 
ing some pronouncements against it lately from high political quarters. 
is not yet an offense denounced by légal penalties ; but no person bas 
the right to make or sell a cheap and inferior article, dressed in the 
guise of a superior article made by another, and so deceptively palm it 
off. This is an in jury both to the honest manufacturer and to the 
public. The courts of justice would not be worthy of the name if ail 
their lawful powers could not be invoked to prevent it, and we think 
that the learned judge below erred in holding, as he did, that he was 
without power; for, following the language from his opinion above 
quoted, he says : 

"There are imitations, no matter wlth what motive done, the court can- 
not enjoîn, because, If the complaiiiant lias no patent which is infringed, any 
one may copy the complainants' make of drawers, and the stamp Imprinted 
is one in common use, and, when examined, is différent." 

He seemed to lose sight for the moment of the doctrine of unfair 
compétition, which, as we will see later, is as well established as the law 
of patents, or of trade-marks, and he himself has invoked it in the 
matter of the boxes, for he says in the opinion : 

"The shape, color, and lettering of the boxes in no way results from the 
manufacture, but is an intentlonal Imitation of the style of putting up com- 
plainants' goods, by which they hâve conie to be known in the trade, and 
which raust hâve bcen designedly adopted by the défendants for the decep- 
tive purpose of misleading as to the origin of the goods, and of causing 
their goods to be deceptively substituted for the complainants'." 

The question of the boxes is not before us on appeal, and it would be 
unfair to défendants to raise any implication that they are content with 
this finding because they hâve not appealed from the decree restraining 
the use of the boxes, for they may, and, doubtless, do, prefer to wait 
a final decree on that point; but we cannot ignore such a finding of 
fact, for, if correctly found, it throws a flood of light upon the other 
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acts of the défendants, the testimony regarding which tends to show a 
like deceptive and misleading purpose, and thèse now remain to be 
considered. 

Outside of the inferences to be drawn from the simiHtude in the 
stamp, name, and number, and which we hâve already considered as 
leading to the conclusion that there was a deceptive purpose in adopt- 
ing them, there is Httle direct testimony Connecting the défendants or 
their authorized agents with any positive acts. In the nature of things 
this would be so, for persons about to engage in unlawful or question- 
able undertakings are not likely to proclaim their purposes on the house- 
tops; but there is some testimony which tends to show that the de- 
fendants directly, through their authorized agent, endeàvored to market 
their goods under the guise of the complainants', and that is the testi- 
mony of Anderson, who was the manager of their New York branch 
for several years prior to January 1, 1903. He says that he kept a 
sample of the Scriven drawer on the counter in the New York office : 
that when customers came in and asked for an elastic seam drawer he 
would sell them défendants' ; if they asked for "the Scriven drawer," 
he would show them défendants' and sell it ; and so if they asked for a 
No. 50. The following questions and answers illustrâtes the method : 

"Then you made a différence between 'a' Scriven drawer and 'tlie' Scriven 
drawer, is that it? A. Yes ; wlien a man asked for a Scriven drawer, I knew 
that he wanted the side seam dravs'er, and I showed him ours. Q. And sold 
him yours? A. Yes, sir." 

And in another answer, he says : 

"We had a sample of the Scriven drawer on our counter, and I hâve said 
that it was made the same as Scriven's drawer, with the exception of the 
crotch pièce in the seat." 

The inference seems to be clear that this sample of Scriven's drawers 
was kept, not for the purpose of showing the différence between the 
two, but to show the absolute identity between them, so that purchasers, 
mainly jobbers, who bought to sell again, could see that the défendants' 
were such an imitation of the Scriven drawers that they could easily 
be sold again as genuine Scriven. What might readily be expected to 
happen from the putting on the market of such cheaper imitation, the 
testimony abundantly proves actually did happen. The proofs show 
that in Denver défendants' drawers were displayed in the show window, 
with the sign on them reading, "Scriven's Elastic Seam Drawers." 
Like garments were shown in Topeka, with the sign reading "Scriven's 
Drawers." In Omaha the plaintiffs' traveling agent bought and had 
billed to him the défendants' drawers as Scriven's. The same vvitness 
bought like goods in Sedalia, Mo., as "Scriven's Elastic Seam Drawers," 
In Danville, Va., a haberdasher advertised in the newspaper there 
"Scriven's Elastic Seam Drawers, full-bleached, sold everywhere at 85 
cents, hère in ail styles this week at 59 cents," and exhibited in his show 
window a card, which read, "75 cts. Scriven drawers, as advertised, 
59 cts.," and sold défendants' drawers at that price. In New York, 
Charles Broadway Rouss, a large wholesale dealer, advertised drawers 
"same as Scriven's," the cuts for this advertisement being supplied by 
the défendants. A number of other cases appear in the record vvhere 
défendants' goods were advertised and offered as Scriven's. The tes- 
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timony does not show any connection oî défendants with thèse mislead- 
ing advertisements. There is some testimony as to statements made 
by one of their traveling salesmen, implicating the défendants, but the 
testimony of that witness has been discredited. The testimony is 
abundant that the goods of défendants were sold as Scriven's, and there 
is sufficient resemblance in make and marks as to make that déception 
easy and practicable, and we do not think it is a sufficient answer to say 
that there are différences which a careful examination would disclose, 
or that the retailer to whom the manufacturer sells is not himself de- 
ceived, if the goods are put up in such a way and marked in such a 
way that the ultimate purchaser could be deceived into buying them as 
Scriven's goods, or that the manufacturer should not be held to liabiUty 
because the shopkeeper to whom he sells practices a fraud upon his 
customers. 

The question as to the measure of such liability and the extent of it 
might arise upon an accounting, but if he knowingly puts it in the 
power of the shopkeeper so to deceive he should be enjoined. The 
power of the courts is not usually invoked for the protection of the 
strong and shrewd, who commonly can take care of themselves. It is 
the ignorant and the unwary that generally demand their protection, 
and courts will be without power to aiïord a remedy in most cases if 
their right to grant relief was limited to those casés where the immédi- 
ate customers were deceived. A stamp with the words printed in 
straight lines would identify the défendants' goods as easily as the oval 
stamp. Granted that the oval form is in common use, the straight is 
equally common, and was, in fact, used formerly by défendants and 
complainants alike; and when the proof shows, as it does, that after 
the complainants adopted the oval form the défendants adopted a stamp 
resembling it, when they show no good reason for such change, or any 
reason at ail, except that, being a common form, they had the right to 
use it as well as complainants, and when we find, as we do, that there is 
a resemblance between the two, and no reason appears for such re- 
semblance, except that it was calculated to deceive, we must conclude 
that it was adopted for that purpose. 

We will now consider some of the cases which we think establish the 
principle which should govern and sustain the conclusion which we 
hâve reached. Some of them are trade-mark cases, and there seems 
to be a tendency in this country to Hmit the field of technical trade- 
marks, and to extend the field of unfair compétition; but the principle 
is the same in both, the différences being mainly matter of proof. There 
are certain éléments of property right in a technical trade-mark, and 
the use by one dealer of a sign, symbol, or word which constitutes the 
trade-mark of another raises the conclusive presumption of fraud, and 
proof of actual intention to injure is dispensed with, and injunction 
goes as of course; while in cases of unfair compétition, which rest 
upon a somewhat broader principle than technical trade-marks, actual 
fraud or misleading of the public, or conduct calculated to mislead it, 
must be shown by the proofs, either of actual intention to do the wrong- 
ful act, or of the adoption of m.eans calculated to effect that resuit. 
It becomes, therefore, largely a question of fact, and is far more com- 
plkatcd than a question of trade-marks simply. The foundation prin- 
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ciple is the same, and that is that no manufacturer or trader should 
be allowed to dress up his goods in such a style and form, and by the 
use of such names and marks, or colorable imitations thereof, as are 
calculated to mislead the public, induce purchasers into buying his goods 
as for the goods of another, who, by the adoption of certain distinctive 
marks and indicia, and by a long course of fair dealing, has made the 
public familiar with his goods and trustful as to their quality. Courts 
cannot forbid the use of words, which, standing alone and in their 
ordinary signification, are common property, or of numerals, which ail 
the world is free to use, or of labels and stamps of common form, in 
which no one can claim an exclusive use, even though it may be shown 
that careless persons may in some instances be misled ; but if they are 
so coUocated and stamped upon an article in manifest imitation of a 
form previously adopted by another as a means of distinguishing his 
goods, with the deceptive purpose to mislead, disguising one's own 
goods thereby, and inducing the public to believe that they are the goods 
of another, such conduct falls under the ban. 

The gênerai principle that no man has a right to pass off his goods 
as and for the goods of another is broader than the rules applicable to 
strict trade-mark. In this country this principle is generally desig- 
nated as "unfair compétition in business." One of the earliest English 
cases where relief was granted against unfair compétition was that of 
Knott V. Morgan, 2 Keen, 213, where the plaintiff had been doing 
business under the name of the "London Conveyance Company," and 
the défendants began to run omnibuses painted like those of plaintiff 
and with servants clothed in similar style. There was no question of 
trade-mark, but the défendant was enjoined, the court saying: 

"It Is not to be said that plalntlffs hâve any exclusive right to the words. 
'Conveyance Company' or 'London Conveyance Company,' or any other word : 
but they hâve a right to call upon this court to restrain the défendant from 
fraudulently uslng preeisely the same words and devices which they hâve 
talien for the purpose of distinguishing their property, and thereby depriving 
them of the fair profits of their business, while attracting custom on the 
false représentation that earrlages, really the défendants', belong to and 
are under the management of the plalntlffs." 

In Croft V. Day, 7 Beav. 84, the défendant was a nephew of the elder 
Day, who had originated the famous blacking, known as "Day & Mar- 
tin's." He dressed his goods in the same style, and, while the court 
held that he had a right to use his own name on his boxes of blacking, 
it granted an injunction, saying : 

"The accusation which has been made against the défendant Is this : that 
he is selling goods under forms and symbols of such a nature and character 
as will Induce the public to believe that he is selling goods which are manu- 
factured by the manufactory which belongs to the testator In this cause. 
It has been very correctly sald that the principle in thèse cases is this : that 
no man has a right to sell his own goods as the goods of another. You may 
express the same principle in a différent form, and say that no man has 
the right to dress hlmseif In colors or to adopt the bare symbols to which 
he had no peculiar or exclusive right, and thereby personate another person, 
for the purpose of inducing the public to suppose either that he Is that person, 
or that he is connected with and selling the manufacture of such other per- 
son, while he is really selling his own. It Is perfectly manifest that to do 
thèse thlngs is to commit a fraud, and a very gross fraud. It Is, of course, 
conceded that the défendant had the right to use his own name on his boxe» 
of blacking.'' 
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In Wotherspoon v. Currie, L. R. 5 H. L. 508, the plaintiff had pur- 
chased the business and trade-mark of a firm which had manufactured 
starch at Glennfield, in Scotland, which was labeled and widely known 
as "Glennfield Starch," and had removed the works to Paisley. The 
défendant, who had previously done business at Paisley, began manu- 
facturing starch at Glennfield, and selling it as "Glennfield Starch." 
This was held to be unlawful by the House of Lords, on the ground 
that the word "Glennfield" had become detached from its original geo- 
graphical meaning and acquired a secondary signification in connection 
with the starch, so as to mean starch niade by the plaintiflf, and the lat- 
ter had thereby acquired an exclusive property in the word. Some of 
the judges apparently held that, as the défendant was guilty of an 
actual fraudulent intent, he should be enjoined, irrespective of the ex- 
istence of a trade-mark. 

So, in Montgomery v. Thompson [1891] App. Cas. 217, the plaintilïs 
and their predecessors had carried on a brewery at Stone, in Stafford- 
shire, for more than a hundred years, and their aies were known as 
"Stone Aies." The défendant, living in Liverpool, established a brew- 
ery in Stone. It was held that plaintiiïs had no trade-mark in the words 
"Stone Aies," yet défendants were enjoined from selling their aies as 
""Stone Aies"; Lord Justice Lindley saying that, although plaintiiïs 
had no exclusive right to the words "Stone Aies," or any right to pre- 
vent défendant from selling his goods as having been made at Stone, 
yet— 

"As against the particular défendant, who Is fraudulently using or going 
to fraudulently use the words, with the e.xpress purpose of passing off hi.s 
goods as the goods of the plaintifCs, it appears to me that the plaintiffs may 
hâve rights which they may not hâve against other traders. The évidence in 
this case convinees me that any aie which may be sold by this particular de- 
fendant as 'Stone Aie' may be Intended by hlm to be passed off as plalntiff's 
aie." 

Lord Hannon said in the House of Lords : 

"The appellant is imdoubtedly entitled to brew aie at Stone, and to Indi- 
t'ate that it was manufactured there; but there are various means of stat- 
ing that faet without using the name which has now become a désignation of 
the respondent's aie." 

One of the most important cases, frequently cited, is that known as 
the "Came! Hair Case," Redeaway v. Banham, from the House of 
Lords, 1896. In that case Redeaway manufactured a kind of belting, 
which became popular, and was advertised and sold as "Camel Hair 
Belting." This was made from a yarn similar to that used in the manu- 
facture of carpets. The défendant, who had been an employé of Rede- 
away, began making similar belting, which he at first called "Arabian 
Belting," and after his business was sold to a Hmited company they be- 
gan advertising their goods as "Camel Hair Belting," stamping th<; 
words upon the goods, without any distinguishing words or marks, and 
without putting the company's name on it. The case was tried by a 
jury, which found that in the trade "Camel Hair Belting" meant Rede- 
away 's belting, as distinguished from others, and that défendants so 
described their belting as to be likely to mislead purchasers into buying 
it for that made by the plaintiffs and that défendants in fact endeav- 
ored to pass off their goods for tliose of the plaintiffs. At the timc 
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when the plaintiffs had begun their manufacture, it was not known that 
the material composing it was, in fact, camel hair. It was believed to 
be a mixture of the hair of sheep, goats, and other Eastern animais ; 
but it was proved that the material was, in fact, the hair of the camel. 
An injunction was granted, but the same was reversed by the Court of 
Appeals, on the ground that, as "camel's hair" accurately described 
défendants' goods, they could not be prevented from using the term. 
This décision was reversed in the House of Lords, on the ground that 
in the trade "Camel Hair Belting" meant Redeaway's belting. It ap- 
peared at the trial that for about 14 years no belting had been sold un- 
der that name except Redeaway's. It was supposed originally that the 
term "Camel Hair" was a fanciful one, and the counsel for the défend- 
ants contended that, as the expression "Camel Hair Belting" was the 
simple truth and described the material of which their goods were com- 
posed, they could not be held liable for mistakes that the public might 
make : but it was held that the whole merit of the description for the 
défendants' purposes lay in its duplicity,,that it found a market because 
it was supposed to be Redeaway's belting, and Lord Macnagton said : 

"I venture to thlnk that a statement whlch is literally true, but wlilcli is 
liitendcd to convey a false impression, lias something of a faulty ring about 
it. It is not sterling coin. It bas no right to tbe geuuine stamp and impres.s 
of truth." 

Lord Morris said that he had some difficulty in concurring in the 
judgment, for it established, in his opinion, for the first time, the propo- 
sition that a trader is not permitted to merely tell truthfully and ac- 
curately the material of which his goods are made ; but he f elt bound 
by the finding of the jury, which amounted to holding that "Camel Hair 
Belting" had become so identified with the name of the appellant, 
Redeaway, as that "Camel Hair Belting" had in the market attained 
the meaning of Redeaway's belting. Said he: 

"That finding estatjlishes as a fact that use of the words 'Camel Hair Belt- 
ing,' simpllciter, deeeives purchasers, and It becomes necessary for tbe re- 
spondents to remove that false impression so made on the public ; that some- 
thing which to my mind is obviously done when the respondeuts put prom- 
inently and in a conspicuous place on the article a statement that It wa.s 
'Camel Hair Belting,' mannfactured by themselves. Having done so, they 
would, as it appears to me, fuUy apprise the purchasers that it was not Rede- 
away's make by stating that It was their own make." 

The Glennfield Case and the Stone Aie Case were cited with approval 
by the Suprême Court of the United States in Lawrence Mfg. Co. v. 
Tenu. Mfg.Co., 138 U. S. 537, 11 Sup. Ct. 396, 34 L. Ed. 997, and the 
cases establishing the same doctrine in this country are so numerous 
that it would unduly expand this opinion if ail of them were referred 
to. Many of them are collocated in the note to Scheuer v. Muller, 20 C. 
C. A. 163, and the note to Blake Lare v. Harper & Bros., 30 C. C. A. 
376. Among those that may be profitably consulted are Putnam Nail 
Co. V. Bennett et al. (C. C.) 43 Fed. 800 ; Pillsbury v. Pillsbury-Wash- 
burn Co., 64 Fed. 841, 12 C. C. A. 432; Dennison Mfg. Co. v.'Thomas 
Mfg. Co. (C. C.) 94 Fed. 651; Fuller v. Hufï, 104 Fed. 141, 43 C. C. 
A. 453, 51 L. R. A. 332 ; Sterling Remedy Co. v. Spermine Médical 
Co-, 112 Fed. 1000, 50 C. C. A. 657; Enterprise Mfg. Co. v. Landers, 
Frary & Clark (C. C.) 124 Fed. 923; Coates v. Thread Co., 149 U. S. 
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562, 13 Sup. Ct. 966, 37 L. Ed. 847; Singer Mfg. Co. v. June Mfg. 
Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. Thèse cases ail 
ilhi strate the fundamental principle that no man may be permitted to 
sell his goods as and for the goods of another, and, if strict trade- 
mark rules are inadéquate to enforce this principle, the courts will re- 
-sort to the broader rules relating to unfair compétition, and, as summed 
up by the Suprême Court in the Coates Thread Case, this ruie is : 

"Rival manufacturers may lawfully eompete for the patronage of the 
public in the quality and priée of their goods, in the beauty and tastefulness 
of their inclosing packages, in the estent of their advertislng, and in the 
omployment of agents ; but they bave no right, by Imitative devices, to begulle 
the public into buying their wares under the Impression they are buying 
those of their rivais." 

It is to be remembered that a purchaser of an article of gênerai use, 
which in the course of years has corne to be known as of superior 
quality, and recognized by certain catchwords and certain visible marks, 
may be easily deceived into buying articles of inferior quality, designat- 
ed by words of similar signification and superficially resembling the 
genuine; for he does not usually bave the opportunity of seeing the 
genuine and the imitation side by side. He commonly has in mind only 
the characteristic features in the désignation and appearance of the ar- 
ticle he wishes to buy, and is exposed to imposition if the imitation, 
though slight, is of those salient features, and thus the réputation and 
good will established by years of advertising and production of articles 
of superior quality would be frittered away, if inferior goods, suf- 
fîciently resembling the genuine to be mistaken for them, are put on 
the market and readily sold as and for the genuine. The imitation 
goods may not be identical in any one feature, but, if similar in ail and 
designated by similar marks and similar catchwords, the sale should be 
enjoined, or the imitation permitted only under such limitations as will 
prevent misapprehension on the question of its real character, and so 
difïerentiated that the public will not be imposed on or the complainant 
defrauded. 

We concur in the conclusions of the court below that there has been 
no infringement of the patents in controversy, and adopt as our opinion 
so much of the opinion as relates thereto. It is as follows : 

"In 1885 the flrm of J. A. Seriven & Co. began putting upon the market a 
spécial make of dravvers, the body portion of which is of white jean, and 
along the seams on the inside and outside of the legs, and along the seam at 
the back of the upper portion, there were longitudinal insertions of bufC- 
colored elastic knitted fabric, joining together the portions made of vehite 
jean. Thèse garments were made after the method of the United States 
patent to C. A. Brown, No. 243,498, June 28, 1881 (novr expired), of which 
patent Jeremiah A. Seriven was the owner, and they were so stamped. The 
spécifications of that patent de.scrlbed an undershirt and drawers made of a 
woven material wlth gores or gussets of an elastic knitted fabric inserted 
at places where it was désirable to give the garment greater elasticity, and 
the claim was for the combination of the woven body fabric and the knitted 
Insertions. The garments put upon the market by the complainants were 
called 'Scriven's Patent,' 'Elastic Seam 50,' and 'Scriven's Elastic Seam 
Drawer 50,' and since 1892 hâve been put up in white paper boxes, with gilt 
edges, of the form known as a 'télescope box,' and had and continue to hâve 
printed in bhie Ink, in large script letters, on its front side and also on its 
top, 'Scriven's Patent Elastic Seam Drawer,' and the number '30,' and an 
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Illustration of a pair of drawers. The drawers orlginally sbld by the com- 
plalnants, and whlch as to the elastlc seam are simllar to those made by both 
the complainants and défendants, were marked by a stamp on the waist- 
band as being made under the patent of 1881 ; those made sinee 1892 are 
stamped 'Scriven's Elastic Seam, patented Feby. 28, 1888; April 12, 1892, 
50.' The patents alleged by the blU of complalnt to hâve been infringed are 
the two patents last above mentloned. 

"Patent No. 378,465, February 28, 1888, was granted to the complainant 
Jeremlah A- Scriven for an improvement on the kind of undergarment de- 
scribed in the explred Brown patent. No. 243,498, June 28, 1881, whieh was 
composed of a woven body with knitted insertions. This patent Is for a 
simllar undergarment made of two différent kinds of knitted fabrlc. The 
Insertions are, as In Brown's patent, of a knitted fabrlc, but difCering from 
Brown's patent The body was also of a knitted fabrlc, longitudlnally elas- 
tic, but less laterally elastic than the insertions. The clalm is for the gar- 
ment made of a knitted body longitudlnally elastic, with laterally and longi- 
tudlnally elastic knitted insertions, the Insertions to be more elastic than the 
body. The sole novelty of thls comblnatlon was the use for the body ina- 
terial of a knitted fabrlc, Instead of a woven materlal, as appears both from 
the spécifications and claim, and by the file wrapper and contents ; and tbis 
is ail that dlfferentiates it from the expired Brown patent of 1881. As 
the materlal of whieh the body of défendants' garment is made is the woven 
Jean of the Brown patent, I find there Is no infrlngement of the patent of 
1888. 

"It is urged by the complainant that in the Brown patent the insertions are 
shown only as gores and gussets at certain points in the drawer, and iiot 
as a continuons Insertion along the whole length of the seams. Observing the 
drawing whieh illustrâtes the Brown patent and shows thls invention, it woiild 
be dlfficult to hold that it required invention to extend the insertions until 
they should be continuous. The construction that complainants put on the 
Brown patent is evldenced by their making drawers simllar to those now 
made by them, and marking them as made under that patent. If the con- 
tinuous insertion was not covered by the Brown patent, then it is not cov- 
ered by any patent, for It is not claimed or indlcated as an Invention In any 
subséquent patent put in évidence. 

"The other patent, in respect to whieh the blll of complalnt charges in- 
frlngement, Is No. 472,555, April 12, 1892, to Jeremlah A. Scriven, for an 
Improvement on the articles of underwear described in the above-mentioned 
patent. No. 378,465, of February 28, 1888. The improvement claimed is in- 
tended to be applled to drawers. The insertion for the Inside of the legs la 
made continuous across the croteh, and the insertion at the back is also 
continued at right angles across the croteh, and the novelty consists In not 
sewing down the overlying pièce of insertion to the underlylng pièce. B.v 
leavlng the upper pièce imattached at Its edges to the under pièce, it is 
claimed that the requisite strength is obtained at the croteh, while the de- 
sired elasticity is not lost, as, it is claimed, would be the resuit if the upper 
pièce was sewed down at its edges to the under pièce. The use of this devlce 
by the défendants Is denled, and the évidence leaves It at least doubtful. 
The défendant does stitch the upper strip of insertion to the under strlps, 
but the complainant charges that it is stitched very llghtly at the edges, and 
with the Intent that as soon as the garment is laundried the stitches wlll 
break, and the overlap, coming loose at the edges, it attains the elasticity 
whlch Is the purpose of the method described and claimed in patent No. 
472,555. There is contradiction between wltnesses as to whether, in fact, 
the edges of défendants' overlap do break away in ordlnary washing, and 
the proofs leave the question of fact so doubtful that I could not base a de- 
cree upon it, even if I held the patent valld." 

We are of opinion that the complainants hâve failed to establish a 
valid technical trade-mark; but, inasmuch as the testimony shows un- 
fair compétition, whieh entitles them to an injunction, it is deemed 
unnecessary to discuss the distinctions whieh seem to differentiate Ihis 
case from one of trade-mark, pure and simple— the foundation prin- 
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ciple upon which relief is granted being substantially the same and the 
like remedy invoked. 

The défendants should be enjoined from advertising or selling the 
drawers manufactured by them as "Elastic Seam" or "Stretchy Seam" 
drawers, from the use of the curved stamp, so nearly imitative of the 
stamp of the complainants as to be readily mistaken for it, or required, 
in case they use a curved stamp, to so modify the form of lettering 
that it would be easily distinguished from complainants', with the addi- 
tion of words showing that their drawers are not manufactured by 
Scriven. They should be enjoined from further use of the numéral, 
"50," on their stamp, and from the use of any insertion at the seam 
dyed bufï or yellow, in imitation of Scriven's. They cannot be en- 
joined from the use of Egyptian or other yarns for such insertions, the 
natural color of which may be buff or yellow. The défendants should 
be required to account for any damages that complainants may hâve 
sustained from unfair compétition. 

The case is remanded, with instructions to modify the decree in ac- 
cordance with this opinion, and in ail other respects it is affirmed. 



WINDLE V. PARKS & WOOLSON MACH. CO. 
(Circuit Court of Appeals, Second Circuit. December 6, 1904.) 

No. 85. 

1, Patents— Anticipation— Cloth-Measueing Machines. 

The Wlndle patent, No. 507,300, for a clotli-measurlng machine — the 
feature of novelty claimed being the use of a split and expansible ring 
for the ends of the measuring cylinder, and means for forcing the ends 
apart so as to enlarge the eircumference of the cylinder to adapt it to 
the varying elastlclty of the cloth to be measured — is void for anticipa- 
tion ; such rings having been previously used on other machines made and 
sold by the patentée. 

2. Same— Desceiption of Invention— Resobt to Deawings. 

Whlle a doubtful or amblguous description In the spécification of a 
patent may be alded and made plain by the drawings, they cannot 
supply the entire absence of any written description of a feature of the 
Invention. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 243.] 

Appeal from the Circuit Court of the United States for the District 
of Vermont. 

For opinion below, see 128 Fed. 58. 

Geo. N. Goddard, for appellant. 
Nathan Heard, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The spécification states that "cloth is 
now measured by contact with a rotating cylinder, which latter draws 
the cloth at the surface speed of the cylinder, each rotation of the 
cylinder being recorded." The proof shows that, besides the machines 
in which the cloth passed over the cylinder and was drawn by it, there 
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were machines în which the measuring cylinder rested on the cloth, 
and was revolved by the forward movement of the same. The latter 
may, for convenience, be called "undershot wheels." It is self-evident, 
and the record of earlier devices shows, that, while a narrow wheel 
might be used as an undershot one, efficient working would require 
a wheel broad enough to support the fuh width of the cloth when the 
latter passes over the wheel. Sometimes the measuring surfaces of 
thèse cylinders were unbroken, and sometimes they were composed of 
a succession of strips parallel with the axis of rotation, and close 
enough together to properly sustain the cloth. The spécification pro- 
ceeds : 

"Goods to be measured vary very much as to the quallty of elastlcity ; that Is, 
some goods stretch much more than others when being fed by contact with 
the measuring cylinder, and some goods stretch se much that accurate meas- 
urement cannot be made by the usual cylinder. In my experlments to improve 
cloth-measuring machines employiiig a cylinder, and thereby overcome the 
trouble of inaccurate measuremeut, I hâve discovered that ail fabrics may 
be accurately and satisfactorily measured, provided the measuring cylinder 
is adapted to be varied as to its circumferential length, as thereby It is pos- 
sible to eompensate by increase or decrease of such length for the extra 
stretch of the cloth ; the cylinder being expanded in proportion to the stretch 
of the fabric of the cloth." 

The record shows that in the earlier art an increase in the circum- 
ference of the rotating cylinder was accomplished by winding more or 
less cloth, or the like, around the periphery of the cylinder. It is stated 
in appellant's brief that increase in the circumference of the cylinder 
by providing some form of expanding device is "disclosed in patents 
long since expired," but no such patents are referred to, except the 
Hoyer patent, which h as no cylinder, and we hâve not been able to find 
any in the record. The proof shows that the actual degree of expan- 
sion required is extremely slight; amounting, at most, to not more 
than one-eighth to one-fourth of an inch on a drum of two yards cir- 
cumference. 

The spécification proceeds: 

"The frame, A, and the inclined board, B, from which the cloth going to 
the cylinder Is taken, are and may be ail as usual. The frame bas sultable 
bearings for the réception of the shaft, C, of the measuring cylinder, said 
cylinder being composed of a séries of expansible spiders and a séries of bars 
or legs, d, attached thereto by suitable screws." Thèse bars are parallel to 
the axis of the cylinder, and together make up its circumference — a method 
of construction found in the earlier art (Watson patent). "The spiders are 
l'omposed each of a metallic ring, D, split or separated as at D', and connected 
hy spokes, d^, with a hub, dx, which Is secured in suitable manner to the 
shaft, C, the ends of the rings having heels, ds, attached to or forming a 
part of them ; said heels being separate pièces attached by screws, 18 ; the 
lower ends of the heels being normally drawn toward each other by a con- 
tractiug device, herein represented as composed of a boit, b, extended through 
them, and provided with two springs, each spring acting against a heel. Bach 
hub bas a spoke having a suitable bearing for a shaft, 5; said shaft having 
mounted upon it, at suitable intervais, pins or projections ; said shaft and 
pins or projections constituting an expanding device, and being located one 
end of the pin in the slot between the ends of the ring, D, referred to, the 
other end of the pin resting between the heels, ds. The partial rotation of 
the expanding device causes the pins or projections thereof to act one against 
one end of the ring, the other against the heel connected to the other end of 
the ring, thus expanding the ring se that the circumference of the cylinder 
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composed ot the lags or rings [sic, should be lags or bars] Is thereby en- 
larged more or iess; that depending upon the extent to which the rod, 5, Is 
rocked or turned." 

Means for turning the expanding device are then described, and the 

spécification concludes : 

"Iii practice the bars or lags, d, making up the exterlor of the measuring 
ojiinder, will be covered wlth sand or emery coated paper or cloth ; such rough 
surface enabling the cyllnder to posltlvely engage the cloth, and carry it with 
It at the surface speed of the cyllnder." The use of sandpaper for thls pur- 
pose had been pointed ont in Watson's patent (359,583, of Mareh 15, 1887). 
"Thls invention is not limited to the exact construction shown of the cylinder, 
nor to its expanding device, as the same may be varied vvithout departing from 
my invention." 

The daims are: 

"(1) In a cloth-measuring machine, a rotatlng shaft, and a cylinder hav- 
ing the rings of its spiders or heads split, conibined vi^ith an expanding device 
for said rings or heads whereby the effective leugth of the circumference of 
The cylinder may be varied to compensate for the elasticity of the cloth be- 
ing measured, substantially as described. 

"(2) A rotatlng shaft haviug a séries of spiders thereon, each having a ring 
split from one to its other edge to thus torm etids, conibined wltli an expand- 
ing device, a portion of which is loeated betweeu the opposite ends of each 
ring, and devices to move said expanding device and confine it In its ad- 
justed position to operate, substantially as described." 

No contention is made that there is patentable novelty in vvidening 
the rotating cylinder by increasing the number of spiders, or skeleton 
wheels, and Connecting them by slats, which, when covered with sand- 
paper, would constitute a rotating cylinder with an intégral periphery. 
The one feature of novelty is the enlarging of the circumferential 
length, not by wrapping the cylinder with cloth or other material, but 
by enlarging the split rings, which are, so to speak, the tires of the 
skeleton wheels; thus expanding the slatted cylinder itself. If the 
prior art were confined to the patents which hâve been introduced, we 
should hâve no difficulty in sustaining the patent, for we fînd none in 
which the rotating cylinder, wide or narrow, has been expanded by 
springing it open from a slit in the circumference. It appears, how- 
ever, that the patentée, Windie, had taken out an earlier patent (No. 
330,381, July 30, 1880) for an undershot measuring wheel, which shows 
no split tire or rim, and, uniike the "spider" of the patent, is appar- 
ently solid. Subsequently, and long prior to the patent in suit, Windie 
cast some of thèse wheels w-ith spokes, split their tires or rims, and 
inserted screw devices for pushing the tires open. The défendant con- 
cèdes that "old Windie machines with a skeleton wheel hâve been in 
commercial use," and that "some of thèse old machines put out by 
Windie contained a skeleton wheel cast in the form in which it was 
designed to use the proposed expanding device." The proof shows 
that the rims of thèse wheels were only partly eut through for safety 
in shipment, but yet were eut sufficiently to split at the tap of a hammer. 
Complainant contends that such vi'heels were merely an "unsatisfactory 
and abandoned experiment." But the wheels that were sold and went 
into commercial use were not experinients. Their users were free 
to split them with a hammer tap, and to force them open with the 
screw device which had been inserted before they were sold for that 
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very purpose, and to use them expanded or contracted. One of 
those wheels is before us. Hub, four spokes, and rim or tire are ail 
cast solid. The rim or tire is split midway between two spokes. There 
is a screw device for enlarging the split, and it has been found prac- 
ticable with an ordinary screw-driver to enlarge it the necessary quar- 
ter inch. When Windle, several years before applying for the patent, 
made and sold wheels thus adapted to secure an enlargement of the 
measuring cylinder by pushing open the abutting ends of the rim or 
tire, he made such wheels a part of the prior art, and could not subse- 
quently by patent reappropriate the features which they disclosed. 
Thèse old wheels were unsatisfactory. As the complainant's expert 
says : 

"This old windle measuring wheel Is made from a single castlng, and the 
rim and spokes are intégral with each other. If, therefore, the rim is eut 
through in any place, the gap in the rim cannot be opened wlthout crowdlng 
apart the spokes on elther side of the gap. There was no arrangement what- 
ever whereby the rim can be expanded Independently of the spokes. Thèse 
wheels are made of cast iron, which is more or less brittle, and which cannot 
be bent or put under a bending strain wlthout danger of rupture. Any at- 
tempt, therefore, to expand the rim of any old Windle measuring wheel, la 
very risky, as even a very slight expansion of the rim would be liable to break 
the latter." 

The patentée has improved the structure of thèse expansible wheels, 
and" it is upon that improvement that complainant relies to sustain the 
patent. It is contended in the brief that: 

■ The Windle idea was that the splder should be made up of two things : 
(1) A central supporting structure, hère shown as a hub with radial spokes ; 
and (2) a split ring loosely connected with the central structure at Its rim, 
and bearing upon it the measuring surface, whereby the ring, as a complète 
entity, should be left free to be expanded and contracted to vary the meas- 
uring circumference, independently of the central supporting structure." 

It was upon this theory that the patent was sustained in the court 
below, the court saying ; 

"The necessary rigidity of the arms and rings in the old wheels appears 
to hâve prevented proper expansion and contraction of the circumference 
by this means. The plaintiff appears to hâve invented a split ring between 
the rigld rims and the measuring circumference, with means to expand and 
contract that, and thereby lengtheu or shorten the circumferences, independ- 
ently of the length of the rims." 

The difficulty with this argument, however, is that it finds no support 
in either the spécifications or the claims. In neither claim is there any 
suggestion of a loose attachment of the cylinder or of the rings to the 
spiders. The spécification describes spiders, composed each of a métal- 
lie ring, split, and connected by spokes with a hub. There is no hint 
of any difficulty resulting from rigidity of structure, or of any correc- 
tion of such difficulty by providing a looser connection of the parts, 
It is stated in the brief that : 

"The drawing of the Windle patent shows the split ring plvotally con- 
nected to one of the spokes at the lower end by a boit, and to the two horl- 
Jiontally disposed spokes by a slot and boit connection, * * * so that the 
split ring could expand and contract throughout its length, independently of 
the central supporting structure." 
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But that is not the written description of the invention which the 
statute calls for. "A description which is said to be vague and uncer- 
tain may be made clear by the drawings, which are a part of the spéci- 
fication. An imperfeet written description will be aided by correct 
drawings, but when the written description is not only silent in regard 
to a feature of the invention, but places the novelty upon a différent and 
described feature, the drawings will not help an entire omission, be- 
cause the necessity of a written description is made absolute by the 
statute. Doubtful or ambiguous spécifications can be aided and made 
plain by drawings, but they cannot supply an entire absence of de- 
scription in the spécifications." Gunn v. Savage (C. C.) 30 Fed. 366. 

In the case at bar the spécification places the novelty upon the feature 
of a split and expandible ring, and it is that which is claimed. Inas- 
much as such rings are found in the prior art, the claims cannot be 
sustained. 

The decree is reversed, with costs, and cause remanded, with instruc- 
tions to dismiss the bill, with costs. 



EUMFORD CHEMICAL WORICS v. NEW YORK BAKINC POWDBB 

CO. et al. 

(Circuit Court of Appeals, Second Circuit. July 7, 1904.) 

No. 172. 

1. Patents— Invention— Baking Powdee. 

Tbe Catlin patent. No. 474,811, for a baking powder In which the phos- 
phoric acid élément Is in granular form essentially free from pulvérulent 
material, Instead of in a flnely pulverized condition, as in prior compounds, 
discloses invention, It being shown that the change in form of such élé- 
ment enhances the keeping quality of the préparation, and prevents Its 
loss of efficiency for use by exposure to the atmosphère. The patent also 
held valid as agalnst the défenses of prior use and abandonment, and in- 
frlnged. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 125 Fed. 231. 

This action was commenced in the Southern District of New York 
for the infringement of letters patent No. 474,811, granted to Charles 
A. Catlin, assigner to the Rumford Chemical Works, of Providence, 
R. L, May 17, 1892, for improvements in baking préparations. The 
Circuit Court (135 Fed. 231) dismissed the bill upon the authority of 
Glue Co. V. Upton, 97 U. S. 3, 24 L. Ed. 985. 

Philip Mauro, for appellant. 

Arthur von Briesen and Paul Bakewell, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The patent in suit relates to that class of 

baking préparations in which the active acid agent is, in whole or in 

part, some form of phosphoric acid or acid phosphate. Broadly stated 

the invention consists of a baking préparation in which the phosphoric 

134 F.— 25 
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acid élément is, practically, in a granular condition free f roni pul- 
vérulent phosphatic nu..erial. The patentée asserts that this granular 
material possesses peculiar and distinctive properties and characteristics 
of great value and is a new product or article of manufacture. 

The spécification states that baking préparations prior to Catlin's 
discovery, though in other respects satisfactory, were liable to deteri- 
orate when exposed to the atmosphère, compelling the employment of 
expensive means in packing to protect them. The aim of the manu- 
facturer had theretofore been to produce the phosphatic élément in 
the finest pulvérulent condition possible. Catlin discovered that this 
condition was not only unnecessary but detrimental to the highest effi- 
ciency and that a baking powder having the phosphatic élément in a 
granular condition augments leavening efïiciency, prevents détériora- 
tion of the préparation and increases the slow évolution of the gas, 
with a conséquent increase in baking efficiency. Acid phosphates, par- 
ticularly when reduced to a fine powder, possess a highly déliquescent 
property, greedily absorb moisture and produce in any mixture, of 
which they form a considérable part, a sticky, clammy condition. 
When the acid élément is packed separately, in the powdered condition, 
this absorption causes it to harden into a useless crystalline mass. Ail 
of thèse difficulties, the spécification asserts, are remedied by using the 
acid phosphate in a uniformly granular condition, namely, a condition 
where the granules are approximately of such a size that they will pass 
through a No. 9 silk boit, but not through a No. 16 silk boit. The pat- 
entée does not, however, restrict himself to the method of sifting de- 
scribed or to the particular size of the granules. The claims are as 
follows : 

"(1) A baking préparation containlng phosphorlc acid or Its compounds In 
granular condition essentlally free from pulvérulent phosphatic material, sub- 
Btantially as descrlbed. 

"(2) A baking préparation composed of a phosphoric-acld élément in granu- 
lar form essentlally free from pulvérulent phosphatic material, in admisture 
with a carbonate or bicarbonate, as set forth." 

The invention, then, briefly stated consists in substituting granular 
for pulvérulent phosphatic material in baking préparations. The dé- 
fenses are lack of novelty and invention, abandonment, insufficient 
description, public use for more than two years and noninfringement. 
Of thèse the most important is the question of invention. The court 
below found this issue in favor of the défendants upon the authority of 
Glue Co. V. Upton, 97 U. S. 6, Zi h. Ed. 985, confining the discussion 
principally to the question whether or not the proof sustained the as- 
sertion of the spécification that the patented préparation produces "a 
marked increase in baking efficiency." We are not disposed to disagree 
with the finding of the court below that this assertion has not been es- 
tablished by the proof. We are, however, of the opinion that there 
is another ground upon which patentability can be sustained, namely, 
the altération and improvement in the properties of the material, inci- 
dent to the change from fine powder to the granulated condition, by 
which its keeping qualities are enhanced. If this change prevents 
the préparation from deteriorating and keeps in a condition of high 
efficiency and continued usefulness that which would otherwise spoi! 
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and become a useless mass, it would seem that enough has been shown 
to support the patent. A baking powder which, on being exposed to 
the atmosphère, acquires a sticky, clammy condition, certainly loses its 
baking efficiency. If it will not keep, it will not bake. If, then, the 
patentée has produced a préparation that will retain ail its useful prop- 
erties to the end without resort to expensive and inconvénient means 
of préservation, he has certainly made a discovery which entitles him 
to considération. 

There can be no doubt that one o£ the principal difficulties which 
the complainant encountered in its long expérience in phosphatic bak- 
ing powders was the liability of the préparation to deteriorate upon 
exposure to the atmosphère — it would not keep. Was Catlin the first 
to remedy this difficulty and did it require an exercise of the inventive 
faculty to accompHsh it? It seems that he was the first to conceive 
the idea which culminated in success. The word "granular" appears 
over and over again in the prior art, but never in the sensé in which 
Catlin employs it. There is no indication to the chemist that the gran- 
ular, coarse or brittle powder mentioned in the prior patents, in com- 
bination with the other ingrédients necessary in a baking powder, 
would produce the phenomena referred to. The effort of the prior 
art was to avoid coarse, gritty particles in the commercial préparation 
and reduce it to a fine impalpable dust. Dealers vied with each other 
in this endeavor and he secured the customer who could show the finest 
pulverization. Of course granular particles appeared in the gênerai 
mass, but no one, before Catlin, had thought of sifting out and reject- 
ing as useless the fine particles and utilizing only those granules which 
are practically uniform in size. The phosphoric acid élément of the 
prior art was in a uniformly pulvérulent condition ; the same élément 
in the patented product is in a uniformly granular condition. The 
former was essentially free from granular phosphatic material; the 
latter is essentially free from pulvérulent phosphatic material. A per- 
centage of coarse particles was found in the former and a percentage 
of fine particles is found in the latter, but the predominating character- 
istics are that the former was essentially fine and the latter essentially 
granular. 

But it is urged that in chemistry the proposition is elementary that 
the reaction between materials déliquescent in character is facilitated 
or retarded as the particles are made smaller or larger. Not only was 
it known to chemists, but it was a matter of common knowledge as 
well, that déliquescent substances hâve a greater tendency to melt in 
a foggy, humid atmosphère than in a cold, dry, rarefied atmosphère, 
and only common business sensé was required to reduce as much as 
possible the surface of such substances when exposed to a moist at- 
mosphère. In other words, the likelihood of déliquescence is decreased 
in proportion as the exposed surface is lessened. To do this was not 
the work of the inventor, say the défendants, but of one having only a 
rudimentary knowledge of chemistry. The chief difficulty with this 
argument is its inapplicability to the facts shown in the record. Catlin 
was dealing, not with a well-known substance, like sugar or glue, 
the properties of which were familiar to ail, but with a chemical sub- 
stance only recently discovered. He had for his ultimate object not 
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an improved acid-phosphate but an improved baking powder, the acid 
being considered not alone but in relation to the other ingrédients of 
the préparation. The acid élément must be preserved, but so must the 
other éléments in combination. The leavening efficiency if not im- 
proved at least must not be diminished. The tendency to cake and 
crystallize must be avoided. What was there in the prior art to inform 
the inventor that this complicated problem could be solved by getting 
rid of the fine powder, which was supposed to be indispensable to suc- 
cess, and using a powder in a uniformly granulated condition? To 
assert that the substitution was obvious is to impeach the ability of a 
number of learned chemists who were working for a solution of the 
difficulty and who never thought of Catlin's remedy. Indeed, they 
refused to believe in its efficacy even after it was fuUy explained to 
them. The necessity for the fine powder was everywhere recognized. 
To change or tamper with this supposed essential was looked upon as 
rank heresy by those best acquainted with the subject. Accordingly 
the search for a remedy had proceeded principally along the line of 
packing the préparation in air tight réceptacles. Catlin's invention 
made the cheapest and most attractive packages available by changing 
the properties of the powder so that it was transformed from a prépara- 
tion which spoiled when exposed to the atmosphère into a successful 
commercial article. 

In determining the question of invention each case must dépend upon 
its own facts, the inquiry always being whether what has been done 
required the exercise of the inventive faculties. Has a new or better 
resuit been obtained? Is it cheaper and more durable? Has it new 
capabilities ? Does it perform new functions ? Thèse questions in the 
présent controversy must, we think, be answered in the affirmative. 
Smith v. Vulcanite Co., 93 U. S. 486, 23 L. Ed. 952; Loom Co. v. 
Higgins, 105 U. S. 580, 26 L. Ed. 1177, and cases cited in King v. 
Anderson (C. C.) 90 Fed. 500. 

The other défenses were overruled by the court below and, as we 
agrée with the Circuit Judge in thinking that "infringement is plain 
and the various other défenses — anticipation, abandonment, and prier 
use — are not especially persuasive," but little need be added. The de- 
fendants' powder is known as "Lion Baking Powder." Assuming, as 
défendants contend, that it contains from 10 to 13 per cent, of phos- 
phatic material, which will pass through a No. 16 silk boit, and may 
be denominated pulvérulent, nevertheless we think the phosphatic élé- 
ment is generally granular in condition and essentially free from pul- 
vérulent matter. It is sufficiently so to produce ail the results claimcd 
by the patent. There is no proof, however, that the défendant Gordon 
has infringed the patent and as to him the bill was properly dismissed. 
We incline to the opinion that the alleged prior use by Herreshofil: is 
entitled to greater considération than the other attempts in the same 
direction. It will not be necessary, therefore, to consider the others in 
détail. In several of them the testimony émanâtes from interested 
and ignorant witnesses. Mr. Herreshofï, on the contrary, is an 
educated gentleman with no apparent interest in the controversy, 
After leaving collège he studied chemistry and became an assist- 
ant of Prof. Horsford, the président of the complainant. He 
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was employed by the coraplaiiiant at varions timcs and at one 
time was superintendent of its works. And yet, though we be- 
lieve him to be entirely honest, we cannot crédit his story that Catlin's 
invention was practiced at complainant's works in 1867 and 1868. At 
the time of giving his testimony he was 67 years of âge and was testi- 
fying to the minute détails of transactions occurring 34 years before. 
Human memory is incapable of such miraculous achievements. He 
says he secured the granular material by grinding and describes the 
mill, made by him, which was nsed for this purpose. It is doubtful if 
any mil! ever constructed could reduce the material to a granular con- 
dition, retaining the uniform particles and blowing away the fine pow- 
der, but certainly the mill described by the witness could not accomplish 
such a resuit. Again, it is simply incredible that this invention could 
hâve been practiced in the complainant's works while under the direc- 
tion of Prof. Horsford. The persons employed there, from the prési- 
dent down, were men of intelligence and, if what Herreshofif describes 
actually took place, they must hâve known it. Is it possible that a 
number of enterprising business men with such a treasure in their 
hands would hâve deliberately throvvn it away? And yet when Catlin 
made his proposai years later it was met by thèse same men with the 
most discouraging skepticism. The inference is irrésistible that what 
Herreshoff describes did not take place ; he is mistaken. It is enough 
to say of this and ail the so-called prier uses that they hâve not been 
proved beyond a reasonable doubt. 

The invention was not abandoned. The testimony of which aban- 
donment is predicated tends rather to prove that the uses referred to 
were expérimental in character and were intended to test the invention 
thoroughly before ofïering it to the public. 

The proposition that the invention is without utility is sufficiently 
answered by the fact that the défendants persistently use it, and by the 
further fact that the granular phosphate commands a much higher 
price in the market than the powdered phosphate. 

It follows that the decree in so far as it relates to the défendant 
Gordon is affirmed, with costs. Hutter v. Stopper Co., 128 Fed. 283, 
286, 62 C. C. A. 652. In other respects the decree is reversed, with 
costs, and the cause is remanded to the Circuit Court with instructions 
to enter a decree for the complainant in the usual form. 



WILCE et al. v. BUSH TEMPLE OF MUSIC CO.» 

(Circuit Court of Appeals, Seventh Circuit October 4, 1904.) 

No. 1,062. 

Patents— Invention— Floobing. 

Tlie Wilce & Burnham patent, No. 531,711, for an Improved floor, m 
which the ends as well as the edges of the boards are united by a tongiie 
and groove joint, the joinder being made "hit-or-miss," without référence 
to the jolsts, Is void for lack of invention in view of the prior art, which 
disclosed both features of the alleged invention, which were merely 
brought together by the patentée. 

* Rehearing denied January 3, 1905. 
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Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Appeal from a decree dismissing a bill for infringement of letters 
patent No. 531,711 for flooring, granted to Thomas Wilce and John 
P. Bumham, January 1, 1895. 

Appellants' bill for infringements of letters patent No. 531,711, Jan. 1, 1895, 
to Wilce and another, for improvements in flooring, was dismissed for want 
of equity. 

The nature of the alleged invention Is sufHclently descrlbed In the claims, 
which are as follows : 

"(1) In a floor, the combinatlon of the joists with long narrow flooring 
boards or strips of varying lengths laid there and jointed together at their 
meeting ends by interfltting intégral tougues and grooves formed thereon, the 
separate flooring boards or strips thus jointed together at their meeting ends 
forming continuons strips or boards extendiug across the joists and resting 
thereon and secured thereto at intervais, the tongue-and-groove Joints at the 
meeting ends of the boards in one snch continuons strip, breaking joints wIth 
those in adjacent continuons strips, whereby the necesslty of joinlng the 
boards over the joists and nailing each separate board or strip at each of its 
t'uds to a joist is obviated, stibstantially as specifled. 

"(2) The Improved floor hereln shown and descrlbed, comprising a séries of 
supportlng joists and a séries of flooring boards of varying lengtlis, jointed 
together at their ends by interfltting Intégral tongues and grooves formed 
thereon and also at their sides by interfltting tongues and grooves, the sepa- 
rate flooring boards or strips thus jointed together at their ends forming con- 
tinuons strips or boards extending across the joists and resting thereon and 
secured thereto at intervais, the tongue-and-groove joints at the meeting ends 
of the boards in one such continuous strip, breaklng joints vclth those in adja- 
cent continuons strips, whereby the necessity of joinlng the boards over the 
joists and nailing each separate board or strip at each of its ends to a joist 
is obviated, substantlally as specifled." 

Lysander Hill and John W. Hill, for appellants. 
Edward Rector and Charles E. Pickard, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). Down to quite 
récent times the usual way of putting flooring directly upon joists was 
this: The boards were tongued and grooved along the sides. The 
workman, having regard to knots or other defects and to the necessity 
of breaking Joints properly with those of boards already laid, would 
saw off the particular board in hand at such a length that each end 
would extend to the middle of a joist. The floor, when laid, would 
then hâve to be smoothed of any unevenness at the joints. 

The advantages of appellants' method over the above are very great. 
Knots and split ends may be eut out at the factory ; and short pièces, 
say two feet, which formerly would hâve to be thrown aside as floor- 
ing, may now be used successfully. The joints in a strip clear across 
the floor may fall where they will so far as the location of the joists is 
concerned. The workmen need pay attention only to the proper break- 
ing of the joints of that strip with the joints of the abutting strip. No 
cutting and fitting is required except where the floor meets the wall. 
When laid, the floor is smooth and even without further dressing. 
A saving of 10 per cent, in material and 30 to 50 per cent, in labor is 
effected. 
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If appellants, as the file wrapper and contents show they and the 
Patent Office believed to be the case, took the step across the inter- 
vening gap, the merits of their patent might net be successfully as- 
sailed. But the record belies the premise. 

The development was this : First. The old method of end-butting a 
joint over a joist. Second. The desirabihty of tonguing and groov- 
ing the ends to make a better joint than end-butting. This was shown 
in prior standard publications on joinery. The resuit was to furnish 
a tighter joint. The particular reason advanced why end-tonguing was 
superior to end-butting was that the joint would better keep out air and 
water. But of course the disclosure carried with it ail the necessarily 
resulting advantages, including the prévention of warping at the ends 
of the boards, which was likely to happen with end-butted joints. The 
authors of thèse publications did not reach the idea of "hit-or-miss" 
joints irrespective of the location of the joists, but required the joints 
to be at the joists. Third. The idea of the "hit-or-miss" joints irre- 
spective of the location of the joists. Meyer produced at his fac- 
tory and sent forth in bundles ready for immédiate use vv'ithout 
cutting and fitting except next to the walls, hardwood fîooring strips, 
tongued and grooved on the sides, carefuUy and accurately end-butted 
at the factory, and smoothed and planed so that the floor when laid 
would need no further dressing. Knots and split ends were eut out 
in the making; and the strips were of such varying length, from two 
feet up, as could be eut advantageously from the particular timber in 
hand. The flooring was designed to be laid, and was laid and used, on 
the "hit-or-miss" plan, with the resulting saving in material and labor 
that appears in appellants' method. Fourth. Appellants' substitution 
in the Meyer flooring of end-tonguing for end-butting. 

Meyer disclosed the "hit-or-miss" plan for joints. The writers on 
joinery showed how a better joint could be made by substituting end- 
tonguing for end-butting. Appellants' sélection among known means, 
though increasing the degree of efficiency, did not rise to the dignity 
of independent invention. Mast, Foos & Co. v. Stover Mfg. Co., 177 
U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856 ; Lovell Mfg. Co. v. Carv, 
147 U. S. 633, 13 Sup. Ct. 472, 37 h. Ed. 307; Hollister v. Benedict 
Co., 113 U. S. 73, 5 Sup. Ct. 717, 28 L. Ed. 901; Atlantic Works v. 
Brady, 107 U. S. 199, 2 Sup. Ct. 225, 37 L. Ed. 438; Wisconsin Com- 
pressed Air House Cleaning Co. v. American Compressed Air Clean- 
ing Co., 125 Fed. 761, 60 C. C. A. 529. 

The decree is affirmed. 
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lEFFERSON ELECTRIC LIGHT, HEAT & POWER CO. V, 
WESTINGHOUSE ELECTRIC & MFG. CO. 

(Circuit Court of Appeals, Third Circuit January 16, 1905.) 

No. 44. 

L Patents— Suit toe Isfeinoement— Preltminaet Injonction. 

A preliminary Injunctlon should net be granted where the clefenflant 
in a suit for infringement is merely a user of the alleged Infringing device, 
and it is not shown that irréparable injury or any spécial injury will 
resuit to complalnant from Its contlnued use, and where the preliminary 
proofs oa a défense cf res judlcata pleaded leave the question in serious 
donbt 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Arthur Keithley, for appellant. 
Thomas W. Bakewell, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

PER CURIAM. This is an appeal from an order awarding a pre- 
liminary injunction upon a bill filed by the Westinghouse Electric 
& Manufacturing Company against the Jefferson Electric Light, Heat 
& Power Company, charging the défendant with infringement of two 
patents for the electrical transmission of power. 128 Fed. 751. The 
défendant (hère the appellant) was the user of alleged infringing 
meters manufactured by the Diamond Meter Company, of Peoria, 111., 
and its alleged infringement consisted altogether in such use. The de- 
fendant set up by plea the défense of res adjudicata, based upon a de- 
cree of the United States Circuit Court of Appeals of the Second Cir- 
cuit (131 Fed. 831, 58 C. C. A. 167), in a suit on the same patents, 
brought by this complainant against the Catskill lUuminating & Power 
Company, which decree adjudged each of the patents to hâve been an- 
ticipated by earlier inventions, and therefore to be void ; and the plea 
further averred that the Diamond Meter Company manufactured and 
sold to the Catskill Illuminating & Power Company ail the meters de- 
scribed in the bill against that company, and agreed to and did défend 
that suit (including the proceedings in the Circuit Court of Appeals) at 
its own expense, and to the knowledge of the complainant. This dé- 
fense was supported by proofs which included the complainant's own 
admission in a bill which it filed against the Diamond Meter Company in 
the Circuit Court of the United States for the Southern Division of the 
Northern District of Illinois. The case, it is probable, will ultimately 
turn upon this défense of res adjudicata. The preliminary proofs re- 
lating thereto are very conflicting. The défendant is a mère user of 
thèse meters. No irréparable injury, or, indeed, any spécial injury, to 
the complainant from the defendant's use of the meters, is alleged or 
shown. Under the circumstances, then, we think that the court should 
hâve forborne to act until full proofs were before it. 

Without intending to intimate any opinion vipon the merits of the 
case, we will reverse the order granting a preliminary injunction. And 
it is so ordered. 



nm 



CONFECTIONERS' MACHINERT & MFG. CO. T. PANOUALIAS. 

(Circuit Court of Appeals, Second Circuit. December 12, 1904.) 

No. 32. 

1. Patents — Constbuction of License Contract— Rotaltt. 

A contract wliich requires the licensee under a patent to pay a royalty 
on each machine "sold or delivered" covers machines dellvered by the li- 
censee to customers, but whlch were returned, and not paid for. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

The plaintifl: in error, who was the défendant below, brings thls writ of 
error to review a judgment of .$3,263.95, recovered against it in the Circuit 
Court for the Southern District of New Yorls: for royalties under a vvritten 
agreement between the parties, dated August 21, 1901. The défendant in er- 
ror, plaintiff below, is the inventer of certain knprovements in cliocolate 
coating machlnery for which various letters patent were granted. Tlie 
agreement in question grants the défendant an exclusive license under thèse 
patents, the défendant agreeing to manufacture machines containing the 
said improvements, to use its best endeavors to sell the machines in the 
United States and foreign countrles and to render quarterly statements to 
the plaintiff. The clause of the agreement which is the subject of contro- 
versy is as foUows: 

"The party of the second part (défendant) agrées to pay unto the said 
party of the flrst part as royalties or license fées a sum equal to twenty-flve 
per cent, upon the gross selling price of each machine and each dipping- 
basket sold or delivered by the said party of the second part ; the said royal- 
ties to be paid upon the said first days of January, April, July and October. 
for ail machines and dipping-baskets sold or dellvered during the preceding 
quarter." 

The court denied the motion made at the close of the évidence to direct a 
verdict for the défendant and an exception was duly saved. The défendant 
also excepted to that portion of the charge where the court instructed the 
jury, in substance, that the plaintiff was entltled to recover royalties on ail 
machines sold or delivered for use irrespective of the fact that the défendant 
took them back without being paid therefor. The only assignments of error 
argued relate to thèse two exceptions. 

Avery F. Cushman, for plaintiff in error, 
Geo. H. Taylor, Jr., for défendant in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The exceptions présent the single question 
whether under the terms of the agreement the plaintiff could recover 
for royalties upon machines which the défendant had delivered to its 
customers but which had not been paid for and had been subsequently 
returned by them. 

It is argued that although the contract requires the payment of royal- 
ties on ail machines "sold or delivered," the intent of the parties was 
that payment should be limited to machines "sold and delivered" and 
that the court should hâve so interpreted the contract. We cannot ac- 
cède to this view. There is no ambiguity about the contract ; its lan- 
guage is perfectly plain. In the short clause providing for the payment 
of royalties the words "sold or delivered" are twice used. There is no 
room for interprétation. 

There is no pretense of fraud and no évidence of mutual mistake, but 
even if there were, défenses based upon such considérations cannot be 
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availed of in a court of law. They should be presented to a court of 
equity. It seems improbable that there could hâve been any misunder- 
standing in the use of language deliberately chosen and twice repeated. 
There is certainly insufficient proof to warrant such a conclusion. The 
agreement was, perhaps, an improvident one for the défendant, but 
from the plaintifif's point of view the stipulation as to delivery was a 
wise précaution, for otherwise the défendant by entering into agree- 
ments with its customers which fell short of an actual sale could easily 
hâve defeated the payment of royalties. 

The question whether or not actual deliveries were made was fairly 
presented to the jury and we see no reason for disturbing their verdict. 

The judgment is affirmed. 



PARSONS V. NEW HOME SBWING MACH. CO. et al.» 

(Circuit Court of Appeals, Seventh Circuit October 4, 1904) 

No. 1,072. 

1. Patents — Infringement — Sewinq Machine Ruïn.EB8. 

The Parsons patent, No. 354,577, for a sewing machine rufBer, held 
valld as to claiins 2, 7, and 8, but, as llniited by the prlor art, not in- 
fringed. 

Appeal from the Circuit Court of the United States for the Northern 
Division of the Northern District, of Illinois. 
For opinion below, see 125 Fed. 386. 

Joim G. Elliott, for appellant. 

Henry Lore Clarke, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. Appellant failed in his suit to hold appel- 
lees for infringement of claims 2, 7, and 8 of letters patent No. 354,577, 
December 21, 1886, issued to appellant for improvements in ruffler at- 
tachments for sewing machines. We fully agrée with the Circuit 
Court's holding of noninfringement ; and the reasons theref or are ade- 
quately expressed, we think, in that court's opinion, which is reported 
in 125 Fed. 386. Other questions affecting the merits are consequently 
immaterial. 

Appellees ask us to review the overruling of their motion to suppress 
the dépositions of two of appellant's witnesses for their refusai, on ad- 
vice of appellant's counsel, to answer certain cross-examining questions. 
The matter has become purely moot in this case. 

Appellant urges upon our considération an alleged error of the court 
in overruling his motion to tax against appellees the costs occasioned 
by their propounding alleged improper cross-examining questions to 
appellant's witnesses. The motion is based on the proposition that a 
cross-examiner in an equity suit may not go beyond the scope of the 
direct examination. Even on that basis the ruling was right, because 
the cross-examining questions were germane to the matters in issue, 
which had been opened up on direct examination, 

The deçree is afhrmed. 

• Eeheariug denied January 3, 1905i 
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MESICK et al. v. HASSLEB. 

(Circuit Court, D. Massachusetts. January 4, 1905.) 

No. 1,545. 

1. Patents— INFBINGEMEJST— Machines foe Bbaiding Whiplasheb. 

The Turner patent, No. 432,582, for Improvements in racers used ta 
machines for braidlng whiplashes, claim 3, must be llmited to the com- 
bination of the spécifie éléments described, and, as so limlted, is not in- 
fringed by the machine of the Hassler patent. No. 683,270, whlch lacks 
one of the essential and characteristic éléments of such comblnation. 

In Equity. 

Oliver R. Mitchell, for complainants. 
Allen Webster, for défendant. 

COLT, Circuit Judge. The présent bill is brought for infringe- 
ment of the Turner patent of July 22, 1890, No. 432,582, for im- 
provements in racers used in machines for braiding whiplashes. 
The defendant's device is constructed under the Hassler patent of 
September 24, 1901, No. 683,276. 

Racers are carriers for delivering' the strands of leather to be 
braided in a whiplash-braiding machine. There are several racers 
in each machine, and they operate to pass each strand alternately 
over and under other strands as they travel around a ring in a 
sinuous path. It is necessary that the strands should be delivered 
from the several racers under a strong and equal tension, and it is 
also important that the tension members should be capable at any 
time of being opened for the purpose of inserting a strand, and then 
closed, without destroying the tension adjustment. 

A racer is composed of several groups of mechanism: (1) A 
frame to which are attached a foot, shank, and tail-piece or guide; 
(2) a spool and its Connecting mechanism; (3) tension devices; (4) 
a fixed tension member and a relatively moving tension member, 
and means for adjusting the movable tension member to the fixed 
tension member to regulate the tension, and means to open and 
close the tension members for the purpose of introducing a strand. 

The Turner patent in suit is for improvements in spool mech- 
anism, the tension mechanism, and the mechanism for adjusting and 
separating the tension members. 

It is not contended that the defendant's racer embodies either the 
spool mechanism or the tension mechanism proper which form the 
subject-matter of claims 1, 2, and 4 of the Turner patent. The 
Alleged infringement is limited to claim 3, which covers the means 
for adjusting and separating the two tension members. The claim 
reads as follows: 

"(3) In a racer, the frame, 6, providcd wlth a pivot, 29, the spring, 28, the 
block, 30, arm, 31, cam-screw, 33, and set-screw, 34, ail so arranged and com- 
bined that the screw, 33, shall operate as an ad.iustable cam to produce 
pressure by means of spring, 28, on saddle, 25, while for the purpose of ad- 
justing the thread or strand to the tension apparatus the spring, 28, may b« 
opened or thrown back from the saddle." 
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This is a combination claim, and the question we hâve to déter- 
mine is whether the defendant's racer contains this combination. 
More specifically stated, the question résolves itself substantially 
into the inquiry whether there is found in the defendant's racer the 
' arm, 31," which constitutes one of the éléments of the combination, 
' The tension devices proper in the Turner organization are a 
ratchet vi^heel and its braking mechanism. Co-operating with this 
ratchet wheel is a semicircular pressure-piece called the "saddle," 
which presses against the strand as it passes between it and the 
ratchet wheel. The saddle is connected with the frame, and by 
means of a slot in the frame is adapted to move to and from the 
ratchet wheel. A spring, which is pivoted to the frame, presses 
the saddle against the ratchet wheel, or, rather, against the strand 
upon its periphery. To hold the spring against the saddle, there 
is provided a block, which is also pivoted to the frame near the 
base of the spring. Passing through the block is an adjustable cam 
screw, which cornes in contact with the spring. This adjustable 
cam screw, co-operating with the spring, régulâtes the pressure of 
the saddle upon the ratchet wheel. There is also a set screw which 
holds the cam screw in position, and thus permits no change in the 
pressure of the spring during the opération of braiding. To move 
the saddle away from the ratchet wheel in order to insert the strand, 
and at the same time not destroy the cam-screw tension adjust- 
ment, the end of the spring is thrown back from the saddle, which 
permits the saddle to move back in its slot. In order to accom- 
plish this, the pivoted block is provided with a long lever or "arm, 
31," bent at the outer end, and adapted to move outward from the 
frame. There is also a small recess eut in the frame, into which 
the end of the arm is sprung when it is moved back to the frame. 
When it is desired to move the saddle from the ratchet wheel, the 
"arm, 31," is moved outward, which causes the block, with its cam 
screw, to move upward ; thereby relieving the pressure of the spring 
on the saddle, and permîtting it to move away from the ratchet 
wheel. When the strand is inserted, the arm is moved back into 
the recess, thereby moving the cam screw back to its original po- 
sition, and thus restoring the same tension between the saddle and 
the ratchet wheel. 

In the defendant's organization there is no tension ratchet wheel, 
but the strand is held between a fixed and a movable tension mem- 
ber. The defendant's device discloses only an "abrasive" or rub- 
bing tension, in place of the prédominant brake-wheel tension of 
the Turner patent. There is, however, in defendant's racer, a mov- 
able tension member, which may be said to correspond to the sad- 
dle of the Turner patent. There is also a spring, attached to the 
movable tension member, which may be said to correspond to the 
spring of the Turner device. There is likewise in defendant's or- 
ganization a block pivoted to the frame, and passing through this 
block an adjustable cam screw, which co-operates with the spring 
to press the movable tension member against the two fixed tension 
posts ; and by means of a nut this cam screAv may be set. There 
is also a notch in the spring, which holds the cam screw and block 
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in a fixed position. Thèse last-mentioned parts may likewise be 
said to correspond to the block, cam screw, set screw, and recess 
of the Turner device. 

We do not fînd, however, in defendant's racer, the long "arm, 
31," of the Turner patent. This arm is an essential and character- 
istic feature of claim 3. It is by means of this lever that the spring, 
as set forth in the claim, "may be opened or thrown back from the 
saddle." It is this lever which turns the block, and so disengages 
the cam screw from the spring. It is by means of this lever that 
the block and cam screw are returned to their normal position, with 
the same tension adjustment. 

There is no part in the defendant's organization which can prop- 
erly be said to correspond to this arm of the Turner device. In 
defendant's block the cam screw passes through a projection or 
lug in the block. The main purpose of this projection is to pro- 
vide a suitable part for the insertion of the cam screw. This pro- 
jection is not in any legitimate sensé an arm or lever, within the 
meaning of the Turner patent. The fact that the lug affords a 
projection which may be taken hold of by the hand in order to move 
the block does not make it the équivalent of the long arm of the 
Turner racer. If we eliminate the arm from the Turner structure, 
we hâve left substantially the defendant's organization. 

In operating the Turner device, the long arm is simply moved 
outward from the plate with one hand of the operator. In oper- 
ating the defendant's device, one hand first presses the spring to 
one side, while the other hand grasps the lug and pushes down the 
block. It may be true that the defendant's device is capable of 
being operated by turning the block upward with one hand. It 
is doubtful, however, if this way of operating the device is practical ; 
but, even if it were practical, we still fail to fînd any such lever 
action as characterizes the Turner device. 

Tension devices of many kinds are old in the mechanical arts. 
Claim 3 of the Turner patent must be limited to the combination 
of the spécifie éléments mentioned. Mesick v. Moore (C. C.) 100 
Fed. 845. The invention, by reason of its limited scope, cannot 
be enlarged beyond the particular combination set forth. This is 
not a patent calling for that liberality of construction sometimes 
given to inventions which mark an important advance in the art, 
or which separate success from previous failures. Since there is 
absent from the defendant's device one of the distinguishing and 
characteristic éléments of the patented combination, there is no in- 
fringernent, and a decree must be entered dismissing the bill. 

Bill to be dismissed. 
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UNITED STATES WHIP CO. ▼. HASSLBR. 

(Circuit Court, D. Massachusetts. January 4, 1905.) 

No. 1,672. 

1. Patents— Reissue— Limitation to Original Invention. 

A reissued patent must be conflned to the invention whlch was Intended 
to be secured by the original patent. Devices or parts whleh, although 
descrlbed or shown In the speclflcation or dravvings of the original patent, 
were not a part of the Invention, as thereln dlsclosed, cannot be covered 
by a reissue. 

[Ed. Note. — For cases In point, see vol. 38, Cent. Dlg. Patenta, §§ 206- 
213.] 

2. Same— Tension fob Bbaidino Machines. 

The Turner relssued patent, No. 12,058 (original No. 679,650), for a 
tension devlce for the racers of braiding machines, Is vold, as not being 
for the same invention as that of the original patent. 

In Equity. Suit for infringement of reissued letters patent No. 
12,058, for a tension for braiding-carriers, granted November 25, 
1902, to Julius A. Turner. On final hearing. 

Oliver R. Mitchell, for complainant. 
Allen Webster, for défendant. 

COLT, Circuit Judge. This is a bill in equity for infringement 
of the Turner reissued patent, No. 12,058, dated November 25, 1902. 
The patent relates to tension devices for racers used in whiplash- 
braiding machines. The original patent was issued July 30, 1901. 
This case was heard at the same time as the closely related case 
of Mesick v. Hassler, 134 Fed. 395. In the opinion of the court 
in that case, the subject of tension devices is considered in connec- 
tion with an earlier Turner patent. 

The first ground of défense in the présent case is that the claims 
of the reissued patent are invalid because they are not for the same 
invention as the original patent. 

A reissue may be granted for the invention intended to be secured by 
the original patent, but which the patentée, through inadvertence, acci- 
dent, or mistake, has failed to secure by that patent. The validity 
of the reissue in suit involves, therefore, two inquiries: First. 
What invention did the patentée intend to cover by his original 
patent? Second. Do the claims of the reissued patent cover this in- 
vention, or a différent invention ? 

It may be first noted that the brake-wheel tension of the* earlier 
Turner patent has been discarded in the patents in suit, and that we 
now hâve a device confined to the abrasive or rubbing tension type. 

Turning now to the original Turner patent in suit, we find that the 
purpose of the invention is stated at the beginning of the spécification 
in the following language: 

"The purpose of the invention Is to provide a simple tension for racers for 
bralding-machlnes, particularly whiplash-brafding machines, comprising a 
flxed guide-bloek, a pivoted pressiire-block, and a convenient means for mov- 
Ing the pressure-blocli and regulating its pressure agulust the thread or 
Btrand." 

t 
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Outside of a comparatively minor improvement relating to the réel 
mechanism, it will be found that what follows in the spécification is 
entirely consistent with this statement. In other words, the substan- 
tial invention which Turner intended to cover by his original patent 
related to the means by which the movable tension member may be 
made to bear with greater or less pressure against the fixed tension 
member, and also to the means whereby the movable tension member 
will hâve such a rocking movement as will enable it to accommodate 
itself to any irregularities in the strand of leather. 

The spécification continues: 

"The Invention consists In the novel construction and combinatlon of the 
several parts, as will be hereinafter fully set forth, and pointed eut in the 
claim." 

Then follows a description of the improvement in the réel 'devices, 
which comprise a spring-controlled brake and a cap so suspended as to 
impart motion to the réel when the "cap is forced down to a frictional 
engagement with the cône of the réel." The spécification then pro- 
ceeds, in substance, as follows : With référence to the tension device, 
a thread-guide, or fixed tension member, is located on the bedplate. 
This thread-guide comprises upper and lower plates connected at their 
ends by posts set in the base or frame. The strand passes into engage- 
ment with the inner face of both of the posts, and around one of the 
posts and over another fixed guide-pin to the work. Adjacent to the 
thread-guide, or fixed tension member, apertured lugs are removably 
attached to the base, and a stem or rod is mounted to slide freely in 
the apertures of thèse lugs. This rod is provided at a point between 
the lugs with a threaded section. A spring is also coiled around the 
rod, having bearings against one of the lugs and against a nut on the 
threaded portion of the rod. By adjusting the nut, the spring may be 
placed under more or less tension. At one end of the rod there is a 
knob, and at the opposite or inner end a pressure-block, or movable 
tension member, which is pivotally attached to the rod. The thread 
passes between the pressure-block, or movable tension member, and 
the thread-guide, or fixed tension member. The pressure-block is also 
provided at the end nearest the réel with a forked foot, which serves 
properly to direct the thread. The above description relates to the ad- 
justable means employed, by which the movable tension member may 
be made to bear with greater or less pressure against the fixed tension 
member. The spécification then goes on to describe the means by 
which the movable tension member is given a rocking movement: 
There are two lugs on the edge of the pressure block, and a head upon 
the rod, which enters the space between thèse lugs. A pivot-pin passes 
through thèse lugs at their center, and through the central portion of 
the head. 

"Tbus It will be observed that the pressure-block is capable of a rocking 
movement, and may accommodate itself to irregularities in the thread, and 
that it will hâve at ail times a perfect bearing against the length of the thread 
with which it cornes in contact." 

The spécification then déclares that a strand may be inserted be- 
tween the thread-guide and the pressure-block by drawing out the rod 
through the médium of the knob, and that by adjusting the nut the 
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spring will cause the pressure-block to bear with greater or less force 
against the thread, "so that the tension on the thread may be minutely 
regulated." 

The last paragraph in the spécification describes how the rod may 
be placed in position in the lugs when the lugs are removed from the 
base, and how it may then be returned to its proper position on the 
base. 

The single claim of the patent reads as follows : 

"In a tension for braiding-carriers, the combination, wIth a base, a réel 
moTinted to revolve upon the base, a brake for the reel and a statlonary 
thread-guide secured upon the base at one side of the reel, whleh guide Is In 
the form o£ a rectangular block, of a tension rod or stem, one end of which 
faces the thread-guide, supports In whlch the rod or stem bas sllding move- 
ment, sald rod or stem belng provided with a thread between its ends, a nut 
upon the" threaded portion of the rod or stem, and a spring encircling the rod, 
resting against the nut and a bearing for the rod, a knob at the outer end of 
the tension-rod, and a head at its inner end, a pressure-block parallel witli 
and close to the statlonary thread-guide, a pivotai connection between the 
pressure-block and head of the tension-rod, and a blfurcated guide member at 
one end of the pressure-block, extending in direction of one end of the sta- 
tlonary thread-guide, as set forth." 

This examination of the original Turner patent shows that the es- 
sence of the invention intended to be secured by that patent lay in the 
movable tension member, which, by virtue of its compound vertical and 
pivotai movements, vvas capable of nice adjustment with respect to the 
thread-guide or fixed tension member. That this was the real invention 
is further illustrated by claim 1 and an extract from claim 3 of the re- 
jected claims contained in the original application: 

"(1) A tension device for the racers of braiding machines, comprlslng a sta- 
tlonary thread-guide, a spring-controUed pivoted pressure-block movable to 
and from the thread-guide, and a regulatlng device for the spring-controlled 
pressure-block." 

"(3) * * • whereby the pressure-block may be made to bear with greater 
or less force against the thread at the main thread-guide, and whereby aiso 
the pressure-block will hâve even bearing upon the thread and will accommo- 
date Itself to any Irregularlties." 

Tuming now to the spécification of the reissued patent we find that 
the "guide-pin, 16," of the original spécification, becomes the "tension 
pin, 16." This is the guide-pin which is located on the frame nearest 
the work. The following lines are also added to the original spécifica- 
tion: 

"This pin, 16, forms a second guide for the strand, 15, and Is so located as 
to cause the strand between the reel and the work to make an abrupt change 
in its direction at sald pin itself. and also at the lower or inner end of the 
flrst tension. ïhe frlctional résistance to the movement of the strand pro- 
duced by this arrangement results In puttlng a normal drag on the strand. 
and means are provided for addlng to this normal drag as may be deslred and 
to any extent within practical llmits by pressing the strand against the face 
of the flrst tension-block In advance of an angular change of direction of the 
flrst strand about this flrst tensiou-bloek." 

At the close of the reissued spécification follow thèse somewhat re- 
markable claims, as descriptive of the invention : 

"(1) In a bralding-carrier, the combination of a base; a reel mounted there- 
ou ; a tension-block fast to the base ; a pressure-block ; means to force the 
pressure-block forward to cause the strand to be pressed against the tension- 



UNITED STATES WHIP CO. V. HASSLER. 401 

block and another tension-block fast to the base and positioned to cause the 
stranfl to make an abrupt change of direction between the flrst-mentioned 
tensîon-block and the work. 

"(2) In a braiding-carrier, the combination of a base ; a réel mounted 
thereon ; a tension-block fast to the base ; a pressure-bloek ; adjustable means 
to press the pressure-block forward to cause the strand to be pressed agalnst 
the tension-block; another tension-block fast to the base and organlzed and 
arranged to cause the strand to make an abrupt change of direction between 
the flrst-mentioned tension-block and the work. 

"(3) In a braiding-carrier, the combination of a base ; a réel mounted there- 
on ; a tension-block fast to the base ; a pressure-block ; means to press the 
pressure-block forward to cause the strand to be pressed against the tension- 
block, the parts being organlzed and arranged to cause the strand to make an 
abrupt change of direction around the tension-block as it passes to the work. 

"(4) In a braiding-carrier, the combination of a base ; a réel mounted 
thereon ; a tension-block fast to the base ; a pressure-block ; means to press 
the pressure-block forward to cause the strand to be pressed against the 
tension-block ; there being means to cause the strand to make an abrupt 
change of direction around the tension-block as It passes to the work." 

On reading thèse claims, we are at once impressed with the circum- 
stance that they contain no référence to the spécifie means for ad- 
justing the pressure-block or movable tension member. By reason of 
this omission they ignore the main purpose of the invention, as set 
forth by the patentée in his original patent, which was "to provide a 
simple tension for racers * * * comprising a fixed guide-block, a 
pivoted pressure-block, and a convenient means for moving the pres- 
sure-block and regulating its pressure against the thread or strand." 
In thèse claims the invention is shifted from the complicated and déli- 
cate adjustable mechanism of the movable tension member to the com- 
paratively unimportant fixed guide-pin near the top of the base, which 
does not appear to hâve been considered of suiîficient conséquence to be 
mentioned either in the claim of the original patent or in the twice re- 
jected séries of claims filed with the first application. The patentée 
has now discovered that his real invention lay in this guide-pin, or, 
rather, in the position of this guide-pin when so located on the base as 
to cause the strand to make an abrupt tum around the outer end or 
post of the fixed tension member. And upon this ground it is sought 
by this reissue to enlarge the invention to a mode of opération which 
will cover ail tension devices in which, by reason of a fixed pin or other 
means, the strand, as it passes out from between the fixed tension mem- 
ber and the movable tension member, will make an abrupt change of di- 
rection between the fixed tension member and the work. 

There are two fatal objections to thèse claims: They do not de- 
scribe the actual invention which Turner intended to patent, as dis- 
closed in his original patent ; and, further, by reason of their breadth, 
they become void in view of the prior art. With respect to the first 
objection, we hâve already pointed out that the actual invention which 
Turner contemplated related, except as to a minor improvement in 
the réel mechanism, to the adjustability of the moving tension member. 
As to the second objection, it is manifest that, in the existing state of 
this art, there was no invention in causing a strand to make an abrupt 
turn around the fixed tension member by means of another tension 
pin. When the strand leaves the two tension members proper, it would 
be the most natural thing to locate the additional pin vvbich leads the 
134 F.— 26 
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strand to the work so as to gain additional tension by abruptiy changing 
the direction of the strand. This feature was lînown in the infancy 
of the tension art, as it was known to the first sailor who ever wound 
a rope around a belaying pin. 

The complainant's argument respecting reissued patents is founded 
upon an unsound proposition. It is not true that anything which is 
disclosed in the original patent may be covered by a reissue. The 
fundamental inquiry is, what was the invention which the patentée in- 
tended to patent ? Whatever else the original spécification contains is 
dedicated to the public. It is true that the spécification and drawings 
of the original Turner patent disclose the fixed guide so located that 
the strand makes an abrupt change of direction between the fixed ten- 
sion-block and the work, but this circumstance alone is not sufficient 
to entitle the patentée to the broad claims contained in the rei.=;sue. 
Upon this point the language of the Suprême Court in Parker & Whip- 
ple Company v. Yale Clock Company, 123 U. S. 87, 8 Sup. Ct. 38, 
31 L,. Ed. 100, is very applicable. In that case the court, in commenting 
on the case of Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 33, said : 

"In thèse extraets frotn the opinion It Is seen that the court adhères strictly 
to the view that, under the statute, the commissioner has no juiisdlction to 
grant a reissued patent for an invention substantially différent from that em- 
bodied in the original patent, and that a reissue granted not in accordance 
with that rule is void. In what is there said about redescribing the invention, 
and about inchiding in the new description and new claims what was suggested 
or indieated in the original spécification, drawings, or Patent Office model, It 
is clearly to be understood, from the entire language, that the things so to 
be included are only the things which properly belonged to the Invention as 
embodied in the original patent ; that what that invention was Is to be aseer- 
tained by consulting the original patent ; aud that, while the new description 
may properly contain things which are indioated in the original spécification, 
drawings, or Patent Office model, though not sufllclently deseribed in the 
original spécification, it does not follow that what was Indieated in tlie 
original spécification, drawings, or Patent Office model is to be considered as 
a part of the invention, unless the court can see, from a comparison of the two 
patents, that the original patent embodied, as the invention intended to be 
secured by it, what the claims of the reissue are intended to cover." 323 TJ. 
S. 98, 99, 8 Sup. Ct 44, 31 L. Ed. 100. 

The claims of the Turner reissued patent, not being for the sanic 
invention as that of the original patent, must be held to be void. 
Bill to be dismissed. 



SAMPLE V. AMERICAN SODA FOUNTAIN CO. et al. 

(Circuit Court, E. D. Pennsylvanla. January 14, 1905.) 

1. Patents— Suit fob Infringement— Rbiibaring after Filing of Dis- 

CLAIMEB. 

A patentée has the right to file a disclaimer In the Patent Office during 
the pendency of a suit for infringement, although the case has been heard 
on appeal ; and where such a disclaimer has been flled for the purpose 
of avoiding the grounds on which the appellate court declared the patent 
invalid, and before a decree has been entered, the Circuit Court has 
power In its discrétion to grant a rehearlng on équitable terms, the 
patent as It stands being essentially a new one, the validity of which 
was not before the appellate court, 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 226, 
228.] 
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In Equity. On motion for rehearing. 
For former opinion, see 126 Fed. 760. 

J. B. McPHERSON, District Judge. In an opinion reported in 126 
Fed. 760, this court sustained the validity of claims 1 and 5 of the pat- 
ent in suit, and decided that they had been infringed. The Circuit 
Court of Appeals, in reversing the decree (130 Fed. 145), held the claims 
to be invalid for want of patentable novelty, and instructed the Circuit 
Court to enter a decree in conformity with that ruling. The mandate 
further directed "that such exécution and further proceedings be had 
in said case, as, according to right and justice and the laws of the 
United States, ought to be had, the said appeal notwithstanding." 
Application to the Suprême Court for a writ of certiorari having been 
refused, the complainant filed a disclaimer in the Patent Office on De- 
cember 37, 1904, by which he seeks so to restrict the claims in contro- 
versy as to avoid the effect of the anticipating devices referred to by 
the Court of Appeals, and he is now asking for a rehearing of the cause. 
It is clear, I think, from the authorities, that a disclaimer may be filed 
at any time during the pendency of a suit (Smith v. Nichols, 88 U. S. 
112, 32 L. Ed. 566; Dunbar v.' Meyers, 94 U. S. 192, 193, 24 L. Ed. 
34; Sessions v. Romadka, 145 U. S. 40, 12 Sup. Ct. 799, 36 L. Ed 
609 ; Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 435, 22 Sup. 
Ct. 698, 46 L. Ed. 968) ; and I see no ground upon which the statutory 
right should be denied merely because there has been a hearing upou 
appeal. The suit is still pending, since no decree has yet been entered 
dismissing the bill, and therefore the discrétion of the Circuit Court 
(for the application is not of right — Roemer v. Bernheim, 132 U. S. 
103, 10 Sup. Ct. 13, 33 L. Ed. 377) may be exercised, unless the péti- 
tion asks for the rehearing of a question that has already been passed 
upon by the Court of Appeals. In that event it is undoubtedly true 
tiiat the Circuit Court has no power to reopen such a question without 
the permission of the appellate tribunal (Re Potts, 166 U. S. 263, 17 
Sup. Ct. 520, 41 L. Ed. 994) ; but it seems clear to me that the présent 
application is not of this kind. In Re Potts the Suprême Court had 
decided that the patent was valid, and had been infringed, and the 
Circuit Court afterwards heard newly discovered évidence on this 
point, and upon such évidence decided the patent to be void. This was 
a clear invasion of the Suprême Court's decree, and there can be no 
doubt that the Circuit Court had no power, of its own motion, to re- 
examine a question that had been finally decided on appeal, even in the 
light of after-discovered évidence. It was for the Suprême Court alone 
to détermine whether it would permit its own decree upon a spécifie 
question to be opened, and new évidence to be heard. But in the 
présent case the complainant's patent, as it now stands, has never been 
before the Circuit Court of Appeals, and has therefore never been con- 
sidered. It is, in effect, a new patent, and the subject of its validity 
or invalidity has never been decided by any tribunal. 

In my opinion, therefore, it is proper for the Circuit Court to enter- 
tain the pétition for a rehearing, and I hâve accordingly considered it, 
and hâve come to the conclusion that it should be gianted, but upon 
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condition that the complainant within 30 days pays ail the costs that 
hâve heretofore accrued, both in the Circuit Court and in the Cour* 
of Appeals. If payment is not made, the pétition will be refused. 



Ex parte RIGGINS. 
(Circuit Court, N. D. Alabama, N. D. October 24, 1904.) 

1. CONSTITXJTIONAL LAW— OlVIL RiGHTS. 

The flrst section of Civil Rlglits Act Aprll 9, 1866, c. 31, 14 Stat. 27, 
now codified in substance as section 1977 of the Revised Statutes [U. S. 
Comp. St. 1001, p. 1259], but flrst passed in the exercise of power claimed 
by Congress under the thlrteenth amendment, preseribes, as the standard 
of the freedom the amenduïent gave the emancipated race, perfect equal- 
Ity of civil rights with the white race. ïhe enjoyment of this civil 
equality with the white race constitutes. In the constitutional sensé, the 
freedom intended to be bestowed, and is a rigbt, privilège, or Immunlty 
given or secured by the Constitution and laws of the United States to 
members of the emancipated race. 

2. Same— Inteefekence. 

When a negro citizen is assailed by white men, with the Intent to 
prevent the enjoyment by the negro, because of his race, of any civil right 
given by law to the white citizen, it Is an interférence with the negro's 
enjoyment of equality of civil rights, because of his race, and therefore 
constitutes an attack upon the right, privilège, or Immunity — the freedom 
—the thlrteenth amendment and the acts of Congress secure ta him. 

3. Equal Peotection or the Laws. 

It is impossible for private persons to prevent, In the constitutional 
sensé, the enjoyment of the right to the equal protection of the laws, 
since the right Is actually enjoyed when a citizen or person is not im- 
properly diseriminated against in the making or exécution of state laws. 
The fourteenth amendment in this respect eonfers only the right to a 
légal status, which status can be created, in the flrst instance, only by 
législation, and, when conferred, can be impalred only by acts of officiais 
who wield state power In the exécution of its laws. 

4. Same— Due Pbocess of Law. 

The vital constituents of due process of law, when the state undertakes 
to punish the citizen for crime, are dépendent upon or secured by the 
Constitution of the United States, by the very force of the words "due 
process of law," which had a well defined and settled meanlng when 
they were inserted in the fourteenth amendment ; and the right, privilège, 
or immunity to hâve the state afford thèse- things to the citizen, when 
taken in custody to punish him for crime, is secured by or dépendent 
upon the Constitution of the United States. 

5. Same. 

When the state takes a person or citizen into custody for trial on ac- 
cusation of crime against its laws, the Constitution of the United States 
compels the state to afford him the enjoyment of many rights, among 
them, in this state, the protection of the prlsoner whlle in confinement 
awaiting trial, the bringing of the prlsoner into court, the assembling of 
a jury, the hearing of the witnesses and prlsoner's eounsel, the charge 
of the judge, the seclusion of the jury from outside interférence, the re- 
turn by the jury of a verdict in the présence of the prlsoner, the passing 
of judgment upon him according to the verdict, and freeing or condemning 
him accordlngly, and, if found guilty, allowing him an appeal, and sus- 
pendlng exécution of sentence untll the appeal can be heard in the ap- 
pellate court. Individuals who forcibly take the prlsoner from the cus- 
tody of the state authorities and murder him, to prevent his being dis- 
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posed of by due proeess, make it impossible for the state to afford tiSm 
the enjoyment of the proceedings which make np tlie state's established 
course of judicial procédure, and in the strictest constitutional senso 
prevent and destroy the citlzen's enjoyment of the right, privilège, or im- 
munity to hâve the state afford him due proeess of law. 

6. SAME— FOUBTEENTH AMENDMENT— POWEE OF CONGEESS. 

The authority given Congress to enforce the provisions of the four- 
teenth amendment regarding the equal protection of the laws, and afford- 
Ing due proeess of law, involves tlie exercise of power of a two-fold na- 
ture. As to the flrst provision, the power is contingent, and dépendent 
for rightful existence upon the necessity for correcting wrongs by the 
state or its oiïieers. As to the other provision, the power to enforce it 
Includes and involves the power and duty to legislate for the protection 
of the right, privilège, or Imniunity of the citizen, which the amendment 
créâtes, to hâve the state afford him due proeess, although the state 
Itself may not be at fault, against obstruction or impairment by privato 
indivlduals, who defeat the efforts of the state to afford due proeess when 
it Is seeking so to do, and thereby destroy the citlzen's enjoyment of the 
right, privilège, or immunlty to hâve the state afford him due proeess of 
law. The latter power Congress may exercise under the implled power 
given by the fourteenth amendment itself, or under it and section 8 of 
article 1 of the Constitution. 
(Syllabus by the Court.) 

Habeas Corpus. 

The petitloner applies for diseharge on habeas corpus, on the ground that 
the Indictment under which he is held does not charge any offense against 
the laws of the United States. He is indicted, with others, for conspiraey, 
and aets done in furtheranee of it, under sections 5508 and 5509 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 3712]. 

The indictment contains six counts. Each of the counts allèges, in sub- 
stance, that Maples, a citizen of the United States, was, at the tlme of his 
murder, lavvfully conflned by the sheriff of Madison county, state of Ala- 
bama, in the jall thereof, to answer the charge of murder under the laws 
of the state of Alabama; and that the sheriff and a detachment of the 
Alabama National Guard, which he had summoned to his assistance, wero 
endeavoring to safely keep Maplcp, to prevent the conspirators from hang- 
ing him, that he might hâve a trial accordlng to law ; and that the con- 
spirators, in the clty of Huntsville, within the jurlsdlction of the court, went 
upon the hlghways and streets of the city of Huntsville on September 7, 1904. 
and murdered Maples by hanging him by the neck until he was dead, in 
order to prevent his enjoyment of the rights and privilèges named in the 
several counts. Some of the counts allège that Maples was a negro citizen, 
and the conspirators who formed the conspiraey and committed the murder 
were white men, and that they were moved to the conspiraey and acts done 
in pursuance thereof. because Maples was a negro, with the Intention, on that 
account, to deprive him of the rights, privilèges, and immunities speclfied In 
the counts. Ail the counts allège that the conspiraey and acts done in fur- 
theranee of it were "to injure, oppress, threaten, and Intimidate" Maples in 
the enjoyment of a right, privilège, or immunlty "secured to him by the 
Constitution and laws of the United States," specified respectively in the 
counts as follows : (1) The right, privilège, and immunlty secured to him 
under the Constitution and laws of the state of Alabama to be tried by due 
proeess of law, and acquitted, if Innocent, and punished if found guilty, in 
the courts of the state of Alabama. (2) The right, privilège, and immunity 
to hâve the state of Alabama, acting by and through its offlcers, to afford 
him a trial by due proeess of law, and to be held harmless if innocent, and to 
be punished if guilty, only after trial in the courts, upon accusation of crime 
preferred against him, when he was in the custody of the officers of the 
law of the state of Alabama, upon the charge against him of murder under 
the laws of sald state. and was thon and there being held by the offlcers of 
said state in the jail of Madison county, Ala., for the purpose of affording him 
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sueh trial. (3) The rîght or privilège to enjoy immunity agalnst the lawless 
acts of white men, Intended to deprive hlm of the enjoyment of civil equality 
before the lavv wlth the white race as to a trial and right of trial by due 
process of law In the courts of the State of Alabama, as is enjoyed by white 
men under the laws of the state of Alabama when accused of crime against 
its laws. (4) The right, privilège, and Immimity to hâve the state of Alabama, 
aeting by and through Its offlcers, to afCord hlm a trial by due process of law 
upon accusation of crime preferred agalnst hlm, when he was at the time 
in the custody of the offlcers of the law of the state of Alabama upon tiie 
charge of murder under the laws of said state, and was then beiug belJ 
in the county jail of Madlson county for the purpose of affording him sucb 
trial. (5) The right to the full and equal beneflt of the laws of the state of 
Alabama for the seeurity of his person as Is enjoyed and exerclsed by white 
citlzens thereof, and the right not to be deprived of his life, without due 
process of law, on account of being a citizen of African descent and of color. 
(6) The right not to be denied, on account of his race, the full and equal 
beneflt of the laws of the state of Alabama for the seeurity of his life and 
person when conflned by state authorlty upon the charge of murder, and due 
process of law in haviiig the accusation heard and determined by a court of 
the state and by the verdict of a jury of his peers. 

Cooper & Poster and Shelby Pleasants, for petitioner. 
Thos. R. Roulhac, Dist. Atty., opposed. 

JONES, District Judge (after stating the facts). Whether or 
not Maples, a negro citizen, had the riglit, privilège, or imrnunity, 
under the Constitution and laws of the United States, to be free 
from lawless violence at the hands of white men, intended, on ac- 
count of his race, to prevent his enjoyment of civil equality before 
the law, "as is enjoyed by white citizens," dépends upon the proper 
construction of the thirteenth amendment and valid législation un- 
der it. 

In the Civil Rights Cases, 109 U. S. 20, 3 Sup. Ct. 28, 27 L. Ed. 
835, the Suprême Court said that the thirteenth amendment "is 
undoubtedly self-executing, and by its own unaided force and efïect 
abolished slavery and established universal freedom." It was fur- 
ther said that "it authorized législation for the protection of the 
freedom it intended to secure, which might be direct and primary 
in its nature, operating upon the acts of individuals, whether sanc- 
tioned by législation or not." In Ex parte Virginia, 100 U. S. 339, 
25 L. Ed. 676, speaking of the thirteenth amendment, as well as of 
the fourteenth and fifteenth amendments, the court said : 

"One great purpose of thèse amendments was to raise the colored race 
from that condition of Inferlorlty and servitude, in which most of them had 
prevlously stood, Into perfect equality of civil rigbts wlth ail other persous 
vvithin the jurisdlction of the state." 

It is further said of the thirteenth amendment, as well as the oth- 
ers, in the Slaughterhouse Cases, 16 Wall. 36, 21 L. Ed. 394: 

"One pervading purpose found in them ail, and lying at the foundation of 
each, and without which none of them would hâve been even suggested, was 
the freedom of the slave race, and the seeurity and firm establishment of that 
freedom, and protection of tlie rights of the newly made freeman and citizen 
from the oppression of tliose who had prevlously exercised unliralted do- 
minion over them." 

The condition of affairs existing in some of the states shortly 
after the adoption of the amendment, as stated in the Slaughter- 
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house Cases, 16 Wall. 36, 21 L. Ed. 394, resulted ir the passage of 
an act on April 9, 1866, c. 31, 14 Stat. 37, commoniy known as "the 
Civil Rights Bill," entitled "An act to protect ail persons in their 
civil rights and furnish the means of their vindication." The first 
section, codified as section 1977 of the Revised Statutes [U. S. 
Comp. St. 1901, p, 1259], was readopted in substance after the 
adoption of the fourteenth amendment. That section provides 
that : 

"Ali persons within the jurisdiction of the United States shall bave the 
same right in every state and territory to rual^e and enforce contracts, to 
sue, be parties, give évidence and to the full and equal beneflt of ail laws and 
[«•oeeedings for the security of persons and property as is enjoyed by white 
citizens, and shall be subjeet to like punishment, penalties, licenses, taxes. 
and to exactions of every klnd, and to no other." 

If the thirteenth amendment, as the Suprême Court déclares, 
"by its own unaided force abolished slavery and established free- 
dom," and Congress was expressly vested with power to enforce it, 
it is impossible, in the light of its known history and purpose and 
the décisions cited above, to doubt that Congress had authority to 
pass the first section of that act. Mr. Justice Swayne. in United 
States v. Rhodes, 1 Abb. 28, Fed. Cas. No. 16,151, held that the 
"émancipation of one who was a native-born slave, by removing 
the disability of slavery, made him a citizen without any further 
act of Congress." Mr. Justice Bradley, in United States v. Cruik- 
shank, 1 Woods, 308, Fed. Cas. No. 14,897, said : 

"As the disability to be a citizen and enjoy equal rights were deemed one 
forin or badge of servitude, it was supposed that Congress had the power 
under the amendment to settle this point of doubt, and place the other race 
on the same plane of privilège as tliat occupied by the white race. Conceding 
this to be true, which I think it is, Congress then had the right to go further, 
and to enforce its déclaration by passing laws for the prosecution and punish- 
ment of those who should deprive or attempt to deprlve any person of the 
rights thus conferred upon him. Without having this power, Congress could 
not enforce the amendment. It cannot be doubted, therefore, that Congress 
liad the power to make it a pénal offense to conspire to deprive a person, or to 
hinder him in the exercise and enjoyment, of rights and privilèges conferred 
by the thirteenth amendment, and the laws thus passed In pursuance thereof. 
* • * To constitute the offense, therefore, of whlch courts of the United 
States hâve the riglit to take cognizance under the amendment, there must 
be the design to in.iure a person or deprive him of the equal right of enjoy- 
ing the protection of the laws, by reason of his race, color, or previous condi- 
tion of servitude." 

The views of Mr. Justice Bradley and Mr. Justice Swayne, in the 
cases cited, as to the power of Congress to protect the freedom 
given by the amendment, and in what it consisted, were approved 
by the Suprême Court of the United States in The United States v. 
Harris, 106 U. S. 629, 1 Sup. Ct. 601, 27 L. Ed. 290. See, also, what 
is said of Cruikshank's Case in this regard in Logan v. United 
States, 144 U. S. 288, 12 Sup. Ct. 617, 36 L. Ed. 429. 

The character of the freedom intended to be conferred and en- 
joyed was symbolized, in the minds of the framers of the constitu- 
tional amendment, and the législation intended to accomplish its 
purpose, by the civil rights enjoyed- by the dominant race, or, to 
quote the language of that section, "as is enjoyed by white citi- 
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rteiis." This civil equality must not be confomided with social or 
political rights. As this was the standard of the freedom con- 
ferred and the measure of the rights which constituted that free- 
dom, and as the purpose of the législation, under the amendment, 
was to secure and protect the former slave race from the aggres- 
sions of the master race, it is quite clear that the right to be free 
from attacks by members of one race, designed and intended to 
prevent the other race from enjoying the civil rights which go to 
make up that freedom, is a right, privilège, or immunity "accorded 
by, or arising under, or dépendent upon the Constitution," and that 
such rights may be protected bv Congress. Cruikshank v. United 
States, 1 Woods, 303, Fed. Cas. 5lo. 14,897, United States v. Rhodes, 
1 Abb. 28, Fed. Cas. No. 16,151; Civil Rights Cases, 109 U. S. 23, 
3 Sup. Ct. 18, 27 L. Ed. 835; United States v. Morris (D. C.) 125 
Fed. 322. 

Whatever may be said of any other murder of a negro by white 
men, it is undeniable, when a negro is taken by white men from 
the custody of the state authorities, when he is being held for trial 
on accusation of crime against state laws, and put to death to pre- 
vent his having such trial, because of race hostility, that the mani- 
fest resuit, as well as intent, of such act, is to deprive him, because 
of his race, of the enjoyment of a civil right accorded by law to 
white freemen. Such an act, perpetrated in that manner, and with 
that intent, because of race malevolence, assails the negro's civil 
equality because of his race, and, by denying the enjoyment of that 
right with that motive, attacks the enjoyment of the freedom — the 
civil equality — which the amendment, and législation under it, se- 
cures to him. 

2. It is said, of the counts based upon violations of rights or priv- 
ilèges claimed under the fourteenth amendment, that no complaint 
is made of the laws of the state, or of the modes of enforcing them, 
but that, on the contrary, it is shown the state was without fault, 
and that its civil and military power was overwhelmed while the 
state was endeavoring to protect Maples from the mob, in order 
to afïord him a trial by due process of law; and, this being so, it is 
insisted that a "case is presented in which the United States has 
no power to legislate for the punishment of the ofïenders in any 
aspect in which the matter may be viewed. The fact that the state 
was without fault and endeavoring to do its duty, however, does not 
take away ail power of Congress to legislate under that amend- 
ment, and is material only in determining the channels in which 
that power may be exercised. The duty of affording due process 
of law to ail persons was an original duty of the state, and, prior to 
the fourteenth amendment, was not a matter of concern to the 
gênerai government. That amendment made the performance of 
the duty by the state a matter of national concern, and, if need be, 
of national supervision. It was not the intention of the states, 
in adopting this amendment, to confer power upon the gênerai gov- 
ernment to undertake the gênerai or initial duty of affording due 
process of law. The purpose was that the state should continue 
to administer justice and punish crime, but subject to the authority 
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conferred by the fourteenth amendment upon Congress. When, 
therefore, the amendment contemplâtes that the state shall con- 
tinue to discharge the duty, and forbade the states, in the perform- 
ance of it, to deny due process, the prohibition, ipso facto, inevi- 
tably became nothing more or less than a positive command that 
the States shall afïord due process to ail persons, and certainly to 
ail citizens. It resulted from the judicial power of the United 
States that the Suprême Court became the final arbiter of what 
constituted due process of law and the equal protection of the laws: 
yet the main purpose of the amendment was to increase the power 
of Congress. It is Congress to which is given the power "to en- 
force" the duty by appropriate législation. Ex parte Virginia, 100 
U. S. 345, 25 L. Ed. 676. The Suprême Court has declared of thèse 
provisions that "they are to some extent declaratory of rights, 
and, though in form prohibitions, they imply immunities such as 
may be protected by congressional législation." The power of 
Congress under the amendment, as to the performance of the duty 
thus enjoined upon the state, has therefore a twofold aspect. The 
first concerns the right to interfère with state laws or state power. 
That can be done only when the state is at fault — when the state 
either refuses to afiford due process of law, or its officers refuse to 
exécute the laws, or exécute them with vicions purpose or uneven 
hand. Then, and not until then, can fédéral power step in and dis- 
place or alter state laws, or interfère with state officers. Then the 
interférence with state law or power must be confined to dealing 
with the particular evil, and to providing an effective cure for it. 
The other phase of the power concerns the protection of the rights 
which the amendment gives, though the state may not be at fault. 
and the power of Congress to aid the state, in the performance of 
its duty, by removing obstruction or résistance, by private lawless- 
ness, to the successful performance of the duty. 

The vital purpose of the amendment in imposing the duty upon 
the state under this clause is not merely to secure formai récogni- 
tion of the right in the Constitution and laws of the state, and pro- 
visions to enforce them, which, unless they are eijforced, amount 
only to parchment due process of law, but that the duty should be 
so performed that it will resuit not merely in having proper laws 
and ofiScers, but in the full enjoyment of the benefits of the opéra- 
tion of due process of law in individual cases. When a private in- 
dividual takes a person charged with crime from the custody of the 
state authorities to prevent the state from affording him due process 
of law, and puts him to death to punish the crime and to prevent 
the enjoyment of such right, it is violent usurpation and exercise, 
in the particular case, of the very function which the Constitution 
of the United States itself, under this clause, directs the state to 
perform in the interest of the citizen. Such lawlessness differs 
from ordinary kidnapping and murder, in that the dominant intent 
and actual resuit is usurpation and exercise by private individuals 
of the sovereign functions of administering justice and punishing 
crime, in order to defeat the performance of duties required of the 
state by the suprême law of the land. The inévitable efïect of such 
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lawlessness îs not merely to prevent the state from performîng its 
duty, but to deprive the accused of ail enjoyment, or opportunity 
of enjoyment, of rights which this clause of the Constitution in- 
tended to work out for him by the actual performance by the state 
of ail the things included in afïording due process of law, which 
enjoyment can be worked out in no other way in his individual 
case. Such lawlessness defeats the performance of the state's duty, 
and the opportunity of the citizen to hâve the benefit of it, quite as 
efifectually and far more frequently than vicious laws, or the par- 
tiality or the inefiSciency of state officers in the discharge of their 
constitutional duty. It is a great, notorious, and growing evil, 
which directly attacks the purpose which the Constitution of the 
United States had in view when it enjoined the duty upon the state. 

Upon what principle, then, can it be said, because the state is not 
at fault, that ail power given Congress by this amendment is there- 
by rendered inert, and that it cannot exercise even the incidental 
power of punishing lawless résistance by private individuals to the 
state's performance of this duty in order to protect the right, when 
such exercise of the power by Congress does not displace state laws 
or interfère with state officers? Such législation is certainly "ap- 
propriate," in the sensé that it is adapted to carry out the pnrposes 
of the amendment, and certainly directly aids its accomplishment. 
If it can be criticised as not being "appropriate," it can only be in 
the sensé that it is in excess of authority. If we regard the rule 
that "when the end is required the means are given" (Prigg v. 
Pennsylvaftia, 16 Pet. 539, 10 L. Ed. 1060; Légal Tender Cases, 
12 Wall. 536, 20 L. Ed. 287 ; The Légal Tender Case, 110 U. S. 421, 
4 Sup. Ct. 122, 28 L. Ed. 204) ; the right of Congress to legislate 
against such acts of private individuals is plainly implied in the 
power given to enforce the amendment. Section 5508 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 3712], as applied to such a 
case, can be sustained under that power; for its application deals 
only with acts that subvert the performance of the duty, without 
in any way interfering with or touching the power of the state or 
its laws. 

If, however, such power is not implied in that amendment, it is 
certainly not prohibited by it, and may be exercised by Congress 
if it can be found in any other provision of the Constitution. It is 
stated by Mr. Justice Strong, in delivering the opinion of the court 
in the Légal Tender Cases, 12 Wall. 536, 20 L. Ed. 287, that "the 
existence of a power may be deduced from one or more of the sub- 
stantive powers expressed or defined, or from them ail combined, 
and that it is allowable to group any number of them, and infer 
from them ail that the power has been conferred." It was also 
declared in the same case that a "power may exist as an aid to the 
exécution of an express power, or the aggregate of such powers, though 
there is another express power given relating to the same subject, 
but less extensive." 12 Wall. 536, 20 L. Ed. 287. The last clause of 
section 8, art. 1, empowers Congress to make ail laws which shall 
be "necessary and proper" for carrying into exécution the "forego- 
ing powers and ail other powers vested by this Constitution in the 
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government of the United States, or any department thereof." The 
Suprême Court lias held that the amendment is an "additional guar- 
anty" for the enforcement of due process of law at the hands of the 
state, and that the power was conferred upon Congress to see that 
the duty guarantied was pefformed. Certainly, if the législative 
power to guaranty the performance of the duty is vested in Con- 
gress by the fourteenth amendment itself, Congress has power un- 
der section 8 of article 1 to pass ail laws which shall be "necessary 
and proper" to carry into exécution that guaranty. The législative 
power to make good the guaranty involves the power to protect 
state ofEcers when endeavoring to discharge the constitutional duty, 
and to punish private individuals who resist the exécution of the 
laws, by whose enforcement alone the duty can be accomplished, 
and the rights, privilèges, and immunities enjoyed, which the 
amendment intended to bestow, when it required the performance 
of the duty at the hands of the state. 

The principle upon which such législation is vindicated is illus- 
trated and upheld in Ex parte Siebold, 100 U. S. 372, 25_L. Ed. 717. 
In that case laws of the United States were involved which imposed 
penalties upon state officers for not performing their duty as com- 
manded by state law, so far as it affected the élection of Cofigress- 
men and presidential electors. The court held that the duties to 
be performed were "due to the United States, as well as to the 
state," and that Congress could rightly make such violation of state 
laws an offense against the United States. It was said this power 
necessarily followed from "the direct interest" which the national 
government had in the subject. The national government, having 
a direct interest in the performance of the duty hère, can protect 
officers who are charged with it. The right to protect the officer in 
discharge of the duty involves the power to punish private indi- 
viduals who assail the officer to prevent his performing it. The 
gênerai government, certainly, has as direct and deep an interest in 
securing the successful performance of the duty to furnish due 
process of law, which is required of the state to secure the enjoy- 
ment of fundamental rights of citizens of the United States, as it 
has in the performance of duties, by state officers under the state 
law, aflfecting the élection of congressmen and presidential electors. 
It has also been held in numerous cases that the function which a 
party is performing détermines whether Congress has the right to 
protect him in performing a duty enjoined or in the exercise of a 
-ight or privilège. A state officer in attempting to afïord due pro- 
cess in a particular case is discharging a duty imposed upon him. 
as the représentative of the state, by the Constitution of the United 
States, for the benefit of its citizens. The prisoner also, while con- 
fined and being protected against lawless violence, that he may 
hâve a trial according to the law of the land, is in the exercise or 
enjoyment of a right given him by the Constitution. Congress may 
protect the right by protecting the performance of the duty, and 
the rights which flow from it, by declaring that violations of state 
laws on the subject constitute offenses against the United States. 
Ex parte Siebold, supra. Indeed, whether an act constitutes an 
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offense against the United States, as well as the state, very fre- 
quently turns upon the intent with which it is donc. United States 
V. Cruikshank, 1 Woods, 308, Fed. Cas. No. 14,897 ; United States 
V. Waddell, 112 U. S. 80, 28 L. Ed. 673. Congress, instead of mak- 
ing violation of state laws which protect the right a substantive 
offense under the fédéral law, may strike at the evil effect of private 
lawlessness upon the right, and punish conspiracy to harm the 
right, and, in that connection, acts done to carry it out. Sections 
5508 and 5509 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3712] are framed upon this latter principle. 

It is nothing new in our jurisprudence for Congress to legislate 
against lawless acts of private individuals, to aid and protect state 
ofïicers in the performance of duties which the Constitution of the 
United States requires of them, although such duty is due only to 
the public or government, and not directly due to any particular 
individual, and although the provisions of the Constitution inipos- 
ing the particular duty give Congress no power to coerce or super- 
vise its performance. Under the Constitution, Congress is witliout 
power to compel the state to which the fugitive from justice has 
fled to surrender him upon the "demand of the Governor" of the 
state from whence the accused fled. This is only a moral duty ad- 
dressed to the conscience of the state; yet, when the state under- 
takes to obey the Constitution, and enters upon the performance of 
the constitutional duty, Congress steps in and punishes individuals 
who interfère with the agents of the state in the discharge of that 
duty. For more than a century there has been a statute, now codi- 
fied as section 5279 of the Revised Statutes of the United States 
[U. S. Comp. St. 1901, p. 3597], the constitutionality of which has 
never been doubted, which puts a penalty upon persons who inter- 
fère with the agents of the demanding state, though, in the lan- 
guage of the Suprême Court, "they are the mère agents of the state, 
with authority to receive the fugitive from justice." Robb v. Con- 
nolly, 111 U. S. 634, 4 Sup. Ct. 544, 28 L. Ed. 542. What différence 
is there in principle between législation of Congress which punishes 
private individuals who rescue a fugitive from justice, in the cus- 
tody of the agent of the demanding state, to prevent the fugitive's 
return, as required by the Constitution, and législation which pun- 
ishes private persons who take a prisoner from the custody of state 
officers who are holding him to give him a trial by due process of 
law on accusation of crime, and murder such prisoner to prevent 
the performance of the duty which, under the Constitution, is "due 
to the United States as well as to the state," and as well, also, to 
the citizen ? 

No one can deny that the fourteenth amendment conferred upon 
the citizen the right, privilège, or immunity to hâve his state afford 
him due process of law on accusation of crime against him, and 
that a right or privilège was thereby vested in the citizen, under 
the Constitution of the United States, to hâve the state perform 
this duty. The very words of this clause, by their own unaided 
force, inevitably utter a command that the state shall afford due 
process to the citizen. It is therefore a right, privilège, or im- 
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munity of a citizen oî the United States to hâve tlie state afford 
him due process of law. It is a universal rule of law, and com- 
mon sensé as well, that the grant of a right or privilège carries with 
it every right or privilège necessary to the enjoyment of the right 
granted, unless withheld by the ternis of the grant. The grant 
hère inakes no such exception. The constitutional right of the 
citizen cannot bear fruit, or ripen into the enjoyment of due process 
at the hands of the state, if lawless outsiders prevent state officers 
from performing their duty concerning it. The right, privilège, or 
immunity of a citizen of the United States under this clause, which 
is to hâve his state give him the benefit of due process of law, there- 
fore, necessarily carries with it and includes in it the right, privi- 
lège, or immunity to enjoy freedom, exemption, from lawless as- 
sault, which supervenes between the state and the performance of 
its duty, and by such violent interférence prevents the citizen hav- 
ing, when the state is endeavoring to afïord it, due process at the 
hands of the state. 

There is no valid législation of Congress which protects the en- 
joyment of this right by criminal penalties, except section 5508 
of the Revised Statutes [U. S. Comp. St. 1901, p. 3712]. That 
statute does not define the right or privilège hère considered, or 
particularize the rights it is designed to protect, but is directed to 
the punishment of conspiracies to deprive any citizen of the enjoy- 
ment of any right or privilège "secured to him by the Constitution 
or laws of the United States." In considering its application to 
this case, we must be careful not to overlook what part of the right 
or privilège is involved and remains to be guarded when the state 
is endeavoring to afiford due process of law, and is assailed, to pre- 
vent it from doing so, by private individuals. The privilège or 
immunity, then, is the right or privilège to freedom or exemption 
from lawless attacks on the discharge of the duty by the state, 
which prevent the state, acting through its ofHcers, from adminis- 
tering due process, and thereby frustrate the citizen's enjoyment 
of the protection which the Constitution intended to efifect for him 
when it gave him the immunity or right to hâve due process of 
law at the hands of the state. When the state is endeavoring to 
do its duty, such lawlessness is the only means by which the en- 
joyment of the right or privilège can be breached. It is the attack 
upon the endeavor of the state to perform the duty, and not the 
crime committed under the state laws against the person of the 
citizen, which détermines whether the enjoyment of the right has 
been assailed, or the state has been prevented from dispensing due 
process of law to the citizen in the constitutional sensé. The 
wheels of justice must be stopped by unauthorized force, after they 
hâve been put in motion, to bring the offender in a case like this 
within the grasp of section 5508. 

The state, in the first instance, discharges its fuU constitutional 
duty, under this clause, of afïording due process to every person in 
the jurisdiction, by passing proper laws for the protection of rights 
of person and property, and giving proper means of enforcing them. 
After doing that, it cannot be lacking in the duty of affording due 
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process to any person, as to any wrong to person or property, until 
the nature of the case calls for the further administration of due 
process, which constitutes the second stage of the duty, and in the 
particular case. Then the duty of affording due process, which in 
its first stage involved only the exercise of législative power, in 
passing laws, or of executive power, when the appointment of offi- 
cers is put upon the executive, may involve the administration of 
judicial process in the particular case. So far as the duty of afford- 
ing due process dépends upon législation, it is a gênerai duty owed 
alike to everybody, and the right is given, and the duty discharged, 
and the privilège enjoyed, so long as such laws remain in force and 
are fairly executed. The second stage of affording due process 
includes the obligation in many instances to administer judicial 
procédure in the individual case, and is due to a particular person. 
The State cannot be said to be prevented from performing the duty 
of affording due process, where it involves the necessity of adminis- 
tering judicial procédure, unless, after the occasion has arisen for 
judicial proceedings, the state has been overawed from attempting 
the duty, or, having begun the performance of it, is subsequently 
Gompelled to abandon it. Before the state can be said to hâve been 
prevented from discharging the duty of affording due process, 
where it involves the administration of judicial procédure, some 
proceeding must hâve been begun, in some tribunal, regarding the 
citizen or person, in which some right is asserted against him, or 
claimed by him, which the state, through its officers, is attempting 
to afford, and they must hâve been directly prevented by lawless 
résistance to their efforts from continuing the effort to administer 
justice in that case. Hence, when a person is murdered, although 
his life has been taken in violation of law, and in that sensé he has 
been taken off without due process, the state cannot be said thereby 
to hâve been prevented from discharging the duty of affording him 
due process of law, in the constitutional sensé, unless such citizen 
was in the custody of the authorities of the state for violation of its 
laws, or some proceeding was being actually attempted or carried 
on in the courts, for the adjudication and enforcement of some 
right in which he was concerned, wherein the state was prevented 
from adjudging and enforcing the right, through judicial procédure, 
by direct attack made upon its ofïîcers, frustrating their endeavors 
to perform their duties. It is, we repeat, résistance to the efforts 
of the state's officers to perform their duty, preventing them from 
doing the things which the law requires them to do, which defeats 
the state's discharge of the duty of rendering due process of law, 
and thereby assaults the enjoyment of the privilège or immunity 
of the citizen to hâve due process at the hands of the state. The 
right of the citizen to hâve the duty performed, which Congress 
is given power to enforce, necessarily carries with it the right to 
hâve protection against lawless acts of outsiders which prevent the 
state from giving them the benefit of due process of law. The right 
being given, and duty being put upon Congress to protect it, the 
duty to protect carries with it, even in the absence of spécial au- 
thorization, the power of protecting the enjoyment of the right, and 
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authorizes Congress to adopt any legitimate means which îs best 
adapted to attain the object. As said in Prigg v. Commonwealth, 
supra, "the fundamental principle applicable to ail cases oi this sort 
would seem to be that, when the end is required, the means are 
given ; when the duty is enjoined, the ability to perform it is con- 
templated to exist in the functionary to whom it is intrusted." As 
the thing which the statute punishes hère is the attack upon the 
prisoner's right to hâve judicial procédure administered at the 
hands of the state, and the résistance to the state's effort to afford 
the enjoyment of the citizen's privilège or immunity, rights dé- 
pendent upon or secured by the Constitution of the United States, 
there is no force whatever in the suggestion that the principle 
which justifies the application of section 5508 to this case involves 
power in Congress to punish ordinary murder, or other mère tres- 
pass upon person or property, or invades the domain of state power 
in any way. United States v. Moore (C. C.) 129 Fed. 630. 

3. The précise question hère was not mooted in either the Civil 
Rights Cases or in Harris v. United States, nor was its décision 
necessary to the judgment in those cases. The Harris Case in- 
volved nothing under the fourteenth amendment, except the in- 
quiry whether private individuals could deprive a citizen of the en- 
joyment of the "equal protection of the laws" in the constitutional 
sensé, and whether Congress had power to pass laws which con- 
stitute the légal System in which consists the equal protection of 
the laws. The Civil Rights Cases involved the power of Congress 
to secure rights claimed under the récent amendments, by gênerai 
législation, "which steps in the domain of local jurisprudence, and 
lays down rules for the conduct of individuals in society to each 
other," without référence to state laws or state action, concerning 
equal accommodations on carriers and at inns and places of public 
entertainment. It was decided that the privilège or right to such 
accommodation was not given or secured by the thirteenth amend- 
ment. The court declined to décide whether it was given or se- 
cured by the fourteenth amendment, contenting itself with holding 
that the interférence by the particular statute with state laws went 
beyond the limits of the evil to be remedied, which alone authorized 
fédéral interférence, and was therefore not "appropriate." It was 
the plenary power of Congress over state laws and state officers, 
when the state was not at fault, and not auxiliary power of Con- 
gress or its right to punish individuals who prevented the enjoy- 
ment of a right secured to the citizen under the Constitution and 
laws of the United States, which was there involved and decided. 
The Suprême Court could not hâve decided against the right of 
Congress in enforcing a constitutional right, or immunity, to deal 
with lawless individuals who attack the rights, without overruling, 
which plainly it did not intend to do, a long line of décisions, be- 
ginning with Prigg v. Commonwealth, 16 Pet. 539, 10 L. Ed. 1060, 
whose principles hâve been frequently reasserted in subséquent 
cases, coming down to Motes v. United States, 178 U. S. 462, 20 
Sup. Ct. 993, 44 L. Ed. 1150, which was decided 16 years after the 
Civil Rights Cases. 
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4. This Opinion might well stop hère ; but in view of the great 
importance of the subject, the fullest discussion cannot be eut of 
place. The equal protection clause makes but one demand upon 
the State, and gives the citizen a single right only. It is that the 
State must make and exécute its laws fairly and impartially. It 
must not grant rights to one which, under similar circumstances, 
it dénies to another. This command is fully obeyed when the state 
passes impartial laws, and provides proper officers to exécute them, 
and they endeavor to do so. The constitutional command is only 
that the state create and enforce a légal status. When that status 
is created and the state's officers endeavor to maintain it, the state, 
under this clause, has donc its full duty to the citizen. The citizen 
is thereby put in full possession and actual enjoyment of the right 
the Constitution confers upon him. No act of a private citizen can 
defeat the enjoyment of this status, since it can be created only by 
the exercise of législative power, and impaired only by acts of 
officers, those who wield state authorty, by refusing to enforce 
thèse laws, or enforcing them with uneven hand or vicions pur- 
pose. State power, which a private citizen does not possess and 
cannot wield, alone can impair the enjoyment of the right. When 
the state, including therein officers who wield its power, has donc 
its duty, the System of the state, the laws for the prévention and 
punishment of wrongs and enforcement and vindication of rights, 
in which consists the thing which constitutes "the equal protection 
of the laws," is whoUy and entirely the création of the state, de- 
riving its origin and force solely from the power of the state. The 
state may grant what it pleases and withhold what it pleases, doing 
so impartially; for this clause neither commands the state to give 
any particular right, nor forbids it to withhold any particular right. 
Whatever is actually given is a gift of the state, in no wise se- 
cured by or dépendent upon the Constitution of the United States. 
Whether thèse laws are obeyed or resisted by private individuals, 
it amounts to nothing more than loyalty or disloyalty to state au- 
thority. The résistance to thèse laws by private individuals cannot 
blot out the fact that the state has passed proper laws and ap- 
pointed proper officers to exécute them, and thereby afforded "the 
equal protection of the laws" — the status the Constitution com- 
manded it to confer upon the citizen — and that in conséquence he 
has full enjoyment of the right or status. 

On the other hand, how is it with the right, privilège, or im- 
munity flowing from the right of the citizen to hâve the state afïord 
him due process? Is it dépendent whoUy upon state law? Can- 
not its enjoyment be defeated in the constitutional sensé, by the 
act of private individuals, although neither the state laws nor offi- 
cers are at fault? The gênerai duty of the state to afïord due 
process of law to ail persons is discharged, in the first instance, as 
we hâve seen, by the passage of proper législation, and providing 
proper modes for securing the enjoyment of life, liberty, property, 
and the pursuit of happiness. This, however, is in no wise true of 
another phase of the duty, such as arises hère, when the right to 
hâve due process at the hands of the state involves the enjoyment 
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of the due administration of judicial procédure. When that is the 
case, there are many things which the state and its officers must 
do or cause to be done, and in individual cases, by physical and 
mental opérations, as distinguished from the exercise of législative 
or political power, before the citizen can hâve the enjoyment at the 
hands of the state of due process of law. When the state seeks to 
punish the citizen for crime, it must not only give the accused a 
right to appear before a lawful tribunal, but it must afïord the 
opportunity as well. Having put the accused in jail, it must keep 
liim safely and bring him before that tribunal. When it brings 
him there, it must bring his witnesses there, if they will not come. 
in Alabama it must confront him with a panel of his peers, from 
among whoni he and the state elect a jury. A judge must be there 
to give the jury the law, and the prisoner may except and appeal, 
if dissatisfied v^rith his rulings. The judge and jury must hear 
counsel in the prisoner's défense. Then the state must cause the 
jury to retire, where they w^ill be guarded from outside influence, 
while they deliberate upon the guilt or innocence of the défendant, 
and then come again in court, in the prisoner's présence, and return 
a verdict. The prisoner, if dissatisfied, may poil the jury. He has 
the right to présent whatever he can to the judge before sentence 
is pronounced, if found guilty, and then to hâve exécution of the 
sentence suspended until his appeal to the Suprême Court can be 
heard. 

Is it not clear that private individuals who overpower state offi- 
cers, when they are endeavoring to protect a prisoner accused of 
crime, whom they hâve confined to the end that both he and the 
state may exercise their respective functions and rights before a 
judicial tribunal, and wrest the prisoner from their custody, and 
then murder him to punish him for the crime, do, in the constitu- 
tional sensé, as well as in every other sensé, deprive the prisoner 
of the enjoyment of due process at the hands of the state, and pre- 
vent the state from afïording it? No one can deny that, under the 
Constitution, it is the prisoner's right to enjoy the workings of such 
due process, and that it is the duty of the state, under the fourteenth 
amendment, to dispense such justice to him. Thèse rights cannot 
be enjoyed, or the duty enjoined upon the state discharged, except 
from the undisturbed working of the machinery of justice after its 
power has once been put in motion, until the period arrives in the 
particular case where it may rightly stop. Until it has done its 
perfect work, the administration of due process, which in a case 
like this cannot be enjoyed except by the regular and orderly work- 
ing of judicial procédure, is not afforded by the state. It may be 
true the state was not at fault ; but that does not obliterate the 
fact that it was prevented from causing to be done the physical and 
mental acts which alone constitute the discharge of the duty in 
this case, and that by means of lawless violence, directed at the 
state and the prisoner alike, the prisoner has been prevented from 
enjoying the right to hâve the state do or cause to be done the physical 
or mental tasks which alone can afïord him due process of law. 

It cannot be contended, with any foundation in reason, that the 
134 F.— 27 
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right, privilège, or immunity of the accused to hâve due process at 
the hands of the state is neither derived from nor secured by the 
Constitution of the United States. The phrase "due process" has 
had a well-defined meaning for âges. It had been previously eni- 
ployed in the fifth amendaient. Putting it in the fourteenth 
amendment net only granted, but directly defined, certain spécifie 
rights which inure to the benefit of every person, alien as well as 
citizen, and are "derived from, dépendent upon, or secured by the 
Constitution of the United States." The right thus created and 
defined, in a case like this, involving life and liberty, is the right 
to enjoy the benefits of ail proceedings which constitute a trial ac- 
cording to "the law of the land." But ït cuts deeper than this. 
The law of the land, applying to ail persons impartially, might not 
afïord some of the rights which this clause of the Constitution 
grants and secures to the citizen and compels the state to afïord. 
If, for instance, the state should deprive a person of the benefit of 
counsel, it would not be due process of law. If it allowed a private 
person to pass judgment on him for crime, it would not be due 
process. Within certain limits the state may change its remédies 
at pleasure, but it must be "with due regard to the landmarks es- 
tablished for the protection of the citizen." It must not exercise 
"arbitrary power, or départ from the principles of private right and 
distributive justice." As declared by the Suprême Court, the four- 
teenth amendment, in its réquisition concerning due process, "is 
not too vague and indefinite to operate as a practical restraint." 
Hurtado v. California, 110 U. S. 516, 4 Sup. Ct. 111, 28 L. Ed. 232. 
As there declared, "due process must, in the language of Mr. Web- 
ster, be, according to his familiar définition, the gênerai law, or law 
which hears before it condemns, and which proceeds upon inquiry 
and renders judgment." 

The amendment, inevitably, compels the state to provide impar- 
tial laws, and lawful tribunals in which to enforce them, which proceed 
upon fixed principles, and not arbitrarily, before which the accused has 
the opportunity as well as the right to appear, offer évidence, con front 
his accusers, and défend himself, and then to be punished or freed by 
that tribunal, as in its opinion he merits. Nothing less than this will 
satisfy the Constitution. Ail this it gives or secures. The circum- 
stance that such rights are recognized or given in the Constitution or 
laws of the state does not take away any right the Constitution gives 
concerning them, or make them any the less secured by or dépendent 
upon the Constitution of the United Stat.es. Vincennes University v. 
State of Indiana, 14 How. 377, 14 L. Ed. 416. Nor is their constitu- 
tional conséquence in this respect changed in any way because the state, 
in the exercise of its power in other respects over the right, confers oth- 
er rights or remédies which, under its jurisdiction, go to make up "its 
established course of judicial procédure," which things the Constitu- 
tion of the United States, by force of this provision, also compels the 
state to afford. The vital, constituent éléments of the right, we repeat, 
are created or secured by the Constitution of the United States. The 
state may give more, but it cannot give any less. It is apparent, there- 
fore, that there is a marked différence in the sweep of the rights. 
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privilèges, or immunities which flow respectively from thèse two claus- 
es. Under the first, when there is no improper discrimination, ail that 
is given is the bounty of the state, and it may contract, or expand, or 
deny rights at pleasure. The System which constitutes the equal 
protection of the law is, then, wholly the créature of the state. As the 
things forbidden under the equal protection clause can be effected only 
by state power, it is impossible, in the nature of things, for a private 
citizen to impair the citizen's enjoyment of the right. Under the due 
process clause, the vital essence of the grant, of what it shall consist, 
flows from the Constitution of the United States itself. It is beyond 
the power of the state in any way to withhold anything thus granted. 
From the very nature of the right, whenever the administration of due 
process involves the administration of judicial procédure, the state 
must not only pass fair laws, but through its officers must do, or cause 
to be done, certain physical and mental oprations in individual cases, 
which operate directly upon a particular individual, the benefits of 
v/hich he cannot enjoy unless the officers of the state are permitted to 
perform them or cause them to be performed, according to the estab- 
lished course of judicial procédure, when he is présent and asserting his 
rights. Undoubtedly, then, private persons may defeat enjoyment, in 
the constitutional sensé, of the right, privilège, or immunity of the 
citizen to hâve the state afïord him due process of law in many cases. 

0. This class of cases présents, perhaps, the only instance in which 
Congress has power to protect rights of the citizen under the fourteenth 
amendment by punishing acts of private individuals which defeat the 
enjoyment of such rights, when the state is not at fault. The power 
of Congress rests upon and is vindicated by the considération that the 
Constitution commands the state to perform a duty for the benefit of 
the citizen, thereby creating a constitutional right in that citizen to hâve 
the state do that thing for him, and that the résistance to the state's 
efforts to perform the duty frustrâtes obédience to the mandate of the 
Constitution, and thus directly cuts from under the citizen ail oppor- 
tunity to enjoy a right which can be saved in no other way than by 
performance of the duty by the state. The prohibition put upon the 
power of the state to deny due process in the administration of justice 
certainly créâtes a right in the citizen. The Constitution makes it a 
matter of national concern that the states perform the dut)- of aiïording 
due process. This much, at least, arises from the very letter of the 
amendment. The power given Congress to see that the state performs 
the duty, naturally includes power to protect the right, and remove 
obstacles which prevent the state's performing the duty. Has it no 
power to do so? Must the spirit of the amendment be sacrificed to 
the letter? What is the spirit of the amendment? It goes to this ex- 
tent at least : that the citizen, when the state undertakes to enforce 
rights of individuals or Society against him, shall hâve actual enjoy- 
ment of the benefits of due process of law at its hands. Lawless acts 
by private individuals, which snatch such benefits from the citizen, cer- 
tainly defy and frustrate the purposes of the amendment. Why has 
not Congress, which is given power "to enforce" the amendment, pow- 
er to punish such lawlessness, which directly and inevitably defeats tlie 
purpose of the amendment? 
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This is not a case of a prohibition upon the power of Congress. The 
question is not whether Congress bas been prohibited from doing any- 
tbing in this connection, but wbetber it bas been granted authority to 
do anything. The prohibition bere is against state power. Congress 
bas been granted authority to enforce the prohibition, in order to se- 
cure the results intended to be eiïected by the prohibition. As was 
forcibly said in Boyd v. United States, 116 U. S. 635, 6 Sup. Ct. 524. 
29 L. Ed. 746, of prohibitions contained in the Constitution upon the 
powers of Congress : 

"A close, llteral construction deprives them of half thelr efflcacy, and 
leads to graduai dépréciation of the right, as if it were more in sound tlian 
in substance. It is tlie duty of the courts to be watchful of the constltutional 
right of the citizen." 

It is said, however, that Congress bas no power to conserve the other- 
wise conceded immunity of the citizen, because the state bas vainly en- 
deavored to protect its enjoyment. It is admitted, if state officers 
had participated in mobbing Maples, or conspired in any way to deprive 
bim of the enjoyment of due process of law at the hands of the state, 
that Congress could legislate against and punish such acts on their 
part. Ex parte Virginia, 100 U. S. 339, 25 L. Ed. 676. But it is urged, 
because the state was not at fault in thèse respects, that Congress has 
no power to punish acts of private individuals which destroy the citi- 
zen's right or immunity to enjoy due process of law at the hands of the 
state. Is it reasonable to suppose, when the protection of the right of 
the citizen to bave due process at the hands of the state was deenied of 
such paramount importance as to require the adoption of an ameud- 
ment to the Constitution of the United States, imposing upon Congress 
the dehcate duty of supervising the discharge of the duty by the state, 
that the framers of the amendment, and the people wbo adopted it, in- 
tended,- when the amendment empowered Congress "to enforce" it, 
that Congress should bave no power to punish individuals for doing 
acts which, if donc by state officers, it was within its authority and duty 
to punish? If the right to be protected bere by the effort of state 
officers depended wholly upon state laws, the gênerai government could 
not legislate as to it, or concern itself about lawlessness of individuals 
which assailed a state officer and prevented the performance of bis duty, 
unless called on to lend assistance by the executive or Législature, 
under article 4, § 4, of the Constitution. Hère, however, the right is 
secured by the Constitution, and performance of the duty is enjoined up- 
on the state officer by the Constitution, and it is the settled doctrine 
that Congress may protect such rights by législation "as it may deem 
most eligible and best adapted to attain the object." In re Ouarles & 
Butler, 158 U. S. 537, 15 Sup. Ct. 959, 39 L. Ed. 1080. It was well 
known that the enjoyment of the right might be defeated by violence 
of individuals preventing the state from performing the duty when it 
attempted to do so, as well as by faults of state officers. It is, how- 
ever, insisted that no power has been conferred by the amendment upon 
Congress to protect the right to its full extent by dealing with one of 
the chief evils which destroy its enjoyment, because such power must 
be expressly given, else it does not exist. The answer is furnished by 
the Suprême Court in two leading décisions — Ex parte Yarborough, 
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110 U. s. 658, i Sup. Ct. 152, 28 L. Ed. 274, and United States v. 
Waddell, 112 U. S. 80, 5 Sup. Ct. 35, 28 L. Ed. 673. In the former 
case it is said : 

"The proposition that there Is no such power is supported by the old argu- 
ment, often heard, often repeated, and in this court never assented to, that 
when a question of the power of Congress arises, the advooate of the power 
miist be able to place his flnger on the words which expressly grant it." 

"It destroys at one blow, in construing the Constitution of the United 
States, the doctrine, unlversally applied to ail instruments of writing, that 
what is implled is as much a part of the instrument as what is expressed. 
The principle, in its application to the Constitution of the United States 
more than to almost any other writing, is a necessity, by reason of the 
inhérent inability to put into words ail derlvative powers, a difflculty whlch 
the instrument itself recognizes by conferring on Congress the authority to 
pass ail laws necessary and proper to earry Into exécution the powers ex- 
pressly granted, and ail other powers vested in the government or any branch 
of it by the Constitution. Article 1, § 8, cl. 18." 

In United States v. Waddell, 112 U. S. 80, 5 Sup. Ct. 35, 28 L. Ed. 
673, the court, speaking of the enjoyment of a right dépendent upon 
or secured by the Constitution or laws, said : 

"Whenever the acts complained of are of a character to prevent this, or 
throw obstacles in the way of exerclsing the rigbt, and done for the purpose 
and with tlie intent to injure or oppress a person because he bas exercised 
them, then, because it is a right asserted under the law of the United States, 
and granted by that law, those acts corne within the purview of the statuto 
[section 5508], and of the constitutional power of Congress to make such stat- 
ute. In the language of the court in Ex parte Yarborough, supra, the 
power arises out of the circumstances that the function in which thè party is 
engagea, or the right which he is about to exercise, is dépendent on the 
laws of the United States. In both of thèse cases it is the duty of the gov- 
ernment to see that he may exercise this right freely, and protect him from 
violence while doing so, or on account of so doing." 

When a state officer is endeavoring to protect a person accused of 
crime, that he may be dealt with according to law, can there be any 
doubt the officer is engaged in a function which the fourteenth amend- 
ment to the Constitution commands him to perform? When lawless 
violence takes a prisoner from the custody of the ofïicer and puts him 
to death to prevent the discharge of the duty to protect him, is it not 
clear that such acts "are of a character to prevent this, or throw ob- 
stacles in the way of his exercising this right"? Is it not clear aiso 
that such acts by private individuels injure or oppress the prisoner in the 
exercise of the right accorded to him, by the amendment, to hâve due 
process at the hands of the state when held in custody for crime, and 
be protected while awaiting its further administration? 

After anxious délibération and careful examination of ail the authori- 
ties, the court cannot resist the conclusion that Congress may protect 
the enjoyment of rights, privilèges, or immunities given or secured by 
the fourteenth amendment, against impairment by lawless acts of 
private individuals, although neither state laws nor state officers are 
at fault, if such lawlessness takes the form of violence, directly pre- 
venting the state or its officers from affording due process to a prisoner, 
when the state is attempting to do so, provided such législation does not 
go beyond prévention of that evil, and does not attempt to alter or 
interfère with state laws or the authority of its officers in executing 
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them. Tfie argument that Congress has no such power because the 
amendment is directed against déniai of due process by the state, 
and that there is no déniai by the state when neither its laws nor 
its officers are at fault, ignores the pregnant fact that the amendment 
créâtes a right, privilège, or immunity of a citizen of the United States 
to hâve enjoyment of the benefit of due process at the hands of the state, 
at least, when the citizen is in its custody and it is proceeding against 
him for infraction of its laws, and ignores the further equally important 
fact that such lawless violence of private individuals, by preventing 
the state's giving the benefit of due process of law when it is endeavor- 
ing to do so, directly and inevitably defeats the enjoyment of his right 
or privilège, created by the Constitution of the United States, to hâve 
enjoyment of the benefit of due process at the hands of the state, and 
thus fatally impairs enjoyment of the right, privilège, or immunity. 
It is the settled and unbroken doctrine of the Suprême Court of the 
United States that a right, "whether created by the Constitution of the 
United States, or only guarantied by it, even without any express délé- 
gation of power, may be protected by Congress in such manner and 
form as Congress, in the legitimate exercise of its législative discrétion, 
shall provide." This doctrine, which was emphatically enunciated in 
the great case of Prigg v. Pennsylvania, 16 Pet. 539, 10 L. Ed. 1060, 
has since been constantly adhered to. Strauder v. West Virginia, 100 
U. S. 311, 25 L. Ed. 664; Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 
648 ; United States v. Reese, 92 U. S. 214, 23 L. Ed. 563 ; Motes v. 
United States, 178 U. S. 458, 20 Sup. Ct. 993, 44 L. Ed. 1150. 

The only way to escape the application of this doctrine to this case 
is to show either that no right, privilège, or immunity is given by the 
fourteenth amendment to the citizen to enjoy due process at the hands 
of the state, when it is endeavoring to afford it, or that violence direct- 
ed against its officers, which prevents them from doing so, does not 
deprive the citizen of the enjoyment of the benefits of the discharge of 
the duty by the state. The décisions of the Suprême Court put it be- 
yond the pale of controversy that the prohibitions upon state power in 
the fourteenth amendment create rights, privilèges, and immunities of 
citizens of the United States. As said in Strauder v. West Virginia, 
supra : 

"The fourteenth amendment makes no attempt to enumerate the rights It is 
designed to protect. It speaks in gênerai terrns, and thèse are as comprehensive 
as possible. Its language is prohibitory, but every prohibition implies the 
sxistence of rights and immunities." 

The right, privilège, or immunity being thus established, the déniai 
of the right of Congress to protect it must rest upon the false premise 
that, when a right or privilège is given to the citizen by the Constitu- 
tion to hâve the state do certain things for him to secure a particular 
right for him, and the state is endeavoring to accord the enjoyment of 
that right, acts of private individuals which directly, violently, and in- 
tentionally prevent the state from performing the duty do not prevent 
the citizen from having the benefit of the performance of that duty 
at the hands of the state. To state the proposition is to answer it. 
Who will seriously contend, where the law puts the duty on B. to ren- 
der a particular service to A., that A. may enjoy a right which the law 



KNIGHT V. SHBLTON. 423 

intends thereby to secure to him, and which A. can enjoy only by tlie 
performance of the duty by B., that violence directed towards B. which 
prevents his rendering the service to A. does not defeat A.'s enjoyment 
of that right? The question hère, whether enjoyment of any right, 
privilège, or immunity of the citizen under the fourteenth amendment 
is violated when the state holds a prisoner on accusation of crime, 
and is endeavoring to afford him due process of law, and is prevented 
by violence of private individuals from doing so, has never been before 
the Suprême Court. That court has been careful to avoid defining the 
privilèges and immunities of citizens of the United States until "some 
case involving thèse privilèges makes it necessary to do so." Slaughter- 
house Case, 16 Wall. 79, SI L. Ed. 394. General expressions in opin- 
ions not raising the question hère, are not in any vvise binding in de- 
termining whether the acts charged in the indictment constitute a viola- 
tion of any right, privilège, or immunity of a citizen of the United 
States. It suffices to say of those opinions, without citing them, that 
they combated the power of Congress, under this amendment, to enter 
upon plenary législation altering or interfering with state lavvs, when 
neither the state nor its ofïîcers are at fault, and that they do not touch 
the power of Congress, by appropriate législation, to protect any im- 
munities or rights which the amendment gives, although the state is 
not at fault, against the acts of lawless individuals, if such législation 
does not go beyond the cure of that evil. The Suprême Court itself 
has repeatedly declared "that any opinion given hère or elsewhere can- 
not be relied upon as binding authority, unless the case calls for its 
expression." Carroll v. Carroll, 16 How. 275, 14 L. Ed. 936 ; Bardes 
V. Hawarden, 178 U. S. 534, 20 Sup. Ct. 1000, 44 L. Ed. 1175 : Cohens 
V. Virginia, 6 Wheat. 399, 5 L. Ed. 257; Bryan v. Bernheimer, 181 
U. S. 197, 21 Sup. Ct. 557, 45 L. Ed. 814. 

The court does not doubt that Congress has power to punish the acts 
charged in the indictment, and that sections 5508 and 5509 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 3712] apply to them, and 
are "appropriate" législation to that end. The resuit is that the writ 
must be discharged, and the prisoner remanded to the custody of the 
marshal. 



KNIGHT V. SHELTON et al, 

(Circuit Court, E. D. Arkansas, W. D. January 7, 1905.) 

No. 5,279. 

1. FEDERAL COTTETS—.TURISDICTION— FEDERAL QuE.STION. 

An action to recover damages for preventing platntiff from exercising 
the right to vote for a meinber of Conpi-ess is orie arising under the Con- 
stitution of the Uiiited States, and, where the requislte aiQount is involved, 
is within the jurisdiction of the fédéral court. 

[Ed. Note. — Jurisdiction of fédéral courts in cases involving fédéral 
question, see notes to Bailey v. Mosher, 11 C. C. A. 308; Montana Ore- 
Purchasing Go. v. Boston & M. Consol. Copper & Silver Min. Co., 35 C. C 
A. 7.] 
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2. CoNSTituTioNAi, Law— Amendment oï State Constitwtion— Sttfficienct 

OF PopuLAE Vote. 

Under Const. Ark. 1874, art. 19, § 22, which provides that proposed 
amendments thereto shall be submitted to the electors ot the state for 
approval or rejectlon at a gênerai élection for senators and représentatives, 
and that, "if a majorlty of the electors voting at such élection adopt such 
amendments, the same shall become a part of thls Constitution," the ap- 
proval of a proposed amendment by a majority of the electors voting on 
that proposition is not sufflcient for Its adoption unless they also constituto 
a majority of ail those voting at the élection. 

3. Same— Construction of Pbovisions— Contbmpoeaneous Constktjction by 

Executive Officers. 

In order to entitle a contemporaneous construction of a constitutionai 
or statutory provision by executive ofticers to controlllng force, such pro- 
vision must not only be ambiguous, and thus a proper subject for con- 
struction, but such construction must hâve been uniform, and within a 
reasonable tlme of the enactment of the provision. 

4. FEDERAL Courts— Construction of State Constitution— Effect of State 

Décisions. 

Décisions of the Suprême Court of a state construing and applying an 
amendment to the state Constitution are not to be construed as determin- 
Ing its validity, or that It was legally adopted, where such question was 
not raised nor considered ; and such décisions do not, therefore, affect the 
right and duty of a fédéral court to consider and détermine such question 
In an action in which it Is dlrectly presented. 

[Ed. Note.—State laws as rules of décision in fédéral courts, see notes 
to Wilson V. Perrin, 11 0. C. A. 71 ; Hill v. Hite, 20 0. 0. A. 553.] 

5. Same— Legality of Adoption of Amendment— Conclusiveness of Déclar- 

ation OF Oanvassing Officer. 

The fact that the speaker of the House of Représentatives of the state 
of Arkansas declared a proposed amendment to the state Constitution le- 
gally adopted on the canvass of the popular vote of the élection at which 
it was submitted is not conclusive, in the absence of any constitutionai, or 
even statutory, provision so declaring, and it is open to a fédéral court, 
equally with a state court, to consider and détermine such question when 
it incidentally arises in a case properly brought In such court under the 
laws of the United States, and which cannot be disposed of without the 
détermination of such question. 

At Law. On demurrer to complaint. 

The plaintiff in this action elalms $2,500 damages from the défendants, who, 
as .ludges of the élection of the Fourth Ward of the city of Little Rock, county 
of Pulaski, state of Arkansas, held on November 8, 1904, for the élection of 
a member of the House of Représentatives of the United States, refused to 
permit him to cast his vote for such member of Congress. The complaint al- 
lèges that the plaintifC Is a natlve-born citizen of the United States, having 
been born in the state of Wisconsin ; that he is 36 years of âge, and on said 
day of élection was a résident of the said Fourth Ward in the city of Little 
Rock, county of Pulaski, state of Arkansas ; that he had resided in said 
county and state for more than two years continuously next prior to said day 
of élection, and in the said Fourth Ward for more than one year continuously 
next before said date ; that by reason of thèse facts he was a duly qualifled 
elector under the Constitution and laws of the state of Arkansas, and under 
the Constitution of the United States, entitled to vote for a member of the 
House of Représentatives of the United States from said district and state, 
but that the défendants, as iudges of said élection, refused to permit him to 
cast his vote, upon the sole ground that he had not paid his poil tax for the 
year preceding, as required by pretended amendment No. 2 to the Constitution 
of tbe state of Arkansas. It is then charged that said amendment is no part 
of the Constitution of the state, not having been adopted as prescribed by the 
Constitution, it being alleged that at a gênerai élection held in 1902 the 
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Bsme was subinitted to the people of the state for adoption, and, althougli 
more than 156,293 votes were east at sald élection, only 75,740 votes were cast 
in favor of said amendment, whlch not being a majorlty of ail the votes cast 
at said élection, was a rejection of said amendment, and the same is no part 
of tbe Constitution of tlie state, although a majorlty of the votes cast on sald 
iimendiiient at the élection at which It was submitted was in favor of Its adop- 
tion. The présent Constitution of the state of Arkansas, in force since October 
,"'.0, 1874, contains the following provision as to amendments (article 19, § 22) : 

"Either branch of the General Assembly at a régula r session thereof may 
propose amendments to this Constitution, and, if the same be agreed to by a 
niajority of ail the members elected to each house, such proposed amendments 
shall be entered on the journals with the yeas and nays, and published in at 
least one newspaper in each county, where a newspaper is published, for six 
months immediatelv preeeding the next gênerai élection for s»>nators and repr<>- 
sentatives, at which tlme the same shall be submitted to the electors of tlif 
state for approval or rejection ; and if a majority of the electors voting at such 
élection adopt such amendments the same shall become a part of ihis Constitu- 
tion ; but no more than three amendments shall be proposed or submitted at 
the same time. They shall be so submitted as to enable the electors to vote 
on each amendment separately." 

Article 3 of that Constitution, as originally adopted, and which, if the con- 
tention of plalntiff that amendment No. 2 to the Constitution was never le- 
gally adopted, is still in force, prescribes the following qualifications for 
electors : 

"Section 1. Every maie citizen of the United States, or maie person who 
bas declared his intention of becoming a citizen of the same, of the âge of 
twenty-one years, who bas resided in the state twelve months, and in the 
county six months, and in the voting precinct or ward one month, next prc 
ceding any élection, where he may propose to vote, shall be entitled to vote 
at ail élections by the people." 

Amendment No. 2 to the Constitution, which it Is now claimed by plaintiff 
was never legally adopted, and for this reason is no part of the Constitution 
of the state, is as follows : 

"Every maie citizen of the United States, or maie person who has declared 
his intention of becoming a citizen of the same, of the âge of twenty-one 
years, who has resided in the state twelve months, in the county six months. 
and in the precinct or ward one month, next preeeding any élection at whlch 
he may propose to vote, except such persons as may for the commission of 
some felony be deprlved of the right to vote by law passed by the General 
Assembly, and who shall exhibit a poil tax receipt or other évidence that he 
has pald his poil tax at the time of collecting taxes next preeeding such 
élection, shall be allowed to vote at any élection In the State of Arkansas. 
Provided, that persons who make satisfactory proof that they hâve attalned 
the âge of twenty-one years since the time of assessing taxes next preeeding 
said élection and possesses the other necessary qualifications, shall be per- 
mitled to vote; and provided further, that the said tax receipt shall be so 
marked by dated stamp or written endorsement by the judges of élection to 
whom It may be flrst presented as to prevent the holder thereof from voting 
more than once at any élection." 

The défendants, with their answer, filed a demurrer to the sufflciency of 
the complaint, claiming that, admitting ail the allégations in the complaint 
to be true, the plaintiff is entitled to no relief against the défendants. 

W. G. Whipple and G. W. Murphy, for plaintiff. 
Rose, Hemingway & Rose and Cantrell & Loughborough, for de- 
fendants. 

TRIEBER, District Judge {after stating the facts). The first ques- 
tion to be determined by the court is that of jurisdiction. As there is 
no diversity of citizenship between the parties, ail of whom are citizens 
of the state of Arkansas, the jurisdiction of this court must be main- 
tained upon the ground that the plaintiff's cause of action is one arising 
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under the Constitution or laws of the United States. Whatever doubts 
may hâve been entertained on that question at one time hâve been re- 
moved by the later décisions of the Suprême Court of the United 
States, and it must now be conceded as a settled rule of law "that the 
right to vote for members of the Congress of the United States is not 
derived merely from the Constitution and laws of the state in which 
they are chosen, but has its foundation in the Constitution of the United 
States." Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 38 L. 
Ed. 274; Wilev v. Sinkler, 179 U. S. 58, 63, 21 Sup. Ct. 17, 45 L. Ed. 
84 ; Swafford v. Templeton, 185 U. S. 487, 493, 32 Sup. Ct. 783, 46 
L. Ed. 1005. Ail of thèse cases were decided by a unanimous court. 
The damages claimed by the plaintiff being $3,500, this court clearly 
has jurisdiction, and it is its duty to détermine the question raised by 
tlie demurrer — that the facts stated do not constitute a cause of action. 

That, in the absence of amendment No. 3 to the Constitution of the 
State of Arkansas, plaintiff was lawfully entitled to vote at the élection 
complained of is admitted by learned counsel for the défendants. The 
allégations in the complaint, which by the demurrer are admitted to bc 
true, are that plaintiff possessed ail the qualifications prescribed by 
article 3, § 1, of the Constitution; that he is a native maie citizen of tlio 
United States over the âge of 21 years, and has resided in the statc 
of Arkansas for more than 12 months, in the county of Pulaski more 
than 6 months, and in the voting precinct where he offered to vote more 
than 1 month, next preceding said élection. The défendants base their 
objection to the sufficiency of the complaint upon thèse grounds : First. 
That amendment No. 3 was legally adopted ; that under the provisions 
of article 19, § 33, of the Constitution, regulating amendments thereto, 
it is not necessary, for the adoption of an amendment, that it should 
receive a majority of ail the votes cast at such élection, but it is suffi- 
cient if a majority of the votes cast on the amendment is in favor of 
such adoption. Second. That the amendment having been declared 
adopted by the speaker of the House of Représentatives, it is not open 
to collatéral attack in a proceeding in any court, and especially not in 
a fédéral court. 

1. There are certain ruies of law which are so well settled that it is 
unnecessary to refer to authorities to sustain them. Among thèse are 
the following : A Constitution can be amended only in the mode there- 
in prescribed. The construction of constitutional provisions is gov- 
erned by the same rules which apply to the construction of statutes. 
The language used is to be given the natural signification that the 
words imply, in the order and grammatical arrangement in which the 
framers used them, and if, thus regarded, the words convey a definite 
meaning which involves no absurdity, and no contradiction between 
parts of the same writing, then the meaning apparent upon the face of 
the instrument is the one which alone courts are at liberty to say was 
intended to be conveyed. If there is no ambiguity in the language 
used, there is nothing to construe, and courts must follow the letter of 
the Constitution. It is only when the language used is not clear or 
unambigUous that courts are permitted to resort to the rules of con- 
struction which govern courts in ascertaining the intent of the framers. 
If any of the provisions are unjust, so that their enforcement will work 
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a hardship to any class of persons, the remedy must come from the 
people who hâve adopted them. Construction can furnish no remedy 
under our System of government. By référence to the constitutional 
provision regulating- amendments, it will be noticed that under that 
provision an amendment to the Constitution can only be submitted at 
a gênerai élection for senators and représentatives, and, if a majority 
of the electors voting at such élection adopt such amendment, the same 
shall become a part of this Constitution. Learned counsel for both 
sides hâve referred the court to a large number of décisions construing 
constitutional provisions in which the language used is quite différent 
from that found in the Constitution of this state. In most of the Con- 
stitutions the language used is, "if a majority of the electors shall ratify 
the same," or "if ratified by a majority of the qualified electors," and 
in some states the provision is, "if ratified by a majority of those voting 
thereon." In many of the states those amendments may be submitted 
at a gênerai or spécial élection, as may be determined by the lawmak- 
ing povi^er of the state. While there is some conflict among the au- 
thorities as to the construction of the phrases above quotcd, this court 
is concluded by the décisions of the Suprême Court of the United 
States, and especially that of the Suprême Court of this state, that a 
constitutional provision merely providing that an act should be declared 
adopted if a majority of the electors shall ratify the same or consent 
thereto is fully complied vvith when a majority of those voting on that 
question vote in favor thereof, Cass Countv v. Johnston, 95 U. S. 
360, 24 L. Ed. 416; Carroll Countv v, Smith, 111 Û. S. 556, 4 Sup. Ct. 
539, 28 L. Ed. 517; Vance v. Austell, 45 Ark. 400. But neither the 
Suprême Court of the United States nor the Suprême Court of this 
state has ever directly passed upon such a provision as is found in the 
Constitution of this state in relation to amendments. Careful exami- 
nation of the various Constitutions of the states of the Union shows 
diat the only states which hâve used language almost identical with 
ihat used by the framers of the Constitution of this state are Illinois, 
Ohio, Mississippi and Nebraska. In Illinois neither the diligence of 
counsel nor that of the court has been able to find any décision in 
which that constitutional provision has ever been passed upon by the 
Suprême Court of that state, although, as will be shown hereafter, sim- 
ilar provisions afïecting other matters hâve been before that court, 
and the construction thereof uniform. In Nebraska, Mississippi, and 
Ohio the courts of last resort hâve passed upon this question, and the 
conclusions reached by each of thèse courts are that an amendment to 
the Constitution under a constitutional provision of this kind must re- 
ceive not only a majority of the votes cast on the proposition to amend 
the Constitution, but must receive a majority of ail the votes cast at 
ihe gênerai élection at which the proposed amendment was voted on. 
The earliest case in Nebraska was State v. Lancaster, 6 Neb. 474. The 
question involved there related to township organizations, and the con- 
stitutional provision required, in order to adopt such organization, a 
majority of ail the légal voters voting at the gênerai élection at which 
the question was submitted. The court held that a mère majority of 
those voting on the subject was not sufficient unless that majority also 
constituted a majority of ail the votes cast at such élection. 
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It next came before that court in State v. Babcock, 17 Neb. 188, 22 
N. W. 372. In that case the question was — like the one in the case at 
bar — whether an amendment to the Constitution had been adopted 
when there were but 51,959 votes cast for the amendment, which was 
a majority of the votes cast on that subject, although there were 134,- 
000 votes cast for Governor at that élection. Maxwell, J., in deliver- 
ing the opinion of the court, says : 

"The language of the Constitution would seem to reçiuire a majority of 
ail the votes cast at that élection ; otherwise the words 'voting at said élec- 
tion' would be entirely without meaning. The words were evidently intended 
as a restriction upon the right to change the fundamental law, and not permit 
a minority of the people of the state to incorporate new provisioas thereln." 

The same question came again before that court in Tecumseh Na- 
tional Bank v. Saunders, 51 Neb. 801, 71 N. W. 779, and the same con- 
clusion was reached in that case. 

The same question came before the Suprême Court of Ohio in State 
v.Foraker, 46 Ohio St. 677, 23 N. E. 491, 6 h. R. A. 423. The con- 
stitutional provision there was very much like that of this state, "If a 
majority of the electors voting at such élection should adopt it" it 
should become a part of the Constitution. There were 780,304 votes 
cast at the gênerai élection, and only 257,663 votes were cast in favor 
of the amendment, which was a majority of ail the votes cast on the 
amendment, but 112,491 less than a majority of ail the votes cast at 
that élection. The court, in a very elaborate opinion, in which it re- 
viewed a large number of cases bearing on that subject, say: 

"The plain meaning of thls language would seem to indicate but one con- 
struction, and that is that an amendment so submitted would require for its 
adoption a majority of ail the electors voting at the élection for senators 
and représentatives, as being the élection indicated by the language 'such 
élection.' * * * 'Such' is a pronominal adjective, and necessarily defines 
au 'élection' previously mentioned, and the only one found In the coutext 
la an 'élection for senators and représentatives.' " 

In Mississippi that question came before the Suprême Court in State 
V. Powell, 77 Miss. 545, 27 South. 927. The Constitution of that state 
provides (section 273, art. 15) : 

"And if It shall appear that a majority of the qualifled electors voting 
shall hâve voted for the proposed change, altération or amendment, then it 
shall be inserted by the next sueceeding Législature as a part of the Con- 
stitution, and not otherwise," 

The chief justice, who spoke for the court, delivered one of the most 
exhaustive and learned opinions ever written on that subject, in which 
a large number of the most important cases bearing on that question 
were thoroughly reviewed, and the conclusions reached by that court 
were the same as those reached by the Suprême Courts of Nebraska 
and Ohio. 

Great stress has been laid during the argument by learned counsel 
for the défendants on the décision of the court in Gillespie v. Palmer, 
20 Wis. 544. That case has not only been most severely criticised by 
every court of last resort to which it was cited — among others those of 
Minnesota, Nebraska, Michigan, Indiana, Mississippi, and Ohio — but 
also by the Suprême Court of Wisconsin. In Sawyer v. Insurance 
Company, 37 Wis. 524, that court, in referring to that case, said: 
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"It bas been Bnbjeeted to the crittdsm that the conrt declded !t 11» ac- 
cordance wlth the loglc of the war, rather than by the loglc of the law." 

And in Bound v. Railway Company, 45 Wis. 543, 579, the chief 
justice, in dissenting from the majority of the court in the case before 
it, expresses the fear that the opinion of tlie majority in the Bound 
Case would "be a reproach to the court, as is Gillespie v. Palmer." 

The Suprême Court of Michigan in Stebbins' Case, 108 Mich. 695, 
66 N. W. 594, treats it as overruled. But, aside from that fact, that 
case is clearly distinguishable from the case at bar. The Constitution 
of Wisconsin (article 3, § 1) limited the right of suffrage to white 
citizens and certain Indians, but contained the following proviso: 

"Provlded that the Législature may at any tlme extend by law the right 
of suffrage to persons not hereln enumerated, but no such law shall be In 
force untll the same shall hâve been submltted to a vote of the people at 
a gênerai élection and approved by a majority of ail the votes cast at such 
élection." 

Article 12 of the same Constitution contained the following provi- 
sion for amending that instrument. After providing how such amend- 
ment should be submitted, it says : 

"And if the people shall approve and ratify such amendaient or amend- 
ments by a majority of the electors voting tbereon, such amendment or 
amendments shall become a part of the Constitution." 

The court held that a majority of the votes cast in favor of the prop- 
osition to extend the franchise to persons of color, although such 
majority was not a majority of ail the votes cast at said élection, was 
sufficient to put such extension of the right of suffrage in force. In 
the opinion of the judge who delivered it for the court, as well as in 
the concurring opinion of the chief justice, great stress was laid on 
the fact that under the provisions of article 12 of the Constitution an 
amendment thereto only required a majority of the votes cast on that 
question; and as the object could hâve been attained by an amend- 
ment to the Constitution submitted under article 12, it was unreasonable 
to présume that the framers of the Constitution intended to adopt a 
différent mode for an extension of the franchise under section 1 of 
article 3. On page 556 the following language is used: 

"According to section 1, art. 12, of the Constitution, the Législature may 
propose amendments to it, and, if they are approved by a majority of thp 
voters voting tbereon at the tlme prescribed by the Législature, the amend- 
ment becomes part of the Constitution. The right of suffrage by such 
amendment could be given to colored persons. Is it probable that the fram- 
ers of the présent Constitution required more votes to extend the right of 
suffrage in one way than in another, and more votes to approve an act of 
the Législature conferrlng the right when so approved than to make and 
approve in a lavr amendments to the Constitution Including that conferring 
suffrage to colored persons? We see no reason for such a conclusion." 

The chief justice, in his concurring opinion, speaking on that subject, 
said: 

"If we look to other slmllar provisions of the Constitution, and especially 
those which ellcited debate, and a careful examination of the language em- 
ployed, we find this Idea strictly adhered to. This is strikingly exemplified 
in the section which provides for submitting to the voters the question of bank 
or no bank. The same is also true of the provisions of suijmitting amend- 
menta to fht Constitution, for calllng a convention to revise or change it. 
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and some others. Ail of thèse provisions, instead of showing or tending to 
show, as was contended, that an actual voting majority was not to govem 
upon the question of the extension of suffrage, seem to me to tend very 
strongly, and almost irresistibly, the other way. They flxed the prlnciple 
upon which the convention acted and intended to act in ail sueh cases." 
rage 5C1. 

In Missouri the Constitution required the assent of two-thirds of 
the qualified votera at a gênerai élection to effect a removal of a county 
seat. In State v. Sutterfield, 54 Mo. 392, the court held that two- 
thirds of the votes cast on that question, but which did not constitute 
two-thirds of the votes cast at that élection, were insufhcient. The 
court held : There is no doubt of the gênerai rule that usually the re- 
suit is determined by a majority of the votes actually cast where a 
majority is required, and that the décision of Lord Mansfield in Rex 
v. Forcroft, 2 Burr. 1017, is rightly followed in many cases in this 
country, but the décisions in England or in the other states are very 
iinsafe guides where we are called upon to construe a constitutional 
provision of our own state. If the language is plain and unambiguous, 
its requirements cannot be set at naught upon the strength of décisions 
elsewhere on Constitutions essentially variant and couched in very 
différent terms. Our Constitution does not imply an acquiescence or 
négative sanction or a négative assent inferred from abseace, but a 
positive vote in the affirmative, and the number of votes is specifically 
named. In State v. Mayor of St. Louis, 73 Mo. 435, the Constitution 
provided that no amendment to the charter of St. Louis should be 
adopted without submission to a gênerai or spécial élection, and there 
ratified by three-fifths of the qualified voters voting thereat. In hold- 
ing that this provision required, for adoption of an amendment to the 
charter, three-fifths of ail those voting at the élection, Judge Norton, 
who delivered the opinion of the court, said : 

"The provision of the Constitution is free from ambiguity, and, giving the 
words employed their natural and usual signification, we t^ink it clear that. 
before any amendment ean be adopted, It must be accepted by three-fifths of 
the qualified voters voting at either a spécial or gênerai élection. If the 
framers of the Constitution intended otherwlse, they would hâve used the 
Word 'thereon' instead of 'thereat'" 

In State v. McGowan, 138 Mo. 187, 39 S. W. 771, the Constitution 
required a majority of ail the voters voting at any gênerai élection to 
adopt a township organization. The court held that a majority of those 
voting on the proposition, unless they constituted a majority of ail who 
voted at that élection, was not sufficient. Barkley, C. J., in speaking 
for the court, said : 

"The sole question before the court Is the true meaning of the clause, 
'whenever a ma.lority of the légal voters of such county voting at any gên- 
erai élection shall so détermine.' But the majority required mnst be a ma- 
jority of the légal voters voting at any gênerai élection, just as the Constitu- 
tion déclares. We must ascertain whether the Constitution is to be taken to 
inean exactly what it says on the point of présent coutroversy, or to be 
taken wilh the shade of meaning proposed in the able argument for re- 
lators." 

The court then compares the différent parts of the Constitution relat- 
ing to élections, and adduces a conclusion 'therefrom in favor of the 
construction urged by the plaintiff in the case at bar. 
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In Bayard v. Klinge, 16 Minn. 349 (Gil. 221), it was held : 

"Where the Constitution provides that a majority of those votlng at a 
gênerai élection sliall be required to remove a county seat, It Is not in the 
power of the Législature to alter the rule, and direct that a majority votlng 
on the question shall be suflicient." 

To the same effect is Everett v. Smith, 22 Minn. 53. 
In People v. Berkeley, 102 Cal. 298, 36 Pac. 591, 23 L. R. A. 838, the 
constitutional provision before the court was : 

"ïowus might be organized under gênerai laws whenever a majority of 
the electors votlng at a gênerai élection should so détermine." 

The court held that the annual élection provided by law for the 
élection of municipal officers was a gênerai élection, as there are only 
two classes of élections, and this was not a spécial élection. The court 
then proceeded to say : 

"The words of the Constitution clearly do not intend that only a majority 
of the electors votlng upon the proposition is necessary, but would seem to 
imply that a majority of ail those votlng at the élection is required. A ma- 
jority of ail the electors votlng at the élection is necessary to carry the 
proposition to organize." 

In Stebbins v. Superior Court, 108 Mich. 693, 66 N. W. 594, a statute 
of the state authorized the city of Grand Rapids to issue bonds, "if au- 
thorized by a majority of the qualified electors at a regular or spécial 
élection called for that purpose," and it was held that, the niatter having 
been submitted at a gênerai élection, it required a majority of ail who 
voted at that élection. Merely a majority of those voting on the ques- 
tion was held to be insufficient. 

In Belknap v. Louisville, 99 Ky. 475, 36 S. W. 1118, 34 L. R. A. 256, 
59 Am. St. Rep. 478, the Constitution required the assent of two-thirds 
of the voters voting at an élection to be held for that purpose for the 
issuing of city bonds. The court, in determining the matter, said: 

"Not only Is a mueh larger vote usually brought out on the occasion of a 
gênerai élection, but the people at large are usually better informed of the 
matters upon which they are entitled to vote by reason of the greater in- 
terest and fuller discussion had. • * • There could be but one élection a 
year except in the cases especially provided for. The question was to be sub- 
mitted to the people at that élection. It was one élection, though held for 
the several purposes, and was in no sensé a collection of élections held on 
the same day. • * » Assent Implies action, and is not merely a fallure 
to dissent. The words 'qualified voters,' as used in the Constitution, must be 
taken to mean those qualified and actually voting. To give a différent con- 
struction would involve an inquiry whether there were other voters who 
had from any cause abstained from voting, and this would lead to inter- 
minable inquiry, and invite contests which would be embarrassing and bane- 
fnl." (Quoting the above from the décision of the Suprême Court in Car- 
rol] County v. Smith, 111 U. S. 5.jG, 4 Sup. Ct. 539, 28 L. Ed. 517.) 

The court then proceeds : 

"But we are met with a very différent question when the question Is re- 
quired to be submitted at a gênerai élection, and is one of the purposes for 
which that élection is held. It is then required to receive the assent of two- 
thirds of the voters of the city voting at that élection." 

In People v. Warfield, 20 111. 160, where a constitutional provision 
provided that to remove a county seat required a majority of the voters 
of the county, it was held that, to give this provision of the Constitu- 
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tion practical opération, we must présume that it was the intention of 
the framers of that instrument that the voters would ail vote, and that 
the majority of those voting should détermine the question, The rea- 
son for this presumption is stated by the court to be that : 

"To give It a différent construction would Involve an inqulry whether 
there were other voters of the county who had from any cause abstained 
from voting, and thls would lead to Interminable Inquiry and invite con- 
tests in such élections which would be embarrassing and baneful, if it did 
not destroy ail the practical beneflts of laws passed under the provisions of 
the Constitution." 

In that case there was no other vote taken at that élection except 
upon the question of removal of the county seat, and that vote was 
adopted as the means of ascertaining the number of légal voters of the 
county. 

In People v. Wiant, 48 111. 263, the construction of the same con- 
stitutional provision was before the court, with this différence: that 
at that élection the electors also voted for a circuit judge, and the re- 
turns of the élection showed the number of votes cast for removal, 
although a majority of those who voted on that question did not con- 
stitute a majority of ail the votes cast at that élection, and this was 
held insufficient. The court in that case say : 

"It is not the votes cast upon that single question that is to govern where 
it occurs at any other élection held at the same time, for it must appear that 
a majority of ail the votes cast at that élection were in favor of removal. 
When there Is no other élection held at that time, the returns of the offieers 
of the votes on that question will govern" — distinguishing People v. War- 
field, supra. 

The same conclusion was reached by that court in Chestnutwood 
V. Hood, 68 m. 132. 

Without stating the facts of each case, it is sufficient to say that the 
courts construing statutes or constitutional provisions requiring a ma- 
jority of the votes cast at the élection hâve almost unanimously held 
that it required a majority of ail the voters who participated at that 
élection, and not merely a majority of those who voted on the par- 
ticular question submitted. In Re County Seat of Linn County, 15 
Kan. 500, the court held that under a provision requiring a majority 
of the electors of the county to justify a removal of the county seat it 
was sufficient if a majority of the votes cast at the spécial élection held 
for that purpose was in favor of the removal ; but Judge Brewer, now 
one of the Justices of the Suprême Court of the United States, who de- 
livered the opinion of the court, was careful to distinguish between 
spécial and gênerai élections. In his opinion he says : 

"As thèse county seat élections cannot be held on the days of gênerai 
élections, thèse considérations do not apply to cases where two or more 
questions are submitted at the same élection, and more votes are cast upon 
one question than upon another, for there the biggest number of votes cast 
upon any one question is clear évidence of the number of voters which may 
not. In view of any such constitutional restriction above quoted, be disre- 
garded in any contest arislng as to the décision of other questions. Nor, per- 
haps, do they apply to cases where two élections are held so near together 
in time that the courts may fairly say that the différence between the 
number of votes cast upon the two élections cannot reasonably be accounted 
for upon the theory of a change In the number of electors," 
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In Green v. State Board of Canvassers, 5 Idaho, 130, 47 Pac. S59, 
95 Am. St. Rep. 169, the court was called upon to détermine whether 
an amendment to the Constitution had been adopted. The Constitu- 
tion provided (article 20, § 1) : 

"And If a majorlty of the eleetors shall ratlfy the same, such amendment 
or amendments shall become a part of the Constituion." 

Section 3 of the same article referred to the calling of a convention 
for the purpose of framing a new Constitution, and, after providing for 
a submission thereof at the next gênerai élection, proceeded : 

"And If a majorlty of ail the eleetors votlng at sald élection shall havp 
voted for a convention, the Législature shall at the next session provide by 
law for calling the same." 

The amendment having received a majority of the votes cast on that 
question, but not a majority of ail the votes cast at the élection, the 
court was called upon to détermine whether it had been adopted or 
not, and the court, in holding that it was adopted, said : 

"We confess ourselves unable to appreciate the argument which woulci 
make the language of section 1 of article 20 and section 3 of sald article 
synonymous, or expressive of the same intention. If they were, as eounsel 
for the défendants contend, intended to meau the same thing, why was not 
the same language used? We t:now of no rule of construction, nor bas our 
attention been called to any, that would warrant us in arbitrarily saying 
that the language used In the two sections was intended to mean the same 
thing. On the contrary, the reason seems to us to be the other way." 

The same conclusions were reached by the Suprême Court of Oregon 
in State v. Grâce, 20 Or. 154, 25 Pac. 382, and the Court of Appeals 
of Maryland in Walker v. Oswald, 68 Md. 146, 11 Atl. 711. 

The principal cases cited and relied on by eounsel for the défendants 
are: Cass County v. Johnston, 95 U. S. 360, 24 L. Ed. 416, Carroll 
County V. Smith, 111 U. S. 556, 4 Sup. Ct. 539, 28 L. Ed. 517, and 
cases construing constitutional or statutory provisions similar to those 
construed by the court in those cases and by the Suprême Court of this 
State in Vance v. Austell, 45 Ark. 400. As those provisions are en- 
tirely différent from the one now under considération, thèse authorities 
are inapplicable, and cannot control the décision herein. 

Learned eounsel for the défendants hâve ably argued that contem- 
poraneous construction of a constitutional or statutory provision is 
entitled to the highest considération, and should practically be con- 
trolling. It is true that contemporaneous construction is of the great- 
est importance in determining the construction of an act, provided the 
language used is subject to more than one construction. If there is no 
ambiguity in the language used, there is nothing to construe, as stated 
at the beginning of this opinion. But, even if there be some ambiguity, 
in order to influence courts by contemporaneous construction, that con- 
struction must hâve been uniform, and within a reasonable time of 
the enactment of the provision thus construed. Cooley on Con. Lim. 
(5th Ed.) p. 67. As stated by that learned author: 

"A constitution Is not to be made to mean one thing at one time and an- 
other at some subséquent time, when the circumstances may hâve bo changed 
as, perhaps, to make a différent rule in the case seem désirable." 

134 F.— 28 
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In Swift Co. V. United States, 105 U. S. 691, 695, 26 L. Ed. 1108, 
Mr. Justice Matthews said: 

"The rule which glves determlning welght to contemporaneous construction 
put upon a statute by those charged with its exécution applies only in cases 
«f amblguity and doubt" ; citing numerous cases to sustaiu that rule. 

In United States v. Graham, 110 U. S. 219, 321, 3 Sup, Ct. 582, 28 
L. Ed. 126, Ciiief Justice Waite thus stated the law : 

"Such being the case, it matters net what the praetlce of the departments 
may hâve been, or how long continued, for it can only be resorted to in aid of 
interprétation, and it is not allowable to interpret what has no need of In- 
terprétation. If there were ambiguity or doubt, then such a practice, begun 
so early and continued so long, would be In the highest degree persuasive, if 
not absolutely controlling, In its effect. But with language clear and précise, 
and with its meaning évident, there is no room for construction, and conse- 
quently no need of anything to give it aid." 

In United States v. Tanner, 147 U. S. 661, 663, 13 Sup. Ct. 436, 37 
L. Ed. 321, it was said by Mr. Justice Brown : 

"If it were a question of doubt, the construction given to thls clause prior 
to October, 1885, might be décisive ; but, as It is clear to us that thls con- 
struction was erroneous, we think it is not too late to overrule It. * * * 
It is only in cases of doubt that the construction given to an act by the de- 
|)artment charged with the duty of enforclng it beconies material." 

In United States v. Alger, 152 U. S. 384, 397, 14 Sup. Ct. 635, 38 
L. Ed. 488, Mr. Justice Gray used this language : 

"If the meaning of that act were doubtful, its practlcal construction by 
the Navy Department would be entitled to great weight. But as the meaning 
of the statute, as applled to thèse cases, appears to this court to be perfeetl'y 
rlear, no practice Inconsistent with that meaning can hâve any effect." 

In Webster v. Luther, 163 U. S. 331, 342, 16 Sup. Ct. 963, 967, 41 
L. Ed. 179, Mr. Justice Harlan stated ttie rule in thèse words : 

"The practlcal construction given to an act of Congress, fairly susceptible 
of différent constructions, by one of the executive departments of the govern- 
uient, is always entitled to the highest respect, and in doubtful cases should 
be foUowed by the courts, especially when important Interests hâve grown 
up under the practice adopted. • * * But thls court has often said that It 
will not permit the practice o£ an executive department to defeat the obvions 
purpose of a statute." 

In Fairbank v. United States, 181 U. S. 283, 311, 21 Sup. Ct. 648, 
959, 45 L. Ed. 862, Mr. Justice Brewer said : 

"We hâve no disposition to bellttle the signlflcance of thls matter [meaning 
ing contemporaneous construction]. It Is always entitled to eareful consid- 
ération, and in doubtful cases will, as we hâve shown, often turn the seale ; 
but when the meaning and scope of a coristitutional provision are clear it 
cannot be overthrown by législative action, although several tlmes repeated, 
and never before challenged." 

In the last-cited case the question involved was the constitutionality 
of an act of Congress, and the contemporaneous construction insisted 
on was Several acts of Congress. 

Counsel for défendants, in order to establish contemporaneous con- 
struction in favor of their view, refer to the facts that the speaker of 
the House of Représentatives had declared this and another amend- 
ment open to the same objection to hâve been properly ratifîed; that 
the Législature, in amending the élection laws of the state at its session 
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of 1893 (the same session at which this amendment was declared adopt- 
ée), recognized it as having been legally ratified at the preceding élec- 
tion ; that the Governor of the state has, under another amendment to 
the Constitution, declared to hâve been adopted under the same con- 
ditions as amendment No. 2, filled many vacancies in offices ; and that 
the Suprême Court of the state has in two cases recognized the validity 
of thèse two amendments. So far as the construction by the législa- 
tive and executive departments is concerned, it can hardly be claimed 
that such construction has been uniform. The first time this consti- 
tutional provision came before thèse two departments of the state for 
construction was in 1880 — only six years after the adoption of the Con- 
stitution. In 1879 the General Assembly of the state submitted to the 
people the amendment generally known as the "First Fishback Amend- 
ment." This was voted on by the people at the gênerai élection held 
in 1880, and of the votes cast on that amendment a large majority was 
in its favor, but it failed to receive a majority of ail the votes cast at 
that élection. At that time the returns of élections on amendments 
were by statute required to be made to and canvassed by a state board 
composed of the Governor, Attorney General, and Secretary of State. 
That board, after giving the matter the most careful considération, 
unanimously held that the amendment had not been ratified. This 
view of the board was approved by the leading jurists of the state. 
many of them prominent members of the convention which framed the 
Constitution. Hon. A. H. Garland, the first Governor of the state 
under this Constitution, then one of the United States Senators from 
this state, and later Attorney General of the United States, who was 
generally recognized as one of the greatest constitutional lawyers not 
only of this state, but of the nation, published a very able opinion on 
that subject, holding that under that provision of the Constitution a 
majority of ail the electors voting at that élection was necessary to 
secure the adoption of an amendment. This construction was ac- 
quiesced in by ail parties and departments of the state, and in 1883 the 
General Assembly resubmitted the same amendment to the people, and, 
having been at the gênerai élection held in 1884 approved by a majority 
of ail the electors voting at that élection, ît was declared duly ratified. 
When the General Assembly in 1891 amended the statutes regulating 
the submission and adoption of amendments, it used the following lan- 
guage : 

"If it shall appear that a ma.1ority of the electors voting at such élection 
adopted such amendment, then," etc. Section 718, Kirby's Digest. 

At the same session the statute regulating to whom the returns of the 
votes cast on an amendment were to be sent was changed so as to re- 
quire them to be made to the speaker of the House of Représentatives. 
That act provided : 

"When ail the returns hâve been reeeived by the Secretary of State said 
secretary shall keep such returns in the original envelopes with the seals 
unbrolîen uuti) the General Assembly shall convene, when he shall send such 
returns to the speaker of the House of Représentatives at the same time and 
in the same manner as is now provided by law for sending In the élection 
returns for Governor and other state officers, and said returns shall be 
opened and counted In the présence of the General Assembly in joint con- 
vention assembled." Section 717, Kirby's Digest. 
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"The manner proVided by law for sending in the élection returns for 
Governor and other state officers" mentioned in the above section was 
regulated by section 3, art. 6, of the Constitution, and the act of 1875 
(Acts 1874-75, p. 104), digested as section 2853, Kirby's Digest, and 
is as follows : 

"The speaker of the House of Représentatives, during the first week of 
the session after each élection for Governor, Secretary of State, Treasurer of 
State, Audltor of State and Attorney-General, shall, in the présence of both 
houses of the General Assembly, open and publish the votes cast and given 
for each of the respective offlcers hereinbefore mentioned. ïhe person having 
the hlghest number of votes for each of the respective offices shall be de- 
clared duly elected thereto; but If two or more shall be equal and hlghest 
in votes for the same offlce, one of them shall be chosen by a joint vote of 
both houses of the General Assembly, and a majorlty of ail the members 
elected shall be necessary to a choice. The président of the Senate and the 
speaker of the House of Représentatives shall make and deposit in th(> 
oflice of the Secretary of State a certiflcate declaring what persons hâve been 
elected to any offices named." 

What was the object of the Législature in requiring the returns on 
proposed amendments to the Constitution to be sent to the speaker? 
There could hâve been but one. As the speaker would at that time 
and place hâve before him the returns of the élection for the principal 
officers of the state, he could easily détermine whether the votes cast 
in favor of an amendment were a majority of ail the votes cast at said 
élection. Ail the returns were before him and the two houses of the 
General Assembly, and it was a simple matter of calculation to déter- 
mine the l'esult. 

Référence to the journal of the House (page 146) will show that the 
joint session for that purpose was held on January 12, 1893 ; that from 
the returns made and before that body it appeared that 75,940 votes 
were cast for amendment No. 3 and 56,601 votes against it; that there 
were cast at that same élection for Governor 156,893 votes, for Secre- 
tary of State 155,996 votes, for Auditor 154,604 votes, for Treasurer 
155,335 votes, and for Attorney General 156,393 votes. It is true that 
amendment No. 3, which was declared adopted in 1895, has been ac- 
quiesced in by the Governor of the state, who has uniformly filled ail 
vacancies in offices as they occurred by virtue of the provisions of that 
amendment. But it is also a well-knovi^n fact that the Attorney Gen- 
eral of the state, the only member of the executive department of the 
state required to be learned in the law, has uniformly held that thèse 
amendments were not legally adopted, and were no part of the Con- 
stitution. Thus we find that the only Attorneys General of the state — • 
the one filling the office in 1880 and the one in office for the last four 
years — who hâve been called upon to construe or to détermine that 
question officially hâve reached conclusions différent from those acted 
on by some of the speakers of the House of Représentatives and some 
of the Governors. Does that show a uniform construction ? 

The déclarations in favor of the validity of thèse amendments al- 
leged to bave been made by the Suprême Court are claimed to be 
found in the opinions of that court in Dunn v. Lott, 67 Ark. 591, 58 
S. W. 375, and Childers v. Duvall, 69 Ark. 336, 63 S. W. 803 ; the 
first case confirming, it is claimed, the validity of amendment No. 2, 
and the last case that of amendment No. 3. But neither the reports of 
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thèse cases nor the original records thereof, including the briefs of 
coimsel, which the court has carefully examined, show that thèse ques- 
tions were either raised, argued by counsel, or in any manner, directly 
or indirectly, brought to the attention of the court in either of the cases. 
Under such circumstances, to contend that thèse cases are décisions of 
tlie court on that subject is against ail reason, and without any au- 
thority. The rule of stare decisis has been often before the courts, 
and none of them has ever carried it to the extent now claimed by 
counsel for the défendants. The court knows of no clearer expression 
on that subject than that delivered bv the Suprême Court of the United 
States in Boyd v. Alabama, 94 U. 'S. 645, 648, 34 L. Ed. 302. Mr. 
Justice Field, who delivered the unanimous opinion of the court in that 
case, says : 

"It Is true that In a former case against the same défendant upon an in- 
dictment of a similar kind. for a previous offense of setting up and carrylng 
on a lottery, the Suprême Court of the state held that the statute In question 
fonstituted a contract, and that the repealing act was for that reason void. 
But in that case the only subject before the court was the meaning of thp 
statute — whether Its provisions in their terms amounted to a contract which 
a subséquent enactrnent could not impair. The constitutionality of the act 
was not drawn in question. That was not denled. Courts seldom undertake 
In any case to pass upon the validity of législation where the question Is not 
made by the parties. Their habit is to meet questions of that kind wheu 
they are raised, but not to anticipate them. Until then they will construo 
the acts presented for considération, define their meaning, and enforce their 
provisions. The facts that acts may in this way hâve been often before the 
court is never deemed a reason for not subsequently considering their validity 
when that question Is presented. Previous adjudications upon other points 
do not opéra te as an estoppel against the parties in new cases, nor conclude 
the court upon the constitutionality of the act, because that point might hâve 
been raised and determined In the first instance." 

It will be noticed that in that case the action was between the same 
parties, involving the same act. 

This court, while it would unhesitatingly follow any construction 
of a statute or constitutional provision of the state made by the Su- 
prême Court of this state, not only owing to the high regard it has for 
the learning and ability of every one of its members, but for the further 
reason that the construction of a state constitution or statute by the 
highest court of that state is absolutely conclusive upon the fédéral judi- 
ciary, has no hésitation in expressing the opinion that in neither of 
thèse cases did that court pass upon the question involved in this cause, 
and for this reason thèse décisions are neither binding on this court nor 
précédents for any other court. 

Even were the constitutional provision now under considération less 
clear than it is, a careful examination of the entire instrument and the 
provision on that subject in the Constitution in force prior thereto 
would remove any doubt on the subject. Comparing the various 
clauses in that instrument on the Subject of élections and majorities 
required, it will clearly appear that the framers thereof intended to 
establish a différent rule for différent élections. Referring to the Con- 
stitution in force at that time — that of 1868— we find the following lan- 
guage used in relation to amendments : 

"And if the people shall approve and ratify such amendment or amendments 
by a majority of the electors qualified to vote for members of the General As- 
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sembly voting thereon, such amendment or amendmeiits shall beeome a part 
of the Constitution of thls state." Article 13, § 1. 

If the intention of the framers of the présent Constitution had been 
to require only a majority of those voting thereon in order to amend 
the Constitution, how natural it would hâve been to use the same lan- 
guage found in the Constitution then in force. The majority of that 
convention was composed of some of the ablest lawyers in the state. 
men who were thoroughly famiHar with every provision of the Consti- 
tution which was about to be replaced ; and when they saw proper to 
change the wording of that particular article it is but reasonable to sup- 
pose that it was done for a purpose. Referring to the présent Consti- 
tution, we find article 6, § 3, provides that the persons receiving the 
highest number of votes for Governor and other officers shall be de- 
clared elected. Hère only a plurality is required. Article 6, § 3, pro- 
vides that in case of tie an élection shall be by joint vote of both houses, 
and "a majority of ail the members elected" shall be necessary to a 
choice. Hère the criterion is the majority of ail the members elected 
to the two houses of the General Assembly, and not merely a majority 
of those members who see proper to vote on that subject. Article 13. 
§ 3, provides that county seats shall not be established or changed witli- 
out the consent of "a majority of the qualified voters of the county" te 
be aiïected by such change. Hère the criterion is a majority of ail the 
qualified voters of the county, and this had been construed at that tinie 
by Lord Mansfield and many of the courts of the différent states of th(- 
Union to mean a majority of the votes actually cast thereon. Article 
15, § 2, provides that no person shall be convicted upon impeachment 
without the concurrence of two-thirds of the members of the Senate. 
Section 17 of the schedule prescribes that, to ratify the Constitution, 
when submitted to the people for that purpose, a majority of ail votes 
cast must be in favor thereof. 

The framers of the Constitution evidently did not believe that there 
should be fréquent amendments to the Constitution. They thought 
that, before any changes should be niade, there should be a fuU op- 
portunity given to the people to inform themselves fully on the subject, 
and for this reason they required that amendments should only be voted 
on at a gênerai élection when ail state, county, and township officers 
are elected, and the people generally participate in them. They 
thought that it would be best to require the positive assent of a ma- 
jority of those who voted at the élection, and not merely a négative 
consent. 

As it is admitted, and is conclusively shown by the officiai journal? 
of the House, that amendment No. 2 did not receive a majority of ail 
the votes cast at the élection at which it was submitted to the people, 
it failed to beeome a part of the Constitution of the state within the 
meaning of article 19, § 22. 

2. Is the fact that the speaker of the House of Représentatives de- 
clared that the amendment was duly ratified conclusive, and not sub- 
ject to an attack in an action of this kind; and, if subject to collatéral 
attack, can it be made in a fédéral court? The only cases relied upon 
as to the first part of the proposition by learned counsel for the défend- 
ants was Knox County v. Aspinwall, 21 How. 539, 16 L. Ed. 208, and 
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the cases following the ru!e there established that, where municipal 
bonds negotiable under the law merchant are authorized to be issued 
upon a majority vote of the electors, the décision of the commissioners 
that this condition has been complied with is conclusive after the rights 
of innocent holders hâve attached. The court is somewhat at a loss to 
understand how the law merchant, or any other law governing nego- 
tiable instruments, can be applied to a question of this kind. No cases 
hâve been cited in which it bas ever been held that, in the absence of 
;i provision in the Constitution making some board or tribunal the sole 
judge to détermine the adoption of an amendment to the Constitution, 
the déclaration of the officer or board designated by law to canvass the 
vote is conclusive, and not subject to review in a court of justice. It 
may be conceded that tlie Constitution may provide for some tribunal 
whose détermination of that question shall be conclusive, but the fram- 
ers of the Constitution of this state bave not seen proper to vest in any 
person or board such powers. This matter was left solely to the wis- 
<lom of the General Assembly. The only élections the returns of 
which the Constitution requires to be made to the speaker of the House 
and contests thereon determined by the Législature are those for Gov- 
crnor, Secretary of State, Treasurer of State, Auditor of State, and 
Attorney General. The élection returns for thèse officers are required 
to be made to the speaker of the House, and by him canvassed and the 
rcsult declared at a joint session of both houses of the General Assem- 
bly. Article 6, §§ .3, 4, Const. 

In 1879 — the session of the General Assembly at which the first 
amendment to the Constitution of 1874 was proposed^an act was 
passed to regulate the mode or proposing and voting upon amendments 
to the Constitution. Acts 1879, p. 128. By the provisions of that act 
(section 11) the Governor, Attorney General, and Secretary of State 
were constituted as a board of canvassers to ascertain the resuit. In 
1S83 this act was amended, and the speaker of the House of Repré- 
sentatives designated as the person to canvass the vote on amendments. 
Acts 3883, p. 70. In neither of thèse acts did the Législature attempt 
to make the décision of the canvassing board conclusive, and for this 
reason it is unnecessary to détermine whether it possessed such power, 
which, in view of the fact that the Constitution established three de- 
partments — the législative, executive, and judicial — and vested ail judi- 
cial powers in the judicial department except jurisdiction to détermine 
contests for certain state officers hereinbefore mentioned, is at least 
doubtful. To hold, in the absence of any express provision in the 
Constitution depriving the judicial department of the state of any of 
the functions which naturalîy belong to that department, that the Lég- 
islature could take away that power would be violative of the spirit 
which pervades not only the Constitution of this state, but that of every 
other state of this Union. It would, in effect, make that department 
an inferior, and not a co-ordinate, branch of the government. The 
independence of the courts in unhesitatingly declaring acts in confîict 
with the Constitution void, and thus reviewing the acts of the législa- 
tive department of the state, has donc more to préserve the blessings 
of liberty which we now enjoy than any other act of any department 
of the government. 
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The numerous cases hereinbefore cited, and many others in which 
the courts were called upon to détermine the question whether an 
amendment to the constitution had been legally adopted or not, but 
which are not cited in this opinion because the provisions of the con- 
stitutions under which they were submitted were différent from those 
of this State, and therefore inapplicable, show that there are but few 
courts of last resort in the Union who hâve not at some time or other 
assumed jurisdiction to détermine that question. One of the ablest 
cases in which that question is directly determined, and in which a 
large number of the authorities are reviewed, is State v. Powell, 77 
Miss.' 545, 27 South. 937. Many other authorities on that question will 
be found collated in 6 Am. & Eng. Ency. (2d Ed.) 908. To cite ail of 
thèse cases in this opinion would merely add to the length of it, and the 
court feels that it is lengthy enough. The only excuse for this is the 
importance of the questions involved. 

It may be proper in this connection to refer to the fact that in Eason 
V. State, 11 Ark. 481, the Suprême Court of this state did not hesitate 
to déclare an amendment to the Constitution void upon the ground that 
the bill of rights could not be amended. Are fédéral courts precluded 
from passing upon such a question when it incidentally arises in a case 
pending therein, which cannot be disposed of without deterniinlng it? 
Merely to state the proposition is to answer it. The acts of Congress 
enacted under the powers granted to that body by the Constitution of 
the United States hâve conferred upon fédéral courts jurisdiction in 
certain causes concurrent with the courts of the states. Every citizen 
coming within thèse acts of Congress is guarantied by, the Constitution 
of the United States the privilège of selecting that forum in préfér- 
ence to any other, if he so desires. Any act of a state seeking to de- 
prive any one of that right is absolutely nuU and void, as being in con- 
flict with the national Constitution. Home Insurance Co. v. Morse, 
20 Wall. 445, 23 E. Ed. 365 ; Kern v. Huidekoper, 103 U. S. 485, 20 
L. Ed. 354; Martin v. Railway Co., 151 U. S. 673, 14 Sup. Ct. 533, 
38 L. Ed. 311 ; Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct. 
559, 39 L. Éd. 517. A citizen thus invoking the jurisdiction of a féd- 
éral court has a right to demand that every légal question at issue in 
that cause, and which might hâve been determined if the action had 
been instituted in a state court, should be decided by the fédéral court. 
But, if the contention of the learned counsel for the défendants is cor- 
rect, this court will find itself powerless to détermine this cause, be 
cause indirectly the question whether an amendment to the Constitu- 
tion has been adopted in conformity with the Constitution of the state 
has been raised by the pleadings of the parties, although under the law 
it has jurisdiction of the parties as well as of the subject-matter. Luth- 
er V. Borden, 7 How. 1, 12 L. Ed. 581, is the principal case relied upon 
to maintain this proposition, but the facts in that case are qui te dif- 
férent from those involved in the case at bar. That cause grew out 
of the Dorr rébellion in Rhode Island. There were two conflicting 
governments in that state, each claiming to be the lawful government. 
One of them succeeded, and became the only established government, 
having absolute control of every department of the state, executive, 
législative, and judicial. The senators and représentatives in Congress 
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were elected by the Législature of that government and recognized by 
Congress. The court held that upon that state of facts the courts 
would follow the décisions of the political department. No such facts 
are before the court in the case at bar. There are no dual govern- 
ments in this state. Nq department authorized by the Constitution of 
the state to décide this question has ever determined it, and, if this 
court now decHnes to pass upon it, would it not deprive the plaintiff 
of a privilège, granted to him by the Constitution of the United States, 
to make his own sélection in what tribunal he wants his rights, claimed 
to arise under the Constitution of the United States, determined? In 
Smith V. Good (C. C.) 34 Fed. 204, the court did hold that a fédéral 
court has no power to pass upon a question of this kind, but the rea- 
soning of the learned judge is not convincing, nor do the authorities 
cited by hîm sustain his conclusion. With the highest regard for the 
learned judge who decided that case, this court is unable to follow that 
décision. 
The demurrer to the complaint will be overruled. 
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JUDGMENTS— RES ADJUDICATÀ— SCOPE Of DECISION— SUBSEQUENT CHANGE Oï 

ClKCUMSTANCES. 

A décision of a state Court of Appeals that certain parties had no prop- 
erty riglits In a railroad switch over another's land, but were entltled to 
car service during the continuance of a certain contract between the rail- 
road and that other, because the switch was operated by the railroad as 
a coœmon carrier, was tes adjudlcata in a subséquent suit between the 
parties or their privies on the question of their property rights in the 
switch, but did not preclude inquiry Into the rights of the parties in the use 
of the switch, where subsequently to the décision the contract relied on by 
the décision was abrogated, and the railroad had sold the switch to the 
owner of the land over which it was laid. 

Railboads— Pbivatb Switches— Use fob Public Business. 

Persons who hâve no property rights In a private switch over another's 
land cannot compel the latter to permit the railroad to receive and ship 
their freight over the switch to the railroad's own traek. 

Same— Sale or Switch— Right or Stbangeb to Oomplain. 

A contract by which a railroad opérâtes, in its capadty as common 
carrier, a switch over private property, may be abrogated at will by the 
railroad and the owner of the property, and the switch may be sold to 
the latter, regardless of the motives of the parties to the contract In so 
doing; and a stranger to the contract, who is interested in the main- 
tenance of the switch by the railroad as a carrier, cannot complain of the 
contract as fraudulent merely because the purchase price was not paid In 
cash, but promissory notes were given therefor. 

Same— Phaudulent Transactions- Burden of Pboof. 

The burden Is on a stranger to a transaction whereby a railroad sold a 
switch to the owner of the land over which it ran to prove that the trans- 
action was merely a pretended sale. 

Cabriebs— Duiy to Receive Freight — Pbivate Switches. 

A common carrier cannot be required to receive freight on or along a 
private switch, but its duty in that regard is conflned and limited to its 
own dépôts or shipping and receiving points. 



• ror opinion of Circuit Court of Appeals, see 134 Fed. 64. 
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6. Easements — RiGHTS or Ingress and Egress — Use of Aetificial Appli- 

ANCES. 

Wiiile the owiiers of cutting-stone riglits hâve tbe right of ingress and 
egress for their stone, yet such right does not entitle them to the use of 
structures and facilities, suclj as a railroad track, erected by the owner 
of the servient estate for bis own use, unless they acquire such right by 
private negotiations or by proper eondemnatlon proceedings. 

7. Same— Use or Another's Appliances— Absence of Inconvenience. 

The fact that the owner of cutting-stone rlghts could use a private side 
traek constructed on the land of the owner of the servient estate vyitbout 
any Inconvenlence to the latter does not give him any légal or équitable 
right to require the latter to afford him such use. 

8. Injonctions— Peoceedings in State Couets— Interférence bt Fédéral 

Courts,, 

A decree of the Circuit Court enjoining a party from setting up any 
daim to the rlgbt to use a railroad switch whieh tbe state court had held 
that he was entitled to use is not an injunction of proceedings in the state 
court, in violation of Rev. St. § 720 [U. S. Comp. St. 1901, p. 581], where, 
sinee the décision of the state court was made, the railroad had sold the 
switch to a private owner, at wbose instance the Injunction was obtained. 

[Ed. Note. — B'ederal courts enjoining proceedings In state courts, see 
notes to Garner v. Bank, IG C. C. A. 90 ; Central Trust Co. v. Graiitham, 
27 C. C. A. 575 ; Copeland v. Brunlng, 63 C C. A. 437.] 

9. JUDGMENTS— ReS ADJUDICAÏA. 

A judgment rendered on tlie merits by a court of compétent jurisdiciiou 
in any proceediiig at law or in equity preeludes and bars subséquent litiçu- 
tiou between the same parties or their privies on the same cause of action. 

fEd. Note. — For cases in point, see vol. 30, Cent. Dig. Judgment. §§ 1242 - 
1253.] 

10. Same— ScoPE— Issues Detehmiked. 

A judgment is conelusive between the parties and their privies not only 
as to the Issues actually involved and determined, but also as to such is- 
sues as might hâve been raised upon the cause of action set up In the suit 
In whlch it was rendered. 

[Ed. Note. — For cases in point, see vol. 30, Cent. Dig. Judgment, § 1241.] 

11. Same— After-Occubbing Facts. 

A judgment is conelusive only as to the matters capable of being contro- 
verted between the parties at the time and as to tbe conditions then exist- 
Ing, and cannot operate as an estoppel as to after-occurring facts, not in- 
volved in the suit In wbich the judgment was rendered. 

[Ed. Note. — For cases In point, see vol. 30, Cent. Dig. Judgment, § 1267.] 

12. QuiETiNG Title— Removal of Clohd— Deceee— Scope. 

An unfoimded claim by an owner of cutting-stone rights to the right to 
use a side track built by the owner of the laud constitutes a cloud on the 
latter's title, which he may hâve removed by a decree quietiug the title, 
and enjoining the claimant from ever again making the claim ; but the 
decree should clearly and explicitly exempt from its opération the right of 
the claimant to exercise his cutting-stone rights and his right to the use 
of the surface of the land in ail such reasonable ways as may be necessary 
to make such right effective. 

Bodley, Baskin & Flexner, for complainant. 

Lewis McQuown and Wright & McElroy, for défendants. 

EVANS, District Judge. Through the médium of certain convey- 
ances, the complainant became the owner in fee of part of ail of a 
certain tract of land in Warren county, Ky., known in this and a former 
litigation as the 'Xoving Tract." Some years previoiis the défendants 
or their ancestor had purchased an easement therein described as the 
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undivided one-third of the cutting-stone rights in the land. In a pro- 
ceeding in the Warren circuit court a division was had between the ^o- 
owners of the cutting-stone rights, and the share of the défendants 
therein according to the division thereafter made was confined to cer- 
tain portions of the lands described in the plat of it as Nos. 2 and 4, 
though a small part (150 feet) on the eastern front of No. 4 was yielded 
to the complainant, Other parts of the land — especially a lot known 
as No. 1 — were not included in the portion allotted to the défendants. 
The order of the Warren circuit court directing the division by the 
commissioners, which order was made December 22, 1900, contained a 
clause in this language : 

"In (îividing the knob land sai(î commissioners shall take into considération 
the accessibility of those portions allotted to each party to the railroad run- 
ning from llemphis Junction to the White Stone Quarry, and shall, as far 
as possible, so divide said land as to render each portion thereof into which 
it Is divided equally accessible to said railroad." 

The deed of the commissioners who made the division contained 
this clause : 

"It is espwinlly nndcrstood and agrced in the foregolng conveyanoes, that 
only the cuttijig-stone right or interest in said land is conveyed to said parties, 
and no right or daim therein other than the cutting stone is conveyed. Each 
of said parties takes the cutting stone in the land described above as con- 
veyed to it or her, and no other right or interest in the land is conveyed or 
waived by either party, but each holds and niaintains its ownership exeept 
as to the cutting stone therein as Is now vested, or may hereafter be vested in 
said parties." 

A certain agreement, without date, but probably made in 1901, be- 
tween the parties in interest, in respect to the division, contains the 
foUowing clause : 

"In this agreement and division it is distinctiy understood that nothing is 
granted save the cutting stone in the lands above described. So far as other 
rights and interests are concerned each party holds and maintains its owner- 
ship therein as is now vested in said parties respectively." 

Under certain other agreements between varions persons previously 
interested, a railroad track was laid many years ago by the Louisville 
& Nashville Railroad Company, extending from its main line, near 
Memphis Junction, to the quarries now owned by the complainant. 
This track, up to a few months ago, was owned by the railroad Com- 
pany, and was operated by it under certain agreements found in the 
record ; but the railroad company only owned the superstructure, and 
not the land on which it was erected. This track extended over lot No. 
1, and nearly across lot No. 4. The défendants opened a quarry on 
lot No. 2, not far from the end of the railroad track on No. 4, and 
claimed that they had the right, upon the facts disclosed by the record, 
to bring their stone to the railroad track on that lot, and that it was the 
duty of the railroad company to give them facilities for its transporta- 
tion equal to those afïorded to the complainant. In this situation the 
complainant brought a suit in equity in the Warren circuit court against 
the défendants in the présent suit and others to secure an adjudication 
of its rights. The resuit of that suit, as finally settled in the fore part 
of 1903, was a judgment to the effect, first, that the défendants did 
not own, nor hâve any interest in, the railroad, either on lot No. 1 or 
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lot No. 4, or anywhere else, notwithstanding the clauses above recited 
as having been contained in the commissioners' deed, and in the agree- 
ment without date, and in the order of the Warren circuit court direct- 
ing the division of the cutting-stone rights; second, that the railroad 
Company, being a common carrier, was, as such, bound to furnish to the 
défendants facilities for the transportation of their stone upon an equal- 
ity with the complainant; but, third, though not expressly, it was 
necessarily, and in the nature of the case, confined to the time when 
the railroad company should own or operate the track. The judgment 
unquestionably adjudicated and settled the rights and duties of the liti- 
gants in that suit up to July, 1903, and would hâve settled them for ail 
time to come if the then existing status had continued. But it did not 
continue. Some time after that judgment was made final, the com- 
plainant and the railroad company abrogated the agreement referred 
to in the opinion of the Court of Àppeals as to the track on lots Nos. 
1 and 4, as unquestionably they had the right to do, and the complain- 
ant purchased from the railroad company ail those portions of the 
track, and became thenceforward the sole owner thereof; leaving in 
the railroad company neither ownership in it, nor management or 
control over it. Nor after that date did the railroad company operate 
or manage that portion of the track, nor claim or exercise the right to 
do so. The défendants, however, continued to insist that they had the 
right to hâve their stone and other f reight transported over the track on 
lots Nos. 1 and 4, and the complainant brought this action to obtaiii 
the relief asked in the prayer of the bill of complaint as amended. 

The complainant, on such partial présentation of the case as coulcl 
be made by ex parte afifidavits, asked a temporary injunction pendente 
lite. After a most painstaking considération, the court on January 
26, 1904, delivered an opinion dealing with the case as then developed. 

To that opinion it fully adhères, after a further and very industrious 
reinvestigation of the case. That opinion, as far as it goes, expresses 
our view upon the questions then presented, and makes it unnecessary 
again to go into détails upon the propositions then discussed, though 
some others hâve risen at the final trial which must also be dealt with. 

1. In the suit in the state court the défendants Oman filed an answer 
which they made a cross-petition against the Louisville & Nashville 
Railroad Company and others; and upon the issues raised on that 
pleading the state circuit court, inter alia, adjudged that: 

"The défendant the Louisville & Nashville Railroad Company Is ordered 
<and enjolned to hanl and carry for said défendants Oman such supplies and 
other stores as said défendants may demand, from the Memphis Junction of 
the Louisville & Nashville Railroad Company to said Omans' quarry laud on 
the railroad as now coiistructed Into the land allotted to said Omans in the 
division between the said Omans and the Bowling Green Stone Company, and 
to haul and carry for said Omans the product of their said quarry over said 
l'oad to Memphis Junction." 

The judgment upon those issues was afifirmed by the Court of Ap- 
peals (115 Ky. 369, 73 S. W, 1038), and Judge Barker, in delivering 
its opinion, said: 

"We think, under his right to the cutting stone, as now flxed by contract, 
appellee is entitled to ship and receive freight at any reasonable point along 
the road as now constructed, which lies upon any part of the Loving traci. 
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which was set apart and eonveyed to him in the settlement had between him 
and the Columbia Finance & Trust Company." 

Upon this the défendants base one of their chief arguments against 
the relief sought by the complainant's bill. As said in my former 
opinion, if this were ail, and if there had been no change of contract or 
of property rights, the, matter would be closed against complainant by 
adjudication at the outset. But the Court of Appeals, when we con- 
sider its whole opinion, evidently regarded its gênerai language as ap- 
plicable only to the exact case before it, and expressly recognized tlie 
possibility of a change of the contract between the complainant and the 
railroad company. It will be observed that no time limit is fixed in 
the order, and it is open to the fair construction that, when such a 
change should be made, new relations and new rights would arise, and 
put an end to that extent to the opération of the injunction. In the 
présent case, as pointed out in the former opinion, no relief is sought 
against the railroad company, nor will any attempt be made b}' this 
court to interfère with the state court's injunction now resting upon the 
railroad company. That is a matter with which the state court alone 
is concerned, and must be settled by it. But I may be permitted to 
renew an expression of doubt as to whether the state court will not 
itself feel that a new situation has arisen by the, sale of the track on 
lots Nos. 1 and 4, and by the abrogation of the contract between 
complainant and the railroad company, which will cause that court to 
limit the gênerai language above copied from its judgment, and con- 
fine the enforcement of its injunction within limits to be determined 
by the new situation, wherein the railroad company may hâve no right 
or power to use or operate the switch on lots Nos. 1 and 4 because of the 
abrogation of the contract which gave it the right to do so, and because 
it has sold the switch. 

That the railroad company and the complainant were not bound to 
keep their contract in force for the benefit of the défendants is a con- 
clusion Sound of itself, and one that must follow from the ruling by 
the Court of Appeals that the défendants hâve no légal interest in the 
switch, emphasized by the fact that the court bases ail the rights it 
gave to défendants, and ail the duties it imposed on the railroad com- 
pany, upon the fact that the latter was a common carrier operating the 
switch on those lots as part of its System. This was the only ground 
upon which the duty of the railroad company could be based, but when 
it ceased to own or operate the switch it had neither right nor power 
to use it. The right and power to use the switch had passed to an- 
other, and whether the state court will attempt to compel the carrier 
to use property to which it has no title or right, for the benefit of the 
défendants, is an important question for that court, and not for this. 
We hâve no part in it. But while thèse matters are exclusively for the 
state court to settle, so far as they may affect the railroad company, 
this court has been asked by the bill of complaint in this case to act 
upon the défendants, and compel them to desist from making certain 
claims to complainant's property. It is therefore the défendants, and 
not the railroad company, which this case may affect, and it is only 
the questions between the actual parties to this suit which we hâve 
endeavored to ascertain and détermine. 
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The essential question may, we think, be thus stated: Whatever 
may be their rights as between themselves and the railroad company 
alone, hâve the défendants any right whatever to use or to compel the 
complainant to submit to the use by the common carrier for défendants' 
benefit of complainant's property, viz., its switch on lots Nos. 1 and 4? 
If the railroad company hauls freight for défendants, it must be al- 
lowed to collect toUs therefor; and thus we should hâve the carrier 
getting compensation for the use of the complainant's property not 
only without the latter's consent, but over its protest, and without a 
judicial proceeding of condemnation. This, we think, cannot be the 
law. 

2. In the former opinion it was held that the défendants had no 
property interests in the railroad switch. This was res adjudicata in 
the suit in the state courts, and binding upon ail parties and ail courts. 
Judge Barker, in delivering the opinion of the Court of Appeals in the 
state court case in 1903, said : 

"John Oman, haviiig opened a quarry on the Loving tract, set apart to Mm. 
very near the qiiarry operated by the Bedford-Bowling Green Stone Company, 
is naturally very anxious to use the switch in transportlng hls machlnery to 
his quarry, and In transporting his stone to the main line of the Louisville 
& Nashville Railroad; .it being impracticable to hanl such heavy freight for 
so long a distance in any otlier way. We do not think, however, he bas any 
interest in the switch in question. It was built by the White Stone Quarry 
Company, a remote vendor of appel lauts, under the lease of 1870, and that 
instrument contains no covenant for its conveyance to the lessors at its ex- 
piration, at which time, being part of the realty, in the absence of any stipu- 
lation governlng the matter it became the property of the owners of the soi! 
to whlch it was afflxed. In order for appellee Oman to prove himself entitled 
to an interest in the railroad switch involved in this lltigatlon, It was incum- 
bent upon him to exhiblt some muniment of title by which he acquired an in- 
terest in it. This he bas wholly failed to do. Even should it be held that his 
remote vendor, B. G. Sanders, acquired an interest by the terms of the lease 
of 1870, It would stlll be necessary for him to show transmission of that right 
to him. He purchased the Interest he holds at a judicial sale in the settle- 
raent of Milton Peland's estate, and the deed of the commlssioner of the court 
In that case to him, after describlng the land contalning the cuttlng stone to 
be conveyed, contains this stipulation: 'That which is eonveyed is the In- 
terest of M. C. Feland, in the cuttlng stone on the land aforesaid, being one- 
thlrd interest' So that ail he purchased was an interest in the cutting stone, 
and not an Interest In the railroad switch." 

3. The Louisville & Nashville Railroad Company is so obviously a 
common carrier that the proposition needs no remark, but it had built, 
and, up to the final décision in the state court case, had owned and 
operated, the track on lots Nos. 1 and 4, under certain contracts ex- 
hibited in the record. And so Judge Barker, in the opinion referred 
to, said: 

"This contract, and other évidence In the record bearlng upon the question, 
shows that the Louisville & Nashville Railroad Company, during the con- 
tlnuance of this last contract, bas the control and management of the railroad 
switch. It owns, controls, and opérâtes the englnes and other rolling stock 
whlch pass over the line. It keeps the roadbed in repair, and owns ail of the 
materlal which goes into it. So far as this record shows, it exercises the same 
control and dominlon over this line that It does over any other part of its 
System, and we think, by the terms of the contract In question, the switch, 
during the continuance of the contract, at least, became a part of the gênerai 
System of the Louisville & Nashville Railroad Company. This being so, it 
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cannot lawfully refuse to receive and transport freiglit belonging to appellees 
to and from such reasonable points along the Une at which they niay law- 
fully sliip or receive it. * * * While It is the duty of the railroad coiupany 
thus to receive and transfer frelght for the appellee, this can be done only at 
points along the Une of the railroad switch in question at whIch appellee may 
lawfully receive or ship It. He bas no right to trespass upon the private prop- 
erty of appellants In order to reach the road." 

Hère the exact grounds of the court's ruiing on this proposition are 
stated, and, as already observed, if that status had remained, there would 
hâve been no room for the pending suit. Every question in it would 
hâve been settled by final adjudication. But it will be observed that the 
learned judge appears to limit the then existing status by the language 
"during the existence of the contract." This was an unavoidable re- 
suit. This contract was abrogated in June or July, 1903, and, of course, 
ended the status, unless something legally similar took its place. The 
court now fînds, from the prépondérance of the testimony, that nothing 
substantially or legally similar did take its place. It seems to us now, 
upon the fact shown by the testimony, that the railroad track on lots 
Nos. 1 and 2 is nothing more or less than a private switch belonging to 
the complainant, and that it is used only as such in the ordinary way of 
such switches, and that it is not owned, operated, controlled, or managed 
by the railroad company. If this be true, then it follovvs that the ques- 
tions involved in the pending litigation, viz., those arising out of the 
ownership of the track on lots Nos. 1 and 4, by the complainant by its 
purchase from the railroad company, were neither litigated nor de- 
termined, and could not hâve been litigated or determined, in the suit in 
the State court, and consequently that they are entirely open for con- 
testation in this suit. I can see no reason for doubting this, inasmuch 
as the ownership of the property changed after the conclusion of the 
former litigation, and the rights now in contention arise out of that 
subséquent sale. Having sold the switch, the railroad company has 
no power or right, for its own profit, to use it as it pleases, either as a 
carrier or otherwise. 

4. If, as we hâve found to be a fact, the track on lots Nos. 1 and 4 
is a private switch, and the sole property of the complainant, in which 
the railroad company has no interest, and over which it exercises no 
control or management, then, as the Court of Appeals has determined 
that the défendants hâve no property interests therein, it follows that 
they hâve no right, after hauling their stone on lots Nos. 1 and 4, to de- 
mand that the railroad company shall then hâve the right to take it 
from them on either of said lots, and transport it over the complainant 
track to that of the railroad company at the eastern line of lot No. 1. 
The court finds from the testimony that the railroad company's line 
now terminâtes at the point last mentioned, to wit, the eastern line 
of lot No. 1, or, rather, at the southeastern corner of that lot, and that 
it does not own or operate any railroad beyond that point, or over any 
part of lots Nos. 1 and 4. That the défendants cannot compel either 
the cornplainant or the railroad company to transport the défendants' 
stone or other freight over the track on lots Nos. 1 and 4 must necessa- 
rily be the resuit, unless the défendants hâve some rights, légal or 
équitable, to compel the complainant and the railroad company to keep 
alive their contract for the benefit of the défendants, although the parties 
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thereto themselves wish to abrogate that contract. In the former opin- 
ion delivered herein, we endeavored to show that the défendants hâve 
no right to insist that that contract should be kept alive for their benefit. 
We adhère to the views then expressed, especially where it was said : 

"If the défendants had any légal or équitable title to the switch, or any part 
of It : if they had paid any part of the cost of constructing the same ; if they 
had done anything more merltorious In the premises than to cherish a désire 
to use the switch for their own beaeflt, without contributing to the expansé 
of its construction and maintenance — I should be inclined to overrule the mo- 
tion for an injunction, as in that event they would then hâve what now they 
hâve not, namely, an équitable Interest in the switch. But as the défendants 
hâve no tltle to the switch, and hâve paid no part of the costa thereof, there 
seems to be little or no merit In any claim they may make to a right to use 
another person's property." 

5. By the provisions of the contract between the complainant and 
the railroad company dated February 28, 1901, there might be a can- 
cellation thereof, and in that event it was provided : 

"In case this contract should be canceled in the manner above provided the 
said Bedford-Bowling Green Stone Company is hereby given the right to pur- 
ehase the materlal in said track by paylng in cash to the Louisville & Nash- 
ville Railroad Company within sixty days from the receipt of notice of can- 
cellation the value of said material, and should the Bedford-Bowling Greeu 
Stone Company fail to exercise its option to purchase said material, then the 
said Tjouisville & Nashville Railroad Company hereby reserves and is given the 
right to take up and remove said material without let or hindrance on the part 
of said Bedford-Bowling Green Stone Company, or any other person." 

On the 29th day of June, 1903, that contract was canceled by mutual 
written agreement of the parties, and ail the material in the track on 
lots Nos. 1 and 4 was purchased by the complainant from the railroad 
Company. The question of whether the sale to the complainant by 
the railroad company was a real or a pretended transaction may be 
easily disposed of. It is hardly a badge of fraud that the purchase price 
was not paid in cash. The parties, being sui juris, had the right and 
power to arrange this to suit themselves, even if it did change the terms 
mentioned in the contract of 1901. That it was intended to be so paid 
is évident. But if the parties agreed to an extension, and to a prom- 
issory note for the price, it is no concern of the défendants. We can- 
not properly say that the prépondérance of the évidence overcomes the 
presumption of fairness, or supports the suspicions of the défendants. 
They charge and they must prove the characteristics they impute to 
the sale. The burden upon this phase of the case is upon the défend- 
ants, and we are clearly of opinion that they hâve not sustained their 
view. As the complainant and the railroad company had the right 
to make the contract of sale, their exercise of that right cannot be suc- 
cessfully questioned by an outsider, unless upon the clearest grounds. 
And if the right to make the contract existed, the motives of the par- 
ties became immaterial. McDonald v. Smally, 1 Pet. 620, 7 h. Ed. 
287 ; South Dakota v. North Carolina, 193 Û. S. 310, 311, 34 Sup. 
Ct. 269, 48 L. Ed. 448. Of course, if the railroad company had had no 
right to abrogate its contract with the complainant, and if the parties 
thereto did not hâve the right to abrogate that contract, and if the 
complainant had no right to buy the track on those lots from the rail- 
road company, then différent results might follow; but if the railroad 
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Company had the right to sell the material in the switch, and the right 
to abrc^ate the then existing contract, we cannot say from the évidence 
that there was in fact no sale made, or that there was no abrogation of 
the contract existing between the parties, and which, on its face, plainly 
stipulated for such abrogation. 

6. A common carrier cannot be required to receive freight on or 
along a private switch. Its duty in that regard is confined and limited 
to its own dépôts or shipping or receiving points. Hence the reason- 
ableness of the expressions in the opinion of the Court of Appeals above 
copied, wherein it is said, first, that the railroad company "cannot law- 
fully refuse to receive and transport freight belonging to appellees to 
and from such reasonable points along the line at which they may law- 
îuUy ship or receive it" ; and, second, "while it is the duty of the rail- 
road company thus to receive and transport freight for appellee, this 
can be donc only at points along the line of the railroad switch in ques- 
tion at which appellee may lawfully receive and ship it. He has no 
right to trespass upon the private property of appellants in order to 
reach the road." 

7. But the Court of Appeals, in its opinion, said : 

"Although the part of the Loving tract upon which the railroad switch lies 
(being No. i on plat) is now owned in fee by appellants Bedford-Bowling Green 
Stone Company, the right to take the cutting stone which belongs to appellee 
iiecessarily carries with it such reasonable use of the surface over the stone, 
as is necessary to make appellee's interest in the land available." 

It doubtiess goes without saying that the défendants, as owners of 
the cutting-stone rights on lots Nos. 2 and 4, ex necessitate rei hâve the 
right of ingress and egress. That right is essential to the enjoyment of 
their grant, and, besides being iînally adjudicated by the Court of 
Appeals, is per se obvions. Furthermore, and upon the same grounds, 
the défendants are entitled to such reasonable use of the surface over 
the stone on lot No. 4 as may be necessary to the same ends. Ail of 
this, however, refers to the surface over the stone. The rights re- 
ferred to might, in this advanced day and génération, be regarded as 
necessarily including the right to build railroad tracks, tramways, roads, 
or bridges, within the meaning of the phrase "reasonable use of the 
surface over the stone." But if such structures are allowable or neces- 
sary for the purpose of making the cutting-stone rights available, the 
défendants must build and equip them at their own charges. Their 
right is to use the "surface over the stone." No court has held, and 
this court will not hold, as at présent advised, that the défendants hâve 
the right to use the structures put upon that surface by others, or those 
purchased by others at their own expense, and for their own uses and 
purposes. I hold that the right to use the surface over the stone, and 
the right to ingress and egress, as to lots Nos. 1 and 4, do not give or 
include the right to use "structures" and facilities erected on that sur- 
face, and now owned by another, who is entitled to it for its own pur- 
poses. If the défendants require those structures in order to reach their 
quarry and enable them to ship their stone, they must either acquire a 
right to use those structures by private negotiation, or by a proper pro- 
ceeding of condemnation. While it may, therefore, possibly be ad- 
missible for the défendants, if necessary to the enjoyment of their 
134 F.— 29 
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grants, to construct a railroad, tramway, road, or other means of making 
their grant available or profitable, it is whoUy inadmissible for them 
to claim the right to use for their own purposes the structures now be- 
longing to another, except upon condition that they purchase the right 
by agreement, or condemn and pay for it under section 815, Ky. St. 
1903. 

8. Much of the défendants' testimony bears upon an effort to show 
that there could easily be an extension of the track on lot No. 4 to the 
défendants' quarry, and that the track on that lot, without inconven- 
ience to the complainant, could be used at least half of the time for 
défendants. But ail of this is evidently immaterial, unless the de- 
fendants hâve some légal right to the track or to its use. The fact, if 
it be such, that the défendants could use complainant's property with- 
out injury or inconvenience to complainant, might appeal to the cour- 
tesy or generosity of the complainant; but surely it does not, under 
our imperfect System of laws, give to the défendants any légal or 
équitable rights which the courts can recognize or enforce. 

9. Much proof was also introduced by défendants to show that the 
railroad company uses the track on lots Nos. 1 and 4 precisely as it did 
for many years prior to June, 1903. In a certain very superficial sensé, 
this is true, because at times the railroad company, when requested by 
complainant, still sends its engines, with freight cars, along and over 
the track on those lots. But as already stated, the use of the track in 
that way is only very superficially similar to the previous use. The 
différence, in reality, is very great. The sending of engines and cars 
over a railroad track is practically the only use to which such a track 
is ever put, vvhether it be a railroad line, proper, or a mère private 
switch, and ail such use is practically the same, especially to the view 
of a mère outside observer; but in this case the railroad track was 
owned by the railroad company previous to July, 1903. That company 
could repair, raise, lower, change, or remove it at will. Now it can 
do none of those things. Before that time it had the exclusive right 
and power to send its engines and cars over the track, either on a regu- 
lar schedule or otherwise, as it might détermine. Now it has no such 
right. Before that time it had the complète control and management 
of the track, and this is the very essence of "operating" a railroad, and 
in this sensé we use that word in the connection in which it is found in 
the opinion of the Court of Appeals. Now the railroad company does 
not control or manage the track on lots Nos. 1 and 2, and has no au- 
thority over it. Consequently it does not "operate" it, and has not 
done so since a time antedating the commencement of this suit. 

10. The railroad company does not, as we hâve seen, now "own," and 
cannot in any fair or légal sensé be said to "operate" — that is to say, 
authoritatively control or manage— what we hâve concluded to be the 
private switch on lots Nos. 1 and 4. As is no doubt the case in respect 
to other private switches, the carrier, when informed by the owner of 
the switch that it has freight to ship, and when requested to furnish 
cars for the purpose, does so by sending empty ones, which, after being 
loaded, are hauled away. This is a désirable business arrangement, 
suggested by prudence and foresight. Such arrangements require ex- 
pensive structures. The switch in this case is obviously necessary to 
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complainant's business. It was bought by complainant for use in that 
business, and, while the court sees the difficulties of défendants' posi- 
tion, it finds no law which imposes either a légal or équitable obliga- 
tion upon the complainant to furnish the use of that switch to the de- 
fendants free of cost. As already stated, the expenses for furnishing 
the use of the switch to the défendants must be settled by agreement 
of the parties, or through the médium of a condemnation proceeding. 
Thèse results necessarily follow from the complainant's ownership of 
the switch. 

11. Upon the question of res adjudicata, it may specially be re- 
marked that in the suit in the state court one question was whether the 
railroad company, a common carrier, should dévote its track on lots 
Nos. 1 and 4 to the uses of the shipping public— the défendants equally 
with others. That question was adjudicated in the affirmative. The 
ratio decidendi was the carrier's ownership and opération of the line. 
When, as hère, that reason ceases, the rule ceases, of course. In this 
suit the entirely différent question is, shall the railroad company be 
compelled or permitted to use as its own, for the benefit of the de- 
fendants and itself, as a common carrier, certain property which it has 
sold to the complainant, and which the railroad company no longer 
either owns, contrôla, or opérâtes. That question, as we bave seen, 
was neither raised nor adjudicated in the suit in the state court, and 
could not bave been raised. It is therefore open for adjudication hère, 
and must be determined. Under the mandatory injunction from the 
state court, the railroad company must receive freight from défend- 
ants for shipment at ail points on its line where it may lawfully receive 
or ship freight. That injunction is still in full force, as against the 
railroad companv, to whatever extent the state court may adjudge; 
but we hold, under the entirely new case now presented, that the de- 
fendants bave no right to use, or to daim the right to use, or hâve used 
for their benefit, the switch on lots Nos. 1 and 4. This ruling in no 
way conflicts with that of the state court in the case actually before it, 
for the railroad company then owned the switch, which has since be- 
come the complainant's property, with ail that this implies. Nor can 
either the défendants or the railroad company lawfully trespass on what 
is now complainant's property in order to ship défendants' stone. 

12. It is still vigorously insisted that to grant the relief prayed for, 
so far, at least, as an injunction is concerned, would violate section 720, 
Rev. St. U. S. [U. S. Comp. St. 1901, p. 581], by enjoining proceed- 
ings in a state court. We endeavored to state with clearness our views 
on this proposition in the previous opinion, and will not repeat what 
was then said. While it is true that the défendants could not claim 
the right to use the railroad track on lots Nos. 1 and 4 if the injunction 
in this case should be permanently continued, and would thus be unable 
to ship freight over it, this would not resuit from enjoining any pro- 
ceeding in the state court, but would corne from enjoining the défend- 
ants personally from interfering with the rights of the complainant by 
using or causing to be used its property acquired after the judgment in 
the state court ; such requirement being in no way contrary to the judg- 
ment of that court, and in no way being in conflict therewith. If the 
state court had, in substance or form, enjoined the railroad company 
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from ceasîng to operate or from selling the track on lots Nos. 1 and 4, 
the case would be différent; but the state court certainly did nothing 
of that sort, and left the complainant and the railroad company free to 
make the contracts entered into by them in June or July, 1903. To the 
utmost extent that the railroad company "opérâtes" or "owns" a rail- 
way in the direction of the défendants' quarries, it is bound to afford 
défendants facilities for transporting freight equal to those furnished 
complainant. The judgment in the state court did not go further and 
require the railroad company to continue to operate any part of its 
lines. 

13. The learned counsel for défendants, in their very able arguments, 
seek to base défendants' right to the use of the railroad track on lots 
Nos. 1 and 4 upon the clause contained in the order made in 1900 by 
the state court in the division suit, and upon the clause in the conimis- 
sioner's deed made thereunder, and upon the clause in the unsigiied 
stipulation, which hâve been set eut in full in the opening portions of 
this opinion. Those matters were before the Court of Appeals, but, 
notwithstanding their terms, that court adjudged that the défendants 
had no légal interest whatever in the railroad track, and thus foreclosed 
that claim of the défendants. The duty of the railroad company was 
ascertained and fixed upon the gênerai principles of law applicable to 
common carriers, as supplemented by the provision of the Kentucky 
Constitution and laws. Those duties relate only to the lines of raihvay 
which the railroad company owns or opérâtes, and 'thus, as ever, we 
are brought back to the question of fact, viz., does the railroad com- 
pany operate — that is, authoritatively control and manage — the track 
on lots Nos. 1 and 4? 

14. The gênerai rules of law applicable to this case are so well set- 
tled as in many respects to hâve become elementary. They may be 
stated as follows : 

(1) The judgment of a court of compétent jurisdiction in any pro- 
ceeding at law or in equity precludes and bars ail subséquent litigation 
between the same parties or their privies upon the same cause of action, 
provided the judgment was upon the merits of the controversy. 

(2) The ruïe extends not only to the issues actually involved and 
determined, but also to such as might hâve been made upon the cause 
of action set up in the first suit. 

(3) But in the language of the authors, found on page 777, vol. 24 
(3d Éd.), of the American & English Encyclopœdia of Law, thèse gên- 
erai principles are modified "by changes of condition." They say : 

"And an adjudication Is concluslve only as to those matters capable of 
belng controverted between the parties at the time, and as to conditions then 
exlsting, and eannot operate as an estoppel to auother action or proceedlng, 
which, though involving the same rights passed upon, Is yet predlcated upon 
faets that hâve arlsen subséquent to the former adjudication." 

(4) In 2 Black on Judgments, in section 617, is found this language: 

"Of course, a judgment belng conelusive only upon matters within the is- 
sues, it is not an estoppel as to after-occurring facts, not Involved In the suit 
In which the judgment was rendered." 

(5) In the case of Third National Bank v. Stone, 174 U. S. 434, 19 
Sup. et. 759, 43 L. Ed. 1035, it was held that a question eannot be held 
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to have been adjudged before an issue on the subject could possibly 
hâve arisen. 

(6) The following cases decided by the Suprême Court of the United 
States and the Court of Appeals of Kentucky estabHsh indubitably the 
proposition that in a case hke this the adjudication in the state court in 
the first suit can operate as an estoppel only to the extent that it decided 
questions that may to some extent, at least, be involved in this suit. 
They seem to the court fully to sustain the position it has taken in this 
opinion: Jones v. Commercial Bank, 78 Ky. 423, 424; Cromwell v. 
Sac Countv, 94 U. S. 353, 24 L. Ed. 175 ; Wilmington R. Ce. v. Als- 
brook, 146 U. S. 302, 13 Sup. Ct 72, 36 L. Ed. 972; Dennison v. 
United States, 168 U. S. 249, 18 Sup. Ct. 57, 42 L. Ed. 453; l.'esbit 
V. Riverside Independent District, 144 U. S. 618, 12 Sup. Ct. 746, 36 
L. Ed. 562; Davis v. Brown, 94 U. S. 428, 24 L. Ed. 204; Roberts v. 
Northern Pacific R. R., 158 U. S. 27, 15 Sup. Ct. 756, 39 L. Ed. 873. 
Many cases to the same effect are collected in Rose's ÎS^otes on United 
States Reports. 

15. We have considered fully ail the contentions of the défendants, 
and find ourselves somewhat unwillingly brought to the conclusions 
we have stated. It only remains to be seen what relief is to be given 
under the bill. The complainant has the légal title to the lands em- 
braced in lots Nos. 1 and 4, subject to a stone-cutting easement in the 
greater part of lot No. 4. It has the actual possession of both lots. 
The légal title and possession referred to include the railroad track con- 
structed on those lots, that track having become by the sale to com- 
plainant a part of the freehold. It is quite clear from the pleadings 
and contentions of the parties that défendants claim the right to have 
the use of the railroad track on the two lots, although John Oman, in 
his déposition, attempts to disguise it by claiming it over the shoulders 
of the railroad company as a carrier. But however attempted to be dis- 
guised, the fact is clear that défendants do claim the right to have the 
railroad track now on lots Nos. 1 and 4 subjected to their uses for the 
transportation of the stone quarried by them from the Loving land. 
To this we think they have no just right, as against the complainant ; 
and the unfounded claim is a cloud on complainant's title, which it hay 
the right to have removed, and its title quieted in respect thereto. If 
the défendants do not make the claim we have described, there was no 
necessity or propriety in the vigorous défense and elaborate préparation 
shown by the large record in this case. The complainant is entitled, as 
we conceive, to a decree quieting its title and removing the cloud re- 
ferred to, and to an injunction perpetually restraining the défendants, 
and each of them, from ever again making said claim. But the judg- 
ment should clearly and explicitly exempt from its opération and from 
the opération of the injunction the right of the défendants, and each 
of them, to reasonably excavate for and eut and remove the stone from 
those portions of lot No. 4 in which they have the exclusive cutting- 
stone rights ; also the défendants' right to full and free ingress thereto 
for those purposes at ail times, and to full and free egress therefrom, 
and the right to use the surface over the stone in said land in which 
they own the cutting-stone rights in ail such reasonable ways as may 
be necessary to make those rights effective. Ail of thèse things as to 
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lot No. 4 should be explicitly secured to the défendants and reserved 
to them in the judgment. The judgment should also explicitly dis- 
claim any right or purpose of this court in any wise to interfère with 
the injunction against the Louisville & Nashville Raiiroad Company 
covered by the judgment of the state court. 

As the défendants did not disavow nor attempt to disavow in their 
answer their said claim to hâve said raiiroad track on lots Nos. 1 and 
4 used for their benefit in the way indicated, they must be charged 
with the costs of the action. 

Judgment accordingly may be prepared and submitted. 



GRAHAM V. OREGON R. & NAV. CO. 

(District Court, S. D. Kew York. December 16, 1904.) 

1. Admiealty—Jurisdiction— Maritime Conteact. 

A trafic agreement between a raiiroad Company and tlie owner of 
certain steamsliips, wliicli were to be used in connection with the raii- 
road of the first party as a part of a through line of transportatiou, by 
which agreement the parties were to co-operate in the opération of sucli 
line and divide the receipts as Connecting carriers, as tiierein speeified 
In détail, is not maritime in its nature, and a court of admiralty is 
without jurisdiction of a suit for its breach. 

In Admiralty. On exceptions to libel. 

Thomas D. Rambaut and J. Parker Kirlin, for libellant. 
Maxwell Evarts and Robert D. Benedict, for respondent. 

ADAMS, District Judge. This is a controversy which arises upon 
exceptions to the libel, as follows : 

"I. That It appears upon the face of the libel herein that this Court Is 
without jurisdiction of the cause of action set forth in said libel. 

II. That the eontract and agreement alleged in said libel is not a contract 
and agreement civil and maritime, and that an action of damages for the 
breach thereof Is not within the admiralty and maritime jurisdiction of this 
Court." 

The libel allèges as follows: 

"FiEST.— The libelant, Robert A. Graham, Is a résident of the State of New 
Yorlî, and of this District. At ali the times hereinafter mentioned tlie re- 
spondent, the Oregon Raiiroad & Navigation Co., was and stlll Is a corpora- 
tion organized and existing under and by virtue of the laws of the State of 
Oregon, but it has property, crédits and moneys in this District, to wlt. In the 
Central Trust Company of New York, whose address is 54 Wall Street, New 
York City. 

Second. — On or about October ]st. 1900, at Portland, Oregon, the libelant 
and the respondent, acting through its duly authorized agents, entered into 
an agreement by which it was agreed between the parties that the libelant 
should furnish steam vessels to run monthly between Portland, Oregon, and 
ports in China and Japan, and to carry cargoes to be furnished by the re- 
spondent In trade between points in the United States, Canada and Europe 
and ports of China and Japan, and that the respondent should furnish 
cargoes to be carried by the vessels. 

It was further agreed that the steamships should be capable of carryiug 
4,000 tons of measurement cargo, and that the through rate of freight on the 
cargoes carried by steamship and raiiroad should be divided equally between 
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the libelant and the respondent, Bubject to certain provisions wlth regard 
to minimum payments, in certain eontingencies, to both parties to the agree- 
ment. 

It was further agreed that should it become necessary or advlsable to ac- 
cept throngli rates lower than a basis which should yield frelght to the 
libelant at the rate of thirty-flve cents per hundred pounds on cargo carried. 
such lower rates should be first agi'eed on betvveen the parties to the said 
agreement, and after deducting from this rate such arbitraries as would be 
denianded by the connections of the respondent, the balance of the said rate 
should be pro-rated in the proportion of fifty cents to the respondent and 
thirty-flve cents to the libelant. 

It was further agreed that If it should become necessary, in order to 
meet the compétition of another transportation Hue, the minimum rate accru- 
ing to the libelant on certain spécifie kinds of the cargo might be redueed by 
the respondent to the rate of twenty-five cents per hundred jiounds. 

It vras further agreed that ail traffie between the Pacific Coast and 
Asiatic ports, should be for the sole benefit of the libelant, and that the 
libelant should, wherever possible, forward such cargoes by the railroad of 
the respondent, or by the railroad or steamship Unes controlled by the re- 
spondent, at rates to be agreed on, but not to exceed 25% of the through rate, 
according to the steamship freight list, and with a specified minimum pay- 
ment to the respondent or its connections. 

It was further agreed that the respondent should assist the libelant in ob- 
talning low rates between Pacific Coast points on cargo liandlod at Portlnnrt. 
to or from Connecting Unes, and that on cargo from which the respondent 
received no benefit, the libelant should pay to the respondent the actual cost 
of labor service at Portland, not in excess of twenty-five cents per ton. 

It was further agreed that on cargo of not less than carload lots of 
24,000 pounds gross weight or 25 tons of forty cubic feet measurement, from 
Asiatic ports to points on the respondent's liiie between Portland and Omaha. 
the libelant might issue through bills of ladiug at the current rate of freight 
on similar goods to parallel points on couipeting Unes, but that for cargo in 
less than carload lots to points above mentioned the libelant should not 
issue bills of lading beyond Portland, and the respondent should bave the right 
to charge thereon its local rate of freight from Portland to destination. 

It was further agreed that the libelant should bave exclusive right to ap- 
point agents in Asiatic ports who should be duly authorized to act as agents 
for both parties to the agreement, and to hâve power to Issue bills of lading 
and passenger tickets and to make and name freight on ail traflîc to points 
in the United States, Canada and Europe, subject to certain provisions in 
the agreement as to rates of freight, and subject also to certain provisions in 
the agreement which permitted the respondent to establish through its 
agents In the United States, Canada and Europe, rates on trafllc for Asiatic 
points. 

It was further agreed that the libelant should bave the right, if It should 
be deemed advlsable, or necessary, to appoint, at its own expense, agents In 
Portland, Oregon, and/Q^ Victoria, British Columbia, for the managen:ent of 
the steamships at the port of call, and to procure trafBc from the Pacific 
Coast, and for the purpose of asslsting and advising the respondent in ail 
matters pertaining to the steamship service, and It was also agreed that 
the libelant should bave the right, should it be deemed advlsable or neces- 
sary, to appoint an agent at its own expense, in New Yoriv. whose duty 
should be to assist in procuring trafHc for the steamships of tlie libelant, and 
who should be under the control of the respondent in regard thereto. 

It was also agreed that subject to the above mentioned exceptions the re- 
spondent should hâve the exclusive right to appoint agents in ail points in 
the United States, Canada and Europe, who were thereby authorized by the 
libelant to act as hls agents, also, and thèse agents were to liave authority 
to issue through bills of lading and passenger tickets, and establish rates on 
ail trafiic for Asiatic points served by the libelant's steamships. 

It was also agreed that the respondent should pay to the agents of the 
libelant a commission of flve per cent, on its earnings on ail Asiatic traffie 
procured by them, and that the libelant should pay to the respondent for its 
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agents flve per cent, on Ms earnings on ail trafflc for Aslatic ports, obtalned 
by the agents of the respondent. 

It was also agreed that on the arrivai of the vessels at Portiand, the cargo 
carrled should be tallled ont by ofïicers of the steamshlp In conjunetlon with 
officiais of the respondent, and that damaged packages should be set aside, 
and for clalms thereon the libelant should be responsible, and it was also 
agreed that the respondent should give a receipt for ail cafgo received at 
Portiand, and the responsibility of the libelant as to cargo to be carried over 
the Unes of the respondent should cease on correct delivery at Portiand. 

It was also agreed that on cargo destined for Asiatic ports and delivered 
to the libelant's steamships at Portiand a tally should be kept by the offlcers 
of the steamship, in conjunetlon wlth officiais of the respondent, and that 
damaged packages should be set aside, and for claims thereon the respondent 
should be responsible. It was also agreed that the steamship officiais should 
give a receipt for ail cargo taken on board at Portiand, and that such re- 
ceipt should absolve the respondent from further responsibility as to the 
cargo included therein. 

It was also agreed that the respondent should do ail It conld to assist the 
libelant In obtaining qulck despatch in discharging and loadlng the steam- 
ships at Portiand, and to assist in making contracts for coal, provisions and 
labor required by the vessels, and to authorize and permit the respondent's 
agents everywhere actively to solicit ail and any trafflc that might be re- 
quired for the return voyages of the steamships to Japan and China. 

It was also agreed that the respondent should provide wharfage on ail 
traffic passing over the railroads of the respondent, and that on cargo to or 
from Portiand loeally, and Asiatic points, the respondent might make a 
charge to the shippers or consignées of twenty-flve cents per ton per steam- 
ship's freight list. 

It was further agreed that the respondent should render to the agent of 
the libelant, at Portiand, withln two weeks after the departure of the steam- 
ship from Portiand, or sooner, if possible, an account showing the earnings of 
the steamship, inwards and outwards, on that voyage and that the balance 
should be paid at once by the party owing, and it was further agreed that 
each round trip, inwards and outwards, should be kept separate. 

It was further agreed that the aforesaid contract between the parties 
should be binding on both parties for the term of three years from October 
1, 1900, but that the libelant should hâve the option of withdrawing his 
steamships and terminating the agreement at the end of the second year, or 
at the end of each succeeding second year, on giving to the respondent one 
year's notice, in writing, of hls Intention to wlthdraw his vessels, and to 
terminate the agreement. 

It was also agreed that the respondent might call for arbitration to déter- 
mine Its rîght to cancel contracts on giving one year's notice to the libelant 
of its désire to do so, provided the Steamship Line should not be kept up to 
the standard that would permit of its being fairly worked in compétition with 
other trans-Pacific Unes. 

It was also agreed that any disputes arising out of the terms of this agree- 
ment should be settled by arbitration, one arbitrator to be selected by each 
party, and the two so selected to choose a third, the décision of a majorlty 
of the arbitrators to be final and conclusive on the parties thereto. 

A statement of the terms of the aforesaid agreement between the libelant 
and the respondent is hereto annexed, marked 'Appendlx A,' and made a part 
of thls libel. 

Thibd. — Thereafter, pursuant to the terms of the aforesaid agreement be- 
tween the libelant and the respondent, the libelant furnished to the re- 
spondent flve steamers, capable of carrying 4,000 tons of measurement cargo, 
for the establishment of a steamship service between Portiand, Oregon, and 
ports In China and Japan, to be operated in connection with the respondent's 
railroad, and cargoes were furnished for the sald steamships by the re- 
spondent, in pursuance of said agreement, for several months thereafter, and 
until about the lOth of April, 1901, and in doing so delivered, under joint 
biUs of lading, cargoes and merchandise from its railway cars to the libelant 
at Portiand for transportation by his said Une of steamships, and received at 
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eald port cargoes from sald steamshlps whlch had been brought from Asiatlc 
ports and traùsported the same to thelr destination over the sald rallroad 
and Its connections, and also pald and recelved commissions on earnlngs on 
said trafflc and confe»red and co-operated with the libelant In preparing 
joint bills of ladlng, in arranging for voyages of the said steamshlps, in ad- 
vertislng for traffic, in employing compétent agents and in sollcitlng business. 
The name of the line «nder whlch the steamers were operated, In pursuance 
of the agreement between the parties, was the Oregon & Oriental Steamship 
Company. 

FouRTH. — Subsequently to the date of the aforesald agreement between the 
libelant and the respondent, of October Ist, 1900, the libelant expended large 
sums of money in connection wlth the carrylng ont of the terms of the afore- 
sald agreement between the libelant and the respondent; in providing and 
chartering vessels for the service; in renting offices; employing agents and 
servants; advertising sailings; endeavoring to obtain business; In making 
such altérations and changes In the arrangement and equipment of the 
steamshlps as was reasonably deemed necessary for the carrylng ont of the 
purposes of the aforesald agreement between the parties ; in alterlng and re- 
pairing docks and providing coal for the steamshlps, and generally in dolng 
things suitable and necessary for the proper carrylng out of the terms of 
the aforesald agreement between the libelant and the respondent, according to 
Its true Intent and meanlng. 

FiFTH. — Thereafter and on or about March 9th, 1901. the respondent wrong- 
fully and Improperly, by a notice In writlng, signed by Its duly authorized 
agent and représentative therefor, notified the libelant that It would wholly 
abandon, on its part, the performance of the aforesald agreement, and cance! 
the contract theretofore existing between the libelant and the respondent, at 
the expiration of thirty days from that date, and on or about the tenth 
day of Aprll, 1901, and subsequently thereto, and ever since that date, the 
respondent bas wrongfully and improperly refused and falled to carry out 
its part of the aforesald agreement of October 1, 1900, between the libelant 
and the respondent, by refusing to furnlsh or dellver eastbound cargoes to 
the steamers at Portland, by refusing to permit libelant to engage west- 
bound cargoes for shipment over respondent's railroad, under through bills 
of lading, or for through rates in pursuance of the contract; by preventlng 
libelant's steamshlps from docking at its dock in Portland, Oregon; by es- 
tablishing and operatlng a rival steamship Une In the same service, and for 
the purposes covered by the agreement with the libelant, and generally by 
wrongfully and Improperly refusing to carry out the obligations resting on 
it under and by virtue of the aforesald agreement between the libelant and 
the respondent. 

SixTH.— The libelant bas duly performed ail the obligations resting on hlm 
under and pursuant to the aforesald agreement between the libelant and the 
respondent. The respondent bas not carrled out the obligations resting on it 
under and pursuant to the aforesald agreement between It and the libelant, 
but in violation of the terms of the aforesald agreement the respondent, dur- 
ing the time that it was furnishing cargoes to the steamshlps, whlch the 
libelant furnlshed under the aforesald agreement, Itself establlshed and oper- 
ated a line of steamshlps for trade between the Pacific Coast and Asiatlc 
ports: during the same period, and in violation of the terms of the afore- 
sald agreement between it and the libelant, the respondent wrongfully and 
improperly sent an agent to Asiatlc ports, where the libelant's steamshlps had 
previously obtained cargoes, and there Issued circulars to shlppers of trans- 
Pacifle frelght and otherwlse advised the public that the trafflc agreement 
between the libelant and the respondent would be withdrawn early in the 
spring of 1901, and that the libelant could not furnlsh through bills of lading 
for cargo from Asiatlc ports to points in the Eastern States of the United 
States ; and generally in violation of the terms of the said agreement be- 
tween it and the libelant, the respondent took measures and performed acts 
wlth the intent, on its part, and the natural and probable conséquences of 
whlch were to deprlve the libelant of the beneflts accrulng to Mm under and 
by virtue of the aforesald agreement between hlm and the respondent. Dur- 
ing the period covered by the aforesald agreement between tlie libelant aad 
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the respondent, and throughout the perlod sinoe October 1, 1900, the respond- 
ent had cargoes at Portland, Oregon, for Asiatic ports, and" thèse cargoes 
were sent forward by steamers chartered, or operated by the respondent, or 
by a subsidiary eompany, or corporation, acting in «greement with the re- 
spondent or as its représentatives and agents, and thèse cargoes were not fur- 
nislied to nor sent forward on the libelant's vessels. During the same period 
there were cargoes at Asiatic ports that eonld hâve been obtained by the 
libelant for transportation on bis vessels to Portland, Oregon, and tbeiice to 
points in the Eastern States of the United States, under the ternis and condi- 
tions of the aforesaid agreement with the respondent, and thèse cargoes could 
hâve been cari'ied by the libelant on his vessels with profit, but the liliolant 
was prevented from obtaining the cargoes, or issuing throngh bills of lading 
therofor, as had been agreed, by the acts of the respondent and its servants 
aud agents hereinbefore referred to, and by the refusai of the respondent to 
perform its part of the agreement between it and the libelant of October 1, 
1900. 

Seventh.— -By reason of the premises the respondent bas become liable to 
pay to the libelant the damages resulting to hlm by reason of the failure of 
the respondent to carry ont the terms of the aforesaid agreement between 
the libelant and the respondent. Thèse damages, so far as they can reason- 
ably be measured and aseertained, amount to the sum of ?(>83,031.00, and 
consist of expenses incurred in the establishment, equipment, maintenance 
aud opération of the said steamship Une ; In the charter hire paid by tho 
libelant to the owners of the said steamships ; in the liability incurred by the 
libelant to the owners of the said vessels, by reason of the charter parties 
uecessarily and reasonably made by the libelant of vessels for the purpose 
of earrying ont the terms of the agreement between the libelant and the 
respondent ; of expenses incurred in refitting and altering the said steam- 
ships so as properly to carry out the purposes of the said agreemejit between 
the libelant and the respondent ; the expenses incurred in repairing and im- 
proving docking facilitles in Asiatic ports which were necessary, reasonable 
and proper for the earrying out of the purposes of the aforesaid agreement 
between the libelant and the respondent, and of the reasonable profits that 
directly and proximately would hâve accrued to the libelant If the respondent 
liad carried out on his part the duties and obligations resting on It under and 
by virtue of the aforesaid agreement between it and the libelant. 

EiQHTH. — Subsequently to the 9th day of March, 1901, and after the recelpt 
by the libelant of the above-mentloned notice from the respondent that thirty 
days from that date the respondent would décline to carry out the terms of 
the agreement between It and the libelant, the libelant sought to arbitrate 
with the respondent in Oregon, and subsequently in the City of New York, 
where the libelant had been referred by the duly constituted agent and rep- 
résentative of the respondent in Oregon, the différence In dispute that had 
arisen between the libelant and the respondent as to whether or not the re- 
spondent had the right to refuse to carry out Its part of the aforesaid agree- 
ment. The respondent at New York, by its duly authorisied agent and repré- 
sentative, requested the libelant to submit to the respondent his papers relat- 
ing to his claim, and thereafter the libelant did deliver to the respondent's 
agent and représentative at New York certain papers relating to the libelant's 
claim against the respondent, Including the aforesaid written notice from the 
respondent to the libelant of Jlarch 9, 1901. Subsequently thereto the re- 
spondent wholly refused and declined to arbitrate the matters in dispute 
between it and the libelant, and although duly required and requested by the 
libelant to return to him ail the papers he had submitted to It, bas wrong- 
fuUy and improperly refused and failed to do so. 

NiNTH. — Ail and singular the premises of this libel are true and within the 
admiralty and maritime jurisdiction of the United States and of this Hon- 
orable Court." 

The agreement mentioned was as follows . 

"APPENDIX A. 
Mémorandum or Ageeement made and entered Into at Portland, Oregon, 
United States of America, this flrst (Ist) day of October, 1900, between the 
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Oregon Raliroad & Navigation Company, flrst party, and R. A. Graham, sec- 
ond party. 

That whereas, the second party desires to establish a Une of steamships be- 
tween Hong Kong and the ports of Clnna and Japan, and the City of Port- 
land, Oregon, United States of America, sald steamships to be suitable for 
the intended trade between the ports of China and Japan, and other Asiatic 
ports, and points In the United States of America and Canada and Europe ; 
and 

Whereas, the flrst party Is engaged In operatlng a raliroad In the northern 
portion of the United States of America, and Is désirons of forming an 
alliance for the purpose of controlling passenger and freight traffic and other 
business between the above-mentioned points, 

Now, therefore, it is hereby mutually covenanted and agreed between the 
parties hereto as follows : 

1. Establishment op Steamship Line. 

(A.) The second party shall procure, establish, and commence to run a 
nioiithly line of steamships between Hong Kong and the ports of China and 
Japan and the port of Portland, Oregon, within one month from the date 
hereof. Sald steamships shall be capable of carrying four thousand (4,000) 
tons of measurement cargo. 

(B.) The second party shall hâve the right, should there be insufficient 
irafflc offering during the slaok season (January to April, inclusive), to run 
one steamship every two months in place of monthly. 

(C.) If the traffic offered shall increase so that it is practicable to run more 
Kfeamers than provided for by this agreement, either by shortening schedule 
time or runnlng extra steamers, the second party shall snpply theui. 

(D.) The second party shall bave the riglit, should it be deemed advisablo 
or become expédient in order to meet compétition, to call at Honolulu in 
Victoria, B. C, on the voyage to and from Portland, Oregon, and aiso to send 
its steamships on to San Francisco after leaving Portland on the inward 
voyage, returning to Portland before leaving upon the outward trip. 

2. Division of Theough Rates on Overiand Cargo. 

(A.) The through rate by steamship and rail shall be divided equally be- 
tween the parties hereto, provided that : 

(B.) The flrst party shall receive a minimum of seventy-five (75) cents per 
hundred (100) pounds to and from points east of Chicago, which are ordi- 
iiarlly termed Eastern Common points and which Include in the main : New 
York, Troy, Albany, Schenectady, Buffalo (New York); Boston, Fitchburg, 
Gloucester, Lawrence, Salem, Springfleld, Worcester (Mass) ; Hartford, New 
Haven (Conn.); Baltimore (Md.); Phlladelphia, Harrisburg, Pittsburg (Penn.) ; 
Cleveland, Cincinnati, Toledo (Ohlo) ; Indianapolis (Ind.) ; Détroit, Port 
Hm'on (Mich.) ; Paterson (N. J.); Concord. Manchester, Nashua (N. H.); 
Providence (R. I.); New Orléans (La.); Memphis (Tenn.); Toronto, Broekville. 
Kingston, Ottawa, Cornwall, Hamilton, London, Prescott (Ontario); Montréal, 
Québec (Que.). 

(O.) The flrst party shall receive a minimum of flfty (50) cents per hun- 
dred (100) pounds to and from points ordinarily termed ^S'estern Common 
points, and which include in the main: Chicago (111.); Minnnapolis, St. Paul, 
Duluth (Minn.) ; Omaha (Neb.) ; Council Bluffs, Sioux City, Dubuque, Keokuk 
(lowa) ; Leavenworth, Atchison (Kansas) ; Kausas City, St. Joseph, St. Louis 
(Mo.) ; Mihvaukee (Wis.) ; Winuipeg (Man.). 

(D.) Any réduction in the through rate from the above basis shall be borne 
by the second party until the minimum accruing to the steamships shall reacn 
thirty-flve (35) cents per hundred (100) pounds. Should it beeome necpssary 
or advisable to accept through rates lower than on above basls, such lower 
rates shall flrst be agreed upon between the two parties hereto, and after 
deductlDg from the agreed through rate such arbitrarles as are demanded 
by the connections of the flrst party, the balance of the thro>igh rate shall be 
pro-rated in the proportion of : to the flrst party flfty (50) cents, and to the 
second party thirty-flve (3.5) cents. 

(E.) Should it becoine necessary in order to meet the compétition of the 
Canadian Pacific Railway and Steamship Line, or other competing Unes in 
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the transportatlon of raw cotton or cottdn pièce goods (Domestics) destlned to 
Asiatic ports, the flrst party is hereby authorized to reduce the minimum 
accruing to the second party to a basis of twenty-five (25) cents per hundred 
pounds to meet such compétition. 

(F.) On raw silk and sillc pièce goods and other valuable cargo requiring 
equal to passenger train service, tliere shall flrst be deducted from the througli 
rate oue dollar ($1.00) per hiindred pounds to be allowed the flrst party for 
such expedited service and the remainder of the through rate to be divided 
as provided in Article 2nd, and paragraphs A. and B. 

3. Thaffio (Caego ahd Passengee) Betvvken Asiatic and Pacific Coast 

POBTS. 

i tA.) Ail trafBc between the Pacific Coast and Asiatic ports shall be for the 
sole benefit of the second party. 

(B.) The second party wherever possible shall forward such cargo by the 
Railroad of the flrst party, or by the railroad or steamship lines controlled 
by the flrst party, at rates to be agreed on, which shall not exceed twenty- 
flve (2ô) per cent, of the through rate per steamship freight list, and with 
a minimum to the flrst part.v or its connections of one dollar ($1.00) gold 
per ton per steamship freight list. 

(C.) The flrst party shall asslst the second party lu obtalning low rates 
between Portlaud and other Paciflc Coast points on cargo handled at Port- 
land to or from Connecting lines. 

(D.) On cargo from which the flrst party receives no beneflt the second 
]);irty will pay to the flrst party the actual cost of labor service at Portlaud. 
which shall not exceed twenty-flve (25) cents per ton. 

4. Asiatic Caego to Western Local Poikts. 

(A.) For cargo in not less than carload lots of 24,000 Ibs. gross weight or 
tons measurement (25) of forty (40) cubic feet, from Asiatic ports to points 
on the line of the flrst party between Portland, and Omaha, the second party 
may issue through bills of lading at the current rate of freight on similar 
goods to parallol points on competlng lines. 

(B.) For cargo in less than carload lots to the local points above mentloned 
the second party shall not Issue bills of lading beyond Portland and the flrst 
party shall hâve the right to charge thereon its local rate from Portland to 
destination. 

5. Agencies. 

(A.) The second party shall hâve the exclusive rlght to appoint agents in 
Asiatic ports, who shall be duly authorized to act as agents l'or both parties 
hereto and who shall hâve power to issue bills of lading and passenger tickets 
and to make and name rates on ail traflîc to points in the United States, 
Canada and Europe, subject to clauses two and five (2) and (5). 

(B.) The second party shall bave the right, should it be deemed advisable 
or necessary, to appoint, at Its own expense. agents In Portland, Oregon, a-nà/or 
Victoria, B. C, for the Managejiient of the steamships at the port of call 
and to procure trafflc from the Pacific Coast and for the purpose of assisting 
and advising the flrst party in ail matters pertaining to the steamship 
service. 

(C.) The second party shall hâve the right, should it be deemed advisable 
or necessary, to appoint an agent at its own expense, in New York, United 
States of America, whose dutles shall be to assist lu procuring traffic for the 
steamships of the second party and who shall be under the control of the 
flrst party as regards thoreto. 

(D.) The first party shall hâve the exclusive right, with the exception above 
(Paragraphs 'B' and 'C') to appoint agents in ail points of the United States, 
Canada and Europe, "and the second party hereby authorlzcs the first party 
and Its appointed agents to act as agents for the second party and to issue 
bills of lading and passenger tickets and to make and name rates on ail 
traflle for the Asiatic points served by the steamships of the second party, 
subject to clause two (2). 

6. Commission to Agents as Rémunération foe Pbooubing Teaific. 

The flrst party shall pay the agents of the second party a commission of 
flve (5) per cent, on its earnings on ail Asiatic trafQc procured by them ; and 
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the second party shall pay the flrst party for its agents a considération of 
flve (5) per cent, on its earnings on ail trafflc for Aslatie ports obtalned by 
the agents of the flrst party. 

7. Tallying of Caego. 

(A.) On arrivai of the steamships at Portland, the cargo shall be carefuUy 
tallied ont by the officers of the steaiuships in conjunction with the officiais 
of the flrst party^all damaged packages shall be set aside and a full and 
correct list thereof made, and for claims on such damaged packages the 
second party shall and hereby aiçrees to be responslble. The flrst party 
shall give to the steamship a receipt for ail cargo received at Portland Hivâ. 
as regards cargo to be carried over the Unes of the flrst party, the responsl- 
bility of the second party shall eease, on correct delivery at Portland. 

(B.) On cargo destined for Asiatic ports and delivered to the steamships 
at Portland, a careful tally shall be kept by the officers of the steamship in 
conjunction with ihe officiais of the flrst party. AU damaged packages shall 
be set aside and a fuU aud correct list thereof made — and for claims on such 
damaged packages the flrst party shall and hereby agrées to be responsible. 
The steamship officers shall give a receipt for ail cargo taken on board at 
Portland which shall absolve the flrst party from ail further responsibility. 

8. QuicK Dispatch of Vessels— Ooals, &c.— Retubn Cabgoes. 

The first party agrées to do ail it can to assist the second party in obtain- 
ing quick dispatch in discharging and loading its steamships at Portland to 
assisi in making contvacts for coal, provisions and labor required by its 
vessels ; and autborize and permit its agents everywhere (saving as speci- 
fied in clause 6, paragraphs 'B' and 'C') to actively solicit ail and any trafflc 
that may be required for the return voyages of the steamships to Japan and 
China. 

9. Wharfaoe. 

(A.) First party agrées to provide wharfage at Portland free of expense to 
the second party on ail trafflc passing over the rallroads of the flrst party. 

(B.) On the cargo to or from Portland locally and Asiatic points, the flrst 
party may make a charge to the shippers or consignées of twenty-flve cents 
per ton per steamship's freight list. 

10. CosT OF Advebtising— Telegrapui.ng— Statioxiory. 

The eost of stationery (printing forms, etc.) and of advertising and tele- 
graphing in and from China and .Japan shall be the expense of the second 
party, and the cost for like services in and from the United States shall be 
borne by the flrst party, provided such advertising and telegraphing is done 
with its consent. 

11. Accounts. 

(A.) The flrst party shall render to the agent of the second party at Port- 
land witijin two weeks after the departure of the steamship from Portland, 
or snoiier if possible, an account showing the earnings of the steamship în- 
\vards and outwards on that voyage and the balance sball be paid at once by 
the party owing. Each round trip (inwards and outwards) shall be kept 
sepaiate; accounts for passenger traffic shall be settled through the gênerai 
office at Portland, as promptly as possible. 

(B.) An account for commissions due to the agent of the parties hereto 
Ululer clause 7, shall be made by the flrst party as promptly as practicable 
aitcr the steamers' departure from Portland, and the same shall be paid at 
once by the party owing. 

(O.) Ail accounts shall be rendercd in triplicate. 

12. AlXIANCE WITH OtHEK LINKS. 

During the perlod of this agreement the second party shall not enter Info 
an alliance with any other transcontinental raihvay company, and the first 
Ijarty shall not form an alliance with any other Asiatic steamship Une to 

or from Portland. 

13. Détention of Steamships. 

Unavoidable delay arising from brealvdown or loss of the steamships or 
from excessive bad weather shall not be deemed a breach of this contract. 
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14. TRANSFER or CONTEACT. 

Either party shall hâve authorlty to transfer thls contract to another 
responsible firm or company with the consent of the other party. 

15. DuRATioN or Agheement. 

(A.) Thls agreement sliall be blnding on both parties for the terrn of three 
(3) years from the date hereof ; but the second party shall hâve the option 
of withdrawing Its steamships and of terminating this agreement at the end 
of the second year or at the end of each succeeding second year of the 
above period, provided the second party gives to the flrst party one year's 
notice in writing of Its Intention to withdraw his steamships and to termiuate 
thls aftreement. 

(B.) The flrst party may call for arbltratlon to détermine Its right to cancel 
contracts upon glvlng one year's notice of Its désire to do so, provided tliat 
the line Is not kept up to the standard that wlll permit of Its being falrly 
worked In compétition wlth other trans-Paciflc lines. 

16. Interstate Commerce Law. 

Nothlng in thls agreement shall be permltted to confllct vclth the provisions 
of the Interstate Commerce Act, a law passed by the Government of the 
United States. It Is, therefore, agreed and understood that this agreement 
shall be at ail times subservient to the requlrements of that law and shall 
De modifled arbitrarlly to conform wlth Its provisions should It become neces- 
sary to do so. 

17. Settlement bt Akbitration. 

Any disputes arislng out of the terms of thls agreement shall be settled 
by arbltratlon. One arbitrator to be selected by each party and the two so- 
!=e)pcted to choose a thlrd, the décision of a majority of the arbitrators to be 
final and conclusive by the parties hereto. 

In wituess whereof, thèse présents bave been executed by the parties hereto." 

The cause of action stated in the libel is based upon the breach of a 
contract alleged to hâve been made between the parties. This contract 
is referred to in the complaint at the end of the second paragraph, as 
follovvs : 

"A statement of the terms of the aforesald agreement between the Ubelant 
and the respondent Is hereto annexed, marked 'Appendlx A' and made a part 
of thls libel." 

In support of the jurisdiction, it is contended that the hbel does not 
aver that Appendix A constitutes the entire agreement between the 
parties and, furthermore, that there is no conflict between the averments 
of the Hbel and the provisions of the contract, referred to in Exhibit 
A, the former being merely a fuller statement of the efïect and import 
of what was embodied substantially and in gênerai terms in the contract 
referred to. 

There are a great many provisions in the contract which admittedly 
are not maritime but that is immaterial. If the contract is maritime, 
the admiralty will proceed to enquire into ail its breaches, and ail the 
damages suffered thereby, however peculiar they may be and whatever 
issue they may involve. The Electron (D. C.) 48 Fed. 689. 

It is necessary, however, that the main contract should be maritime. 
An examination of the agreement as averred and contained in Exhibit 
A, shows it to be a traffic agreement which could as well hâve been 
made between two railroads in the pursuit of their ordinary business 
of furnishing transportation upon land, to which a carriage by water 
is often an incident but a minor one. Hère the parties hâve described 
the arrangement desired by the railroad company an "alliance for the 
purpose of controlling passenger and freight traffic and other business" 
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between certain points and on the part of the libellant "to establish 
a line of steamships between Hong Kong and the ports of China and 
Japan and the City of Portland, Oregon" (fols. 65-67). The agree- 
ment there provides for a division of through rates, with an arrange- 
ment for a réduction of rates to meet compétition, for the appointment 
of agents in Asiatic ports for both parties and for their own agents 
in particular places, and for the payment of the agents and other ex- 
pansés of the enterprise, generally by the parties themselves, but ail 
on land. Under the ruie adverted to, supra, ail thèse seem to be 
minor matters and the jurisdiction must be determined by a proper an- 
swer to the question, was the contract itself a maritime one, that is, 
the main contract, which provided for an arrangement between the 
parties for the establishment of a steamship line, in connection with the 
opération of a railroad. A somewhat similar question was passed upon 
in The Yankee Blade, Vandewater v. Mills, 19 How. 83, 15 L. Ed. 554, 
where the contract provided : 

" 'Thls agreement, made this twenty-fourth day of September, 1853, at tbe 
fity of New York, between Edward Mills, as agent for owners of steamship 
Unele Sam, and William H. Brown, as agent for the owners of steamship 
America, witnesseth, that said Mills and Brown hereby agrée with each 
other, as agents for the owners of sald ships before named, to run the two 
ships in connection for one voyage, on terms as follows, viz. : 

'Of ail moneys received from passengers, and for freight contracted through, 
l)etween New York and San Francisco, both ways, the Uncle Sam shall re- 
eeive seventy-five per cent., and tlie America shall receive twenty-five per 
cent. The money to be received hère, by said E. Mills, and the share of the 
America to be paid over to William H. Brown, or to hls order (before the 
sailing of the ship,) and the share due the America, of moneys received on 
the Pacific side, to be paid over to said Brown, or to his order, immediately 
on the arrivai of the passengers in New York, by B. Mills, who gnaranties, 
as agent aforesaid, the true and honest return of ail funds received by his 
agents on the Pacific. It Is understood that this trlp is to be made by the 
Uncle Sam, leaving San Francisco on or about the lôth of October, and the 
America leaving New York on or about the 20th of October next. 

'Each ship is to pay ail expenses of her running and outfits, and to be 
responsible for her own aets in every respect. Each ship Is to retaln ail the 
money received for local freight or passengers ; that is, for such freight and 
passengers as only pay to the ports the individual ship rims to, without any 
division with the other ship. 

'No commissions are to be charged anywhere on any receipts for the 
America, by said Mills, In division, but the expense of advertising and the 
amount paid out for runners, at ail points, are to be borne by each ship in 
the same proportion as receipts are divided between them. 

'In considération of ail the above well and trnly performed in good faith, 
Edward Mills, as agent for the steamship Yankee Blade, hereby agrées, that 
when the America arrives at Panama, on her voyage hence for the Pacific 
océan, said ship Yankee Blade shall leave New York at such time as to con- 
nect with the America, conveying passengers and freight on the same terms 
as is hereinbefore agreed, (say 2.5 per cent, to the Yankee Blade, and 75 per 
cent, to the America.) Provided, only, that said connection shall be made 
at a time that will not prevent the Yankee Blade from making her connec- 
tion with the Uncle Sam, at her regular time.' " 

Mr. Justice Grier, in delivering the opinion of the court, said : 
(pages 91, 93, 19 How., 15 L. Ed. 554). 

"Now, by this agreement, the libellant bas not hlred the Yankee Blade, or 
;i ny portion of the vessel ; nor bave the master or owners of the ship cove- 
iianted to eonvey any merchandise for the libellant, nor bas he agreed to 
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furnish them any. But the agent for the Yankee Blade 'agrées that when 
the America arrives at Panama, the Yankee Blade shall leave New York, 
conveying passengers and freight,' whlch were afterwards to be recelved by 
the America, and transportée to San Francisco ; the passage money and 
freight earned was to be dlvided between them — 25 per cent, to the Yankee 
Blade, and 75 to the America. 

This is nothing more than an agreement for a spécial and limited partner- 
shlp in the business of transportlng freight and passengers between New 
York and San Francisco, and the mère fact that the transportatlon is by 
sea, and not by land, will not be sufflcient to glve the court of admiralty 
jurisdiction of an action for a breach of the contract. It is not one of 
those to whlch the pecullar prlnclples or remédies given by the maritime 
law hâve any spécial application, and is the fit subject for the jurisdiction of 
the common-law courts." 

The libellant contends that The Yankee Blade is practically overruled 
by Insurance Company v. Dunham, 11 Wall. 1, 20 L. Ed. 90. The 
question there determined was that the admiralty courts had jurisdic- 
tion to entertain a libel in personam on a policy of marine insurauco 
to recover for a loss. But The Yankee Blade is found cited, though not 
on the question of jurisdiction, in several récent cases, viz. : in 1892, 
in The J. E. Rumbell, 148 U. S. 1, 9, 13 Sup. Ct. 498, 37 L. Ed. 34.5 ; 
in 1896, in The Glide, 167 U. S. 606, 613, 17 Sup. Ct. 930, 42 L. Ed. 
296 ; in 1897, in The John G. Stevens, 170 U. S. 113, 117, 18 Sup. Ct. 
544, 43 L. Ed. 969, and evidently is regarded by the Suprême Court 
as authoritative. It seems to me to be binding upon the question of 
maritime jurisdiction of this court. 

It is urged by the libellant that the libel contains the allégation "that 
the respondent should furnish cargoes to be carried by the vesseis" 
which makes the case one of admiralty jurisdiction. The difficulty 
with the contention is, that, as shown above, the libel contains the aver- 
ment that the contract, as found in Appendix A "is a statement of the 
terms of the agreement." That being alleged, and admitted by the 
exceptions, there is no room for an inconsistent allégation, which possi- 
bly might extend the libel to cover an admiralty cause of action. Read- 
ing the libel as a whole, it seems to allège that the contract relied upon 
is found in Appendix A. If that is not so, it should, if the facts permit, 
be difïerently alleged. 

The exceptions must be sustained, but with leave to the libellant to 
amend within twenty days. 



RICE V. STANDARD OIL CO, 

(Circuit Court, D. New Jersey. January 6, 1905.) 

MoNOPOLiEs — Action ron Violation of Anti-Trust Act — Pleadinq. 

Section 1 of the Sherman anti-trust act (Act July 2, 1890, c. 647, 2G 
Stat. 209 ru. S. Comp. St. 1901, p. 32001), which déclares illégal "every 
contract, comblnation in the form of trust or otherwise, or eonspiracy in 
restralnt of trade or commerce among the several states or with foreign 
nations," makes a distinction between a contract and a comblnation or 
eonspiracy in restralnt of trade, and a déclaration in a suit based on 
section 7 (26 Stat. 210 [U. S. Comp. St. 1901, p. 3202]) to recover damages 
resultlng to plaintiff from a violation of such provision, which allèges 
In 8 single connt that défendant entered Into a "contract, comblnation. 
and eonspiracy" in restralnt of trade, is bad for duplicity. 
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2. SaMB. 

A déclaration In an action brought under section 7 of the Sherman 
anti-trust act (Act July 2, 1890, c. 647, 26 Stat. 210 [U. S. Comp. St. 1901, 
p. 3202]) to recover damages for a violation of section 1 of the act, con- 
strued, and held bad for indefiniteness and uncertalnty in describing the 
alleged comblnatlon and consplracy entered into by défendant and the 
acts done which resulted in damage to plaintifiC. 

At Law. On motion to strike out déclaration. 

Charles W. Fuller and R. V. Lindabury, for the motion. 
Charles E. Hendrickson, Jr., and John Griffin, opposed. 

LANNING, District Judge. This matter cornes before the œurt 
on a motion to strike out the plaintiff's déclaration on the ground that 
it is irregular and defective, and so framed as to préjudice, embarrass, 
and delay a fair trial of the action. Such procédure is warranted by 
section 110 of the New Jersey practice act (P. L. 1903, p. 669). The 
cause of action set forth in the déclaration is supposed to be created b}- 
section 7 of the Sherman anti-trust act, entitled "An act to protect 
trade and commerce against tmlawful restraints and monopolies," ap- 
proved July 2, 1890. Act July 3, 1890, c. 647, 26 Stat. 210 [U. S. 
Comp. St. 1901, p. 3202]. That section is as follows; 

"Any person who shall be ln.1ured in his business or property by any other 
person or corporation by reason of anything forbidden or declared to be un- 
lawful by this act may sue therefor in any Circuit Court of the United 
States in the district In which the défendant résides or is found, without 
respect to the amount in controversy, and shall recover threefold the damages 
by him sustalned and the eosts of suit, including a reasonable attorney's 
fee." 

Amongst the things bv the act declared to be unlawful are those 
mentioned in its first section (26 Stat 209 [U. S. Comp. St. 1901, p. 
3200]), which is as follows: 

"Bvery contract, combination in the form of trust or otherwise, or con- 
splracy, in restralnt of trade or commerce among the several states, or witb 
foreign nations, is hereby declared to be Illégal. Every person who shall 
make any such contract or engage in any such combination or conspiracy, shall 
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding five thousand dollars, or by Imprlsonment 
uot exceeding one year, or by both sald punishments. In the discrétion of 
the court" 

It is apparent that mère proof that the défendant has entered into a 
contract or engaged in a combination or conspiracy in restraint of 
trade or commerce among the several states will not be sufficient to 
support a cause of action under the seventh section, for there must, 
in addition thereto, be proof that the plaintifï has, by reason thereot, 
sustained damage. In his déclaration, therefore, the plaintiflf must 
aver not only facts showing such a contract or combination or con- 
spiracy as is declared by the act to be tmlawful, but facts showing that 
by reason of such unlawful thing he has been injured in his business 
or property. 

It is further apparent that the act makes a distinction between a con- 
tract and a combination or conspiracy. In his dissenting opinion in 
Northern Securities Co. v. United States, 193 U. S. 197, Mr. Justice 
Holmes, after quoting the words of the first section of the act, at page 
134 F.— 30 
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403, 24 Sup. et. 436, page 469, 48 L. Ed. 679, said: "The words hit 
two classes of cases, and only two — contracts in restraint of trade, and 
combinations or conspiracies in restraint of trade." Each of thèse 
things the act condemns as an unlawful thing. They are not confused 
in the act, but are mentioned as distinct offenses. Good pleading, 
whether it be in an indictment in a criminal proceeding or in a déclara- 
tion in a civil suit, requires the same distinction to be observed. If in 
a single count in an indictment the charge should be that the défend- 
ant entered into a contract, combination, and conspiracy in restraint of 
trade or commerce among the several states, it would be bad for du- 
plicity. Compare United States v. Cadwallader (D. C.) 59 Fed. 677. 
Se, in a déclaration in a civil suit the confusion of the two condemned 
things in one count must likewise be irregular and defective for duplici- 
ty. In one count there may be a charge of an unlawful contract, and 
in another a charge of an unlawful combination or conspiracy, but the 
two unlawful things cannot be declared upon as synonymous terms 
and charged in a single count. 

In the déclaration now before me the plaintiff sets forth by way of 
inducement that from 1876 to 1904 he was a refiner of crude petroleum, 
and a manufacturer of the refined products of crude petroleum ; was 
engaged in trade and commerce among the several states of the United 
States, selling his manufactured products refined by him from crude 
petroleum to the citizens of Mississippi and Louisiana, and a large 
number of other states specifically named, at priées profitable to him, 
and shipping the same to his customers in those states from his refinery 
at Marietta, Ohio, by certain common carriers, namely, the Cincinnati, 
Washington & Baltimore Railroad Company, and a large number of 
other railroad companies specifically named, and was lawfully entitled 
to ship and deliver his products to his customers over the railroads of 
thèse common carriers for a reasonable fee or reward to be paid by 
him or his customers to thèse common carriers ; that More, Cox & Lee, 
of Columbus, Miss., and Richard M. Ong, of New Orléans, La., and 
4,000 other pcrsons in the various states named, became and were his 
customers of products shipped over the railroads of the common car- 
riers specifically named, and that he had made contracts with his cus- 
tomers yielding him a profit of $50,000 per year, which they would 
hâve continued except for the wrongful acts and misconduct of the 
défendant and its associâtes ; that he was possessed of a plant, refinery, 
and business of the value of seven hundred and fifty thousand dollars ; 
that on January 2, 1883, the individuals, firms, and corporations men- 
tioned in a certain written contract annexed to the déclaration, and 
forming part thereof, and marked "Schedule A," were engaged in law- 
ful compétition with the plaintifï and among themselves in the same 
line of business as that carried on by the plaintiff ; that, in order that a 
combination of thèse individuals, firms, and corporations might be 
formed to put an end to compétition and injure and destroy the plain- 
tiff's business and the business of others engaged in the same line 
throughout the United States, and drive the plaintifï and others out 
of compétition with them, and unlawfully secure for themselves the 
customers who theretofore had traded or might thereafter trade with 
the plaintiff and others, those individuals, firms, and corporations en- 
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tered into the above-mentioned contract ; and that on January 4, 1882, 
they entered into a further written contract supplemental to the con- 
tract of January 2, 1.883, wliich supplemental contract is also annexed 
to the déclaration as a part thereof, and marked "Schedule B." The 
plaintiff then avers that in pursuance of thèse two contracts, and as a 
part of the scheme of the individuaîs, firms, and corporations men- 
tioned in them, the défendant, on August 1, 1883, was incorporated 
under the laws of the state of New Jersey with a capital of $3,000,000. 
under the name "Standard Oil Company of New Jersey" ; that on June 
14, 1899, the name of the company was changed to "Standard Oil Com- 
pany," and its capital stock increased to $110,000,000; and that the 
défendant, from the date of its said incorporation down to the time of 
the commencement of this suit, joined and co-operated with the several 
individuaîs, firms, and corporations mentioned in the two contracts in a 
gênerai plan or scheme to destroy the plaintiff's business, to render his 
plant worthless, to secure for themselves his customers, and to destroy 
compétition and create a monopoly "by the actings and doings and in 
manner and form as hereinafter stated." 

The first séries of averments concerning thèse "actings and doings.'' 
which, for convenience of référence, I hâve designated by numbers, is 
as follows : 

"(1) On the 4th day of August, 1882. at Trenton, In said district, the do- 
fendant entered Into and became a party to said two contracts aforesairt. 
which said contracts were and are lu restralnt of trade and commerce 
among the several states of the United States; and (2) llkewlse, to wlt, on 
the day and year last aforesald, at Trenton, aforesald, entered into a com- 
bination in the form of a trust and conspiracy In restraint of trade and com- 
merce among the several states of the United States with respect to busi- 
nese of the character of the plaintiff's aforesaid; and (3) pursuant to the 
true intent and purpose of said contracts, comblnation and conspiracy, to- 
gether with the other persons, parties to said agreement, from the day and 
year last aforesaid, continuously, day by day, down to the day of the com- 
mencement of this suit, did, together with other persons, parties to said 
agreements hereto annexed as Schedules A and B, conspire with, coerce, in- 
tlmidate, and Induce the above-named common carriers (4) to discrlminatp 
against the plaintiff in the matter of freight or carriage charges, (5) and to 
charge the said plaintiff and his customers unreasonable, excessive, and 
exorbitant sums of money as fee or reward for the carriage and delivery of 
the plaintiff's products aforesaid to the customers of the plaintiff aforesaid. 
to wlt, from fifty per cent, to three hundred and thirty-three per cent, moro 
than reasonable fee or reward for such carriage and delivery, and to dis- 
criminate in favor of défendant and its associâtes aforesald by charglng said 
défendant and a!=^sociates for llke carriage and delivery unreasonably small 
sums, cousiderably less than proper charges as fées or rewards to be pald in 
tljat behalf by the said défendant and Its associâtes aforesaid to the common 
carriers aforesaid, (6) and to charge the said plaintiff from fifty per cent, to 
three hundred and fhirty-tliree per cent, more for freight or carriage charges 
for transportlng tUc saine amonnt of the plaintiff's refined oils the samc 
distance to the saine points and under the same conditions as eharged the 
said défendant and its associâtes aforesaid ; and (7) in many cases eausing 
and compelîing [grammatically, the language should evidently be "to cause 
and compel"] said common carriers to pay to said défendant and Its asso- 
ciâtes aforesaid the excess of freight charges eharged the plaintiff over and 
above the rate eharged the défendant and associâtes aforesald, or some part 
ihereof, thereby taliing from the plaintiff his money to enable said défendant 
to oppress and injure the plaintiff in other ways, and to enable the said de- 
fendant and Itsi associâtes aforesald to recoup the losses, or some part there- 
of, sustained by It and them by reason of its and their sellhig oil like the 
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[ilaintiff's at priées nettlng a loss for the purpose of destroylng the plalntiff's 
market for his oils and tbe value of oil lu the plalntiff's market as hereln- 
after stated." 

Thèse averments, in my judgment, are bad for duplicity and uncer- 
tainty. The first clause relates exclusively to the two contracta, copies 
of which are annexed to the déclaration. The second clause relates 
to what is called "a combination in the form of a trust and conspiracy." 
In the third clause it is averred that "pursuant to the true intent and 
purpose of said contracts, combination, and conspiracy" the défendant 
did certain things to the injury of the plaintiff. Hère the pleader 
makes the two distinct offenses condemned by the act the basis of his 
complaint. This contravenes the rule which forbids duplicity in plead- 
mg. But the averments are also bad for indefiniteness and uncertainty. 
The third clause, particularly, is badly framed. It avers that the de- 
fendant, with other persons, did "conspire with, coerce, intimidate, and 
mduce the above-named common carriers" to do the acts mentioned 
in the fourth, fifth, sixth, and seventh clauses. As the conspiracy, 
i.',oercion, intimidation, and inducement are declared to hâve been pur- 
iauant to the true intent and purpose of the contracts, combination, and 
conspiracy mentioned in the first and second clauses, the fourth, fifth, 
sixth, and seventh clauses niust be held to relate, not to an additional 
conspiracy, but to acts donc to give efïect to the contracts, combina- 
tion, and conspiracy mentioned in the first and second clauses, and thus 
to injure the plaintiff in his business or property. When so read, we 
find that we hâve no information concerning the combination and 
conspiracy mentioned in the second clause, except that the combination 
is in the form of a trust, and that the combination and conspiracy are 
in restraint of trade. When they were formed, or how, or by whom, 
or for what purpose, is not stated. The défendant cannot be required 
to plead to averments that are so gênerai and indefinite. The fourth 
clause is to the effect that one of the acts done was "to discriminate 
against the plaintiff in the matter of freight or carriage charges." This 
also is too gênerai and indefinite to comply with the rules of good 
pleading. The fifth clause, which relates to alleged unreasonable 
freight rates charged against the- plaintiff and his customers, is neces- 
sarily defective because of its connection with the preceding clauses. 
Whcther it is further defective because it states none of the customers 
of the plaintiff against whom unreasonable charges were made, or be- 
cause no facts are stated tending to show what would be reasonablc 
rates, are questions that need not now be considered. The great diffi- 
culty, if not impossibility, of formulating a rule which shall govern in 
the matter of determining what are reasonable rates for transportation 
was commented on in United States v. Freight Association, 166 U. S., 
at pages 331 and 333, 17 Sup. Ct. 540, 41 L. Ed. 1007. Possibly, the 
sixth clause might stand if the clauses with which it is connected were 
not defective. The seventh clause is too indefinite, because it relates 
to "many cases" in which it is said that common carriers were compelled 
to pay to the défendant and its associâtes the excess of freight charges 
collected from the plaintiff, without the averment of any fact tending to 
show when, where, with whom, or in what circumstances any such 
case arose. The next averment in the déclaration is as follows: 
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"Acd the sald défendant and Its associâtes aforesaid dld also conspire witli, 
cause and compel the rallroads and other common carriers aforesaid and 
thelr employés to tiarass tlie plaintifiC in his business by delaying to furnish 
cars and to promptly ship tlie plaintift's oil sold by the plaintifC to his cus- 
tomers." 

This averment deals with a conspiracy separate and distinct from 
that alleged in the preceding averments. There is no mention of any 
time when the alleged conspiracy was entered into, or when the alleged 
acts were donc. The defendant's counsel hâve argued that it should 
be read in connection with the preceding averments, and that it must 
be understood to relate to the time which in the preceding averment is 
said to hâve been "from the day and year last aforesaid continuously. 
day by day, down to the day of the commencement of this suit." But 
the language employed will not permit such a reading. The same thin,e 
is true of each of the succeeding averments concerning alleged con- 
spiracies. Other defects appear in the conspiracy averments. For 
example, it is said that the défendant conspired with the other persons. 
parties to the two agreements above mentioned, to cause the plaintiff"; 
customers to cease purchasing his oil by furnishing oil like the plaiii 
tiff's product "to other dealers in localities where the plaintiff was 
selling oil to his customers at priées netting a loss to said défendant 
and its associâtes." But no dealer or locality is named where oil wa? 
thus supplied by the défendant, notwithstanding, if the averment b'^ 
true, the plaintiff must hâve knowledge as to who the dealers were anri 
as to the localities in which those dealers carried on their business. 
Another averment is that: 

"The sald défendant and its associâtes aforesaid also, In i)ursuance of saiil 
conspiracy, sought ont and sold oil to the plaintiff'a customers at priées 
less than cost, while keeping the priée of oil to the defendant's and its said 
associâtes' customers in the same localities up to priées showing large ne< 
profits on sales, which facts were uiiknown to the customers of défendant 
and its associâtes aforesaid, thereby causing the plaintiff's customers to 
leave the plaintiff, and trade with the défendant and its associâtes afore- 
said." 

But the plaintiff fails to name any of his customers who were thus 
sought out or to whom oil was sold at priées less than cost. , Another 
averment is that in further pursuance of the alleged conspiracy the de- 
fendant did "intimidate the customers of the plaintiff by threatening 
to boycott them in their business if they purchased oil of the plaintiff." 
But the plaintiff fails to name any of his customers who were thus 
intimidated. The next two averments are to the effect that the de- 
fendant and its associâtes "did also operate retail stores for the sale of 
groceries, oil, and other commodities in localities where retailers banded 
together and agreed to purchase and did purchase oil of the plaintiff, 
for the purpose of injuring such retailers and customers of the plain- 
tiff by destroying their grocery or other business so long as they should 
buy oil of the plaintiff," and that they also sold groceries and mer- 
chandise "to the customers of the plaintiff's customers at such ruinons 
priées as to threaten ruin and loss to the plaintiff's customers." But 
the plaintiff fails to name any of his customers who were thus affected. 
Another averment is that the défendant and its associâtes "bribed and 
bought out the plaintiff's sales agents, and caused the plaintiff's agents 
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and employés to betray the trust confided to them by the plaintiff in his 
said business, and to wrongfully abandon the plaintiff's service and dis- 
regard their duty to the plaintiff in the course of his business." But 
none of the plaintiff's agents thus alleged to hâve been bribed or to 
hâve betrayed their trust is named. The next averment is that the 
"défendant and its associâtes intimidated merchants and others engaged 
in the business of selling oil in various markets, and thus prevented 
such merchants and others from purchasing and dealing in oil manufac- 
tured by the plaintiff." The plaintiff bas failed to name any merchant 
or other person thus intimidated, or what the acts of intimidation were, 
or any of the markets in which such practice was carried on. The last 
averment is that the défendant and its associâtes "hampered the plain- 
tiff in getting the necessary supplies of crude oil, and made the said 
crude oil more expensive to the plaintiff, and hampered, delayed, and 
made more expensive the work of the plaintiff' in the construction of 
the pipe line for his use." But there is no averment as to the manner 
in which the défendant and its associâtes thus hampered, delayed, or 
injured the plaintiff. 

It seems to me clear that the averments in the déclaration are too vague 
to give to the défendant the information to which it is entitled before 
being required to plead. A déclaration which was much less indefinite 
than the one before me was, in the case of Minnuci v. Philadelphia & 
Reading R. R. Co., 68 N. J. Law, 432, 53 Atl. 229, declared to be one 
which would hâve been stricken out on motion for that purpose. The 
same thing was true of the déclaration in the case of Race v. Easton 
& Amboy R. R. Co., 62 N. J. Law, 536, 41 Atl. 710. See, aiso, Acker- 
man v. Shelp, 8 N. J. Law, 125 ; Stephens & Condit Transp. Co. v. 
Central R. R. Co., 34 N. J. Law, 280. 

In my opinion, the motion to strike out the déclaration must be 
granted, and an order to that effect will be signed. 



BROADWELL v. BANKS. 

(Circuit Court, D. Missouri, S. W. D; January 10, 1905.) 

No. 8. 

, 1. Landlobd and Tenant— Rents— Dévolution at Lessob's Death— Charac- 
TER AS Real ob Pebsonal Estate. 

In the absence of statute, rents which accrued durlng the llfetime of the 
lessor, or which hâve accrued at the time of liis decease, are Personal 
property, and pass to his Personal représentatives as assets of the estate, 
and not to his heirs at law or a legatee under his wlU ; and, in the absence 
of any contrary statute or testamentary provision, the rents accruing 
after the lessor's death go to his heirs or devisees, and are not assets lu 
the hands of his personal représentative. 

2. Executobs and Administbatobs— Powees— Assignment of Claims. 

While at common law an administrator or exécuter may assign, sell, 
and transfer the choses In action of the estate, yet by statute in Ohio 
this power is taken away, except as to the sale of desperate claims, and 
bonds and stocks necessary to be sold to pay debts ; and under that stat- 
ute a purported transfer to the residuary legatee by the executor, on his 
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own motion, and before final settlement and distribution by tbe cotirt of 
probate, of a claim for rentals accruing during testator's lifetime, wtien 
not wlthin any of the statutory exceptions, Is unauthorized. and conféra 
on the transférée no right of action. 

3. Land— Chattel Iktekests— Wiiat Law Goveens. 

The lex loci rei sitœ governs chattel interests in land and real estate. 
[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Proi)€rty, § 3.] 

4. CONTBACTS— WhaT LaW GOVERNS— LeASES OF REAL PEOPEBTY. 

Where deniised premises were located in Ohlo, and the lessor and the 
lesKee resided there at the time of tlie exécution of the lease and at the 
time of their death, the contract of lease was an Ohio contract, and the 
right of a iegatee and devisee of the lessor to sue an adininistrator of the 
lessee for rents was determinable by the law of Ohio. 

5. Landlobd and Tenant— Character of Lessee's Estate— Dévolution on 

Administbator— Statute Modifications. 

At eonimon law an estate for yoars in lands, even though the term Is 
for a longer period than the tenant's life, is personal property, and on the 
death of the tenant goes to his administrator and exécuter ; but by a 
statute of Ohio personal leasehold estâtes renewable forever are made 
subject to the law of descents governing estâtes in fee, and therefore 
descend to the heirs at law of the lessee. 

6. Same— Perpetual Terms— Liabilitt for Rent. 

Where a lease, renewable forever, contained an express covenant on the 
part of the lessee to pay rentals during the term, the death of the lessee 
did not, under the Ohio statute, subjecting leasehold estâtes renewable 
forever to the law of descents and distributions governing estâtes in fee, 
couvert the term into a life estate, and the lessor could punme the estate 
of the deceased lessee for recovery of accruing rentals so long as there 
could be found assets of the estate subject thereto. 

7. Covenants—Breaoh— Actions— SuiTS by Assignées. 

At common law an assignée of the covenantee could not maintaln an 
action of covenant, as privity of contract does not exist, and privity of 
estate alone is not sufficient to sustaln the action. This rule was changed 
In Bngland by St. 82 Henry VIII, c. 10, and in Ohio, while the statute of 
Henry VIII has not been adopted, yet the same object is accomplished by 
the Code of Civil Procédure, which authorizes suit by the party beneficially 
interested, and hence empowers the assignée of a covenant to sue lii his 
own name. 

8. Same— CovENANTS Running with Land. 

A covenant, on the part of a lessee in a lease renewable forever, to 
pay rent, runs with the land. 

9. Same— Assignées— Devisees of Land. 

A devisee of land, subject to a perpétuai lease, is an assignée of the 
lessor in respect to a covenant on the part of the lessee to pay rent, and 
as such may, under the Ohio Code of Civil Procédure, sue the lessee or 
his représentatives for a breach of the covenant. 

10. Jddqments— Res Judicata— Res Inter Alios. 

A judgment rendered in a suit by the assignée of the lessor against 
an assignée of the lessee, in order to enforce the lien given by the lease 
for the payment of rentals, is, as to the original lessee and his repré- 
sentatives, uone of whoni were parties to the suit in which the judgment 
was rendered, res inter alios acta, and inadmissible for any binding pur- 
pose in a suit by tlie assignée of the lessor against the original lessee to 
recover on the eovenants of the lease. 

U. COVENANTS— PATMENT OF TAXES— ACTION BY ASSIGNEE. 

A covenant on the part of the lessee in a perpétuai lease to pay taxes 
Is not a collatéral covenant, but adhères to the enjoyment of the thing 
demised, and a devisee of the lessor may, under the Ohio Code of Civil 
Procédure, sue thereon in his own name. 



472 134 FEDERAL REPORTER. 

12. Same— Breach. 

A covenant on the part of the lessee to pay taxes Is not one of In- 
demnity, and the cause of action to recover the same accrues to the lessor 
or his assigns upon breach of the covenant, caused by the mère failure 
to pay the taxes. 

13. Same— Représentatives or Covenantoe— Liabilitt. 

The fact that covenants In a lease do not contaln the words "assign 
or assigns," In référence to the obligations of the covenantor, does not 
make the lease any the less obligatory upon the heirs or admlnistrator 
of the covenantor. 

On Demurrer to Pétition. 

On the 2d day of March, 1867, Samuel J. Broadwell and wlfe made a lease 
of certain real estate in the city of Cincinnati, Ohio, to one William W. 
Dawson for a term of 99 years, renevyable forever ; the rentals payable at 
specifled periods durlng each year. The lessor and the lessee were both 
citizens of Hamllton county, Ohio, at the time of the exécution of said 
lease, and so resided tbere until their respective deaths. Said Samuel ,J. 
Broadwell dled In July, 1893, testate, and the Union Savings Bank & Trust 
Company of said city was duly appointed and qualified as his executor. By 
the terms of his last will, and codicil thereto, he devised the leased premises 
to the plaintiff , his wif e, together with ail his Personal property remaiuing 
after the payment of debts and certain legacies. The plaintiff, pursuant to 
the laws of said state, elected to take under the said will. Said William 
W. Dawson entered Into possession of said premises under said lease, and 
so continued untll his death, on the 16th day of February, 1893. Theie- 
after his heirs at law continued in possession of said premises until tbe 
12th day of November, 1896. Upon his death one Joshua M. Dawson was 
appointed admlnistrator of his estate by the probate court of said county of 
Hamilton, and qualified and acted as such. At the time of the decease of 
said William W. Dawson he was possessed of certain property in the county 
of Barton, state of Missouri; and on the 20th day of November, 1900, the 
défendant William R. Banks was by the probate court of said Barton 
county appointed admlnistrator of the estate of said William W. Dawson 
in the state of Missouri, and said Banks duly qualified and Is acting as such 
admlnistrator. Said Joshua M. Dawson, as admlnistrator, paid to the 
plaintiff $2,140 upon account of rents and interest, and the said Joshua M. 
Dawson, as admlnistrator, instituted proceedings in the probate court of 
said Hamilton county agalnst the heirs at law of said William W. Dawson, 
and obtained an order of sale from said court to sell certain parcels of real 
estate belonging to said Joshua M. Dawson for the payment of the debts of 
the estate, and on the llth day of November, 1896, said court confirmed the 
sale, which had been made by said Joshua M. Dawson, as such admlnis- 
trator, to one William W. Thomas, of said leasehold estate, who received in 
due form a deed therefor, and the said Thomas entered into possession there- 
under of said leasehold premises and estate, and continued in possession 
thereof until the Ist day of Aprll, 1902. Neither the said Thomas nor the 
heirs of said William W. Dawson having fully pald the rentals which ae- 
crued durlng said Thomas' tenure of the premises, the plaintiff, on the 14th 
day of February, 1901, brought suit In the superior court of Cincinnati, in 
said county of Hamilton, agalnst said Thomas and others, to enforce the 
lien given by said lease to secure the payment of rentals reserved thereby, 
and under the proceedings had therein a reeeiver was appointed to eollect 
and hold the rents, sub.ieet to the order of the court. On the llth day of 
December, 1901, a deeree was entered In said cause directing the appraise- 
ment and sale, at public auetlon, by the sherlff of said county, of said prem- 
ises, at which sale the plaintiff became the purchaser of ail the interest of 
said Thomas under said lease, on the 21st day of February, 1902, for the sum 
of $333.34. The said contract of lease obllgated the lessee to pay the taxes 
on the leasehold premises. The first count of the pétition is to recover the 
balance of rentals which had accrued up to the time of the lessor's death. 
The second count is to recover rentals which had accrued from October, 
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1899, to Aprll 1, 1902, which accrued after the death of the lessor and the 
lessee. The third count is predicated of the faillite to pay the taxes as- 
sessed for the years 1899 and 1900. To thls pétition the défendant bas 
demurred. 

Thurman, Wray & Timmonds, for plaintiff. 
Cole, Burnett & Williams, for défendant. 

PHILIPS, District Judge (after stating the facts). In the first 
count of the pétition the plaintiff seeks to recover of the défendant 
administrator the rentals which accrued and were unpaid at the 
death of the lessor. In the absence of any statutory provision to 
the contrary, it is elementary that the rents which accrued during 
the lifetime of the owner of the leased promises are personal prop- 
ert}^ and go to his personal représentative as assets of the estate. 
and that, in the absence of any contrary statutory provision or 
testamentary direction, the rents of real estate which accrue after 
the death of the owner go to his heirs or devisees, and are not assets 
in the hands of his personal représentative. It is equally elemen- 
tary law, universally recognized in most of the states of the Union, 
that the rentals which had accrued at the time of the lessor's de- 
cease were choses in action of the testator's estate, and as such 
the}' passed on his death absolutely to his exécuter, and not to the 
heirs at law or to the legatee or beneficiary under the will. Scruggs 
V. Scruggs (C. C.) 105 Fed. 28, loc. cit. This is the law of the statc 
of Ohio. "If rent has accrued fat the death of the lessor] it goes 
to the administrator or executor as personal estate." Crawford v. 
Chapman, 17 Ohio, 449. 

The pétition discloses the fact that letters testamentary were 
duly granted by the probate court of Hamilton côunty, Ohio, the 
domicile of the testator, on his estate. The cause of action, there- 
fore, for the recovery of rentals due and unpaid at the time of the 
lessor's death, became, on the qualification of the executor, vested 
by opération of law in the executor, to the exclusion of the heir 
or legatee. This rule of law was evidently recognized by the plead- 
er in drawing the pétition, as he seeks to confer on the plaintiff 
a right of action by averring that on the 15th day of December. 
1893. "the said savings bank assigned and transferred ail of said 
overdue rents to this plaintiff upon account of the bequest madc 
to her by said will as residuary legatee." There is no question but 
that at common law the administrator or executor may assign, sell, 
and transfer the choses in action of the estate held by him. Woer- 
ner's American Law of Administrators, § 331. But this common- 
law right in many of the American states has been taken away b}' 
statute, as in the state of Ohio. In Jelke v. Goldsmith, 52 Ohio 
St. 499, 40 N. E. 167, 49 Am. St. Rep. 730, the court said : 

"The common law is in force iu thls state, excei)t as modified by statute. 
At common law an executor or administrator has fuU power to sell and 
dispose of the estate without an order of court, when the sale is in good 
failh and for the purposes of the estate. » • * Under our statute an 
executor or administrator may sell the personal proporty of the estate at 
public sale without an order of court. Section 607G, Rev. St. By section 
6074, the power of an executor or administrator to sell promissory notes, 
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clalms, demanda, rights of action, etc., belonging to the décèdent at hls 
death, is taken away, except as to sale of desperate claims, and bonds and 
stocks necessary to be sold to pay debts, as provided in sections 60ÎT, 6080, 
Rev. St." 

As the pétition does not bring the alleged transfer of the claim 
for rentals within either of the exceptions, the act of the executor 
in transferring sua sponte this claim to the plaintifï was unauthor- 
ized and conferred no right of action on her. The pétition dis- 
closing the fact that there were debts owing by the estate, the ex- 
ecutor held this asset in trust for the payment of such debts ; and 
not until final settlement and an order of distribution by the court 
of probate pursuant to the testator's will did the executor hâve the 
authority to transfer this claim to the plaintifif as residuary legatee. 
It follows that the demurrer to this count of the pétition must be 
sustained. 

Second Count. This count is predicated of the rentals which ac- 
crued after the death of the lessor, and présents a more interesting 
question of law and procédure. The lex loci rei sitae governs chat- 
tel interests in land and real estate property. Tiedeman's Real 
Property, § 873. As the demised premises are located in the state 
of Ohio, the domicile of the lessor and lessee at the time of the exé- 
cution of the lease and at the time of their death, the contract of 
lease was essentially an Ohio contract, and the right of the plaintifï 
to maintain this action is determinable by the law of that state. 
Story, Conflict of Laws, § 424. "Nothing is better settled than that 
the law oî the state where the real and immovable property is sit- 
uated exclusiveljr governs in respect to the rights of the parties and 
the modes of transfer and distribution." Smith v. Smith, 174 111. 
52, 50 N. E. 10&3, 43 L. R. A. 403. At common law an estate for 
years in lands is personal property, and on the death of the tenant 
goes to his administrator or executor. Washburn on Real Prop- 
erty, § 17. This is likewise true of terms for a longer period than 
the tenant's life. Id. §§ 60-310. But this ruie of the common law 
was changed by the act of the Législature of Ohio, adopted in 1839 
(Swan's St. 1841, p. 289, § 1), which declared that : 

"Permanent leaseliold estâtes, renewable forever, sliall be subject to the 
same law of descents and distributions as estâtes in fee are or rnay be sub- 
ject to." 

Therefore the estate of the lessee, Dawson, on his death, de- 
scended to his heirs at law as real estate. Worthington v. Hewes, 
19 Ohio St. 66 ; Northern Bank of Kentucky v. Roosa, 13 Ohio, 335 ; 
Taylor v. De Bus, 31 Ohio St. 468. As the lease in question con- 
tains an express covenant on the part of the lessee to pay the speci- 
fied rentals during the period of the term, the death of the lessee 
did not hâve the effect to couvert the term into a life estate ; and 
the lessor could pursue the estate of the deceased lessee for recov- 
ery of the accruing rentals so long as there could be found assets 
of the estate subject thereto. Northern Bank of Kentucky v. 
Roosa, supra. The question, then arises : can the plaintift, as dev- 
isee under the will of the lessor, maintain this action? It is well 
settled that at common law the assignée of the covenantee cannot 
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niaintain the action of covenant, for the reason that privity of con- 
tract does not exist, and privity of estate alone is not sufficient to 
sustain the action. To remedy this rule of the common law in 
England, ParHament enacted St. 32 Henry VIII, c. 10. In Craw- 
ford V. Chapman, 17 Ohio, 449, it was held that : 

"The grantee of the reversloner cannot maintaln the action of covenant 
în his own name against a lessee upon an express covenant in the lease 
for the payment of rent" 

This for the reason, above stated, that the common-Iaw rule for- 
bade it, and the statute of 32 Henry VIII had not been adopted in 
the State of Ohio. But in Masury v. Southworth, 9 Ohio St. 340, 
the court held that: 

"An assignée of a reversion, having aiso assigned to hlm by the terms of 
his contract of eonveyance the beneflt of the covenauts in a lease, may bring 
an action in his own nanie for a breaeh of such covenants, as the party bene- 
flcially interested, under the Code of Civil Procédure, which in this respect 
supplies St. 32 Henry VIII, c. 34." 

The court observed in this case that: 

"It bas been decided by this court that St. 32 lien. VTII, c. 34, Is not in 
force in this state, and that au assignée of the reversion cannot maintain an 
action upon the covenants in the lease. But if the covenant be assignable 
in equity, so that an action migbt bave been maintained in the name of 
the assigner, or relief obtained by suit in equity, our Code of Civil Pro- 
cédure opérâtes upon the remedy even more extensively than St. 32 Hen. 
VIII, e. 34. For whetber the covenant be collatéral, or inhere in the land, 
if it be assigned, the assignée not only may, but, as the party beneflcially 
interestcd, must, sue in his own name. For example, if there be a contract 
by a lessee to build a bouse or a wall upon tbe land at any tlme, and 
whetber to be used by the lessee or not, the lessor, in selling the reversion. 
may also assign tbe beuefit of such a contract, and the action of the as- 
signée for a breaeh would, under the Code, be in his own name." 

The covenant to pay rent in this case is one that adhères to and 
runs with the land. Some confusion, it is to be conceded, arises 
touching this question by reason of a récurrence to the ruling- in 
Crawford v. Chapman, supra, in the later cases of Sutliff v. Atwood, 
15 Ohio St. 192, and in the case of Taylor v. De Bus, 31 Ohio St. 
473. But it is quite évident to my mind that the statement made 
in the later cases vi'as rather arguendo, in discussing the common- 
law rule, without any purpose whatever, in the mind of the writer 
of the opinion, to disregard, much less to overrule, the express rul- 
ing in Masury v. Southworth, supra. 

The plaintiff, as devisee and legatee under the will, is an assignée 
within the meaning of the law. "A will," says Tiedeman, § 872, 
"is an instrument of eonveyance by which the testator undertakes 
to direct the disposition of his property after his death." Such 
disposition of real estate, known as a "devise" at common law, is 
"considered not so much in the nature of a testament as a eonvey- 
ance by way of appointment of particular lands to a particular dev- 
isee." 13 Am. & Eng. Enc. Law, p. 9, § 1. The plaintiiï's légal 
status, as respects this action, is as much that of an assignée as if 
the lessor in his lifetime had assigned to her the reversionary in- 
terest in the land by deed of eonveyance. An assign, or assignée, 
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"comprehends ail those who take immediately or remotely from or 
under an assigner, whether by conveyance, devise, descent, or act 
ûf the law." Anderson's Law Dict. ; Brown v. Crookston Agr. 
Ass'n, 34 Minn. 547, 26 N. W. 907; Baily v. De Crispigny, L. R. 
4 Q. B. 186. It results that the demurrer to the second count must 
be overruled. 

Third Count. This count is for recovery of the amount of taxes 
alleged to hâve been assessed against the land for the years 1899 
and 1900, which were suffered to become dehnquent and remaiii 
unpaid. The pétition allèges that the premises were sold under 
proceedings by the tax collecter for the collection of said taxes, and 
that one Wilsie bought the same in at said sale for the amount of 
the taxes and penalties, amounting to the sum of $483.58. The 
pétition then sets out certain judicial proceedings had in the su- 
perior court of Cincinnati, Hamilton county, Ohio, wherein she 
Avas complainant and said W. W. Thomas and said Wilsie and 
others were défendants; the purpose of which seems to hâve been 
to hâve determined the validity or invalidity of said tax sale, and 
the existence or nonexistence of any lien against said land on ac- 
count of said tax sale, in which proceeding it was adjudged that 
said tax sale was irregular and voidable ; but the court declared 
in favor of said Wilsie a lien on the premises for the amount paid 
by him at said tax sale, and directed the enforcement thereof with- 
in a specified time, unless the plaintifï therein shovild pay the 
amount so found to be equitably due to said Wilsie. It does net 
appear from the pétition that the plaintiff paid said amount in con- 
formity to said judgment. In respect of this proceeding and the 
judgment therein, it is sufficient to say that they were clearly res 
inter alios acta, to which the défendant herein or any légal repré- 
sentative of the estate of William Dawson was not a party, and 
therefore said judgment is inadmissible for any binding purpose 
in this litigation. Outside of the allégation respecting said judg- 
ment, the cause of action in this count is distinctively for a breach 
of the alleged covenant on the part of the lessee, William Dawson, 
to keep the taxes paid during the term. As the plaintifï acquired 
by purchase the interest of said Thomas in said term, she cannot 
maintain the action for breach of covenant committed by her as- 
signer; and her right of action dépends alone upon her attitude 
as devisee and legatee under the will of the lessor, conveying to 
her the reversionarjr interest in the land. As the covenant to pay 
thèse taxes was not collatéral, but adhered to the enjoyment of the 
freehold estate granted by the démise, the case cornes clearly with- 
in the principle of the ruling in Masury v. Southworth, supra, and 
is controîled thereby. And as the covenant to pay the taxes is not 
one of indemnity, the cause of action to recover the same accrued 
to the covenantee or his assigns upon the breach of the covenant 
caused by the failure to pay the taxes, without more. Ham v. Hill. 
29 Mo. 275 ; Rowsey v. Lynch, 61 Mo. 560 ; Fontaine v. Lumber 
Co., 109 Mo. 59, 18 S. W. 1147, 32 Am. St. Rep. 648 ; Wicker v. 
Hoppock, 6 Wall. 94, 18 L. Ed. 752 ; Wilson v. Stilwell, 9 Ohio St. 
467, 75 Am. Dec. 477 ; Martin v. Bolenbaugh, 42 Ohio St. 508. 
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In respect of the contention of defendant's counsel that the cove- 
nants in the deed of lease do not contain the words "assign" or 
"assigns," so as to make it obligatory upon the heirs or administra- 
tor of the covenantor, it is sufHcient to say that this objection is 
aiso answered by the discussion and ruHng of the Ohio court in 
Masury v. Southworth, supra. 

The demurrer to the third count is overruled. 



In re ALPflIN & LAKE COTTON CO. 

(District Court, H. D. Arkansas, W. D. January 23, 1905.) 

1. Banketjptcy— Property Belonging to Bankhupt— Kecovebt by Trustée 
— ^Nature or Proceeding. 

A proceeding by a bankrupt's trustée to recorer assets alleged to be- 
long to the bankrupt froni a third person is not eriminnl in its nature 
because the person proceeded against may be punished for contempt in 
case he fails to eomply with the court's order, and hence the trustée is 
only bound to establish defendant's possession of assets belonging to the 
bankrupt by évidence plain and convincing beyond reasonable controversy. 

L'. SAME— BUBDEN OF PBOOF. 

Where, in a suit by a bankrupt's trustée to recover assets alleged to 
belong to the bankrupt, the fund is traeed into the hands of the défendant, 
the burden is on him to make some reasonable ex])lanation of its disposi- 
tion in order to avoid a decree for the surrender thereof. 

3. Samb— Evidence. 

In a proceeding by the trustée of a bankrupt corporation, organized by 
défendant for the furtherance of fraudulent cotton transactions, to charg(^ 
the latter with funds received by him and alleged to belong to the cor- 
poration, évidence held to require a findlng in favor of the trustée. 

In Bankruptcy. 
See 131 Fed. 824. 

John M. Moore and W. B. Smith, for trustée. 
Campbell & Stevenson, Smead & Powell, and W. D. Chew, for 
E. H. Lake. 

TRIEBER, District Judge. In January, 1903, the above-named 
corporation, which, for convenience, will be referred to as the "Cot- 
ton Company," was adjudicated a bankrupt in this court. After the 
examination of E. H. Lake, who was the practical owner and in 
absolute control of the entire management of the cotton company, 
the trustée in bankruptcy of the cotton company filed a pétition, 
duly verified, charging that the said Lake and Alphin, another of 
the officers of the corporation, had large sums of money and other 
property of the assets of the bankrupt corporation, amounting to 
over $250,000, in their possession or under their control, and asking 
that they be required to turn it over to the trustée. After due 
notice, testimony was taken before the référée in bankruptcy, to 
whom the cause had been referred, and he made fîndings that J. 
S. Alphin had no moneys or property in his possession or under 
his control, but that E. H. Lake, the respondent herein, had large 
sums of money, amounting to over $100,000, in his possession or 
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under his control, belonging to the bankrupt corporation, which he 
should be required to pay over. No exceptions were taken to the 
findings made by the référée in favor of Alphin, but a pétition for 
review by this court was iiled on behalf of Lake. At the hearing 
on the pétition for review before the court objections to the admis- 
sion of the testimony of one Smith, which had been made before 
the référée, but by him overruled, were sustained by the court, and 
leave was granted to the trustée to retake the testimony thus ex- 
cluded (a report of which will be found in 131 Fed. 824), which was 
done, and by consent of parties the entire cause, instead of being 
rereferred to the référée, was brought before the court for final dé- 
termination. The testimony is very voluminous, and shows a re- 
markable state of affairs. It seems that the cotton company was 
organized as a corporation the first part of September, 1902, al- 
though it commenced doing business on the 26th day of August, 
1902, succeeding the same business theretofore carried on by E. H. 
Lake. The failure of the cotton company, which resulted in the 
bankruptcy proceedings, took place in January, 1903. The liabil- 
ities, without counting some small debts, amount to $381,636.93, 
the nominal assets to $23,910.66, and the real assets to less than 
$500. The corporation existed less than five months, and during 
that time handled nearly $2,000,000 in money. No books were kept, 
except memoranda, drafts drawn on them, and stubs of the check- 
books ; and thèse were incomplète, as large sums of money were 
drawn on checks not in the regular checkbook and by drafts on the 
Bank of El Dorado, Ark., of which no account was kept by the 
cotton company. In order to ascertain the transactions of the cor- 
poration it was necessary to hâve expert accountants construct a 
set of books from thèse memoranda, and the accounts of the cor- 
poration as they appear on the books of the différent banks with 
which it did business during that time, and the copies of bills of 
lading issued by the railroad company for shipments of cotton. 
The trustée and Lake each employed a différent accountant for the 
purpose of constructing a new set of books, and, as is usual in ail 
cases when there are two or more accountants employed on différent 
sides of the case, each reached à difïer-ent conclusion. As each of 
the accountants was examined, and thus given an opportunity to 
explain how he reached his conclusions, the court has been able, 
after a thorough examination of their accounts and their testimony 
and the testimony of other witnesses, to reach a conclusion which, 
if not absolutely correct, will do substantial justice, and in no event 
do any injustice to the respondent, as ail doubts hâve been resolved 
in his favor. 

The liabilities of the cotton company about which there is no 
dispute are $381,636.93. How this large indebtedness could hâve 
been incurred within so short a time seems incredible but for the 
fact that the évidence conclusively establishes that the entire busi- 
ness was conceived in fraud, and was carried on for no other pur- 
pose. At the time of the organization respondent owed over $118,- 
000 to banks in Little Rock, secured by fraudulent warehouse re- 
ceipts for cotton which he did not own, and which had no existence, 
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and this debt was paid off by the cotton company. Most of the 
cotton seems to hâve been purchased in El Dorado, Ark., where the 
respondent Lake and one Smith, cashier of the bank at El Dorado, 
owned a cotton compress built with the money furnished by the 
cotton company. Drafts would be drawn by Lake on the bank 
at El Dorado, not only for business purposes, but also for every 
other purpose requiring money, including his individual expenses, 
and for any other purpose that he might want it. The cashier of 
the bank at El Dorado would draw on the corporation, and in most 
instances specify that thèse drafts were for cotton purchased, at- 
taching thereto warehouse receipts issued by the compress com- 
pany. Upon depositing thèse warehouse receipts with the banks 
in Little Rock as security, they would advance him the money to 
pay thèse drafts. The warehouse receipts for about 8,000 baies of 
cotton thus issued by the compress company and hypothecated with 
the banks in Little Rock during that season were fraudulent, and 
represented no cotton whatever. Thèse warehouse receipts would 
be delivered to the railroad companies as cotton on hand in the 
compress, and the agents of the railroad company would issue to 
Lake bills of lading thereîor, which bills of lading would be at- 
tached to drafts drawn on mills in the East to whom cotton had 
been sold by the cotton company, and thèse would be deposited in 
the bank at Little Rock as crédits. As the warehouse receipts rep- 
resented no actual cotton, but were fraudulently issued, of course 
no cotton was actually delivered. 

The questions of law which will govern the court in determining 
the facts are well settled. On behalf of the respondent it is urgecl 
that, to warrant a finding against respondent, the évidence must 
be beyond a reasonable doubt; that in view of the fact that, if an 
order is made requiring the respondent to pay over money, and he 
fails to comply with it, he will be imprisoned for contempt of court, 
it is urged that the proceeding must be treated as a criminal pro- 
ceeding, and be governed by the same rules. This court cannot 
assent to this proposition. If the fact that a failure to comply with 
the order of the court may resuit in imprisonment of the respondent 
for contempt makes it a criminal case, many proceedings, and espe- 
cially proceedings in courts of equity, would bave to be treated as 
criminal proceedings. The failure on die part of a défendant to 
exécute a conveyance decreed by a court of equity in a proceeding 
for spécifie performance may be enforced by imprisonment aS for 
contempt. Refusai to answer interrogatories in a bill of discovery, 
refusai to pay alimony in a divorce suit, disobedience to a writ of 
mandamus, or violation of an injunction may resuit in such punish- 
ment; but no one will contend that for this reason such proceed- 
ings are in the nature of criminal actions. The punishment for 
contempt in bankruptcy proceedings is simply for disobedience of 
the judgment of the court after it is found that the respondent bas 
money or property belonging to the bankrupt estate in his posses- 
sion or under his control, and, although able to comply with the 
order of the court, willfully refuses to do so. Thèse provisions in 
the bankruptcy act, authorizing courts of bankruptcy to enforce 
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obédience to tlieir oïders by punisbiment as for contempt are neîther 
novel nor unusual. They were included in every bankruptcy act, 
and similar provisions hâve been enacted by almost every state in. 
the Union, including the state of Arkansas. In proceedings sup- 
plemental to or in aid of exécutions courts are authorized by thèse 
statutes to enforce the surrender of assets subject to exécution, and 
for this purpose may commit to jail any person refusing to comply 
with such order. In this state section 3312, Kirby's Dig. St. Ark., 
contaîns such a provision. And by sections 61 and 62, Kirby's 
Dig., probate courts are authorized to enforce their orders for the 
surrender of propert}' belonging to the estate of a deceased person 
by attachment. Thèse statutes hâve been uniformly sustained as 
civil proceedings. Without citing the numerous décisions to that 
effect, it is sufficient to refer to the décisions of those courts whose 
judgments are binding on this court. Ex parte Boyd, 105 U. S. 
647, 26 L. Ed. 1200 ; Schweer v. Brown, 130 Fed. 328 (Cir. Ct. App., 
8th Circuit) ; Welsh v. Lloyd, 5 Ark. 367 ; Senter v. Mitchell (C. 
C.) 16 Fed. 206— the latter decided by this court, Judge Caldwell 
delivering the opinion. The true ruie to govern courts in proceed- 
ings of this kind is that laid down by Judge Sanborn in Thallmann 
V. Thomas, 111 Fed. 277, 49 C. C. A. 317, in relation to reformation 
of instruments, that the relief will not be granted for mistakes "un- 
less the mistakes are established by évidence that is plain and con- 
vincing beyond a reasonable controversy." So in the case at bar, 
if the court is satisfied from the évidence which is "plain and convincing 
beyond a reasonable controversy" that the respondent, as the man- 
aging ofRcer of the cotton company, has in his possession or under 
his control moneys belonging to the bankrupt estate, it is its duty 
to require him to pay it over to the trustée, and, if he fails or re- 
fuses to do so, to punish him as for any other contempt. The évidence 
in this case is, to the mind of this court, conclusive that there are 
large sums of money belonging to the estate which came to the 
hands of the respondent, and which hâve not been accounted for. 
If the money is once traced into the hands of a respondent, the 
burden is upon him to make some reasonable explanation of what 
became of it, or at least that it has ceased to be in his possession 
or under his control at the time the order to turn it over is made. 
In re Schlesinger (D. C.) 97 Fed. 930, affirmed in 102 Fed. 117, 42 
C. C. A. 207 ; In re Finkelstein (D. C.) 101 Fed. 418 ; In re Meyers 
(D. C.) 96 Fed. 408 ; Ripon Knitting Works v. Schreiber (D. C.) 101 
Fed. 810. The opportunity of the respondent to make ail necessary 
explanations was given to him in an examination had before the 
court, which was bcgun on January 28, 1903, immediately after the 
bankruptcy proceedings had been instituted, and within a very short 
time after thèse transactions had taken place. AU the facts were 
then fresh in his memory, and his failure to make the necessary 
explanations showing what had become of the large sums of money 
which had been traced into his possession must be accepted as con- 
clusive that he was either unwilling or unable to do so. When 
askcd in relation to transactions involving thousands of dollars, 
which had taken place only a few weeks before the examination. 
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his stereotyped answer was, "I can't remember." The remarks of 
Judge Brown in Re Schlesinger (D. C.) 97 Fed. 930, are peculiarly 
applicable to the case at bar. 

Guided by thèse rules, the court finds that he should be charged 
with the indebtedness of the concern, less such sums of money as 
may hâve been accounted for by some évidence. Taking the items 
which are charged as débits or appear as crédits on the statements 
prepared by the two accountants, we find some confîict, but a care- 
ful examination of ail the testimony induces the court to make the 
following findings as to the différent items: The accountant for 
the trustée charges respondent with capital stock paid in $11,538.05. 
Respondent's accountant makes no such charge. There were some 
memoranda which would indicate that there was some money paid 
in by respondent on the capital stock of the corporation, but, in 
view of the peculiar conditions surrounding this case, the court 
does not believe that there was ever one dollar of the capital stock 
paid in, and for this reason will not charge respondent with that 
sum. The crédits to which he will be entitled are, first, old debts 
which had been contracted by the respondent when he was in the 
cotton business for himself, and before the corporation was formed. 
This amount is found by the accountant for the trustée to hâve 
been $118,194.41, while, on the other hand, the accountant employed 
by the respondent makes that item $156,708.53. While some of the 
items credited in the last-stated account are somewhat doubtful, 
yet the court, acting upon the principle that every doubt should 
be resolved in favor of the respondent, will adopt the latter amount. 
and crédit respondent with that sum. This includes every item 
claimed by respondent or shown by the testimony of Smith, the 
cashier of the El Dorade bank, or found from any other source, to 
hâve been paid out on debts contracted prior to the organization 
of the cotton company. As to losses sustained during the short 
period of the existence of the cotton company, after careful exam- 
ination of the testimony the court adopts the amounts found by the 
accountant for the trustée, $79,108.30. That accovmt includes ail 
interest and exchange paid out, the salaries of ail employés, and 
other expenses connected with the business, and also $8,028.50 losses 
sustained in dealing in futures, and $8,006.50 drawn by respondent 
for Personal expenses in less than five months. Of the assets of 
the concern it appears that the sum of $20,293.45 is due from the 
Union Compress Company, a corporation practically owned by 
respondent and the cashier of the El Dorado bank. There is évi- 
dence tending to show that some of the items charged to this ac- 
count were notproperly chargeable to the compress, but were really 
connected with the cotton business, but the court will treat the 
entire claim as one of the assets, and crédit it accordingly. An- 
other of the assets is an indebtedness due the cotton company from 
the Union Dry Goods Company, amounting to $2,248.32. This was 
a concern which was practically owned by the respondent. It is 
hardly necessary to say that neither of thèse items is of any value ; 
in fact, they are absolutely worthless. The other assets amount to 
$1,368.89, of which one item of nearly $800, amount due from a 
134 F.— 31 
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bank, is shown to hâve been erroneous ; but in view of the fact that 
the évidence on that subject is not convincing the court will permit 
that to stand. Thus we fiud the account to be as follows : 

Dr. 
To aebts... $381,636 93 

Cr. 

By old debts paid $156,708 53 

Losses in business 79,108 30 

Compress ., 20,293 45 

Dry Goods Company 2,248 32 

Other assets 1,3G8 89 259,727 49 

Leavlng the balance unaccounted $121,909 44 

The only explanation of this deficiency that has been advanced 
is that the drafts for cotton drawn by the cashier of the El Dorado 
banlc and clerks employed in buying cotton were paid by respond- 
ent in good faith, believing that the cotton was actually bought, 
when in fact no cotton was bought, and the warehouse receipts 
were fraudulently issued. If this is true, it would certainly relieve 
respondent of ail liability in this proceeding. The mère fact that 
he was guilty of négligence in paying drafts for such large sums, 
without making any investigation whether the cotton was actually 
purchased, would not justify the court in fînding that he had pos- 
session or control of this money. But do the facts warrant the 
court in adopting this explanation? The cotton company carried 
on its business at El Dorado, Ark., and the city of Little Rock, 
Ark. Respondent was most of the time in the city of Little Rock, 
where probably 40 per cent, of the cotton handled by the company 
was purchased, but visited quite frequently the town of El Dorado. 
As stated before, he was practically the owner of the compress 
company which issued those warehouse receipts. The town of El 
Dorado has about 3,000 inhabitants. Is it reasonable to suppose 
that respondent, when at El Dorado, spending there several days 
on some of the visits and a day or two on every visit, would not 
go to the compress for the purpose of examining it and making some 
examination of the cotton supposed to be on hand? A deficiency 
of nearly 8,000 baies would be apparent at once. That number of 
baies would cover at least an acre of ground. How, then, could 
he hâve helped notice, af ter having paid for so much cotton, that 
there was something wrong? But, if there were any doubt in the 
mind of the court on that subject, it would be removed by the fact 
that the same frauds had been perpetrated by respondent the pre- 
ceding year, before the corporation had been organized as hereto- 
fore stated. That the cotton represented by the warehouse receipts 
carried by the banks of Little Rock for moneys loaned during the 
cotton season of 1901-02 was not in the warehouse at El Dorado 
certainly was known to respondent, for, if there was no cotton 
there when nearly 4,000 baies should hâve been, a man who visited 
the warehouse, as it is shown respondent did in the summer of 1902, 
could not help but notice it. 
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Taking ail the circumstances surrounding this case înto consid- 
ération, the court cannot avoid reaching the conclusion that re- 
spondent well knew that when thèse drafts were drawn on him and 
the warehouse receipts sent to him they were fraudulently issued, 
and did not represent actual cotton. The clerk who was in charge 
of the compress, and who drew sortie of the drafts, has disappeared, 
and cannot be found, although strong efforts hâve beén made to 
find him, not only for the purpose of having him testify in this case, 
but aiso for the purpose of having him appear as a witness in crim- 
inal proceedings pending in this court against the respondent, aris- 
ing out of thèse transactions. The cashier of the El Dorado bank 
has testified, but his testimony does not impress the court strongly. 
He admits that the books of the bank were not correctly kept, and 
do not show ail the transactions between it and the cotton Com- 
pany. In addition to that, the respondent and Smith testify that 
respondent would draw at Little Rock for large sums of money 
on the Bank of El Dorado with which to pay personal expenses, 
many of the business expenses, and also freight bills on cotton re- 
ceived and shipped ; that thèse drafts, when paid by the Bank of 
El Dorado, would be included in drafts that they would draw for 
cotton. In many instances, involving very large sums, no entries 
would be made on the books of the bank. The court has no doubt 
that for every draft thus drawn by the Bank of El Dorado the cot- 
ton warehouse receipts would be attached to it, in order to make 
it appear that the drafts were drawn in payment of cotton, instead 
of for moneys advanced to respondent, and thus enable him to 
secure the money to pay them from the banks, or bills of lading 
from the railroad company. 

It also appears in évidence that on the 24th of December, 1902, 
a short time before the failure, and when respondent himself must 
hâve known that it was only a question of a short time before the 
railroad companies would discover that the bills of lading which 
they had issued for cotton had been fraudulently obtained from them, 
and which would resuit in an exposure of ail the frauds, he visited 
El Dorado, and on that day the books of the bank show the cotton 
Company was debited with cash $11,845.17. There is no satisfac- 
tory explanation of that item. Respondent dénies that he obtained 
that money. The cashier of the bank thinks that there were some 
drafts paid by him or remittances made for the cotton company 
amounting to that sum, and he is positive that no money was paid 
to respondent by the bank, but the évidence is anything but sat- 
isfactory. Another peculiar circumstance connected with this item 
is that the payment of this sum of money balanced the account of 
the cotton company with that bank. According to the books of 
the bank, the cotton company had on that day a crédit of $11,844.17, 
which would indicate that the payment of this item overdrew the 
account $1, but immediately below there is an entry by which the 
cotton company is credited "by error" $1, thus balancing the ac- 
count to a cent. To review ail the testimony would prolong this 
opinion unneçessarily. 
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There is only one other matter which the court thinks should be 
taken into considération. Although there is no évidence to show 
that any of this money went to any other person or persons than 
the respondent, it is but reasonable to indulge in the presumption 
that those who aided him in thèse frauds, and without whose as- 
sistance he could not hâve perpetrated them, obtained some part 
of the fruits thereof. The fact that John Turrentine, the clerk of 
the cotnpress, who issued thèse false warehouse receipts and drew 
many of the drafts on the cotton company, has disappeared, would 
indicate that he received some considérable part of the niissing 
funds. The cashier of the bank at El Dorado, who manipulated 
everything at that place, who tnust hâve been cognizant of the fact 
that thèse warehouse receipts were fraudulent, if he did not him- 
self cause them to be issued, who kept the account of the cotton 
company on the books of the bank in such manner that it is im- 
possible to get a correct statement of the transactions between the 
cotton company and the bank, who was respondent's partner in the 
compress, probably insisted on a share of the moneys thus obtained, 
or appropriated a part thereof. For thèse reasons the court, al- 
though there is no direct testimony on the point, will assume that 
respondent, although in a plenary suit liable for the entire defi- 
ciency, has only one-half the money unaccounted for in his possession 
or under his control. 

An order will be entered that the respondent pay into the registry 
of this court the sum of $60,954.72, being one-half of the amount 
found by the court to be due from respondent, and, unless said 
sum of money is paid within 30 days, that he be committed to the 
Pulaski county jail until the further order of the court, or until dis- 
charged by due process of law. 



SBIBBL V. PUEOHASB. 
(Circuit Court, D. New Jersey. December 17, 1904.) 

1. VeNDOK and PURCIIASEE— CoNTRACT FOE SaXE 01' RBAIi ESTATE— Fah-ube 

OF Vendok to Perfobm — Recoveey by Vendée of Considération Paid. 

Where a vendee under an unexecuted contract for the sale of real estate 
has paid a part of the purchase money, and the vendor f ails to complète 
his engagement, the vendee may dlsaffirm the contract and brlng an ac- 
tion for money had and received. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and Pur- 
chaser, §§ 973, 982.] 

2. Same— Ad Diem Performance— Time— When Essential— Disafpirmance 

BY Vendée. 

When the vendor is in no default, but, on the contrary, is ready and 
willing to perform on his part, the vendee oannot recover the considération 
paid. But the time flxed for performance by the vendor is deemed of the 
essence of the contract, so that, if he is not able to perform on that day, 
the vendee may elect to consider the contract at an end and sue. 

[Ed. Note. — For cases in point, see vol. 48, Cent. Dig. Vendor and Pur- 
chaser, §| 973, 981.] 
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3. Same. 

Where, therefore, défendant so!d plaintllï an option for the purohase of 
certain real estate, which was to be exercised by a specified date, and con- 
tracted to procure a eonveyanee of the property to plaintllï on tliat date, 
free from incumbrance, and plaintiff made a payment down, and agreed to 
pay a further sum, togetber with the purohase priée of the property, on the 
delivery of such eonveyanee, and it was afterwards diseovered by the par- 
ties that there was a mortgage on the property, which was not due, and, on 
the day when the option explred, défendant surrendered the same, and 
took a new one from the owner of the property, by which it was to be 
conveyed subject to the mortgage, which was to be assumed by the 
grantee, as part of the purohase price, and such a eonveyanee was teii- 
dered to plaintiff and refused by hira, held, that time was of the essence 
of the eontract; that plaintiff was not bound to accept the eonveyanee 
offered, but, on the failure of défendant to obtain the eonveyanee stipu- 
lated for, on the day named, he was entitled to rescind the eontract, and 
recover the amount paid thereon. In an action for money had and re- 
ceived. 

4. Same— Necessitt of Tendek of Performance. 

Where one party to an executory eontract bas plaeed it ont of his power 
to perform in accordance with its terms, a tender of performance by the 
other party is not necessary to entltle him to rescind, and recover a pay- 
ment made thereon, when the time for performance by the other bas ex- 
pired. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, § 12.3fl.| 

5. Same — Construction — Contingency Not Provided for. 

A lirovision in a eontract that a partial payment made thereon shal! 
be returned in a certain contingency does not preclude its reeovery by the 
party making it, on the happening of another contingency, not provided 
for, which prevents performance of the eontract by the other party. 

Action on Contract. Trial to the court without a jury. 

Harvey F. Carr, for plaintiff. 

George A. Bourgeois and Eli H. Chandler, for défendant, 

ARCHBALD, District Judge.* The material facts of the case are 

as follows : 

(1) On May 4, 1901, the défendant, Selina A. Purchase, by agrée- 
ment in writing, sold to the plaintiff, Henry J. Seibel, Jr., and he, on 
his part, agreed to purchase, for the sum of $7,000, an option or right 
to buy two certain houses and lots at Atlantic City, N. J., for the price 
of $40,000, which she had obtained from Mary B. Walton, the owner. 
This option was to be exercised by July 1, 1901, with the privilège 
of doing so, however, at any time during July, August, or September, 
provided no other purchaser was procurée!. 

(2) On the date of the agreement with Mrs. Purchase, the plaintiff 
pàid her $3,000 down; the remaining $5,000, by the terms of the 
agreement, being payable "at the time of settlement and upon the 
delivery to him of a deed in fee simple for said premises clear of ail 
encumbrances whatsoever." As a further assurance, it was covenanted 
by Mrs. Purchase that there should be conveyed to Mr. Seibel on or 
before July 1, 1901, "a good and valid title in fee simple free of ail 
encumbrances," provided he, on his part, should pay the purchase price 
stipulated for the property, and that, if Mrs. Walton should contest 

♦Speeially assigned. 
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the validity of the option, "or refuse to make title to the property upon 
the tender of the coilsideration money," the $3,000 which he had paid 
should be returned. It is for the recovery of this money that the 
présent action is brought, for which the défendant net only dénies any 
liabiUty, but claims by way of set-off a judgment against the plaintiff 
for the $5,000 additional which he was to pay. 

(3) At the time of the agreement between the plaintiff and défendant 
with regard to the sale of the option, there was upon the property a 
mortgage of $17,500, which had been given by Mrs. Walton, April 24, 
1900, to the executors of Henry Gerstley, deceased, and which was 
made payable by its terms at the expiration of three years, with interest 
semiannually at the rate of 5 per cent, per annum. Upon a search of 
the title the plaintifif discovered this mortgage, and, as it was his pur- 
pose to improve the property by putting up an apartment house, and 
to obtain the money to do so by an advance-money mortgage upon it, 
the existing mortgage was a serions obstacle from his standpoint, to 
the completion of the purchase. To try and obviate the difficulty, he 
made to Mrs. Walton, through lier attorney, Mr. Townsend, a tentative 
proposition that, subject to the Gerstley mortgage of $17,500, slie 
should take $23,000 for the property, of which $5,000 was to be paicî 
in cash on or before July 1, 1901 — the date to which the option was in 
the first instance limited — and the balance, $18,000, on or before Octo- 
ber Ist following, with certain adjustments as to interest, taxes, water 
rates, and insurance for the intérim. On submission of this to Mrs. 
Walton, she signified that such an arrangement would be acceptable; 
but, so far as Mr. Seibel was concerned, the matter went no further. 
It will be noted that by it she would get $40,500 for the property, or 
S500 more than by the outstanding option with Mrs. Purchase. 

(4) The same day, at an interview with Mrs. Purchase at the office 
of Mr. Seibel's attorneys, in Philadelphia, her attention was called to 
the existing incumbrance on the property, and the efïort which had 
been made to overcome it; and it was stated that Mr. Seibel was 
ready to carry out the arrangement which had been submitted to Mrs. 
Walton, and pf which she had ejçpressed her approval, provided this 
would be satisfactory to Mrs. Purchase. Upon learning, however, 
that the $5,000 which she was still to get from Mr. Seibel for tlie 
transfer of the option would hâve to wait until there was a final set- 
tlement, and a clear deed given for the premises, and could not be 
definitely secured to her meanwhile, she said she would think it over, 
and subsequently declined to accède to the proposition. The plaintiff 
thereupon notified her by letter of June 35th that he would hold her 
strictly to the terms of her contract ; calling her attention to the fact 
that she had agreed to deliver the property on July Ist free and clear 
of incumbrances, although there was a mortgage of $17,600 on it, 
which the mortgagees refused to satisfy, and stating that he was will- 
ing to cancel his contract with her on return of the $2,000 which he 
had paid, or, if not, that he should protect his rights in whatever 
tvay was necessary, by arrangements with Mrs. Walton or otherwise. 
To this Mrs. Purchase replied by letter the same day that she would 
be ready to keep her part of the contract, and deHver the property free 
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of incumbrances at the time appointed, and should expect, in return, 
that he would adhère to his part. 

(5) On June 39th, a few days later, the parties met again at the 
office of Mr. Townsend, in Atlantic City; Mr. Seibel being accom- 
panied by his attorneys, and Mrs. Purchase by hers, and Mr. Town- 
send representing- Mrs. Walton, who, though not présent, was in com- 
munication with him in the building. After a gênerai discussion of the 
situation, and the complication brought about by the existence of the 
$17,500 mortgage,it was declared by Mrs. Purchase's attorney, while ad- 
mitting that it could not be got out of the way, that Mrs. Purchase want- 
ed her $5,000 without regard to it, and would insist on its being paid 
or secured to her, or she would not permit Mrs. Walton to carry out 
the option. Thereupon Mr. Seibel, by his attorneys, tendered to Mr. 
Townsend, for Mrs. Walton, $5,000, according to the proposition which 
he had made to her a few days before, but it was refused; Mrs. Pur- 
chase declaring that it should not be accepted unless she was secured, 
and Mr. Townsend, after communicating with his client, stating that 
her contract was with Mrs. Purcliase, and she would not sell without 
her consent. 

(6) As the resuit of this interview, Mrs. Purchase on July Ist, in 
order, as she conceived, to protect her interests, secured a new agree- 
ment from Mrs. Walton, upon the same terms which had been sub- 
mitted to her by Mr. Seibel, and which she had said would be accept- 
able to her. By it Mrs. Walton covenanted to sell and convey the 
property in question to Mrs. Purchase, her heirs and assigns, for the 
price of $40,500, pavable, $5,000 upon the signing of the agreement, 
and $18,000, with interest, on October 1, 1901 ; the other $17,500 being 
represented by the existing mortgage on the property, to which the 
sale was expressly made subject. Ail previous agreements between 
the parties, both verbally and written, were also, in express terms, made 
null and void. Mrs. Purchase made the $5,000 down payment called 
for by this new agreement, and a deed was prepared and executed by 
Mrs. Walton, and left in her custody, to be delivered to Mr. Seibel 
in case he completed his part of the original agreement by October Ist. 
But in the end the property was_ sold to the United States government, 
and Mrs. Purchase lost it. 

(7) On September 25, 1901, Mr. Seibel was formally notified in writ- 
ing by Mrs. Purchase, through her attorney, that she would be ready 
on October Ist to carry out the terms of the contract between them, 
and would expect him to be so, also ; stating in that connection that the 
$17,500 mortgage on the property was due and payal)le on demand, 
and could be paid off at any time, and would be paid off by her on Oc- 
tober Ist. The fact is that the mortgage referred to was not, by its 
terms, due and payable as asserted, and could not be paid oiï without 
the consent of the mortgagees, which there is ço évidence that Mrs. 
Purchase ever obtained. 

Discussion. 

While the facts are fully reported in the foregoing findings, the 
rights of the parties to this litigation are to be determined, in my 
judgment, by the situation as it was on July 1, 1901. Not only was 
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that the day on which the property was to be conveyed to the plaintifï, 
but on it, in dérogation of the existing relations with the plaintiff, the 
défendant, by a new and distinct agreement with Mrs. Walton, the 
owner of the property, annulled the original option, and took another 
and différent one, by which ail parties were thenceforth bound. By it 
the price was increased to $40,500, and, as a part of it, the Gerstley 
raortgage of $17,500, which was the main cause of the existing diffi- 
culty, was to be left as an incumbrance on the property, although the 
défendant had covenanted that it should be delivered clear and free. 
The plaintifï was thereby released from the obligation of his con- 
tract; the défendant not only having failed to perform her part of it, 
by having the property duly conveyed to him on the day named, but 
having precluded herself from doing se thereafter by the new arrange- 
ment which she had made. It may be possible, if the plaintiff had been 
prepared on or before October Ist to tender $45,000 to Mrs. Purchase — 
$40,000, the original price to Mrs. Walton, and $5,000 for herself — 
that an adjustment could hâve been made, including the satisfaction 
of the $17,500 mortgage, which there is some évidence that the mort- 
gagees were ready to release if the unearned interest was paid them 
for the time it had yet to run. But as a matter of strict law, he was not 
called upon to do this, and it is by this that the case is to be judged. 
It was the original option that he agreed to take, and not a new one, 
with différent terms and conditions, even though this corresponded 
with those which he had himself suggested ; and it was to be consnm- 
mated by July 1, 1901, according to his arrangement with Mrs. Pur- 
chase, and not three months later, although, as to Mrs. Walton, it 
may hâve held good, provisionally, that much longer. 

Upon this showing the plaintiff, as it seems to me, is entitled to re- 
cover. It is unquestionably the law that where the vendee, undei 
an unexecuted contract for the sale of real estate, bas paid a part of the 
purchase money, and the vendor fails to complète his engagement, the 
vendee may disaffirm the contract and bring an action for money had 
and received. 1 Sugd. Vend. {8th Am. Ed.) 336 ; Feay v. Decamp, 
15 Serg. & R. 227. It falls under the broad principle stated by 
Parker, C. J., in Griggs v. Austin, 3 Bick. SO, 15 Am. Dec. 175, that 
"where money is paid by one party in contemplation of some act to be 
done by the other, which is the sole considération of the payment, and 
the thing stipulated to be done is not performed, the money may be 
recovered back." It is true that where the vendor is in no default, 
but, on the contrary, is ready and willing to perform on his part, the 
vendee cannot recover. Battle v. Rochester City Bank, 5 Barb. 414. 
But the time fixed for performance is deemed of the essence of the 
contract, so that, if the vendor is not able to perform on that day, 
the vendee may elect to consider the contract at an end and sue. Bank 
of Columbia v. Hagner, 1 Pet. 455, 7 L. Ed. 219 ; Cornish v. Rowley, 
1 Wheat. Selw. 137. And that is the situation hère. It was the posi- 
tive undertaking of the défendant that the title should be conveyed to 
the plaintiff on July Ist, and that it should be free and clear, nothing 
of which was done or offered. This, under the authorities cited, con- 
stituted a clear breach of the contract, of which the plaintiff is entitled 
to take advantage without more. It is said that he made no tender so 
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as to put the défendant in default, and that, without this, non constat 
that she might not hâve been prepared to comply with her engagement 
upon the plaintiff's complying with his. But if she was, she should 
hâve shown it; and we know for a fact that she was not, of which 
the new arrangement entered into with Mrs. Walton is sufficient 
évidence, if there were nothing more. Without regard to this, how- 
ever, the plaintifif not asking for performance, and the défendant be- 
ing unquestionably in default for want of an ad diem compHance, a 
tender to complète the default was superfluous and unnecessary. 

It is said, however, that the parties hâve undertaken to provide in the 
contract under what circumstances the $2,000 should be refunded, and 
that the plaintiff is not entitled to go outside of this. "If Mary B. 
Walton," it déclares, "shall contest the validity of the said lease [mean- 
ing the option] or refuse to make title to the said property upon the 
tender of the considération money, the party of the first part [Mrs. 
Purchase] hereby agrées to return to the party of the second part 
[Mr. Seibel] the sum of two thousand dollars paid by him for this 
option." Neither of thèse contingencies, admittedly, happened. Mrs. 
Walton never refused to make title to the property, neither did she 
at any time contest the validity of the option, and, on the contrary, was 
apparently ready to carry it out accordiiig to its terms, or to modif}' 
it in the way proposed by the plaintiff in order to overcome the diffi- 
culty presented by the existing incumbrance upon the property. Bu^. 
this does not necessarily conclude the plaintiff hère. The présent situa- 
tion is something entirely outside of and beyond anything which is 
so mentioned, and was evidently one which was not contemplated b>' 
the parties. It was the possibility of difficulty with Mrs. Walton that 
they had in mind, and not a default on the part of either of themselves, 
which was not anticipated, and therefore was not touched upon. Now 
that this has arisen, however, it is to be met and dealt with upon gên- 
erai principles, without regard to the provisions of the contract referred 
to which do not apply to it; nor is it to go unrelieved because the 
contract is silent upon the subject. 

Judgment is therefore directed to be entered in favor of the plaintiff 
for $2,000, with interest from July 1, 1901, amounting to the sum of 
$3,416, and the defendant's claim of set-ofif is denied. 



MOORB V. FIDBLITY TRUST CO. et al. 

(Circuit Court, B. D. Pennsylvania. January 31, 1905.) 

No. 14. 

1. Pedekal Courts— Action Ag.iinst Executobs— AccouNTiNa— Jubisdic- 

TION. 

Where the survivlng "partner of a flnu l,s one of the executors of the 
estate of his deceased partner, the settiement of which Is pending in 
the probate court of the state, a bill in equlty will not lie in the féd- 
éral Circuit Court to conipel an accouuting between such executors in- 
volving an accounting by the surviving partner of his deceased partner'.s 
Interest in the flrm, such proceeding being within the juridiction of the 
probate court. 
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2. Same— Diverse Oitizenship— INcidental Relief. 

Complainsint, a nonresident distributee of the estate of a deccased 
partner, the administration of whlcli was pending in tlie probate court 
of tlie State of his decease, flled a bill in the fédéral Circuit Court to 
compel the executors of the deceasèd partner, one of whom was the sur- 
vîvlng partner, to aecount, and prayed jiidgment dlrecting an account 
between the two executors other than the surviving partner and sucti 
surviving partner, together with an accounting concerning the partner- 
ship affairs betweeii such surviving partner and the estate. Held, that the 
accounting concerning the partnership affairs was the principal object of 
the bill, and, there belng no divergity of cltizenship between such exec- 
utors, and no fédéral question iuYolved, the court was witbout jurisdic- 
tion. 

[Ed. Note. — Diverse cltizenship as a ground of fédéral jurisdlction, see 
notes to Shipp v. Williams, 10 O. C. A. 249 ; Mason v. Dullagham, 27 C. 
C. A. 298,] 

In Equity. Motion to dismiss bill. 

John M. Gardner and V. Gilpin Robinson, for complainant 
K. Gordon McCouch, for Fidelity Trust Co. 

J. B. McPHERSON, District Judge. Andrew M. Moore, in his 
lifetime, and Joseph F. Sinnott were partners in the wholesale liqnor 
business under the firm name of Moore & Sinnott. They were the 
successors in business of John Gib&on's Son & Co., and sold, among 
other liquors, a whisicy that had become well known as "Gibson" 
whisky. Moore died in 1898, a résident of Pennsylvania, and the bill 
avers that Sinnott lias carried on the business since that time without 
accounting fully to the estate of his deceasèd partner. He himself is 
one of the executors, but there are two others who might compel him 
to account under the provisions of a statute of Pennsylvania passed in 
1901 (P. L. 174), which provides : 

"That where one of two or more executors, administrators, guardians, as- 
signées or trustées shall be personally or individually Indebted or obligated 
to the estate whlch he rejn-esents, it shall be lawful for the remaining exec- 
utors, administrators, guardians, assignées, or trustées, or either of them, to 
institute an action at law, bill in equity, or other appropriate légal or équita- 
ble proceeding, on behalf Of the said estate, agalust such executor, admin- 
istrator, guardian, assignée or trustée, individually, to recover or enforce the 
said indebtedness or obligation, the same as if such executor, administrator, 
guardian, assignée or trustée were not connected with the said estate." 

The bill is brought by a son and distributee under the will, residing 
in the state of New York, and avers that the other two executors hâve 
failed to require an accounting f rom Sinnott, although they hâve often 
been requested to bring the appropriate action. The principal subject 
of dispute seems to be the right of the surviving partner to use certain 
trade-marks and trade-names for his individual bcnefit, and the bill 
seeks to bave that question determined, praying the court to direct 
an accounting between the two other executors and Sinnott as surviv- 
ing partner concerning the partnership affairs, "and, as incidental 
thereto, to détermine what, if any, assets, property, or rights, including 
said firm name and the right to do business under said firm name as 
'successors to John Gibson's Son & Co.,' good will of said business, 
trade-marks owned and used by said firm, and other assets belonging 
to said firm of Moore & Sinnott that hâve not been, and are now, un- 
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disposed of, and th?.t reraain in common as the property of said firm, 
and that, in order tliereto, a sale thereof and of the business of said 
firm be directed by a decree of this court, and the proceeds arising there- 
from be credited to the account of said firm for application and dis- 
tribution, according- to the respective interests of said estate and the 
said Sinnott therein, and to the end that on the coming in of the report 
of such sale an accounting and settlement of the affairs of said firm 
may be had under the order of this court," etc. It is objected that such 
an accounting and sale would, in reality, be taking part in the admin- 
istration of Moore's estate, and that a fédéral court has no jurisdic- 
tion to entertain such a bill, the relief prayed for being in the exclusive 
power of the orphans' court of Philadelphia county. This position, I 
think, must be sustained. It is true that ordinarily the orphans' court 
in Pennsylvania has no power to settle a partnership account (Miller's 
Appeal, 136 Pa. 349, 20 Atl. 565 ; Weigley v. Coffman, 144 Pa. 489, 23 
Atl. 919, S7 Am. St. Rep. 667); but it does undertake that task where 
the surviving partner is the exécuter or administrator of his deceased 
associate. Brown's Appeal, 89 Pa. 139, where this was donc, may 
perhaps be distinguished because of its peculiar facts ; but in Price's 
Estate, 81 Pa. 263, the inquiry was made without dispute and as a 
matter of course. The exécuter had charged himself with the value 
of the testator's interest in a firm of whicli thèse two were members, 
and exceptions were filed to the accuracy of the amount. The auditor 
to whom the exceptions were referred — a distinguished member of the 
Philadelphia bar — reported, inter alla : 

"An examination of tlie correctness of this crédit involved an examliiatioii 
and settlement of the partnership books aiid accounts of Thomas J. Martin 
& Oo., and a further investigation of the business carried on after Mr. Price's 
death." 

His report was confirmed by the orphans' court, and on appeal the 
Suprême Court also assumed without question that the accounting was 
necessary : 

"The exécuter was also the surviving partner of the testator. In his ac- 
count be charged himself with the sum of $2,602.89 as the value of the de- 
ceased partner's interest in the firm. The auditor surcharged him with the 
sum of $2,242.09 as the real value of said interest. The contention upon this 
question protracted the audit very greatly, and involved a tedious examina- 
tion of the boOks and the business of the firm." 

In Unruh's Estate, 13 Phila. 337, the point was decided in an opinion 
delivered by Judge Ashman, who used this language : 

"The accountant held the adversary position of surviving partner of the 
décèdent and administrator of his estate. He charged him.self in his ac- 
count with the proceeds of the decedent's Interest in the business, and 
claimed crédit for the amount on the ground that the interest had not yet 
been settled. The books of the late firm were produced at the audit, and the 
value of the decedent's share in the partnership assets was assessed and 
flxed by the auditing jndge. It was contended that this inquiry was not 
within the province of the orphans' court. The cases of Price's Estate, 81 
Pa. 263, and Brown's Appeal, 36 Légal Int. 236, however, leave no doubt of 
the jurisdiction of that court where the surviving partner is exécuter or ad- 
ministrator of his deceased partner, and the reasons are given briefly in Le- 
land V. Newton, 102 Mass. 330." 



4:92 134 FEDERAL REPORTER, 

Thèse reasons are as follows : 

"When one of tvvo partners dies the survlvor should settle the estate and 
aceount to the personal représentative of the deceased. But if the survlvor 
himself becomes the Personal représentative of the deceased he becomes 
bonnd, as executor or administrator, to reuder an aceount of his proceedings 
to the judge of probate. That aceount necessarily involves the settlement of 
the partnership attairs. There Is no need of any other légal process, be- 
cause ail persons interested in the estate hâve an opportunity to be heard 
tn respect to the settlement. Se has no rlght to hâve his aceount allowed 
without fiuch hearing." 

This position seems to me to be sound. The executor is bound to 
aceount for everything of value that belongs to the decedent's estate. 
Among thèse assets is the interest in the late partnership, and with 
the value of that interest the executor must charge himself, or he does 
not aceount fully for the property that has corne into his hands. In 
order to charge himself, he must appraise the interest, and for this 
purpose he is better equipped than any one else can be. The charge 
being made, any interested person may challenge its correctness, and the 
orphans' court is then obliged to inquire whether the partnership ac- 
eount has been accurately taken. The resuit may be that the estate is 
shown to be a debtor to the executor as surviving partner, and in that 
event he is entitled to a crédit in his aceount as executor. In the con- 
trary event, he is surcharged with the proper amount. So, also, if the 
executor has been making an unlawful profit out of the partnership 
property in which the decedent's estate still owns an interest, he has 
been using the assets of the estate for his private gain, and again makes 
himself liable to surcharge. The amount of such surcharge can only 
be determined by inquiring how extensive such use has been, and how 
much should be paid in compensation therefor. And if, upon the filing 
of an aceount in the orphans' court any interested person should be- 
lieve that the executor had failed to aceount for assets of the estate 
which had corne into his possession, or that he had negligently failed 
to coUect assets that were within his reach, a complète remedy is 
afforded by the right to file exceptions seeking to surcharge the ac- 
countant with the value of such assets. This of necessity obliges 
the orphans' court to décide whether thèse assets actually exist and 
should be accounted for. In the présent case, if two of the three ex- 
ecutors hâve been derelict in duty by failing to sue the third under the 
provisions of the act of 1901, their dereliction can be inquired into by 
the same process, namely, filing exceptions with a view to surcharge. 
And if it becomes necessary to sell the good will of the firm and the 
right to use its trade-marks, the orphans' court has the power to turn 
the property of the estate into money, whenever that course becomes 
necessary for purposes of distribution. 

Proceedings such as thèse seem to me to be part of the administra- 
tion of the estate, with which a fédéral tribunal is not permitted to 
interfère (Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 
867) ; and, as the bill is an équivalent for the procédure just referred 
to, it should not be entertained by the circuit court. Whether the court 
would hâve power to act if the bill asked no more than a decree di- 
recting the other two executors to sue Sinnott under the Pennsylvania 
act of 1901 need not be decided, for, as the foregoing extract from the 
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prayer for relief shows, the Circuit Court is asked not only to inquire 
whether certain assets of the estate exist, but to make sale of them if 
found, although such assets are now under the control of the orphans' 
court, and subject to its decree. The Suprême Court, in Byers v. 
McAuley, has explicitly decided that this cannot be done by a fédéral 
court. 

It will be observed, also, that if the Circuit Court required Sinnott 
to account to the other two executors, as the bill expressly prays — 

"Wherefore your orator prays judgment direcling an accounting by and 
betweeii the défendants Fldelity Trust Co. and Walton Peunewill, as exec- 
utors of the estate of Andrew M. Moore, deeeased, and the défendant Joseph 
F. Sinnott, of and concerning the partnershlp afCairs between said survivlng 
partner and said estate, as and of the time of and from the death of aaid 
deeeased to the date of said accounting" — 

and took charge of the accounting itself, it would be deciding a con- 
troversy between persons ail of whom are citizens of the same state. 
Evidently this is not a mère incident of the relief prayed for, but is the 
principal object of the bill, and in my opinon this considération is an- 
other fatal objection to the jurisdiction. A number of English cases 
are referred to in the complainant's brief, where a bill such as this has 
been entertained by the Court of Chancery. I need scarcely point out, 
however, that the limited jurisdiction of the Circuit Court is the con- 
trolling considération, and that cases dealing with the powers of a 
court of gênerai jurisdiction, such as the Court of Chancery, must be 
read hère with the necessary qualifications. Whatever chancery powers 
the Circuit Court may possess, it cannot exercise them to administer 
the estate of a deeeased person, nor to décide an independent contro- 
versy between citizens of the same state that does not involve a fédéral 
question. As is declared in Byers v. McAuley, the Circuit Court may 
sometimes détermine such controversies, where it has taken property 
into its custody by virtue of its original jurisdiction, and has thus ac- 
quired the ancillary jurisdiction to hear ail claims against the fund, 
by whomsoever made. "Possession of the res draws to the court hav- 
ing possession ail controversies concerning the res." In the présent 
case, however, the decedent's estate is being administered by the or- 
phans' court of Philadelphia county, and this court has no power or 
control over the assets. The controversy outlined in the bill calls for 
the exercise of original, and not ancillary, jurisdiction, and concerns a 
subject — the administration of a decedent's estate — with which the 
Circuit Court has no original power to deal. 

For thèse reasons I am of opinion that the bill should be dismissed. 



HENET F. MICHELL CO. v. MATTHUES, State Treasurer. 

(Circuit Court, B. D. Pennsylvanla. January 19, 1903.) 

No. 25. 

FEDERAL CouETS— State Statutes—Vaxtdity— State Décisions. 

Where a taxpayers' action was brought in the fédéral court to dé- 
termine whether Pa. Act April 14, 1903 (P. L. 1903, p. 175), increasing 
the salaries of state judges, infringed the state Constitution, and before 
the détermination of a motion to dismiss the bill the state Suprême 
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Court decided that the act was constitutional, snch décision was bindlns 
on the fédéral court 

[Ed. Note. — State laws as rulea of décision In fédéral courts, see notes 
to Wilson V. PerrlB, 11 C. 0. A. 71 ; Hlll v. Hite, 29 0. C. A. 553.] 
2. Same. 

The Suprême Court of the state having jurlsdictlon over the subject- 
matter and parties to the suit in which sueb question was determined. 
the validlty of such détermination conld not be reviewed In the fédéral 
courts on the ground that the décision was rendered by a single justice 
as constltuting the court, the other .lustices having refused to take any 
part by reason of alleged disqualification. 

Motion to Dismiss Amended Bill of Complaint. 

James W. M. Newlin, for complainant. 
Hampton L. Carson, for respondent. 

J. B. McPHERSON, District Judge. The attorney gênerai of tlic 
commonwealth of Pennsylvania, appearing for the défendant, who If 
the State treasurer, has moved to dismiss the bill of complaint, and 
has assigned several reasons therefor ; but none of them, I think, need 
now be considered, because the situation of the cause has materialh' 
changed since the motion to dismiss was argued. 

The complainant's bill as originally filed is as follows: 

"Your orator, Henry F. Mlchell Company, avers that it is a corporatiosv 
created by and exlstlng under the laws of the state of Delaware, and is a 
citizen of the state of Delaware and résident thereiu. 

"Your orator further avers that the défendant, William L. Matthues. is 
the treasurer of the state of Pennsylvania, and is a citizen of the state of 
Pennsylvania, and a résident therein. 

"Your orator further avers that It Is a taxpayer in the state of Pennsyl- 
vania, and pays taxes to the sald state of Pennsylvania. 

"Your orator also avers that the amount involved in thls controversy be- 
tween your orator and the défendant exeeeds the sum of five thousand dol- 
lars ($5,000) exclusive of interest and costs. 

"Your orator further avers that as a payer of taxes to the state of Penn- 
sylvania it has a right to prevent the défendant William L. Matthues, state 
treasurer, from paying out of the state treasury any money in violation of 
the Constitution of the state of Pennsylvania. 

"Your orator further avers that article 3, section 13, of the Constitution of 
Pennsylvania provides as follows : 

" 'No law shall extend the term of any public officer, or increase or di- 
mlnish his émoluments after his élection or appointment.' 

"Your orator further shows that the Législature of Pennsylvania by the 
Act of April 14, 1903 (P. L. 1903, p. 175), increased the salaries of ,1udges of 
varions courts of the commonwealth of Pennsylvania, after their élection or 
appointment. And your orator further avers, on information and belief, that 
the sald judges are endeavoring to compel the défendant to pay them the 
sald Increased salaries, which the sald statute In terms requires the said 
défendant to do. 

"Your orator is advised by counsel that the attempted increase in the 
salaries of judges elected prlor to April 14, 1903, makes that portion of the 
statute of that date uneonstitntlonal, because the same is in plaln violation 
of the prohibition contained in article 3, section 13, of the Constitution of 
Pennsylvania above quoted. 

"Yonr orator further avers that every judge in the commonwealth of 
Pennsylvania is personally Interested in the détermination of this question. 
The judges elected prier to April 14. 1903, are personally interested to the 
extent of the increased salaries provided for them by the said statute, and 
the judges elected or appointed since the passage of the said statute are in- 
terested in determinlng the same to be constitutional as to other judge.s 
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previously elected, because such a détermination would establish tlie rlglit 
of the Législature in the future to still further increase the salaries of tliose 
judges who are now entitled to receive the increase of salaries provided by 
the said statute. 

"ïour orator further says that It Is without any adéquate remedy at law 
in the premises, and that the Interférence of a court of equity is imperatively 
required to enforce your orator's rights. 
"Your orator therefore prays for équitable relief as follows : 
"One. That the défendant, William L. Matthues, treasurer of the state of 
Pennsylvania, be restrained from paying any money out of the treasury of 
the State of Pennsylvania to judges of the several courts of the said common- 
wealth of Pennsylvania elected before the passage of the said act of April 
14, 1903, in excess of their salaries as fixed by law prlor to their élection." 

— With the usual prayer for process and furthef relief. 

Not long afterwards, the bill was amended by adding the following 
paragraphs : 

"Your orator further says that its blll, as originally flled, ralses a fédéral 
question which gives jurisdiction to this honorable court, irrespective of the 
amount involved, or the citizenship of either party thereto. 

"Your orator is advised by counsel that the Constitution of Pennsylvania 
is so explicit on the subject of judges' salaries that it could not hâve entered 
Into the minds of the members of the convention that they were leaving tho 
Constitution in such a position that the courts provided by it would be called 
upon to détermine a question in which every judge would be personally in- 
terested. The convention therefore provided no tribunal to hear a conten- 
tion which it had provided should not be raised. Having arisen, and juris- 
diction having been assumed, since the filing of this bill, by the Suprême 
Court of Pennsylvania, your orator is advised that the proceeding in that 
court by the commonwealth through the attorney gênerai against the state 
treasurer for a mandamus to pay iucreased salaries is not a proceeding in 'due 
course of law' or 'according to the law of the land,' and that it does deprlve 
your orator of 'the equal protection of the law,' as thèse terms are used in 
the Constitution of the United States. 

"Your orator further shows that the Suprême Court of Pennsylvania is 
composed of seven judges, of whom six were elected before the passage of 
the increased salary act, which Is the subject of this bill. Each of thèse six 
judges bas a direct Personal interest in the détermination of the question 
upon which bis court bas assumed jurisdiction in a cause pending therein 
from Dauphin county, Pennsylvania, vi'hich in the ordinary course of pro- 
cédure would be heard on appeal in May, 1905. It has been advanced in 
that court and has within a few days last past been heard in Pittsburgh. 
One of the six judges directly and personally interested in the contention 
before hlm declined to sit, which reduced the court to six members, which 
can décide in favor of its own Increased salaries by a divided court, and 
can do this before this honorable court can détermine the constitutional ques- 
tion raised by your orator's bill. 

"Your orator is further advised by counsel that the Législature in Jan- 
uary next can create a court under article 5, section one, of the Constitution 
of Pennsylvania, which can lawfully hear and détermine the question in- 
volved in this bill. The people can elect this tribunal at the February élec- 
tion, and they can deliver their judgment promptly thereafter. The Légis- 
lature having passed the judicial salary act, and the contested construction 
put upon it leaving the courts in the control of the Législature as to thei»- 
salaries. it may be assumed that the Législature will create such a court 
promptly, if the judges want it, and that nevv tribunal will directly represent 
the people of the state, whose taxes pay the judges' salaries." 

The questions which the bill and the amendments thus attempt to 
raise, with some other questions, were argued upon the motion to dia- 
miss ; but the only two that need nov/ be noticed are the constitution- 
ality of the act of 1903, and the fédéral question whether the hearine; 
before the Suprême Court of Pennsylvania was "due process of law ' 
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or "according to the law of the land," or deprived the complainant of 
"the equal protection of the law," fof the reason that six of the seven 
judges who constitute the court were pecuniarily interested in the in- 
crease of salary proposed by the act. But thèse two are no longer open 
for discussion, for they hâve recently been disposed of by the Suprême 
Court of the state in an opinion filed on December 31, 1904. In that 
opinion it was held that the act of 1903 did not ofïend against the Con- 
stitution of Pennsylvania, and, while it is scarcely necessary to cite 
authority for the proposition that the interprétation of its own funda- 
mental law by the highest tribunal of a state is binding upon the féd- 
éral courts, I may be permitted to refer to two late cases upon this 
subject decided by the" suprême court of the United States: Pitts., C, 
C. & St. L. Ry. Co. V. Backus, 154 U. S. 421, 14 Sup. Ct. 1114, 38 L. Ed. 
1031, and Winona & St. Paul Land Co. v. Minnesota, 159 U. S., 533, 
534, 16 Sup. Ct. 83, 40 L. Ed. ,247. As to the reniaining question, it 
appears from a statement in the opinion that no one of the six judges 
who were interested in the question took part in the décision, but that 
the subject was considered and decided by Mr. Justice Thompson alone, 
who was appointed after the act of 1903 was passed, and was therefore 
disinterested, because he, at least, was undoubtedly entitled to the 
higher rate of pay fixed by that statute. I quote the relevant paragraph 
from his opinion, which is, of course, to be accepted as conclusive évi- 
dence of the facts therein stated : 

"The unlversal rule of judlcial action is that Judges slt In cases in whleh 
they are interested only under eompulsion of necessity arising from the en- 
tire fallure of any other compétent tribunal. In the présent case one judge 
is wholly free from interest, and by force of this fact the powers of the court 
necessarily devolve upon him. If oue or two or even a majority were dis- 
(lualifled by interest, the powers of the court would be exercised by the 
others wlthout question. The fact that only one Is free from Interest makes 
no différence In principle; it is merely more Inconvénient. The disposition 
of the question ralsed on this appeal has therefore devolved on the only 
member of the court not Interested in the case, the other members of the 
court having decUned to consult or enter into any discussion of the case." 

It is apparent, therefore, that the complainant's bill in equity has 
become superfluous; the constitutionality of the act of 1903 has been 
definitely afifîrmed by the highest tribunal of the state, and the fédéral 
question which the amendment to the bill seeks to raise has been shown 
to lack the necessary foundation of fact. 

The bill is accordingly dismissed, at the costs of the complainant. 

Motion to Amend Further. 

The foregoing opinion was about to be filed when the complainant 
made a motion to amend -again by adding the following paragraphs to 
the bill : 

"The complaint amends the bill heretofore flied herein by adding thereto 
the following additional paragraph, statlng matter of fact which has oc- 
curred since the hearing of the motion of the attorney gênerai of Pennsyl- 
vania to dismiss the original bill and the amendment flled October 27, 1904 : 

"Your crator further says that slnce the argument of the sald motion to 
dismiss, to wit, on December 31, 1904, there was filed with the prothonotary 
of the Suprême Court of Pennsylvania In the case of Commonwealth at the 
relation of the Attorney General vs. the State Treasurer, an opinion written 
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by one of the judges of the Suprême Court of Pennsylvania, whose term of 
office expired the next day, to wit, Justice Thompson, în which paper the 
sald justice gave his indivldual views on the judlcial salary question. 

"He hegan this statement of his own views by ealling attention to the 
fact that ail of the seven judges of the Suprême Court of Pennsylvania ex- 
eept himself were personally interested in the détermination of the ques- 
tion on appeal, and then added this language: 

" 'The disposition of the question raised on this appeal has. therefore, de- 
volved on the only member of the court not interested in the case, the othei- 
members of the court having declined to eonsult or to enter into any dis- 
cussion of the case.' 

"The opinion of Justice Thompson then goes on to consider the question in- 
volved in the appeal, and, after giving his individual views thereon, at- 
tempted to make the same a judgment of the Suprême Court of Pennsyl- 
vania by undertaking to afflrm the judgment of the court below. 

"Your orator further avers that when this appeal from the court of 
common pleas of Dauphin eounty was heard at Pittsburgh, October 17, 1904. 
Ohief Justice Mitchell announced that the coiu't had some hésitation about 
jurisdiction and would retire for consultation. Shortly therenfter, and upou 
the same day, the court reassembled and announced that one of their numbei-. 
Justice Broven, for personal reasons would not sit during the hearing, and 
thereupon the other six judges, including Justice Thompson and the flvc 
senior judges, ail personally interested In the cause, did then and there tako 
;ind exercise jurisdiction by sittiiig as a Suprême Court and hearing the 
cause argued by counsel on both sides. 

"Your orator further says that the Constitution of Pennsylvania, article n. 
section 2, provides as follows : 

'"The Suprême Court shall conslst of seven judges, who shall be electe.l 
by the qualifled electors of the state at large.' 

"Your orator further avers that by reason of the six judges taklng and 
exercising jurisdiction, and by further reason of the provision of the state 
Constitution just quoted, the opinion of Justice Thompson, as to which the 
other members of the court declined to eonsult or enter into any discussion, 
is not a judgment of the Suprême Court of Pennsylvania, and Is not binding ou 
the circuit court of the United States, and that the case uow rests as a jud.ir- 
ment of the court of common pleas of Dauphin eounty unreversed and unde 
cided by the Suprême Court of Pennsylvania. 

"Your orator for thèse reasons is advised by counsel that the indivldual 
views of Justice Thompson hâve merely personal and académie Interest. 
and that your orator is entitled to hâve the merits of the cause at Issue in 
this case determined on Its merits by this honorable court." 

It would be useless to permit this amendment to be made. It does 
not even profess to raise a fédéral question, and this court has no juris- 
diction to sit in judgment upon the action of the Suprême Court of 
Pennsylvania on a purely domestic controversy, and pronounce its 
formai decree to be void. The state court had appellate jurisdiction 
over the subject-matter of the suit and of the parties thereto, the cause 
was heard by ail the judges excq)t one, and judgment therein has been 
duly entered upon its record. This, I think, is conclusive upon a cir- 
cuit court of the United States, which cannot properly concern itself 
with the question whether the judgment was void because it was entered 
by one judge only. If it is void for that reason, its invalidity must 
resuit from a violation either of the state Constitution or of some funda- 
mental rule of gênerai jurisprudence, and neither ground of invalidity 
can be examined by a fédéral tribunal. 

The motion to amend is refused, and a decree of dismissal will be 
entered. 

134 F.— 32 
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In re McGOWAN. 

KNITTEL et al. v. McGOWAN. 

(District Court, E. D. Pennsylvania. January 26, 1905.) 

No. 1,935. 

1. iNVOLtTNTABT BANKBTJPTCT—INSOI.VENCT— EVIDENCE. 

Under Bankr. Act July 1, 1898, c. 541, § 1, subd. 15, 30 Stat. 544 ITJ. S. 
Comp. St. 1901, p, 3419], providing that a person shall be deemed In- 
solvent withln the provisions of the act wben the aggregate of hls prop- 
erty shall not, at a f air valnatlon, be sufHcient in amount to pay bis 
debts, évidence of Insolvency In an Involuntary bankruptcy proceeding 
must be such as to satlsfy the jury that defendant's existing indebted- 
ness Is more than the value of Ms assets at the tlme the pétition is filed. 

2. Same— New Teial. 

Where, in an involuntary bankruptcy proceeding, there was no déniai 
of defendant's Indebtedness, but he merely ralsed technical objections to 
the manner of proving the same, he would not be granted a new trial, 
though the claims were not establlshed by the same technical exactness 
as is required where the indebtedness Is directly In issue. 

S. Same— Evidence— JuDGMENTS. 

On the hearing of an involuntary bankruptcy proceeding the record 
of a jndgment which was a subsisting claim against the bankrupt w&s 
properly admitted in évidence, though It had been opened to allow the 
bankrupt to make défense. 

4. Same— D.\TB ov Entry, 

In an involuntary bankruptcy proceeding a judgment entered against 
the alleged bankrupt in a state court more than four months before the 
commission of the act of bankruptcy was admissible to show insolvency. 

5. Same— Claims— Pbooe—Haemless Ereoe. 

Where, in an involuntary bankruptcy proceeding, défendant did not 
deny certain claims alleged as tending to show insolvency, and on pro- 
duction of the creditor's books he did not avail himself of an oppor- 
tunlty to cross-examine such creditors with référence to the books, he 
was not prejudiced by the court's permitting the creditors to testify to 
the amounts of their respective claims from memoranda taken from the 
books, 

a. Same— TTnmatuked Claims. 

On an Issue of a bankrupt's insolvency, évidence of Indebtedness for 
which the bankrupt's unmatured notes were held was properly admitted. 
In the absence of the bankrupt's déniai of such Indebtedness. 

7. Same— Revebsionaet Interest. 

Where an alleged involuntary bankrupt had executed a deed In fee to 
certain real estate, évidence that he had a paroi agreement with the 
grantee, by which, on his payment of certain judgments and claims, the 
property was to revert to Tiim, and that such reverslpnary interest was 
an asset valued at $20,000, was inadmissible on the issue of his in- 
solvency, 

S. Same— PkesEbvation oï Estate— Ikstexjctions. 

Where, in an involuntary bankruptcy proceeding, It was necessary, 
pending détermination, to renew the alleged bankrupt's hôtel license, and 
the bankrupt failed to exercise the option of continuing in possession, 
provided he could pay for the new license, whereupon his license was 
sold,' an instruction on the issue of insolvency that the license fee was 
paid for the purpose of preserving the only valuable asset of the estate, 
and that the amount so paid was to be consldered as a liabllity under 
the proof that the purchaser of the license agreed to pay $16,000 for 
it with the license fee paid, or $14,900 if he paid the license fee for the 
succeeding year, was proper. 
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9. Same— LiQUOB LiCENSB— Préjudice. 

On an Issue as to an alleged involuntary bankrupt's însolvency he was 
not prejudiced by a ruiing that his liqaor llcense was an asset of hls 
estate. 

[Ed. Note. — Franchises and lleenses as assets in banliruptcy, see note to 
Fislier v. Cusliman, 43 C. C. A. 389.] 

In Eankruptcy. 

William F. Johnson and Samuel W. Cooper, for plaîntifï. 
Charles H. Edmunds and Samuel Scoville, Jr., for défendant. 

HOLLAND, District Judge. In this case an involuntary pétition in 
bankruptcy was filed, and the alleged bankrupt filed an answer denying 
that he had committed the act of bankruptcy set forth in the pétition, or 
that he was insolvent, and requested that thèse issues be tried by a jury, 
according to the provisions in the bankrupt act. Accordingly, an issue 
was framed, and the case was tried by a jury, and a verdict rendered 
finding against the bankrupt. Evidence was ofïered of the entry of 
tvvo judgments against the bankrupt in the court of common pleas of 
Philadelphia county within four months, which he failed to vacate or 
discharge within five days before the sale of his property, upon whicli 
a levy had been made by the sherifF of the county. There was no dis- 
pute as to thèse facts tending to establish the commission of the act of 
bankruptcy. As to the question of his insolvency, the creditors offerecî 
in évidence two other judgments, which had been entered in the court 
of common pleas of Philadelphia county, one of which had been opencd 
by that court for the purpose of allowing the défendant, who is the al- 
leged bankrupt, to make a défense, and was objected to for that reason. 
The other judgment was ofïered in évidence as a subsisting claim 
against the alleged bankrupt, and was objected to upon the ground that 
it was entered of record in the said court more than four months before 
the date of the commission of the act of bankruptcy, and for the other 
reason that it was for more than was due the plaintiff in the judgment. 
Counsel for the creditors, however, stated the fact that the whole amount 
of the judgment was not due, and only submitted it as évidence of an 
indebtedness, and stated the correct amount, to wit, $975. Ail the 
other claims not of record were offered in évidence, making a total of 
about $20,941.3?. Claims amounting to $11,782.95 were offered in 
évidence for the Rothaker Brewing Company by G. F. Rothaker, Jr., 
who produced an extract from the books of their company, and was al- 
lowed to testify to the claims from this statement, which was objected 
to by the counsel for the bankrupt upon the ground that it was neces- 
sary to produce the books. He was, however, allowed to testify to the 
amount, and the books were subsequently produced for the purpose of 
examination by the bankrupt's counsel, and for the purpose of exam- 
ining the witness as to the books and the correctness of the indebted- 
ness ; but the bankrupt's counsel did not call the witness for that pur- 
pose, although the books were produced. Other claims were admitted 
in the same way. Herman Voight was pennitted to testify that the 
bankrupt was indebted to him in the sum of $1,500 for notes and inter- 
est, but he did not produce thèse notes because they were not due and 
payable at this time. However, the indebtedness had been created prior 
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to the time the involuntary pétition in bankruptcy was filed. Joseph 
Gaidas testified that $975 was due on the judgment entered of record in 
Philadelphia county, and that he knew of his own knowledge that this 
amount was due upon that judgment. 

Upon the question of assets counsel for the bankrupt offered to prove 
that at the time the hôtel property in Philadelphia had been transferred 
by him there was a verbal agreement that upon the payment of certain 
indebtedness the property should revert to him, and that the value of 
this equity was worth $20,000, although the deed on its face was an 
absolute fee-simple deed, without any réservations. This évidence was 
excluded. The bankrupt's business was that of a hôtel keeper, and at 
the time of the commission of the act of bankruptcy was a licensee of 
a hôtel in Philadelphia. Some time prier to the trial of this case new 
licenses for the year were issued in Philadelphia, and the bankrupt was 
unable to raise sufficient money to take eut the new license at a cost 
of $1,100, and the receiver was directed to sell his license, and to provide 
for payment of the license fee for the new license for the coming year. 
He accordingly advertised and sold the same for $14,900 if the pur- 
chaser paid for the new license, and $16,000 if the receiver was re- 
quired to pay the license fee. Thèse facts were established, and the 
court chargea as follows : 

''A number of amonnts hâve been presented, among them $11,782.05 of the 
l'iOthaker Bi-ewing Company, in whlch there is $1,100 charged for the pay- 
ment of a license fee which was paid by them on the llth day of May, 
wliich was long subséquent to the présentation of the involuntary pétition 
in bankruptcy. That was paid for the purpose ot preserving the only valna- 
ble pièce of property that was convertible in bankruptcy to pay the debts 
of this défendant, and I charge you, gentlemen of the jury, that this is a 
fair item to place in this total of liabilities, because, if it is not placed in the 
liabilities, according to the testimony, It is to be taken off of the value of the 
license, because the party who purchased that license was to give $16,000 for 
it with the license fee paid, or $14,000 if he paid license fee for this year." 

The court also charged that debts payable in the future were to be 
taken into considération on the question of insolvency, and submitted 
to the jury the question as to what amount of indebtedness had been 
offered in évidence, ànd the amount proven to their satisfaction of that 
submitted. The jury were also told that a liquor license in a bankrupt 
court was an asset for the payment of debts. 

Twenty exceptions were filed to the admission and rejection of évi- 
dence and the charge of the court, which may be classified as follows : 
(1) To the admission of a judgment entered in the court of common 
pleas, which had been ôpened for the purpose of allowing the défend- 
ant to make a défense to the claim ; (3) to the record of a judgment 
entered against the bankrupt more than four months before the com- 
mission of the act of bankruptcy ; (3) to the admission of claims by 
witnesses without requiring them to testify from books of original en- 
try, although the books were produced in court subsequently by the 
witnesses ; (4) to the admission of évidence as to indebtedness on notes 
without producing the same in court ; (5) to the rejection of the ofL'cr 
of évidence, on the part of the bankrupt, to show the value of an equity 
in real estate, for which he had given an absolute deed in fee simple; 
(6) to the charge df the court directing them to take into considération 
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the payment of $1,100 of the license fee by the receîver; (7) to the 

comments of the court as to the measure of proof in establishing the 
claims, and the amounts claimed to hâve been established; (8) to the 
statement of the court that a Hquor license is an asset in the court of 
l)ankruptcy. Thèse exceptions are too voluminous to state Verbatim. 
I hâve not been convinced that any of them raise a question to warrant 
the court granting a new trial. As the question of the commission of 
the act of bankruptcy is undisputed, the only issue controverted was 
the question of insolvency at the time of the filing of the pétition in 
bankruptcy. By section 1, subd. 15, c. 541, Act July 1, 1898, 30 Stat. 
544 [U. S. Comp. St. 1901, p. 3419], "a person shall be deemed to be 
insolvent within the provisions of the act when the aggregate of his 
property * * * shall not at a fair valuation be sufficient in amount 
to pay his debts." The issue, then, before the jury was the question 
of solvency, and the burden of proof under section 3, subd. 3, 30 Stat. 
546 [U. S. Comp. .St. 1901, p. 3422], is placed upon the creditors. 
They are required to submit évidence to show the amount of his debts 
and the value of his assets. The évidence produced for the purpose 
of showing his indebtedness must be such as to satisfy the jury of its 
existence, and that it is more than the value of his assets at the time 
the pétition is filed, Where there is no déniai of the indebtedness, as 
in this case, and the alleged bankrupt only raises technical objection 
to the manner of proving that indebtedness, without denying its exist- 
ence, a new trial will not be granted, although the claims are not estab- 
lished by the same technical exactness as is required in the trial of 
cases where the indebtedness is the question directly in issue, yet the 
petitioners are required to establish the existence of the indebtedness 
to the satisfaction of the jury. There was no dispute in this case by the 
bankrupt that he owed thèse claims, ofïered in évidence in the manner 
stated. 

1. Wè think there was no error committed in allowing the record 
of the judgment entered in the court of common pleas of Philadelphia 
county to be ofïered in évidence, although it had been opened for the 
purpose of allowing the défendant to make a défense to it. It was a 
subsisting claim, and, if he had a défense to the claim as a subsistihg 
one against his estate in bankruptcy, he could bave made it before the 
jury ; but he ofFered no évidence whatever to show that he was not 
indebted to the plaintiffs in that judgment. 

3. It was entirely compétent to ofïer évidence of the judgment, al- 
though entered in the court of common pleas more than four months 
before the commission of the act of bankruptcy, for the purpose of 
showing the solvency or insolvency of the bankrupt ; and the évidence 
of Mr. Gaidas was in his favor, as it established the fact that, instead 
of over $4,000 being due on this judgment, there was only subsisting 
a claim at that time of $975. 

3. A number of claimants were permitted to state from memoranda 
taken from books of original entry the respective amounts of their 
claims, who afterward produced their books in court for the purpose 
of being cross-examined by counsel for the alleged bankrupt, if he saw 
fit to do so. This évidence was submitted to the jury for the purpose 
of showing them the claims due from the bankrupt's estate to that 
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amount ; and îf he saw fit to dispute thèse claims it would hâve been 
incumbent upon the creditors to establish their existence with the same 
certainty and the same measure of évidence as is required in the proof 
of any fact before a jury, and it was a question for the jury as to wheth- 
er or fiot there was sufficient évidence submitted to them for the pur- 
pose of establishing thèse claims as subsisting indebtedness at the time 
the pétition was presented, and it was submitted to them to pass upon 
this question. 

4. The admission of évidence of an indebtedness, for whicli notes 
were held, not yet payable, was submitted to the jury, and there was 
no déniai of the existence of this indebtedness. If it had been dis- 
puted, another question might be presented ; but we see no reason why 
the jury should not be permitted to find the existence of this indebted- 
ness, upon the évidence submitted in regard to it, when the alleged 
bankrupt was on the stand, and did not cleny that the notes had been 
given and the indebtedness existing as testified to b.y the claimant. 

5. The bankrupt set up a verbal agreement, which he alleged was 
made by him with the grantee of a property, to whom he had given a 
deed in absolute fee simple, to the effect that upon the payment of cer- 
tain judgments and claims that the property was to revert to him, and 
he offered to prove this reversionary interest arising out of this verbal 
agreement was an asset valued at $20,000. , This was ruled out, and we 
think the statement of the facts in connection with it is a sufficient an- 
swer to the oflfer. 

6. Before the trial of this case it was necessary to renew the license, 
which was the asset of greatest value in this estate. The record of this 
case before the trial will show that the alleged bankrupt was given the 
option of continuing in possession of the property, provided he could 
pay for the new license, which was to be taken out on a certain date to 
prevent its being forfeited. He failed to raise sufficient cash for that 
purpose, and the receiver was directed to sell the license and to pay the 
new license fee in order that this asset might be preserved. He ac- 
cordingly advertised the license for sale, and sold to the présent owner 
for $16,000 provided he (the receiver) paid the license fee, but the 
pùrchasing price was to be $14,900 in case the purchaser paid the li- 
cense fee. In view of this condition of afïairs, and the necessity of 
preserving this asset, the charge of the court, as above set forth, was 
fully warranted. 

The question of the amount of indebtedness proven was submitted 
to the jury for them to find what amount existed at the time the péti- 
tion was filed. The amounts specified in the charge of the court were 
simply amounts to which the items totaled in various aspects of the case, 
but the question as to the total amount proven was to be determined 
by the jury. 

As to the question of whether or not a liquor license was an asset, 
we do not see how the bankrupt could be injured by the instructions of 
the court that it is an asset, as he was interested in showing assets to 
an amount greater than his indebtedness, and the charge of the court, 
in holding the license to be an asset, was to that extent favorable to his 
contention of solvency. 

Motion for a new trial refused. 
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ATLAS RY. SDPPLY CO. v. LAKE & RIVER RY. CO. et aL 

(Circuit Court, N. D. Obic, E. D. January 27, 1905.) 



1. COEPOSATIONS— IXSOLVEÎTCT— EECEIVEBS—EïfECT. 

Neither the pendenc-y of a creditors' suit agalnst an Insolvent corpo- 
ration, nor the appointmeut of a receiver of Its assets, nor a decree for the 
sale thereof affects corporate existence, or prevents the corporation from 
actiiig as such and incurring indebtedness. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, § 
2388.] 

2. Same—Cbeditoés' Suit— Pendency— Fédéral Courts— Lis Pendens. 

A creditors' suit pending against an insolvent corporation In the féd- 
éral court is constructive notice of lis pendens with respect to ail prop- 
erty of the corporation in the district and division. 

3. Same— Creditoes Pendente Lite— Rights. 

Where creditors of an insolvent corporation became such penfling a 
creditors' suit in the fédéral courts to subject the corporatiou's assets 
to the payment of its debts, and were enjolned from prosecuting their 
légal remédies in the state courts, they were entltled to intervene in the 
proceedlngs in the fédéral court, and to participate only in such assets 
as remained after payment of the claims of creditors existing at the time 
the creditors' bill was filed. 

In Equity. 

Weed & Miller, for complainant. 

Garfield, Howe & Westenhaver, for the Cleveland Trust Company. 
Squire, Sanders & Dempsey, for N. M. Berk. 
Frank E. Ream, for Z. T. Herndon, 

Barton Griffith and J. P. Wilson, for the Columbus Savings & 
Trust Co. 

WING, District Judge. On the oth day of August, 1903, a bill was 
filed in behalf of the complainant, alleging that a materialmen's lien 
existed in favor of the complainant, and that the défendant was in- 
solvent, and with other allégations sufficiently broad to make it a cred- 
itors' bill for the administration of the assets of the défendant railway 
Company. A receiver was appointed for ail of the property and assets 
of the Company. Injunction was issued against the officers and agents 
of the railway company from in any wise interfering with the manage- 
ment of the property by the receivers. On August 17, 1903, the court 
made an order requiring ail creditors to fîle their claims on or before 
the Ist day of October following, on penalty of being forever barred 
from participating in the distribution of the assets of the company. 
Notice was given of this order. Later the claims filed were referred 
to a master, and the master made his report, which was confirmed. 
On March 20, 1904, the Cleveland Trust Company intervened by péti- 
tion and cross-bill, setting up a mortgage upon a portion of the premises. 
Issue was made, and solved in favor of the intervener, and the prop- 
erty covered by the mortgage was sold under a decree of foreclosure. 
About the time of the sale, or perhaps a little after, it was discovered 
by the receivers that property of the défendant corporation existed in 
Sumniit county, of which thcy had theretofore had no knowledge. 
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New receivers were appointed, who went into possession of this prop- 
erty by order of the court, and it is now in the possession of the re- 
ceivers in this cause. One of the interveners — N. M. Berk — became a 
creditor during the pendency of this suit. ' He commenced a suit to 
foreclose his mortgage in the court of common pleas of Summit county. 
Ohio. Another of the interveners — 2.. T. Herndon — and also the 
Columbus Savings & Trust Company, intervened in this suit. At tlie 
instance of the receivers, who filed their pétition in this court, thèse 
proceedîngs in the state court were stayed by injunction, after a rule had 
iîeen entered requiring the intervening petitioners to appear and show 
cause why they should not be so enjoined. Hearing was had on this 
rule on July 24, 1904, at which hearing the court held that it had juris- 
diction on the bill as presented to appoint a receiver for ail the prop- 
erty and assets of the Lake & River Railway Company, including that 
acquired from the Richland & Mahoning, and that it had donc so. 
The property acquired from the Richland & Mahoning is the property 
situatfed in Summit county, and with respect to which suit was brought 
in the state court by the interveners. The intervening petitioners were 
enjoined from prosecuting their suit in the state court, and given leave 
to intervene in this suit within 60 days. The answer and cross-biU of 
N. M. Berk was filed after the expiration of the 60 days, but with leave 
of court. With respect to the answer and cross-biU of Berk, motion 
is filed to strike it from the files, and also a demurrer. 

The answer and cross-bill shows that the claim of Berk originated 
pending this suit, a considérable time after its commencement, and after 
the appointment and qualification of the receivers ; that C. W. French, 
président of the Lake & River Railway Company, applied to Berk for 
a loan ; that Berk agreed to lend to the Lake & River Railway Com- 
pany the sum of money, provided the proper corporate steps were taken 
by the directors authorizing the loan and providing for the exécution 
and delivery of the mortgage, and provided further that the property 
was free and clear of ail incumbrances ; that action was taken by the 
stockholders and directors authorizing the company to borrow a sum 
not to exceed $17,000, to be evidenced by a promissory note. Further 
answering, Berk shows that an abstract of title covering the property 
was prepared for him by a reliable abstracter, and ail of the records 
of Summit county, Ohio, in which said property was located, were 
searched for the purpose of ascertaining the title to the property con- 
templated to be mortgaged under the provisions of the resolution above 
referred to; that he was advised by said abstracter, and now states 
the fact to be, that upon the 5th day of November, 1903, the record title 
to said property was in the Lake & River Railway Company, free and 
clear of ail incumbrances, in so far as might appear from the records 
of Summit county; that, relying upon the action of the stockholders 
and directors, and without any knowledge of the pendency of this suit, 
he took from the Lake & River Railway Company a note and mortgage 
deed dated November 5, 1903, by the terms of which the Lake & River 
Railway Company sold and conveyed to Berk, his heirs and assigns, 
the property, which is fully described in the bill, and which is the 
property situated in Summit county. There are further allégations in 
the answer and cross-bill of Berk adapted to be the basis of attack upon 
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the decree of this court upon the mortgage issued to the Cleveland 
Trust Company, The prayer of the answer and cross-bill of Berk 
is for judgment against the Lake & River Railway Company in the 
sum of $17,000, with interest ; that the Cleveland Trust Company, Cal- 
vary Morris, and the Columbus Savings & Trust Company be made 
parties défendant, and be required by a day certain to ansvifer to the 
niatters alleged ; that a temporary restraining order be issued restrain- 
ing the said the Cleveland Trust Company and Calvary Morris from 
disposing of the property of the Ashland & Wooster Railway Company 
sold under the proceedings heretofore had in this cause ; that the de- 
cree of foreclosure and sale entered on March 30, 1904, in this cause, 
and the proceedings had thereunder, including the sale of the property, 
be set aside, and held for naught ; that Calvary Morris and the Cleve- 
land Trust Company be required to redeliver to the receivers hereto- 
fore appointed in this cause ail of the property obtained by them at the 
sale under such foreclosure proceedings, which the receivers were or- 
dered to turn over to the purchaser; that the $500,000 of the fîrst 
mortgage bonds referred to in the bill of complaint filed by the Cleve- 
land Trust Company, August 20, 1903, and the alleged mortgage deeci 
of the Ashland & Wooster Railway Company referred to therein as se- 
curity for the payment of said first mortgage bonds, be declared illégal 
and void, and judgment be entered against the Cleveland Trust Com- 
pany on its cross-bill of complaint; that the Lake & River Railway 
Company be required within a time certain to pay the claims of Berk 
and those persons or corporations whose claims bave been allowed b\ 
the spécial master, and that, in default thereof, an order of sale issue, 
appointing a spécial master, and directing him to sell ail of the prop- 
erty of the Lake & River Railway Company, and out of the proceeds 
thereof pay to the claimants herein their claims in the order of their 
priority. 

The theory upon which relief is given under a so-called creditors' 
bill, or a bill brought by one creditor in behalf of ail for the adminis- 
tration of the assets of an insolvent corporation, is that such assets form 
a trust fund, of which the then creditors are the cestuis que trustent. 
In order to administer this trust, receivers are appointed to préserve the 
property pending the ascertainment of the rights of creditors as to 
priority and as to amount. It is of course, true that neither the 
pendency of such a suit nor the decree of sale affecta the corporate 
existence of the défendant, nor in any way prevents it from acting as 
a corporation ; and particularly such suit does not in any wise prevent 
the corporation from incurring indebtedness. It does not follow from. 
this that either the corporation, or a creditor who becomes such pending 
such a suit, can divert the distribution of the trust fund from those 
entitled to its distribution at the time of the impounding of the assets, 
to wit, the filing of the bill. A suit affecting title to property, in a 
fédéral court, is constructive notice of lis pendens with respect to ail 
property in the district and division. Berk shows in his bill that he re- 
lied upon an examination of the records of Summit county and in no 
wise examined the records of this court. This, perhaps, is not malerial. 
but it shows that Berk omitted those things which would bave given 
him actual notice of at least a cloud upon the Summit county property. 
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Whatever rights Berk has acquired by loaning money to the Lake & 
River Raiiway Company upon the security of the mortgage described 
in his pétition were and are subject to the rights of creditors as ascer- 
tained in this suit. He undoubtedly has a right to any surplus which 
may remain after such ascertained indebtedness has been paid. In so 
far as the cross-bill contains allégations designed to support that por- 
tion of the prayer of the bill which asks for the setting aside of the de- 
cree of foreclosure and the reopening of the issues then decided, and 
the turning over of the property by the purchaser, and other results 
which would foUow the granting of such prayer, it is my décision that 
it is an improper cross-bill to be filed by one who has become a créditer 
pending the suit. Because Berk has been enjoined "from proceeding 
against this property in the state court it is proper that he should inter- 
vene in this cause for the protection of his interests in any assets which 
may bring proceeds in excess of the amount of the daims of creditors 
who existed at the time of the filing of the original bill, but his plead- 
ing should be confîned to the assertion of that right. The motion to 
strike the answer and cross-bill of Berk from the files is therefore grnnt- 
ed, but with leave to Berk to file such amended intervening pleading as 
may be adapted to protect his interests in the surplus hereiiibefore re- 
ferred to. This he may do within 30 days. 

Because of the striking of the pleading from the files, it is unneces- 
sary to pass upon the demurrer, which is also stricken from the files. 

With respect to the cross-bill of the défendant the Columbus Savings 
& Trust Company, it is shown that the intervener became a mortgage 
creditor of the Lake & River Raiiway Company pending Ihis .suit, as 
hereinbefore stated. This intervener intervened in the suit brought by 
Berk in the court of common pleas of Summit county, Ohio, for 
the purpose of foreclosing its mortgage. It was enjoined frora pro- 
ceeding further in the state court, and allowed to intervene in this 
cause. The cross-bill is confined to allégations in regard to the bonds 
and mortgage upon which it founds its claim. It has been allowed to 
intervene with respect of this matter, and, for the purposes referred 
to in the part of this opinion which relates to the answer and cross-bill 
of Berk, its appearance in this case and the filing of its pleading are 
proper. The motion to strike its cross-petition from the files is there- 
fore overruled. 

Demurrer is filed to this cross-petition. Inasmuch as the allégations 
in the pétition may, under certain circumstances, to v.àt, there being 
a surplus of assets àbove an amount necessary to pay the creditors Vidio 
existed at the time of the filing of the bill, entifîe the cross-petitioner to 
relief, the demurrer is overruled. 

The cross-bill of Herndon shows an indebtedness which has arisen 
pending this suit. He has a right to intervene, under the former or- 
ders of this court, and for the purposes mentioned with respect to the 
other interveners herein. The motion to strike this pétition from the 
files is therefore overruled. Inasmuch as he shows an indebtedness, 
although it had its inception pending this suit, he may be entitled to re- 
lief of some nature. Therefore the demurrer to his cross-bill is over- 
ruled. 
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m re SPALCING. 
(District Court, S. D. New York. January 13, 1905.) 

1. Bankbtiptcy— Pbocebdings— Abatement— Death of Banketjpt. 

Proceedings in bankruptcy do not abate by ttie death of the alleged 
bankrupt after a pétition Is flled, and before adjudication, 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dlg. Bankruptcy, { 134.] 

2. Same— Bankrupt Act— Insthitction— Receivebs. 

Bankr. Act July 1, 1898, e. 541, § 3a, subd. 4, 80 Stat. 546 [U. S. Comp. 
St. 1901, p. 3422], as ameuded by Act Feb. 5, 1903, c. 487, 32 Stat. 797 [Supp. 
U. S. Comp. St. 1903, p. 410], providing that an act of bankruptcy takes 
place when, because of însoiveney, a recelver or trustée lias been put in 
charge of a person's property under the laws of the state, is not limited 
to ca.ses in which a receiver or trustée bas been appointed under the law.-î 
of tbe State providing for administration of lusolvents' estâtes. 

3. Same— EsTOPPBL. 

Where a judgment créditer of an alleged bankrupt flled a creditors' 
bill, in which he obtained the appointment of a receiver for the bank- 
rupt's property because of bis alleged Insoiveney, arnong other grounds. 
the créditer was estopped from denying that the bankrupt was insolvent 
at the time such receiver was appointed in subséquent involuntary bank- 
ruptcy proceedings instituted by other creditors. 

4. Same— Insolvency. 

The appointment of a recelver in a judginent creditor's suit a gains t 
an alleged bankrupt in a state court, because of tbe debtor's insolvency. 
among other things, constituted an act of bankruptcy, within Bankr. Act 
.Tuly 1, 1898, c. 541, § 3a, subd. 4, 30 Stat. 546 [U. S. Comp. St. 1901, p. 
3422], as amended by Act Feb. 5, 1903, e. 487, 32 Stat. 797 [Supp. U. S. 
Comp. St 1903, p. 410]. 

Myers & Goldsmith and Herman B. Goodstein (E. J. Myers, of 
counsel), for petitioning creditors. 

Bacon & Crâne (Selden Bacon, of counsel), for W. & J. Sloane, an 
intervening creditor. 

Hamilton Anderson, for Miilhearn Steam Heating Company. 

Hugo S. Mack, for alleged bankrupt. 

HOLT, District Judge. This is a motion to confîrm a referee's re- 
port finding that no adjudication in bankruptcy should be made. The 
alleged bankrupt died after the pétition was filed. I agrée with the 
opinion of Judge Wheeler in Re Hicks, 6 Am. Bankr. R. 182, 107 
Fed. 91€, that proceedings in bankruptcy do not abate by the death of 
the alleged bankrupt after the pétition is filed, and before adjudication. 

The ground of bankruptcy alleged in the pétition is the appointment 
of a receiver in a judgment creditor's suit. The interprétation of the 
meaning of that portion of section 3a, subd. 4, Bankr. Act Julv 1, 1898, 
c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3422], providing that 
an act of bankruptcy takes place when, because of insolvency, a re- 
ceiver or trustée has been put in charge of a person's property under 
the laws of a state, is somewhat difficult ; but, upon the whole, I think 
that it is too strict a construction to hold that it only applies to those 
cases in which a receiver or trustée has been appointed under the laws 
of a state providing for the administration of an insolvent's estate. 
There are many states which hâve no gênerai insolvent laws. If, in 
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such a State, a receiver has been put in charge of a person's property 
because of his insolvency, I cannot believe that his creditors are barred 
from filing^a pétition in involuntary bankruptcy against him on that 
ground. The resuit would be that this ground of bankruptcy would 
only be available to citizens of states which hâve insolvent laws. In 
tliis case a judgment creditor's suit was brought to set aside certain 
fraudaient transfers of property. Such an action may undoubtedly be 
maintained in certain cases withovit proof of insolvency. But in pro- 
ceedings in involuntary bankruptcy under this clause of the act, the 
question is not whether the action in which the receiver was appointed 
was brought because of insolvency, but it is whether the receiver was 
appointed because of insolvency; and, if insolvency was one of the 
grounds for the appointment asserted in the papers presented to the 
court, and upon which the court acted in making the appointment, the 
fact that there were other grounds asserted in the papers which may 
hâve influenced the court does not seem to me to take the case out of 
the opération of the bankrupt act. The plaintiff, having alleged that 
the défendant is insolvent in obtaining the appointment of a receiver, 
is, it seems to me, estopped from denying it when other creditors in- 
stitute proceedings in involuntary bankruptcy based on the appointment. 
The object to be effected by the amendment of the bankrupt act in 
1903 (Act Feb. 5, 1903, c. 487, 32 Stat. 797 [Supp. U. S. Comp. St. 
1903, p. 410]) was to provide, in accordance with the gênerai purposc 
of the act, that the estate of an insolvent should be distributed ratably 
among his creditors. The appointment of receivers of the property 
of insolvents had not been provided for in the original act, and was an 
obvions method of evading its gênerai purpose. In this case the al- 
leged bankrupt had, as alleged in the judgment creditor's bill filed, by 
various proceedings, substantially transferred ail his property, and 
placed it beyond the reach of exécution ; and a particular créditer was 
endeavoring, by a judgment creditor's suit, to obtain an équitable lien 
upon the property so transferred, for the purpose of obtaining pay- 
ment of its debt in full. A receivershipwas an instrumentality, and 
an efficient instrumentality, in accomplishing that purpose, and I think 
that his appointment under such circumstances was an act of bank- 
ruptcy. Of course, receivers are frequently appointed, not because of 
insolvency, and without any necessary claim of insolvency — such, for 
instance, as a receiver appointed in a suit to recover an heirloom or a 
similar article, having an especial value to the plaintiff, or in a suit to 
fôreclose a mortgage, when the property mortgaged is an insufficient 
security. But when, in a judgment creditor's suit, a receiver has been 
appointed of substantially ail the assets which can be made available 
for the payment of the debtor's liabilities, and the complaint and affi- 
davits upon which tlie application for the receiver is made assert, as 
one of the grounds for the application, that the défendant is insolvent, 
I think that, under the amendment of 1903, an act of bankruptcy has 
taken place, and that the other creditors are entitled to bring proceed- 
ings in involuntary bankruptcy against the debtor upon that ground. 
I am therefore unable to confirm the referee's report în this case. 
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DARNELL et ux. v. KROTJSE. 

DARNELL v. SAME. 

(Circuit Court, E. D. Pennsylvania. January 5, 1905.) 

No. 68. 

1. New Tkial—Geotjnds— Excessive Verdict. 

A court may modify a verdict In favor of the plalntlff, In an action 
for a Personal Injury, as excessive, where It appears from évidence pro- 
duced In support of the motion for a nevs' trial, with respect to the présent 
condition of plaintiff's health, that recovery from the effects of the injury 
bas been more rapld and complète than was antlcipated by the physicians 
on whose testlmony the verdict was based. 

At Law. On motion for new trial. 

Francis Fisher Kane, for plaintiffs. 
J. Jos. Murphy, for défendants. 

J. B. McPHERSON, District Judge. Very lîttle of the testi- 
mony that was taken in support of thèse motions is properly to be 
described as after discovered évidence, and for that reason most of it 
must be disregarded altogether. The jury has settled finally the ques- 
tion of Hability for the injuries sufïered by the respective plain- 
tiffs. and the confiicting testimony was of such a character that I 
should not be justified in disturbing the verdict, so far as that point 
is concerned. But there is another point about which I feel more 
frecdom, namely, the size of the verdict in favor of Mrs. Darnell, 
and the testimony upon this subject, tending to sliow the présent 
condition of her health, is, I think, relevant and important. As she 
din not deny it, I cannot avoid drawing the inference that the phy- 
sicians' forecast at the trial was too gloomy, and that her recovery 
has been speedier and apparently more complète than they ven- 
tured then to hope. The verdict must certainly hâve been in- 
flaenced by the médical opinion, then expressed and not contra- 
dicted, that she would probably never recover her health, and 
would be unfîtted for doing her accustomed work as a teacher. As 
it secms to me, therefore, the award of the jury has now been shown 
to be too large, and I think that fairness requires it to be reduced. 

It is therefore ordered that if the plaintiff Mrs. Darnell, on or 
before January 25th, remits so much of the verdict in her favor as 
exceeds $2,000, the clerk will make the proper entry refusing the 
motion for a new trial in No. 67,'April sessions, 1904; otherwise 
the motion will be granted. In No. 68, April sessions, 1904, a new 
triai is refused. 



STERN V. KIRBT LUMBER CO. et al. 

(Circuit Court, S. D. New York. November 16, 1904.) 

CoBPOBATioNS— Stock Subscbiptions—Piïaud— Equitable Relief— Re- 
ecissioN. 

Where a stock subscription was obtained by fraud, the subscriber was 
entitled to maintain a blll in equity to annul the same without allegiiig 
or proving that he had sustalned pecunîary loss by reason of the frsud. 
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Léon Kaufman, for complainant. 
Arthur H. Van Brunt, for défendants. 

WALLACE, Circuit Judge. This demurrer raises the single 
question whether, in an action in equity to annul a subscription 
by the plaintifï to the capital stock of a corporation because the 
plaintifE was induced to subscribe by the fraudulent représenta- 
tions of its officers as to the value of its assets, it is necessary 
that the plaintiff allège in his bill of complaint that he sustained 
pecuniary loss by reason of the fraud. It is urged in support of 
the demurrer that although, according to the bill, the assets were 
far below the value represented, non constat the stock subscribed 
for was of equal or greater value than the subscription price, and 
in such a case a court of equity would not give the relief sought. 
It may be that the plaintiff has made a profitable bargain, but, if 
he' has, it is not for the défendant to assert that he must abide by 
it. The party who has been induced by fraud to become a sub- 
scriber for the shares of a corporation, or to enter into any other 
contract which subjects him to future liabilities, may, if he choose, 
waive or condone the fraud ; but it is also his right to hâve the 
contract annuUed. If he resorts to a court of law for redress, he 
must, of course, prove that he has sustained pecuniary loss. But 
in a court of equity it is the fraud, and not the damages, which 
entitle him to relief. Doubtless a court of equity would not grant 
relief in a case of purely inconsequential fraud, but the présent bill 
does not présent such a case. The reasonable déduction from the 
allégations of the bill is that the plaintiff's stock would hâve been 
of greater intrinsic value if the assets of the corporation had been 
such as they were represented to be. The only authority cited in 
support of the contention of the défendants is Aron v. De Castre 
(Sup.) 13 N. Y. Supp. 372, but the doctrine of that décision was 
distinctly repudiated by the higher court in the later case of Har- 
iow v. La Brum, 151 N. Y. 278, 45 N. E. 859. 

The demurrer is overruled, with costs. 



IMPORTKRS' & TRADERS' NAT. BANK OF NEW YORK v. LTONS et al. 

(Circuit Court, E. D. Pennsylvania. January 21, 1905.) 

No. 61. 

1. Dépositions— When Ali-owabt.e, 

In actions at common law the dépositions of wltnesses cannot be 
taken before the trial, to be used on the trial, but must be taken orally in 
open court, unlesa the witnesses réside more than 100 miles from the 
place of trial, or are bound on a voyage to sea, or are about to go out of 
the United States or out of the district in which the case Is to be tried, 
and to a greater distance than 100 miles from the place of trial, before 
the time of trial, or when the witness is aged and Inflrm, and in thèse 
'xcepted cases the déposition may be taken and read at the trial. 

[Ed. Note. — Conformlty of fédéral courts to state practice in taking depo- 
«Itions, see note to O'Connell v. Reed, 5 C. C. A. 602.] 
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2. CoiTKTS— United States Cibouit Cockts— Peactice— Eules. 

Rev. St. § 918 [U. S. Comp. St. 1901, p. 685], au thorlzing the Circuit 
Courts to make rules and orders reguiatiiig their practiee, should be coii- 
strued in connection with section 914 [U. S. Comp. St. 1901, p. 684], re- 
quiring the practiee and proceedings in Circuit Courts to conform, as near 
as may be, to the practiee in the courts of record ot the state, any rule 
ot the court to the contrary notwithstanding. 

3. Motions— DiscBETiON of Ooukt— Detebmination of Facts, 

Motions are always addressed to the discrétion of the court, and it Is 
entlrely within its province to détermine in what manner it wlll satisfy 
itself of the facts which appeal to its discrétion. 

4. Same— Heaeing on Rules— Use of Dépositions. 

Rev. St. § 918 [U. S. Comp. St. 1901, p. 685], authorizes the Circuit 
Courts to make rules regulating their practiee. Section 914 [U. S. Comp. 
St. 1901, p. 684] requires the practiee in sueh courts to correspond with 
that of the state courts. Rule 7, § 4, of the Circuit Court for the Eastern 
District of Pennsylvania, provides that on rules to show cause the testi- 
mony of witnesses shall be taken by dépositions. There is no act of 
Congress, or statute of Pennsylvania, or rule of local practiee of that 
state, in conflict v?ith the rule. Held, that dépositions may be taken to 
be used on the hearing of the rule, notwithstanding the provision of Kev. 
St. § 861 [U. S. Comp. St. 1901, p. 661J, requiring proof in the trial of ac- 
tions at common law to be by oral testlmony, and examlnation of wit- 
nesses In open court 

Motion to Show Cause Why the Service of Subpœna should not be 
Set Aside. 

J. W. M. Newlin, for the motion. 
Frank P. Prichard, opposed. 

HOLLAND, District Judge. The above-mentioned suit at common 
law is pending in this circuit, and, in connection with this case, the 
plaintifï presented a pétition allegiiig certain facts, and obtained a rule 
to show cause on the défendants. In that rule the défendants filed an 
answer. The case is down for argument on Wednesday, February Ist. 
The défendants, however, subpœnaed Edward Townsend, président of 
the plaintifï bank, for the purpose of taking his déposition, to be used 
at the hearing in the above-mentioned rule. It is contended on behalf 
of Mr. Townsend that because it is provided in section 861, Rev. St. 
[U. S. Comp. St. 1901, p. eei], that the "mode of proof in the trial 
of actions at common law shall be by oral testimony, and examination 
of witnesses in open court, except as hereinafter provided," the wit- 
ness' déposition cannot be taken on this rule, but he must be examined 
in open court at the hearing of the rule. 

There is no question but that it bas been held by the courts that in 
actions at common law the dépositions of witnesses cannot be taken 
before the trial, to be used in court before the jury at the trial of the 
case, but their testimony must be taken orally in open court, except 
where they réside more than 100 miles from the place of trial, or bound 
on a voyage to sea, or about to go out of the United States, or out of 
the district in which the case is to be tried, and to a greater distance 
than 100 miles from the place of trial, before the time of trial, or 
when the witness is ancient and infirm. In thèse excepted cases the 
déposition may be taken and read at the trial. Ex parte Fisk, 113 U. 
S. 713, 5 Sup. Ct. 724, 28 L. Ed. 1117 ; Shellabarger v. Oliver (C. C.) 
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U Fed. 306 ; Register Co. v. Leland (C. C.) 77 Fed. 242 ; Despeaux 
V. Pennsylvania Railroad Co. (C. C.) 81 Fed. 897. 

It is not, however, intended in this case to take the déposition of a 
witness for the purpose of using it at the trial of the case before a 
jury at common làw, but for the purpose of using the déposition at 
the hearing of a rule to show cause, and for this purpose we are of the 
opinion the witness' déposition can be taken. 

By section 4 of rule 7 of this court, it is provided: 

"On ail motions or rules to show cause, on the hearing of which facts 
are to be investlgated, the testimony of witnesses shall be taken by déposi- 
tions in wrlting, before a jndge, maglstrate, alderman, notary public, or a 
commlssioner appointed by the court, upon forty-eight hours' notice In wrlt- 
ing to the opposite party or his attorney; and no witness shall be examined 
at the bar, unless by a spécial previous order of the court." 

By section 918, Rev. St. [U. S. Comp. St. 1901, p. 685], the several 
Circuit Courts of the United States are authorized to "make rules and 
orders directing the returning of writs and processes, the filing of 
pleadings, the taking of rules * * * ^^^j otherwise regulating 
their own practice as may be necessary or convenient for the advance- 
ment of justice and the prévention of delays in proceedings." This 
section should be construed in connection with section 91é, Rev. St. 
[U. S. Comp. St. 1901, p. 684], which provides that the practice, plead- 
ings, and forms and modes of proceedings in civil causes in Circuit 
Courts shall conform, as near as may be, to the practice, etc., in the 
courts of record of the state, any rule of court to the contrary notwith- 
standing. Ewing v. Burnham (C. C.) 74 Fed. 384; Savings Bank v. 
Bossieux, Fed. Cas. No. 9,977; Morrison v. Bernards Township (C. 
C.) 35 Fed. 400 ; Wayman v. Southard, 10 Wheat. 43, 6 L. Ed. 353. 

There is no statute of the state of Pennsylvania in conflict with this 
rule of the Circuit Court, nor has my attention been called to any rule 
of local practice in conflict with that adopted by this rule. In fact, 
it embodies the practice both in the circuit and local courts in this 
district in the matter of taking dépositions on motions or rules to show 
cause, from time immémorial. Congress has not seen fit to legislate 
on this matter of practice as to the method of informing the court as 
to the facts on motions and rules to show cause where the facts are 
disputed. Motions are always addressed to the discrétion of the court, 
and it is therefore entirely within its province to détermine in what 
manner it will satisfy itself of the facts which appeal to its discrétion. 
The Circuit Court in this district has adopted a method of establishing 
facts in dispute, on motions and rules to show cause, in conformity 
with the local practice, and has embodied it in this rule above men- 
tioned. Chief Justice Mitchell, of the Suprême Court of Pennsylvania, 
in his work on Motions & Rules at Common L,aw, says, "Ail rules to 
show cause include authority to take dépositions both in support of or 
against them (Coulon v. De Lisle, 1 Browne, 356), and, in gênerai, 
dépositions are required." 

This motion, therefore, is dismissed, and Edward Townsend is re- 
quired to answer the subpœna as a witness, which was served upon 
him according to law. 
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BRIGHAM V. PETER BENT BRIGHAM HOSPITAL et aL 

(Circuit Court of Appeals, Plrst Circuit December 7, 1904.) 

No. 549. 

1, WiLLS— CONSTEXJCTION AND VaLIDITY— LAW GoVEBNING. 

Where a provision of a will Is to be executed In the state wherein the 
testator was domiciled and the property situated, ail the essential facts 
being local In that state, the construction and effect of the provision are 
to be determined In accordance with the law of such state at the time 
when the rights of the parties thereunder acerued. 

[Ed. Note. — For cases in point, see vol. 49, Cent. DIg. Wills, §§ 947-950.] 

2. Charities— Chabitable Corporation— Capacitt in which Devise is Held. 

A corporation created In accordance with the provisions of a will, and 
to which the testator's residuary estate is transferred by hls légal repré- 
sentatives as directed by the will, to be used by it In foundlng and main- 
talning a hospital, does not hold the property In trust in the true sensé of 
the term, but as Its own, to be devoted to the purpose for which it was 
created. 

S. SAME— RULES GOVEBNING DEVISE— TEUST FOB FOUNDING HOSPITAL, 

A provision of a will establishing a trust for the founding of a hospital 
for the care of slck persons of a class particularly descrlbed therein, to be 
effectuated by a conveyance of property to a proper corporation to be or- 
ganized as the will directs, is wlthin the rules applicable to public char- 
ities. 

4. Same— Administration— RiGHT of Visitation. 

Where property bas been lawfully disposed of for charitable uses by 
a will, the heirs of the testator hâve no standing In equlty to question the 
powers or title of the devisee or of intervening executors or trustées. 

5. Same— Limitation feom One Chaeitt to Anothee. 

Regardless of any question as to the rules relating to perpetuitles, or 
as to the technical character of the changes In title which may succeed 
each other, a limitation over from one charity, which speaks from the 
death of the testator, to another charity, is valld. 

6. Same— Chabitable Bequest— Vesting of Estate. 

A testator, by one paragraph of his will, directed that hls residuary 
estate should be taken, held, managed, and Invested by hls executors for 
the term of 2.5 years ; that from the net Income they should pay certain 
specified legacles ; that the balance of the net Income should be added to 
the principal of sald estate, so that the same should be accumula ting for 
the said term of 25 years, at the expiration of which term they should 
procure the formation of a corporation, to which said estate and Its ac- 
cumulations should be transferred to be by It used and employed for the 
purpose of founding a hospital for the care of sick persons in Indigent 
circumstances residing in a specified county. The paragraph closed witli 
the words : "And I give, devise and bequeath said rest and residue of my 
property and estate accordingly." HcM, that the entire estate to which 
the paragraph related was inipressed with a trust in favor of the charity 
named from the death of the testator, subject to the subordinate charge 
in favor of the legatees, and that the gift vested at once on the testator's 
death. 

T. Same— Accumulations. 

In such case the valldlty of the gift was not affeeted by the provision 
for accumulation, since, as the wholo estate vested in the charity from the 
death of the testator, the accumulations would follow the principal as an 
incident, as matter of law, even it uo provision had been made for them. 

8. Same— Execution of Teust- Deatii of Executobs. 

Nor was the trust In such case vested in the executors of the class which 
Is regarded in equlty as personal, so that it would be defeated by thelr 
134 F.— 33 
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death before the expiration of the terin of 25 years, but on the happening 
of that event adminlstrators de bonis non wlth the will annexed, who were 
also appointed trustées by the court, might lawfuUy exécute the trust 
by forming the corporation and conveying the property to it at the end of 
the stated term. 

9. Same— GiFT TO Chaeitable Cobpobation— Capacitt to Hold Propebty. 

Where a testator devised hls residuary estate in trust, to accumulate 
for a term of years, and then be transferred to a corporation to be organ- 
Ized for the purpose, to be used In foundlng a hospltal, the fact that at the 
tlme of the testator's death a charitable corporation was not permltted 
by the laws of the state to hold property to the amount of the devise, did 
not invalidate the glft as to the excess, since it was to a corporation only 
which was legally capable of taking, and no rights of the heirs of the 
testator were affiected by a spécial aet, passed aftef his death, author- 
izlng the organîzation of such a corporation. 

10. Same— Collatéral Attack. 

A statutory limitation on the amount of property whlch charitable cor- 
porations may hold can be taken advantage of only by the state, and when, 
by spécial act, the state bas waived its right by authorizing the création 
of a partieular corporation wlth enlarged capaclty to enable it to accept 
and hold a gift, the power of the corporation in that respect cannot be 
questioned lu any manner. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 126 Fed. 796. 

Chas. A. Snow (Everett W. Burdett and John Gordon, on the brief), 
for appellant. 

Lewis S. Dabney, for appellee Peter Bent Brigham Hospital. 

John L. Thorndike (Frederick H. Nash, Asst, Atty. Gen., on the 
brief), for appellees Attorney General of Massachusetts, E. D. Cod- 
man, and L. H. H. Johnson. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. This is a bill brought in the interest of 
one of the heirs at law of Peter Bent Brigham, late of Boston, in the 
commonwealth of Massachusetts, deceased, witli référence to the con- 
struction and elïect of the portion of his will which we will hereafter 
state. The bill was dismissed by the Circuit Court, and the complain- 
ant appealed to us. There are several heirs, but the bill was not ex- 
pressed to be in behalf of ail. The respondents are the Peter Bent 
Brigham Hospital, and the administrators who succeeded in due course 
the deceased executors of the will, and who were also appointed trus- 
tées. No question has been made as to parties, and we refer to that 
topic only that it may be understood that we neither directly nor im- 
pliedly express any opinion in référence thereto. We are satisfied that 
the interests represented before us are such that we are not required 
to refuse to proceed to a decree on account of any question of that 
nature. 

As the case relates to the construction and efïect of a will, and as ail 
the essential facts were local in the conimonwealth of Massachusetts, 
we are bound to proceed in accordance with the rules of law as settled 
in that state when the rights of the parties accrued, although, so far 
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as this appeal is concerned, we perceive no substantial question as to 

which any of thèse rules differ from those approved by the text-writers, 
or by the Suprême Court of the United States, or courts of authority 
in England. The scrivener who drew the will evidently had in mind 
the established rules applicable to the subject-matter thereof and ap- 
proved précédents. For any court to question either would be to 
threaten confusion, not only to existing titles, but to those which may 
be hereafter created, The history of the case, as stated by the com- 
plainant, is as follows: 

The questions hère arise under the fourteentli, or residuary, para- 
graph of the wilI of Peter B. Brigham, who died on May 24, 1877, 
leaving real estate which was then inventoried at a valuation of $690,- 
000, and gross personal estate valued in the inventory at $593,000, a 
total valuation of realty and personalty amounting in the aggregate 
to $1,282,000, before the paynient of debts, legacies, annuities, and 
other disbursements. Messrs. Robert Codrnan and Joseph Healy, the 
executors narned in the will, duly qualified, and jointly acted as such 
until the death of Healy ; and thereupon Robert Codnian acted as sole 
surviving exécuter until his death in 1901, about 24 years after the 
decease of the testator. At that time the entire estate, including realty 
and personalty, had accumulated to such an extent that it was then 
valued at $4,338,000, according to the inventories then filed, of which 
$3,014,401 was the valuation of the realty. 

On January 25, 1901, the défendants Edmund D. Codrnan and Lau- 
rence H. H. Johnson were appointed by the probate court as trustées 
under the will. On April 15, 1901, the same parties were appointed 
administrators de bonis non with the will annexed. A hospital cor- 
poration was duly formed and organized on May 8, 1902, under the 
gênerai laws of Massachusetts, Rev. Laws, c. 125. The Législature, 
on May 22, 1902, passed a statute (Acts 1902, p. 330, c. 418) author- 
izing the r'efendant corporation to hold real and personal estate up to 
$5,900,000 in value. On May 24, 1902, conveyances were made to 
that corporation. 

The will first gave a number of legacies, amounting in ail to a consid- 
érable sum, most of them payable immediately. Thèse were covered 
by the second to the thirteenth paragraphs, each inclusive. Then suc- 
ceeded the fourteenth paragraph, now in question, as follows : 

"Fourteenth. AU the rest and residiie of my property and estate, of every 
klnd and description, real personal and mlxed, of which I shall die seized or 
possessed, or to vrhlch I shall be entitled at the tlme of my decease, I direct 
my said Exécutera to take, hold, manage and Invest. for the term of twenty- 
five years from the time of my decease, and to take the rents, Interest, In- 
come and profits thereof and from the net Inrome thereof to appropriate and 
pay as follows, that is to say : 

"1. They shall pay to my sister, the said Sarah B. Jacobs the sum of five 
hundred dollars In each and every month, during her natural llfe. 

"2. They shall pay to my nlece Sarah Jane Brigham Kendall the sum of 
two thousand dollars annually dnrlng her llfe, in equal quarter annual pay- 
ments: and at her decease, they shall dlstribute the sum of thirty-two thou- 
sand dollars to and among her chiidren or child, If any, who shall survive 
her. If she leave no chlld llvlng at her decease, thIs legacy to her ehlldren 
shall lapse. 

"3. They shall pay to my nlece Roxana Brigham Hanklnson, the sam of 
two thousand dollars annually, durlng h.r llfe, in egual quarter annual pay» 
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ments; and at her decease they shall distrlbnte the sum of tWrty-two thou- 
sand dollars to and among her chlldren or chlld, If any, who shall survive 
her. If she leave no child living at her decease, this legacy to her childreu 
shall lapse. 

"4. They shall pay to my nlece Deborah Northrup the sum of two thousand 
dollars annually durlng her life, In equal quarter annual payments : and at 
her decease they shall distrlbute the sum of thirty-two thousand dollars to 
and among her chlldren or child, If any, vcho shall survive her. If she leave 
no chlld living at her decease this legacy to her children shall lapse. 

"5. They shall pay to my nièce Clarissa N. Dewey, the sum of two thousand 
dollars annually, durlng her life, in equal quarter annual payments ; and at 
her decease they shall pay the said sum of two thousand dollars per annum 
to her eldest son, Benjamin G. B. Dewey if living, during his natural life, In 
equal quarter annual payments ; and upon the decease of both the said Clar- 
issa N. Dewey and Benjamin G. B. Dewey they shall distrlbute the sum of 
thirty-two thousand dollars to and among the child or children, if any, of said 
Clarissa N. Dewey, who shall then be living. But if no child of said Clarissa 
N. Dewey be living after her decease and the decease of the said Benjamin 
G. B. Dewey, then this legacy to children so surviving shall lapse. 

"6. They shall pay to Hannah Wright Devlin, wlfe of William DevHn of 
Bordentown, in the State of New Jersey, the sum of three hundred dollars 
per annum, during her life; and at her decease they shall distrlbute the suin 
of flve thousand dollars to and among her children or child, If any, who shall 
survive her. If she leave no chlld living at her decease, this legacy to her 
children shall lapse. 

"7. They shall pay to Eugenia M. Howard, sister of the aforesald William 
Devlin of Phlladelphia in the State of Pennsylvania, the sum of three hmidred 
dollars per annum, during her life, and at her decease, they shall distribnte 
the sum of five thousand dollars to and among her chlldren or chlld, if any, 
who shall survive her. If she leave no chlld living at the time of her decease, 
this legacy to her chlldren shall lapse. 

"In no one of the above seven provisions of this article shall the words 
'child' or 'children' be construed to inclnde the représentatives of any deceased 
child or children. 

"My said Executors shall add the balance of said net income that shall re- 
main after making the payments aforesald, to the principal of my said estate, 
so that the same may be accumiilating for the term of twenty-five years afore- 
sald ; and at the expiration of said term of twenty-flve years from my decease, 
my said Executors shall set aside a sum or sums of money and may deposit 
the same in some safe trust company — préférence being given, other things 
being equal, to the Massachusetts Hospital Life Insurance Company, of said 
Boston, — whlch shall be sufflcient to provide for the payment of such of the 
foregoing legacies and bequests, If any, as shall then be unfulfilled; or may 
provide for the payment of such unpaid legacies and bequests by the purchase 
of annuities for the unpaid legatees or otherwlse, as my said Eîxecutors shall 
deem expédient ; & after the payment, or provision for the payment, as afore- 
sald of ail the foregoing bequests and legacies, the unexpended balances, if 
any, shall be paid to and for the use of the hospital herelnafter provided for. 

"8. At the expiration of said term of twenty-iive years from the time of my 
decease, my said Executors shall dispose of said rest and residue of my prop- 
erty and estate and of ail the interest and accumulations which shal! bave 
accrued thereon, for the purpose of founding a hospital in said Boston, to 
be called the Brlgham Hospital for the care of sick persons, in indigent 
circumstances, reslding in the said County of Suffolk, in the following manner, 
— that is to say : They shall procure the formation of a corporation, to be 
called the 'Brlgham Hospital' with sultable provisions as to officers, their 
powers and duties for control, direction, conduct and administration of the 
Corporation and the care and management of the funds in Its charge ; and 
upon the légal formation and organization of said Corporation, my said Ex- 
ecutors shall transfer to it ail the property and estate provided for it as afore- 
sald, to be by it used and employed for the purpose above declared: — and I 
glve, devise and bequeath said rest and residue of my property and estate 
aceordingly," 
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The complainant rests his case on the following gênerai proposition ; 
and, because we are to treat it as involving two distinct topics, we hâve 
divided it by the figures (1) and (2) : 

(1) "The respondents are placed in a real logical dilemma, for the devise 
was either contingent or vested at the testator's decease. If contingent, it 
violated the ruie against perpetuities, and was entirely void." 

12) "If vested, it could vest only to the estent o( the légal capacity of sudi 
charitable corporations to hold property by devise or bequest, and the at- 
tempted devise of the excess was void." 

Taking that division which we mark (1), the resuit is an admission. 
which the complainant could not avoid, that, if the estate covered by 
paragraph 14 vested at the testator's decease, he has no case, unless it 
be for the narrow reasons stated in so much as we hâve marked (3). 

We should observe that the corporation contemplated by the will 
was not to hold in trust, in the technical sensé of the word, the property 
which it might receive. It was to hold it for its own purposes in the 
usual way in which charitable institutions hold their assets. Such a 
holding is sometimes calîed a quasi trust, and an institution like th 
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one in question is subject to visita tion by the state; but the holding 
does not constitute a true trust. On the transfer of the property de- 
vised by the fourteenth paragraph to a corporation as was anticipated, 
ail technical trusts ceased. Meanwhile, as we will see, if the gift in 
dispute vested, the légal fee, wherever it remained, was held on a 
true trust to such an extent that if, on the organization of the cor- 
poration in accordance with the provisions of the will, the title did not 
at once vest in it under the statutes of uses, which statutes stiU hâve 
force in the United States when the fee is held on a mère passive trust, 
of which Sawyer v. Skowhegan, 57 Me. 500, is a striking illustration, 
the equity courts would compel a conveyance froni whomsoever held 
the fee. Perry on Trusts (5th Ed.) § 399. 

As this is a suit in equity, and equity regards as substantial only 
équitable interests, it would follow that, whether the gift was vested 
or not, it would not concern the complainant whether, pending the or- 
ganization of the contemplated corporation, the légal fee remained in 
the heirs or vested in the executors or their successors. Neither, for 
the same reason, would any question raised by the complainant merely 
with regard to the power of the successors of the original executors 
concern him ; nor, as we will see, would the question whether a proper 
title had been made in the corporation which is the respondent herein. 
That the heirs hâve not even visitatorial powers which a chancery court 
would regard was shown to be the law in Massachusetts in St. Paul's 
Church V. Attorney General, 164 Mass. 188, 41 N. E. 231 ; that question 
being in fact the principal, if not the sole, important issue in that case. 
Therefore the chancery courts would not concern themselves with un- 
dertaking to protect them, or any of them, as complainants in a bill in 
equity, so far as the substantial interests involved hâve been lawfully 
devised or bequeathed. 

The fourteenth paragraph established a trust for the founding of a 
hospital for the care of sick persons of the class particularly described 
therein. There has been no doubt that a fund devoted to the founding 
of hospitals in gênerai is within the rules as to public charities. So, 
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also, there is no question that a trust for the founding of a single hos- 
pital is within the same rules. Ail this has been positively held over 
and over again, and is illustrated by several authoritative décisions 
cited by each party to this litigation, which form a part of a class so 
numerous that we do not regard it necessary to détail them. Of 
course, the immédiate beneficiary of a provision for founding a single 
hospital, or school, or other single institution is not directly within the 
ordinary requirement of a charitable trust, to the efifect that it must 
provide for a class of beneficiaries ; but, as the ultimatç purpose to be 
accomplished is for such a class, a scheme of the character contem- 
plated by Mr. Brigham's will is, as a whole, regarded as within the 
rules touching public charities. 

Therefore we hâve hère a perfect trust for the founding of a hos- 
pital for the care of the sick, to be efTectuated by a conveyance to a 
proper corporation to be organized as the will provides. This, when 
made, accomplishes the trust. Thus, the gênerai purpose of the tes- 
tator was continuous from his death. Therefore there is no practical 
difficulty in the way of holding that the trust vested at the death of the 
testator, however it might hâve been otherwise under the peculiar cir- 
cumstances of some leading cases, instances of which are well known. 
A conveyance like that which, perhaps, would be necessary after the 
organization of the corporation to vest in it a title, and the title thus 
vested, hâve been sometimes described as representing an executory 
devise. But in the présent case a conveyance to a corporation organ- 
ized according to the will would be in exécution of the trust, and flow 
out of it. Even if, at the expiration of the period named in the will, 
the légal estate would not, under the statutes of uses, or in any man- 
ner analogous thereto, be drawn to the corporation when properly or- 
ganized, a conveyance of the légal estate to it would operate only to 
merge that estate with the équitable estate; and, although the resuit 
of the merger would be to extinguish the équitable estate, yet, until 
the merger took place,, the équitable estate would be the master estate. 
Thus, instead of anything in the strict nature of an executory devise, 
we hâve an équitable estate, which in equity absolutely controls the 
property, merely drawing to it the légal estate at such time and under 
such circumstances that equity compels the merger. We may return 
to this topic later. 

It is common learning that équitable estâtes and équitable interests 
may be limited in fee simple, or otherwise limited, like any légal estate. 
Godefroi on Trusts (2d Ed.) 2. This doctrine is so familiar that it 
hardly need be enlarged on ; but it is fuUy explained in Williams on 
Real Property (19th Ed. 1901), commencing at page 178. It is a 
well-known séquence that an équitable estate may be limited in one 
direction, while the légal fee is limited in another, and that neither will 
be affected by any contingent limitations, executory devises, or other 
peculiar estâtes which may affect or inhere in the other. For that 
reason, in the présent case, for the purpose of ascertaining the nature 
of the interests involved in this équitable proceeding, we must ascertain 
where the équitable fee is, without being disturbed by the condition of 
the légal title, even if the passage of that title from the heirs or the 
executors, as the case may be, to the hospital which is to be incor- 
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porated in accordance with the will, can be regarded as made effectuai 
only by the way of executory devise. In other words, if we find the 
équitable interests were vested from the decease of the testator, we 
are not concerned by the nature of the changes in the condition of the 
légal title. This at once brings us to the fact that, notwithstanding 
any questions as to the rules with regard to perpetuities, or as to the 
technical character of the changes in title which may succeed «ach 
other, a limitation over from one charity which speaks frora the death 
of the testator, or from the exécution of the deed which piOvides for 
it, to another charity, is valid. This ruie is clearly stated in Jarman 
on Wills (Gth Ed.) *262, where Christ's Hospital v. Grainger is ex- 
plained. ïn that case a limitation over for the benefit of the second 
charity was sustained after a lapse of more than 200 years. This rule 
was specifîcally restated in Russell v. Allen, 107 U. S. 163, 165, 173, 
2 Sup. Ct. 327, 27 L. Ed. 397, and in Jones v. Habersham, 107 U. S. 
174, 185, 2 Sup. Ct. 336, 27 L. Ed. 401. 

Other reasons, perhaps of a broader character, might be given for 
supporting this rule; but it may well be suggested that, where there 
is more than one charitable purpose, whether they corne into existence 
simultaneously or successively, there is only one apparent cestui que 
trust, which cestui que trust represents the intended beneficiaries of the 
charity, and represents them with efficient légal authority. In Eng- 
land this is the crown acting for the public, or the chancellor as the 
représentative of the crown. With us it is the public — that is, the 
state representing the public, or the chancellor representing the state. 
This is what Godefroi on Trusts (2d Ed.) intends when the author 
States, at page 768, that a charitable interest created by a trust is a 
"public interest"; and it is also what is intended by Fontain v. Rave- 
nel, 17 How. 369, 385, 15 h. Ed. 80, and the citations from Story's 
Equity Jurisprudence there accepted. It is also what is fully ex- 
plained in the opinion rendered in behalf of the Suprême Court by 
Mr. Justice Miller in Mormon Church v. United States, 136 U. S. 1, 
51, 56, 59, 10 Sup. Ct. 792, 34 L. Ed. 481. It being thus impossible 
that there should be more than one représentative cestui que trust, no 
matter to how many charities, if simultaneously or immediately suc- 
ceeding each other, the property is devoted by will or deed, it may well 
follow that directions in référence to the property thus devoted can 
raise only one équitable title, regardless of changes in the légal title. 

Nevertheless, as this topic relates to matters which are governed by 
settled property rules, our discussion would not be complète, nor the 
conclusions which we may state be accepted as correct, unless we bring 
ourselves within proper technical relations, and support ourselves by 
established authorities. Ali this is perfectly accomplished in the prés- 
ent case by referring again to the well-known circunistances of Christ's 
Hospital V. Grainger, reported first in 16 Sim. 83, and again on appeal 
before Lord Chancellor Cottenham in McN. & G. 460. That décision 
has not only been accepted by the Suprême Court in ail its aspects in 
the cases cited, but it has become a settled part of the law. It perfectly 
illustrâtes this case in the most extrême form in which the complainant 
can put it. There there were two trustées and two charitable trusts. 
The légal estate was declared to be vested in the first trustée and the 
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équitable estate in the first trust, and, after a lapse of two centuries, 
the légal estate, and also the équitable estate, were transferred on the 
second charity. Assuming (as seems to hâve been to some extent as- 
sumed) that in the case at bar, under the circumstances, a vesting over 
of the légal title in the hospital would be in the way of an executory 
devise, we hâve hère, as in Christ's Hospital v. Grainger, trustées (that 
is to say, the executors, or the heirs) holding a strict trust for the pur- 
pose of founding a hospital, succeeded by the hospital, which, when 
mcorporated, will also hold for a charitable purpose continuous upon 
the first charitable purpose; that is, for the care of sick persons in 
indigent circumstances. 

Thus the authoritative construction of the fourteenth paragraph is 
that for ail the purposes of this litigation the entire estate to which 
that paragraph relates was impressed with a trust from the death of the 
testator, subject to a subordinate charge in favor of the individual 
legacies contained therein. The whole rest and residue to which the 
paragraph relates is given in one mass, and devoted as a unit to sev- 
eral legacies, some of which require payments as of the time of the 
testator's death. It would demand very emphatic reasons, none of 
which exist hère, to justify a conclusion that this gift of a single unit 
should be broken up and divided between what is necessarily vested 
and what is contingent. The "said rest and residue" at the very close 
of the paragraph means the same "rest and residue" with which it 
commences; and it therefore bas clear référence to the estate not dis- 
posed of by the prior paragraphs 2 to 13, each inclusive. Consequent- 
ly, so far as this expression is concerned, alike at the beginning and 
closing of the fourteenth paragraph, it is the ordinary gift of ail the 
estate which remains after payment of prior spécifie legacies ; and such 
a gift, unless there is some clear language otherwise, or some provision 
necessarily leading to the contrary, is authoritatively held as passing 
a vested title. MoreOver, the closing language, as foUows, "I give, 
devise and bequeath said rest and residue of my property and estate 
accordingly," although not necessary under the ordinary rules applied 
in construing gifts of the rest and residue, was probably inserted from 
greater caution, and positively puts the nature of the title beyond 
question. 

In reply to the above, the complainant makes the foUowing proposi- 
tions : 

"A bequest or devise of future acctimulatlons or future Income Is necessa- 
rily contingent, under the well-settled Massachusetts rule of construction, 
however the will may be construed as to the principal of the estate." 

"The fact that accumulations are included in the gift and devise tends 
strongly. If not concluslvely, to shovif that the vesting of the whole, principal 
as well as accumulations, was Intended to be postponed to the end of the 
twenty-flve years." 

"The gift to the proposed hospital of the 'unexpended balances, If any,* Is 
In form and substance a contingent gift." 

"The necesslty for accumulation for the term of twenty-flve years was pre- 
seribed by the testator as a condition précèdent to the vesting of the entire 
gift." 

"It is clear that before the accumulations for any one year can vest In the 
charity the accumulation for that year must first hâve taken place as a condi- 
tion precedeat The large accumulations of the estate for the twenty-second. 
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twenty-thlrd, twenty-fourth, and twenty-flfth years are therefore elearly sub- 
,iect to conditions précèdent whicli are too remote within tlie rule." 

"The fact tliat tlie devise and gift were to a nonexlstent corporation shows 
that the whole devise and gift were Intended to be contingent." 

"The exécution of an Instrument of transfer or conveyance was, under ttie 
terms of this will, a necessary condition précèdent to the acquisition of title 
by the défendant hospital." 

"Will unmistakably provides that the title of the défendant hospital shall 
be acquired only upon the légal formation and organlzation of the corpora- 
tion." 

"Lapse of time Is a condition précèdent. Hère the estate granted to the 
hospital upon the expiration of the term of twenty-five years is subject to the 
condition précèdent that the time shall flrst hâve elapsed before any estato 
vests." 

"The fact that there are intervening contingent remainders tends to show 
that the future estate of the hospital is itself contingent." 

"Before It is possible to hold the estate to the défendant hospital as vested 
in it at the decease of the testator, this question must be satisfactorily an- 
swered : Did the équitable fee in the real estate left by the testator vest in 
any one Immediately upon bis decease? If so, in whom, and what pareels of 
real estate so vested? The same questions must also be answered as to eacli 
pareel of real estate acquired by the executors as a part of the accumulations, 
What applies to one pareel applies to ail." 

"In the case at bar, upon any possible construction of the will, there was 
elearly an équitable estate, interest, or charge In favor of individuals, pre- 
eeding the future estate in fee granted to the défendant charitable corpora- 
tion." 

"The question whether the défendant hospital had a vested équitable estate 
vesting at the decease of the testator ultimately dépends upou the answer ti> 
this inquiry : Was the défendant hospital (or any one acting in its interest) 
entitled to call upon the trustées for a conveyance of the fee immediately 
upon the testator's decease? If so, the équitable estate was vested. If not. 
it was contingent." 

In addition to the above, the complainant states generally that there 
are other conditions précèdent to any vesting under the fourteenth 
paragraph. Thèse contentions are, first, to the effect that the testator 
placed Personal confidence in his executors, so that the corporation 
could be organized only by them, and so that the gift was therefore 
necessarily contingent on their taking action, while no one could tell 
whether they would take action until after the expiration of the 35 
years named in the will; second, a proposition, which is probably em- 
braced in the first proposition, that it was for the executors named in 
the will personally to see to it that "suitable provisions were made" 
as to officers and other matters touching the proposed corporation, and 
that as to this the executors named were to use their absolute discrétion ; 
third, that there was a contingency whether or not the Législature 
would remove the charter limits as to the amount of property which 
charitable corporations could legally hold; and, fourth, that the four- 
teenth paragraph directs a conversion of the entire accumulated estate 
into money at the end of the period of 35 years, and that the question 
whether such a conversion would be made involved a condition précè- 
dent to the vesting of any interest in the proposed corporation. 

Ail thèse objections relate to topics which are necessarily existent in 
every case where the courts bave sustained charitable bequests or de- 
vises to be worked out through means not positively ascertained at the 
death of the testator, or which provide that a corporation to hold shall 



522 134 FEDERAL REPORTER. 

be organized under the direction of the testator's executors, and that the 
property shall accumulate for some period designated by the will. 
As such éléments are necessarily involved in donations of that charac- 
ter, if any of them are fatal hère, no such charities could properly 
hâve been sustained ; and yet they always hâve been, except under rare 
circumstances, not existing hère. As to this it is not important to no- 
tice especially the fact of the period of 25 years named in the four- 
teenth paragraph, because the possibilities involved in the other features 
which we hâve named might hâve extended beyond the time allovved by 
the usual rules as to perpetuities, which possibilities, therefore, would 
be equally as fatal as the limitation of time, if either could be. 

It is not necessary to travel over the text-books or the authorities for 
the purpose of illustration. It is sufficient to refer to Inglis v. Sailors' 
Snug Harbor, 3 Pet. 99, 7 L. Ed. 617, wherein the estate was to ac- 
cumulate for an indefinite time (that is, until the income would support 
50 sailors, page 105, 3 Pet, 7 L. Ed. 617) ; and where, also, the man- 
agers of the gift were made so uncertain that it remained to be deter- 
mined by the executors or trustées under the will, or by the Législa- 
ture of the State of New York, whether the gift should be vested in the 
executors or trustées as a body of individuals, or in a corporation to bc 
organized by that Législature. The same gênerai observations apply 
to Ould v. Washington Hospital for Foundlings, 95 U. S. 303, 34 L. 
Ed. 450, where the gift was to a corporation to be created by Congress 
after the death of the testator. Of course, the latter case, as well as 
Inglis V. Sailors' Snug Harbor, was within the ordinary rule as to per- 
petuities, because the time when each corporation might be organized, 
if ever, was wholly indefinite, and not limited. Moreover, as in In- 
glis V. Sailors' Snug Harbor the gift did not go into effect until the 
trustées should judge that the proceeds of the estate would support 
50 sailors and upwards, there was another indefinite limitation. 

Therefore, while it is true that thèse various propositions of the com- 
plainant relate to uncertainties more or less uncertain, none of them 
are of the class which, under the rules applicable to wills, amount to 
such an uncertainty that the law regards it as a contingency in the 
technical and proper sensé of the word. But the complainant also 
maintains that thèse uncertainties grouped together disclose an intent 
on the part of the testator to create an estate which would not vest in 
charity until the expiration of the period of 25 years. We hâve, per- 
haps, said enough on this point ; but, inasmuch as this method of in- 
terpreting the intention of the testator is a reasonable and customary 
one where the intention is at ail doubtful, we deem it proper hère to 
State the incidental rule which governs the application of the major 
rule. Jarman on Wills, which is the standard authority, ordinarily ac- 
cepted without question in Massachusetts as well as in England, and 
by the fédéral courts, at page [*809], lays down what bas everywhere 
been accepted, as follows : 

"It bas been generally thonglit that a very clear intention must be indicated 
in order to postpone the vesting under a residuary bequest, since intestacy 
Is often the conséquence of holding it to be contingent, or at least (and this is 
the materlal considération) such may be its effect" 
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This is illustrated by what was said in behalf of the court by Mr. 
Justice Gray in McArthur v. Scott, 113 U. S. 340, 378, 5 Sup. Ct. 652, 
660, 28 h. Ed. 1015, as follows : 

"For many reasons, not the least of whlch are that testators usually hâve 
lu mind the actual enjoyment rather than the technical ownership of tbeir 
property, and that sound policy as well as practlcal eonvenience requires that 
titles should be vested at the earliest period, It has long been a settled rule 
of construction In the courts of England and America that estâtes, légal or 
équitable, given by will, should ahvays be regarded as ve.sting Immediately, 
unless the testator has by very clear words manifested an intention that they 
should be contingent upon a future event." 

Although hardly necessary to cite authorities on the point, yet 
this rule of interprétation has been uniformly recognized in Massa- 
chusetts as far back as there is any record. In Dingley v. Dingley, 5 
Mass. 535, 537, decided in 1809, it was said: "For it is a rule of law 
that a remainder is not to be considered as contingent when it may be 
construed consistently with the testator's intention to be vested." Ap- 
plying this rule, it would follow, notwithstanding ail the varions un- 
certainties and other supposed peculiarities to which the complainant 
has called our attention, that the estate given by the fourteenth para- 
graph would be held as vested independently of the positive language. 
expressive of the intent of the testator, with which it closes. Taking 
the paragraph by and large, the varions propositions made by the 
complainant, ail combined, cannot secure a différent resuit than that 
which we hâve stated at the earlier part of this opinion. 

We ought to observe that in our discussion we make no distinction 
between the realty and the personalty, as it is established, at least with- 
in the United States, that, with the aid of the law of trusts, when both 
personalty and realty are given together — and, indeed, when not given 
together — each has equal advantages and disadvantages as to ail the 
particulars we are discussing. 

The complainant urges with especial force his propositions based 
on the fact that a portion of the testate estate included spécifie items 
of realty; also on the claim that the trust vested in the executors 
by the fourteenth paragraph of the will was a personal confidence, and 
could not be executed by their successors; and again, on the spécifie 
claim that the provision for accumulation violâtes the rules as to per- 
petuities. As to none of thèse does he bring any text-writer or au- 
thoritative judicial décision to his support, while the entire trend of each 
is the other way. An example is Ould v. Washington Hospital for 
Foundlings, 95 U. S. 303, 24 L. Ed. 450, aiready referred to, where the 
gift was specifically of certain lots of real estate, with directions to make 
application from the remaining portion of the deceased's estate annualh- 
to the payment of "taxes, charges, and assessments." and other expenses 
ipages 305, 306, 95 U. S., 24 L. Ed. 450), until such period as Congress 
might incorporate the institution which the will contemplated. Hère 
were white acre and black acre, as well as an annual appropriation of 
funds which might extend beyond the period limited by the ordinary 
rule as to perpetuities. We refer to this décision merely because it is 
illustrative of ail others on the topic. Also the confidence vested in the 
executors was not of the class which is regarded in equity as personal, 
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a full description of which is found and illustrated in Godefroi's taw 
of Trusts (3d Ed.) 371, and séquence. AU that the executors were re- 
quired by Mr. Brigham's will to do could be accomplished by any 
gentlemen of fair character, fair expérience, and fair ability, or could 
be worked out by the chancelier himself. The case in that respect is 
clearly within the common rule that equity will not allow a trust to fail 
for want of a trustée. 

Neither is there in this case any spécial difficulty arising from the 
matter of accumulations. As the whole estate given by the fourteenth 
paragraph vested from the death of the testator, as we hâve shown, 
the accumulations, under the absolute rules of law, would follow the 
principal, as an incident to it, even if no provision had been made in 
the will with référence to them. This proposition goes so far that, 
even when payment of both interest and principal, where no charity 
is involved, is postponed to a particular period, the legatee, under the 
positive opération of the common law, may sometimes put an end to 
the accumulations and receive the income as it accrues. An extrême 
illustration of this is seen in Wharton v. Masterman (1895) A. C. 186. 
Indeed no case can be found where it has ever been held that the 
mère rule against perpetuities avoided a directed accumulation, even 
wlien resting on a future contingency, except under the same circum- 
stances which would reach the principal fund. Every text-writer and 
every decided case of authority, unless where there are some local 
peculiarities, as in Virginia and Nevi^ York, permit accumulations of 
income for charitable purposes under the same rules which govern the 
postponement of the application of the principal, and without any other 
limitations. There can be no doubt that in England the period over 
which accumulations in which the public are concerned may extend was 
in some degree, if not entirely, subject to the control of the crown, 
acting directly or by its chancellor, though the chancery would not al- 
low the fund to remain indefinitely in its registry; facts which it has 
been suggested account for the origin of the amélioration in ail respects 
of the rules with référence to perpetuities so far as concerns charitable 
uses. In harmony with what we hâve said, a very sensible and true 
observation on this topic is that of Mr. Justice Lathrop, speaking in 
behalf of the court, in St. Paul's Church v. Attorney General, 16-1 Mass. 
188, 204, 41 N. E. 331, 337, as follows: 

"We are of opinion, however, that the proper course is to hold that the 
limits of an accumulation for the benefit of a charity are subject to the order 
of a court of equity. By this method of solving the difficulty, on the one hand 
an unreasonable and unnecessary trust for accumulation can be restrained. 
and, on the other hand, a reasonable accumulation can be allowed to carry 
out the intention of the benefactor, and to seeure the aecompllshment of the 
trust in the best manner." 

In the présent case it might be suggested, if necessary, that the in- 
tended accumulation was a very wise one, because we cannot shut 
our eyes to the fact that the modem demands of hospitals, as well as 
of éducation, are so extensive as to require, in order to accomplisb 
useful results, what heretofore would hâve been regarded as immense 
sums. However ail thèse things may be, and although at times ac- 
cumulations may be absorbed into the principal, as was donc in Wharton 
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V. Masterman, ubi supra, no text-writer or judicial authority necessary 
to be considered bas ever held that accumulations should not, in some 
way, go to the trust under the circumstances of the paragraph of the 
will we bave under considération, whetber construed as giving an estate 
in prjesenti or as postponing the vesting pending the resuit of a con- 
tingency. It is specifically stated that, except where there is some pe- 
culiar local policy arising througb statutes or otherwise, the same prac- 
tical rules, subject only to the settled limitations with référence to per- 
petuities, apply whenever both principal and profits are given togetber 
evén by way of an executory devise. 4 Kent's Commentaries, *286. 

This last proposition brings us back to a restatement, briefly, of 
some of the propositions relating to this case. Except for the fact that 
the complainant justly regards the issues involved as being, under 
the circumstances, of very grave importance, and has supported his 
propositions with much skill, as well as with great earnestness, the 
whole might bave been dismissed from our considération by a gênerai 
référence to the state of the authorities ; but under the circumstances 
we hâve felt compelled to consider ail aspects. As we hâve said, we 
regard the whole estate given by the fourteenth paragraph of this will 
as vested from the death of the testator. An executory devise is cor- 
rectly defined as a devise over after a devise in fee simple, which was 
not allowable at common law. Greenleaf's Cruise on Real Property. 
vol. 6, *366. In the présent case the équitable fee was at ail times 
devoted to charity; but the complainant regards only the légal title, 
and maintains, therefore, that the ultimate title which he is attacking 
is a mère executory devise. In that position he is undoubtedly sus- 
tained by some expressions which were not necessary, and therefore not 
thoroughly considered. Even so, his positions fail, alike as to the prin- 
cipal body of the estate and the accumulated income; for, even so, a 
limitation over in behalf of a charitable purpose may take effect, unless 
there is a prior fee vested for some other than a charitable purpose for 
a period beyond the time prescribed by the rule against perpetuities. 
This was fully stated by the learned judge who disposed of this case 
in the Circuit Court. 

Except for the reasons we hâve already given, which require us to 
explain our views more fully than we otherwise would bave done, we 
could well bave disposed of the case by the notes of Mr. Justice Story 
on charitable bequests, which iîrst appeared as an appendix to 4 Wheat. 
Ed. 1819. It is to be remembered that Mr. Justice Story imbibed his 
knowledge of the law in Massachusetts; and it never has been ques- 
tioned, and cannot be questioned, that the views therein expressed by 
him are the same as hâve been accepted as settled rules in England, 
aside from interférence by Parliament, in the Suprême Court of the 
United States, and also throughout New England, espedally in Mas- 
sachusetts. Whatever the cause of their préparation, the notes state 
succinctly the principal rules which govern this case, as follows : 

"So, if a legacy be giveu to trustées to distribute in charity, and they die 
in the testator's lifetlme, although the tegacy is lapsed at law, yet it would 
be enforced in equity. Again, although in carrying into exécution a bequest 
to an individual, the mode in which the legacy is to take efCect must be of 
the substance of the legacy, yet, where the legacy is to be a charity, the 
court will cousider charity as the substance; and in such cases, and In sueh 
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cases only, If the mode polnted ont fall, It wlll provide another mode by wUich 
the charity may take, but by whlch no other than charitable legatees can 
take." 

"So, if a corporation, for whose use a charity Is designed, Is not In esse, and 
cannot corne into existence but by some future act of the crown — as, for in- 
stance, a glft to found a new collège which requires an incorporation — the 
glft is valid, and the court wlll exécute It." 

The complainant, however, especially as to accumulations, relies on 
certain expressions in Hall v. Hall, 133 Mass. 120, decided on Sep- 
tember 6, 1877, and cited in Haie v. Hobson, 1G7 Mass. 397, 45 N. E. 
913, decided on January 11, 1897. It is not necessary for us to analyze 
thèse expressions, because, while we are bound by the settled rules of 
law in Massachusetts, it is only as they were settled and unquestioned 
before the issues in the présent case crystallized. This occurred when 
the testator died, a few days before the opinion in Hall v. Hall was 
passed down. It is hardly necessary to refer to authorities to estab- 
lish the proposition that it was then settled in that state that under cîr- 
cumstances like those at bar, where the disposition of the accumula- 
tions goes hand in hand with that of the corpus of the property, the 
fact that accumulations are specifîcally given is not detrimental to the 
vesting of the entire gift; but it is convenient to cite Childs v. Russell, 
11 Metc. 16; Fuller v. Winthrop, 3 Allen, 51; Tainter v. Clark, 5 
Allen, 66; Bowditch v. Andrew, 8 Allen, 339; and Weston v. Weston, 
135 Mass. 268. Even if Hall v. Hall had been passed down before the 
death of the testator, and could be applied as maintained by the com- 
plainant, the most that could be said about it would be that it unsettled 
the rules in Massachusetts, so that we would be obliged to look to the 
English practice and to that of the Suprême Court. We are therefore 
clear that in ail aspects of the case it is against the complainant on that 
portion of his major proposition which we hâve marked (1). 

Corning now to that portion of the major proposition which we hâve 
marked (2), to the effect that the estate could vest in the corporation 
which is made défendant to this bill only to the extent of its originally 
authorized capacity to hold property, and that, therefore, the attempted 
devise of any excess was void, the answers are simple. In the first 
place, the rule of cy près, to which we hâve referred, and which is so 
effectuai with référence to charitable uses, would vest the gift in some 
way if the présent corporation was incapable of taking; so that, in 
view of the fact which we hâve already stated, that we, sitting in equity, 
cannot regard the légal title of the complainant, no question could be 
involved herein which would concern him. But, if the corporation de- 
fendant were not expressly authorized by its charter to take the whole 
of the gift, it is a non sequitur to allège that the "attempted devise" to 
it of the excess was void, because no such gift was ever attempted by 
the will. The gift was of necessity to a corporation which could val- 
idly and legally take, and only to such a corporation; so that, there- 
fore, if the défendant corporation were incapable of taking, the trusts 
would wait until one was organized which could take. 

In any view, however, the complainant misunderstands the relations 
of the présent corporation. The questions which hâve arisen with re- 
gard to the capacity of corporations to take, hâve been with référence 
to existing corporations which were specifîcally named in the will. 
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Of course, with référence to corporations so named which hâve not 
the capacity to take, if there can be any such corporations, a question 
may well arise whether, as against the heirs, if the heirs hâve any 
rights whatever in conséquence thereof, the Législature could enlarge 
the power of a corporation after the decease of the testator. No such 
question arises hère, however, because, as we hâve said, the gift was 
only to a corporation which was capable of taking ; and, if there was 
any apparent incapacity, the Législature could, without any possibility 
of interfering with anybody's vested rights, enlarge its capacity at any 
time before a conveyance to it was made. 

In order, however, to avoid any impression that we do not fully 
agrée with the learned judge of the Circuit Court as to this branch of 
the case, we refer to the fact that, without any question whatever, the 
opinion given in behalf of the Suprême Court in Jones v. Habersham, 
107 U. S. 174, 2 Sup. Ct. 336, 27 L. Ed. 401, already cited, at page 
188, 107 U. S., page 348, 2 Sup. Ct., 27 L. Ed. 401, observed as follows : 

•'Restrictions imposed by the charter of a corporation upon the atnount of 
liroperty that it may hold cannot be talien advantage of collaterally by pri- 
\ ate persons, but only in a direct proceeding by the state which created it." 

The opinion did not doubt this rule, and it seems strange that it 
should ever hâve been doubted. It is entirely analogous to the rules 
with référence to the vesting of real estate in aliens, although, with re- 
gard to aliens, there was, of course, in the common law of England, a 
deep-seatcd policy against such vesting on account of certain obliga- 
tions arising out of the feudal relations inconsistent therewith. Yet it 
never has been questioned that, while the common law, which never of 
itself does a useless thing, would not throw an estate upon an alien by 
inheritance, the alien might always take by deed or devise, and hold 
until inquisition of office to the contrary in behalf of the crown. 
Greenleaf's Cruise, vol. 3, *320, vol. 4, *21, vol. 6, *15. This rule has 
been stated by the Suprême Court ; and analogous rulings, which stand 
unquestioned, hâve been made by that court in other respects. In Run- 
yan v. Coster, 14 Pet. 122, 10 L. Ed. 383, it was decided, at page 131, 
14 Pet., 10 L. Ed. 382, that, under the laws of Pennsylvania, corpora- 
tions barred from holding lands would retain them until divested by 
due course of law by proceedings instituted by the commonwealtîi 
alone, and for its own use. Although Runyan v. Coster rested on local 
rules, yet, at page 131, 14 Pet., 10 L. Ed. 382, the principle was said to 
be the same which the Suprême Court had repeated in Fairfax v. 
Hunter, 7 Cranch, 621, 3 L. Ed. 453, to the effect that a title acquired 
by an alien by purchase is not divested until office found. Thus the 
analogy between an alien and a corporation was declared with référ- 
ence to the ability to take and hold property. Exactly the same prin- 
ciple is involved in the various cases in référence to the limitations 
imposed by the statutes of the United States in regard to the powers of 
banks having fédéral incorporations, which cases hâve continued con- 
stantly in the same Une from our earliest history fo the effect that such 
incapacity can be taken advantage of bv the United States alone. 
Fleckner v. United States Bank, 8 Wheat. 338, 5 L. Ed. 631 ; National 
Bank v. Matthews, 98 U. S. 631, 25 L. Ed. 188 ; National Bank v. 
Whitney, 103 U. S. 99, 26 L. Ed. 443 ; Fortier v. New Orléans Bank, 
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112 U. S. 439, 5 Sup. Ct. 234, 28 L. Ed. 764. In the présent case thc 
commonwealth, by inévitable inference from its spécial législation en- 
larging the capacity of the défendant corporation to take, has waived 
ail its rights, whatever they might hâve been, so that the title in ques- 
tion is now quieted in ail directions. On the whole, this branch of the 
complainant's case coiild accompli sh nothing, except, as stated in Rus- 
sell V. Allen, 107 U. S. 163, 173, 2 Sup. Ct. 327, 27 L. Ed. 397, to sug- 
gest the possibility of a jiidicial détermination, at the proper time and 
by the proper tribunal, of any question which might be made, if any, 
whether the défendant corporation meets the requirements of the gift 
under considération — a question in which, as we hâve shown, the com- 
plainant has no interest. 

The decree of the Circuit Court is affirmed, and the appellees re- 
cover their costs of appeal. 



McDonald v. DEWEY et ai. 

DBWEY V. McDONALD. 

(Circuit Court of Appeals, Seventh Circuit January 3, 1905.) 

Nos. 1,054, 1,081. 

1. National Banks— Liability or Stockhoi^debs— Effect of Teansfee of 

Stock. 

To establish the liability of a stockholder in a national bank to cred- 
itors, on its failure, after he has made an actual out-and-out sale of his 
stock, and the same has been transferred on the bocks, altbough the sale 
may hâve been made tôt the purpose of avoldlng liability, three things 
must concur : (1) The bank must bave been insolvent when the sale was 
made ; (2) the seller must hâve known such fact, or be chargeable with 
knowledge of it ; and (3) the transfer must bave been made to one who 
was insolvent or unable to respond to an assessment, and vvhose financia! 
condition was known, or ought to bave been known, to the seller. 

[Ed. Note. — For cases in point, see vol. 6, Cent. DIg. Banks and Bank- 
ing, § 916.] 

2. Same— Failuee to Havb Tbansfek Registbeed. 

A stockholder in a national bank reniains liable to credltors so long as 
the stock stands in his name on the books, altbough he may bave sold it 
and delivered the certiflcate to the purchaser, unless he has done ail that 
he can reasonably do to bave the same transferred, by seeing thài the cer- 
tiflcate is delivered to the bank, with the proper power of attorney and 
data to enable the officers to make the transfer. 

[Ed. Note. — For cases In point, see vol. 6, Cent. Dig. Banks and Bank- 
ing, §§ 916-918. 

Who are liable as shareholders In national banks, see note to Beal v. 
Bank, 15 C. C. A. 130 ; Earle v. Carson, 46 C. C. A. 503.] 

Grosscup, Circuit Judge, dissenting. 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Northern Division of the Northern District of Illi- 
nois. 

The appellant receiver brought this suit against the appellees named in the 
title of cause 1,054 to avold certain alleged fraudulent transfers of stock and 
to recover from the transferror, Charles P. Dewey, an assessment of $86 a 
share on 105 shares in the defunct bank. 
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The blll alleged In substance that the bank failed and became Insolvent on 
May 20, 1897; that the receiver was appointed and took possession on June 
5, 1897 ; that on September 14, 1897, the Comptroller levied an assessment of 
$80 upon eaeh share ; that on May 8, 1894, Dewey was the registered ovvner 
of 105 shares ; that the bank was then and eontinuously until its suspension 
jnsolvent, and Dewey knew it ; that on May 8, 1894, Dewey assigned 95 shares, 
and on January 3, 1895, hls remalning 10 shares, to Frederick L. Jewett, who 
was irresponsible ; that thls assignment was colorable only and was made 
by Dewey for the purpose of evading bis liability as stockholder ; that Jewett 
subsequently made transfers of stock so that, wlien the bank suspended, the 
105 shares formerly standing in the name of Dewey stood npon the records 
of the bank as being owned as follows, Andrew K. Park 6 shares, William 
Mathison 4 shares, Jules W. jouvenat 10 shares, Emile Jouyenat 10 shares, 
G. C. Hatcher 30 shares, A. C. Kendig 20 shares, and F. L. Jewett 25 shares ; 
that thèse transfers were made when the bank was insolvent, and for the 
purpose bf evading the liability for an assessment, and to persons who were 
irresponsible and unable to respond to an assessment, as Dewey knew or ought 
to bave known. 

Dewey answered, denying that the bank was Insolvent in May, 1894. or at 
any time prier to 1897, and denying therefore that he knew or liad means of 
knowing of the bank's alleged insolvency from May, 1894, to January, 1895. 
when he assigned bis stock ; averrlng that the assignment to Jewett was made 
for the purpose of enabling Jewett to hold the .shares as Dewey's agent, and 
that the subséquent transfers were made by Jewett for Dewey ; denying that 
the purpose of disposing of bis stock was to évade liability as stockholder : 
averring that the sales were outright and for the par value of the stock; 
denying that the purchasers were irresponsible and unable to respond to aii 
assessment ; averring that he had sold ail bis stock and that transfers, except 
as to 25 shares, were duly made on the bank's books prior to suspension : 
neither afflrming nor denying the transfer of the 25 shares on the bank's 
books, but requiring the eomplainant to make strict proof in that regard. 

The court found that the banlv was organized in 1885 with a capital of 500 
shares of $100 each, of which Dewey owned 105 in 1894; that Jewett acted 
as Dewey's agent; that Dewey sold bis stock through Jewett in December, 
1894, and January, 1895; that the bank was then insolvent and Dewey knew 
it ; that 80 shares were transferred on the books of the bank to the purchasers 
before the bank suspended ; that when the bank suspended and went into the 
hands of the receiver 25 shares still stood and now stand on the bank's books 
in the name of Jewett as Dewey's agent ; that In January, 1895, after the sale 
of ail hls stock, Dewey "notified the président of the bank by letter that he 
was no longer a stockholder in the bank and directed that bis name as vice 
président should be erased from the statîonery of the bank, and again about 
a month later wrote a second letter to the président of the bank to the samc 
effect and protesting against the further use of hls name on the stationery 
of the bank" ; that of the bank's debts when Dewey sold bis stock only 
$2,787.90 remained unpald when the bank suspended, and of this Dewey's rat- 
able share was $585.48. 

From the decree flxing Dewey's liability at $585.48 and Interest, the receiver 
uppeals, and Dewey présents a cross-appeal. 

Sections of the national banking act that need to be referred to are thèse : 

"Sec. 5139. The capital stock of each association shall be divided Into shares 
of one hundred dollars each, and be deemed Personal property, and transfér- 
able on the books of the association In such manner as may be prescribed in 
the by-laws or articles of association. Bvery person becomlng a shareholder 
by such transfer shall, in proportion to his shares, succeed to ail the rlghts 
and liabilities of the prior holder of such shares ; and no change shall be made 
in the articles of association by which the rights, remédies, or securlty of the 
esisting creditors of the association shall be impaired." 

[U. S. Comp. St. 1901, p. 3461.] 

(The shares of this Nebraska bank were transférable only on the books of 
the bank, In person or by attorney, on surrender of the certlficate that repre 
sented the shares proposed to be transferred.) 

134 r.— 34 
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"Sec. 5210: Tlie président and cashler of everjr national banklng association 
shall cause to be kept at ail times a full and correct list of the names and 
résidences of ail the shareholders in the association, and the number of shares 
held by each, In the office where its business Is transacted. Such list shall be 
subject to the inspection of ail the shareholders and creditors of the associa- 
tion, and the offlcera authorlzed to assess taxes under state authority, dnring 
business hours of each day In whieh business may be legally transacted. A 
eopy of such list, oh the flrst Monday of July of each year, verifled by the oath 
of such président or cashier, shall be transœitted to the ComptroUer of the 
Currency." 

[U. S. Comp. St. 1901, p. 3465.] 

"Section 5151. The shareholders of every national banking association shall 
be held individually responsible, equally and ratably, and not one for another, 
for ail contracts, debts, and engagements of such association, to the extent of 
the amount of their stock thereln, at the par value thereof, in addition to the 
amount invested In such shares. ♦ • *" 

[U. S. Comp. St. 1901, p. 3498.] 

Other facts are stated in the opinion. 

F. M. Hall and E. E. Prussing-, for plaîntiff McDonald. 
A. E. Harvey and R. S. Thompson, for défendant Dewey. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

Dewey's assignment of his shares to Jewett did not afïect the 
question of his liability, for the transaction was not an out-and- 
out sale, but merely established agency. National Bank v. Case, 
99 U. S. 628, 25 Iv. Ed. ^48. 

Jewett for Dewey sold 80 shares out-and-out and the transfers 
thereof were duly made on the books of the bank. The statute 
says that national bank shares shall te deemed personal property. 
The full quality of salability is emphasized in Earle v. Càrson, 188 
U. S. 42, 23 Sup. Ct. 254, 47 L,. Ed. 373. So far as the statute dé- 
clares, the seller who has his shares transferred on the books of 
the bank to his purchaser ends his liability as a stockholder. "Ev- 
ery person becoming a shareholder by such transfer shall, in pro- 
portion to his shares, succeed to ail the rights and liabilities of the 
prior holder of such shares." If the Engliâh rule, as stated in 
National Bank v. Case, supra, had been adopted in this country, 
Dewey could not be held to any liability on account of the 80 shares 
transferred on the books (for the sale was out-and-out) and the pur- 
chasers' would hâve succeeded to ail the rights and ail the liabilities 
of Dewey as stockholder. 

The American rule is better, we think, and holds the former stock- 
holder under certain conditions, even if he has made an out-and- 
out sale of his shares and has caused the proper transfers to be 
made on the books of the bank. 

What are the conditions without the existence of which such a 
former stockholder cannot be held? 

He cannot be held, unless the bank was insolvent at the time oî 
tne transfer, for the creditors would not be injured. If they should 
ever sustain loss, it would be by reason of the bank's subsequently 
becoming unable to pay its obligations. But the négative does not 
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affirm that such a former stockholder is liable to assessment by the 
comptroller if the bank ultimately (perhaps years later) goes into 
the hands of a receiver, simply from the fact that the bank, when 
he transferred his shares, was insolvent in the sensé that if it then 
went into hquidation the assets would not discharge ail the liabil- 
ities. 

He cannot be held, unless he know or ought to hâve known that 
the bank was insolvent at the time of the transfer ; for an out-and- 
out sale, found to hâve been made in good faith, cannot be im- 
peached. But this négative does not affirm that he is liable if merely 
the two conditions concur, insolvency and his actual or imputed 
knowledge thereof. In this case, however, it is asserted that the 
concurrence of the tvi^o conditions establishes liability, and, further- 
more, that the liability is not merely for the debts at the time of the 
transfer which remain unpaid at the time of the ultimate failure 
and suspension, but is for the amount of the deficiency in the as- 
sets to pay the debts at the time of the transfer, which amount 
flows onward like a river into the ultimate failure and suspension. 
It is obvious that it is unnecessary to cast even a curions glance 
at the second contention, if the first is untenable. We apprehend 
no true reason for holding that the mère concurrence of the bank's 
insolvency and the stockholder's actual or imputed knowledge there- 
of inevitably and without any other condition establishes the bad 
faith, the fraudulent intent, of the selling stockholder. His obliga- 
tion to creditors is contractual, just as much as if he had entered 
into a written engagement with each person who was a creditor 
when he became a stockholder and with each person who became 
a creditor while his name stood on the books of the bank as a stock- 
holder. If at a particular time, as might be proven years later when 
the bank suspended, the bank, although then a going concern and 
meeting ail its obligations from day to day as presented, should be 
unable, if then put into liquidation, to pay its debts in full, and if, 
by reason of his knowledge of such a condition, a stockholder could 
not dispose of his shares without having fixed upon him a liability 
to respond in the indefinite future to the comptroller's assessment 
after the bank's ultimate failure and suspension, national bank stock 
would not be very désirable property to own, its saleability in the 
market, which is a prominent feature in the statute's scheme, would 
be largely destro3'ed, and a condition would inevitably resuit which 
the law should discourage and not create, that the stockholder would 
be industrious in not knowing the afifairs of his bank and very 
forgetful of anything that obtruded itself upon his attention. The 
receiver in this case does not concède that the supposed liability 
(whether for particular unpaid debts or for the stream of debts) 
would end if, at a time between the transfer and the ultimate fail- 
ure and suspension (two years and five months in the présent in- 
stance), the bank should become prospérons and abundantly able 
to discharge ail of its obligations out of its assets. The supposed 
liability would charge the selling stockholder with the fraudulent 
intent to cheat the bank's creditors, even though he had diligently 
sought and had succeeded in finding a purchaser who was willing 
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to take the chances of the bank's ultimate failure and suspension 
and who was amply able to respond to an assessment. We con- 
ceive that a sale of the character instanced could be made in perfect 
good faith, that the transfer of the shares could be effected on the 
books of the bank in accordance with the statute and the by-laws of 
the bank, and that, again in accordance with the statute, the purchaser 
would succeed to ail the rights and ail the liabilities of the former 
holder of such shares. But even if it were conceded that such a sale, 
in and of itself, conclusively evidenced the bad faith and fraudulent 
intent of the seller, a right of action in the receiver as the représentative 
of the creditors would not be established. Surely, if the purchaser 
responded to the assessment levied on the transferred shares, the re- 
ceiver should not be permitted to maintain a suit against the seller. 
Surely, if the purchaser was able and compellable to respond, the re- 
ceiver should not be permitted to sue the seller or the purchaser at hîs 
élection, but should be required to collect from the purchaser who had 
succeeded to ail the rights and liabilities of the seller. It is not enough 
that a sale be fraudulent as to creditors — the creditors must be injured 
by the fraud ; and they are not injured if they bave a direct and primary 
means of collecting their debts, without resort to the secondary means 
of setting aside the fraudulent sale. The argument results in the con- 
clusion that the mère concurrence of the bank's insolvency and the 
selling stockholder's actual or imputed knowledge thereof does not 
make eut a case. The two conditions named must be accompanied by 
a third. 

He cannot be held unless bis out-and-out transfer was made to an 
irresponsible person, unable to respond to an assessment, whose finan- 
cial condition was known or ought to bave been known to him. With 
respect to knowledge of the purchaser's insolvency, it might be fair 
to hold that the seller, having knowledge that the assets of the bank 
would be insufficient, if the bank were then to go into liquidation, to 
meet fully its obligations, is chargeable with notice of the purchaser's 
insolvency, unless he be able to establish affirmatively that he had made 
reasonably diligent inquiry and had been misled or had been unable to 
discover the true financial condition of his intending bu3'er. 

The necessity of the concomitance of the three conditions herein- 
above stated is established by the case of Bowden v. Johnson, 107 U. S. 
251, 261, 262, 2 Sup. Ct. 246, 27 L. Ed. 386. 

There aresome expressions in Stuart v. Hayden, 169 U. S. 1, 18 Sup. 
Ct. 374, 42 L,. Ed. 639, which, if taken out of their context and separated 
from the pleadings and évidence, might seem to countenance the conten- 
tion that avermènt and proof of the third condition is unnecessary. On 
référence to the case in the Circuit Court of Appeals for the Eighth 
Circuit (Stuart v. Hayden, 36 U. S. App. 468, 72 Fed. 402, 18 C. C. 
A. 618), it will be found that the bill averred that the transférées 
were insolvent ; that the answer of the transferror relied on his igno- 
rance of the bank's insolvency and his good faith in making the sale, 
but did not deny the insolvency of his transférées; and that the an- 
swer of the transférées "was in efifect an admission of the averments o£ 
the bill." There was thus a virtual default as to the third condition, 
and it is fair to suppose that the transferror's argument in the Suprême 
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Court was confined to the défense made in his answer. And the ex- 
pressions in the opinion which are relied on hâve in the main been ex- 
plained in Earle v. Carson, 188 U. S. 42, 23 Sup. Ct. 254, 47 L. Ed. 

iù. 

In Earle v. Carson, supra, the court quotes the rule as stated by Mr. 
Thompson : 

"A transfer of shares in a failing corporation, made by the transferror witii 
the purpose of escaping his liability as a shareholder, to a person who, fron-. 
any cause, is incapable of responding In respect to such liability, is void as 
to the creditors of the Company and to other shareholders, although as bo- 
tween the transferror and transférée it was out-and-out." 

And under the third heading of the opinion the court holds that the 
transferror must be chargeable with knowledge of the transférée'» 
insolvency. 

In this case the bill charges the existence of the third condition. As 
the linding of the court, in which we agrée so far as it goes, is silent 
respecting the truth of the averment, it has been necessary for us to 
examine the évidence in that particular. Without stating the items. 
it is enongh to say that we ail agrée that there is an utter failure of 
proof of the insolvency of the various transférées, and, on the contrar\'. 
there is considérable proof that they were solvent and able to respond 
to an assessment. 

As to the other 25 shares, Jewett for Dewey indorsed the necessary 
assignments and powers of attorney upon the certificates and delivered 
them to the purchasers in Chicago, but no transfers on the books of 
the bank were ever nrade. 

The gênerai rule (see Whitney v. Butler, 118 U. S. 655, 7 Sup. Ct. 
61, 30 L. Ed. 266; Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788. 
30 L. Ed. 864 ; Matteson v. Dent, 176 U. S. 521, 20 Sup. Ct. 419, 4 ! 
L. Ed. 571; Earle v. Carson, 188 U. S. 43, 23 Sup. Ct. 254, 47 L. Ed. 
373) is thus stated in Whitney v. Butler : 

"In nearly ail of" the cases, "wbere the issue was between the reeeiver. 
reprosenting the creditors, and the person standing on the reglster of the bank 
as a shareholder, it is said, generally, that the creditors of a national bank are 
entitled to know who, as shareholders, bave pledged their individual liabillt.v 
as security for its debts, engagements, and contracts ; that if a person perniits 
his name to appear and remain in its outstanding certificates of stock, and on 
its register, as a shareholder, he is estopped, as between himself and the cred- 
itors of the bank, to deny that he is a shareholder; and that his individual 
liability continue.^ until there is a transfer of the stock on the books of the 
liiink, even where he has in good faith previously sold it and delivered to the 
buyer the certifieate of stock, with a power of attorney in such form as to 
enable the transfer to be made. Some of the cases hold that the seller i-^ 
liable as a shareholder evon where the buyer agreed to bave the transfer made 
on the books of the bank, but fraudulently or negligently failed to do so. Bui; 
it will be found, upon careful examination, that in no one of the cases in wliicii 
thèse gênerai principles bave been announced, as between creditors and share- 
holders, does it appear that the précaution was taken, after the sale of th» 
stock, to surrender the certificates therefor to the bank itself, accompauied 
(where such surrender was not by the shareholder in person) by a power of 
attorney, which would enable its officers to make the transfer on the register. 
The position of the seller, in such case, is analogous to that of a grantor of u 
deed deposited in the proper office to be recorded. The gênerai rule is that 
the deed is eonsidered as recorded from the time of such deposit. 2 Washburn 
on Real Prop. bk. 3, c. 4, par. 52. Where the seller delivers the stock certiflcate 
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and power of attorney to the buyer, relying upon tbe promise of the latter t» 
hâve the necessary transfer made, or where the certificate and power of at- 
torney are delivered to the bank without communicating to its officers the name 
of the buyer, the seller may well be held liable as a shareholder until, at least, 
he shall hâve done ail that he reasonably can do to efCect a transfer on the 
stock reglster." 

In Earle v. Carson it was said that the presumption of liability be- 
gotten by the présence of the name on the stock register is overcome by 
a finding that a bona fide sale had been made and that the seller hacl 
performed every duty which the law imposed on him to secure a trans- 
fer on the register of the bank. In the Whitney and Earle Cases the 
certifîcates, with the proper assignments and powers of attorney, were 
delivered to the bank. Whether, in view of the comparison of the 
bank to the office of the registrar of deeds, anything short of an actual 
delivery to the bank of the certificates with the proper assignments and 
powers of attorney, would be sufficient, is a question unnecessary to 
consider, because Dewey's letters to the bank fall far short of being 
ail that he reasonably could hâve done to effect a transfer on the books. 
He failed to identify the varions certificates for the 25 shares, to give 
the names and résidences of the purchasers, and to connect each pur- 
chaser with the shares purchased by him. So, if the officers of the bank 
would hâve been justified, on the mère assertion of Dewey, in making 
the transfers on the books of the bank, it is évident that they could not 
hâve done so in the absence of the necessary data. 

GROSSCUP, Circuit Judge (dissenting). In the conclusion of the 
court, respecting the twenty-five shares of stock, I concur. From the 
conclusion of the court, respecting the remaining eighty shares, I feel 
obliged to dissent. 

Preliminary to a statement of the reason for my dissent, I note two 
facts not brought out pointedly in the majority opinion, but cleariy es- 
tablished by the record. The first of thèse is, that the final suspension 
of the bank, though it occurred two years and five months after Dewey's 
transfer of stock, is traceable, in the line of cause and eflfect, to the in- 
solvency of the bank at the time of the transfer ; that is, the suspension 
when it did occur, was not wholly the outcome of intervening causes, 
but was the direct outcome, in part at least, of causes existing at the 
time of the transfer. 

The second fact is this : That though so far as the record discloses, 
Dewey transferred his shares to people not shown to hâve been in- 
solvent, the motive that actuated the transfer, so far as Dewey was con- 
cerned, was to escape his liability as a stockholder in a bank that he 
knew to be insolvent. 

Thèse facts the majority opinion seems to accept. The opinion pro- 
ceeds, as I understand it, upon the proposition of law, that though the 
final suspension was in line of cause and effect of insolvency existing 
at the time of the transfer, and though the transfer was made with the 
insolvency of the bank in mind, and to escape liability as a stockholder, 
nevertheless no liability attaches, because, before liability can attach, it 
must be shown, in addition to the facts stated, that transfer was made 
to persons themselves insolvent, or to persons who, for some good rea- 
son, could not be made to respond to the stockholders' liability. In the 
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opinion of the majority, before liability attaches three facts must be con- 
comitant, viz. : Insolvency, the stockholders' knowledge thereof, and 
a transfer to persons themselves insolvent, or unable for any reason 
to respond; and the absence of any one of thèse facts defeats a right 
of action. 

Stuart V. Hayden, 169 U. S. 1, IS Sup. Ct. 274, 42 L. Ed. 639, as 
I read that case, is a direct authority against that proposition. Though 
in that case the bill averred the insolvency of the transférées, the aver- 
ment was controverted by the answer, and there was no finding' of 
the court that such insolvency existed ; and the language employed by 
Mr. Justice Harlan, upon which the judgment proceeded, seems to me 
to expressly exclude the élément of insolvency of the transférées as a 
condition to be established before thcre could be recovery by the re- 
ceiver : 

"One who holds such shares," sald Mr. Justice Harlan, "the bank belng at 
the tlme Insolvent— cannot eseape the Individuel liablUty Imposed by the stat- 
ute by transferring hls atoek with Intent simpy to avold that liability, knowing 
or having reason to believe at the tlme of the transfer on the books of the 
bank (Richmond v. Irons, 121 U. S. 27, 58, 7 Sup. Ct. 788. 30 L. Ed. 804), that 
it is insolvent or about to fall. A transfer wlth such Intent, and under such 
clrcumstances, is a fraud upon the creditors of the bank, and may be treated 
by the receiver as inoperative betwecn the transférer and himself, and the 
former held liable as a sbareholder vrithout référence to the flnancial condition 
of the transférée. The rlght of creditors of a national hank to look to the 
tndivldual liability of shareholders, to the extent Indlcated by the statute, for 
its contracts, debts, and engagements, attaches when the bank becomes In- 
solvent, and the shnreholder «innot, by transferring his stock, requlre cred- 
itors to surrender this security a.s to. hlm, and compel the receiver and cred- 
itors to look to the person to whom bis stock bas been transferred. • • ♦ 
If the bank be solvent at the tlme of the transfer, that Is, able to œeet its 
exlsting contracts, debts and engagements, the motive with which the transfer 
is made is, of course, immaterial ; but If the bank be insolvent, the receiver 
may. at least, without sulng the transférée and litigatlng the question of hla 
liability, look to those shareholders who, knowing or having reason to know, 
at the tirae, that the bank was insolvent, got rid of thelr stock in order to 
eseape the individual liability to which the statute subjected them." 

I do not acquiesce in the suggestion that this language is inadvertent, 
or that Earle v. Carson, 188 U. S. 42, 23 Sup. Ct. 254, 47 h. Ed. 373, 
was intended to overrule it. The principle formulated in Stuart v. 
Hayden applied precisely to the case there decided — a case in which 
insolvency of the transférées, apparently, was not considered as an 
élément or condition of recovery — while Earle v. Carson, also, had no 
concern with the insolvency of the transférées as a condition essential 
to recovery. The question in Earle v. Carson was, whether the bank 
being insolvent, the transferror could be held to stockholder's liability 
notwithstandiiig his want of knowledge of such insolvency. 

W'hat seems to me to be a reasonable interprétation of the National 
Banking Act leads to the same conclusion. That act was framed as a 
practica! measure to meet practical conditions. Its chief purpose, un- 
questionably, was to make thèse banking associations safe as institu- 
tions authorized to issue currency, and to accept deposits. Accom- 
panying this was the further purpose that the share of the bank, like 
other forms of property, should be freely saleable. But the latter pur- 
pose, plainly, was subsidiary to the former. 
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To carry out the chief purpose — security to the depositors — the act 
gives the depositor a succession of safeguards. The government is 
required periodically to inspect the bank; the government is given 
the summary right to close up the bank; and the stockholder, in tlie 
act of becoming such, coUaterally contracts, to the extent of his stock, 
equally and ratably with others, that he will be liable for the contracts, 
debts and engagements of the bank. 

Now to what extent is this third safeguard, the collatéral contract, 
a fixed liability? Under what circumstances was it intended that the 
liability might be shifted to another? Section 5139 [U. S. Comp. St. 
1901, p. 3461] of the National Banking Act provides that the shares 
shall be transférable on the books of the association, and that every 
person becoming a shareholder by such transfer, shall, in proportion 
to his shares, succeed to ail rights and liabilities of the prior holder. 
But under what circumstances was this intended to release the prier 
holder from his liability? The answer to this question détermines the 
law applicable to the transfer of the eighty shares under considération. 

Practically, there is a great diflference, so far as the security of the 
depositors is concerned, between transfers of stock by stockholders, in 
the usual course of purchase and sale of bank stock, and transfers made 
solely to avoid liability. In the transfers of shares in the usual course 
of purchase and sale, the shares ordinarily pass from substantial and 
solid interests to substantial and solid interests; while in transfers 
to escape liability, the shares are apt to go to adventurers, or to 
others who themselves hâve something doubtful to trade ofï. True, 
the transférées in either case may, technically, be solvent; but the 
National Banking Act looked, not to solvency only, but to security — 
to the kind of security one desires when he is parting with his money 
on the crédit of an endorser. Solvency, alone, does not make an en- 
dorser désirable. The personality of the endorser — ^his condition as a 
sold and safe, as well as a solvent man — is a prime considération ; for, 
though solvent, an endorser's crédit may be so bad, or his business 
so spéculative or otherwise precarious, that no one would be willing 
to extend crédit tipon his collatéral obligation. 

In the framing of the National Banking Act, congress must be as- 
sumed to hâve had in mind thèse practical considérations. To say 
that congress, wishing so far as could be donc with safety, to make 
shares saleable, could hâve entertained no fear that depositors would 
be hurt in their security by transfers of stock in the usual course of 
bank stock purchase and sale, is to say, what in the long run is true ; 
for in such transfers the stockholder is usually replaced by a stock- 
holder equally désirable. But to say that congress could not see that 
depositors would be hurt in their security by transfers made by stock- 
holders fleeing from an insolvent bank, and solely to escape their lia- 
bility on account of the insolvency of the bank, is to assume that con- 
fress disregarded human nature, and ail the teachings of expérience, 
b my mind it is clear that it was not intended in the National Bank- 
ing Act, that the stockholder should be able to drop his liability to de- 
positors, whose deposits were made on the crédit of his liability, by the 
simple device of a transfer ; unless the transfer was made, not simply 
out and out, but in that good faith, also, that goes with the usual course 
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of bank stock purchases and sales ; and this would exclude, clearly, a 
transfer made simply to escape the obligations growing out of known 
insolvency. 

The statute thus interpreted, Dewey would be liable to the creditors 
of the bank, not only on the twenty-fîve shares, but on the eighty shares 
also. What now, is the measure of that liability? Does it run to the 
creditors severally, so that only those who were creditors at the time of 
the transfer may enforce it, or does it run to the creditors en banc, irre- 
spective of when they become creditors, to be enforced by the receiver 
as an asset of the bank ? Is it a liability for the déficit as it existed at 
the time of suspension, or for the déficit as it would bave existed at 
the time of the transfer, had the suspension then taken place? 

Answering thèse questions in the order named, I am of the opinion 
that the contracts, debts and engagements of the bank for which Dewey 
was liable, are not to be held to be the contracts, debts and engagements 
due to the creditors individually. The liability is for the contracts, 
debts and engagements of the bank as a unity— a continuons unity, 
like a continuous stream, changing from time to time in volume, but 
still the same stream. The depositor who, when Dewey was a stock- 
holder, deposited bis money in the bank, and thus became a créditer, 
is not the only person interested in Dewey's contract to make good, 
under certain circumstances, the debts, contracts, and engagements of 
the bank. He who, the next day after Dewey sold bis stock, de- 
posited bis money, is equally interested ; for such latter depositor, unless 
ail safeguards such as this fail, had the right to rely upon the fact, that 
in the hour of Dewey's withdrawal as a stockholder, the assets of the 
hank were more than equal to its liabilities, or in case a déficit existed. 
that the then stockholders would be subject to call to make up such 
déficit. 

Answering the second question, I think, that the measure of liabilitv- 
is the déficit that would bave existed had the bank liquidated at the 
time the transfer was made. Dewey, though knowing of the bank's 
insolvency, was under no entire disability respecting the sale of such 
stock. Could a purchaser be found, solvent or insolvent, Dewey could 
transfer to him his stock. But in case it was not made in the good 
faith referred to, the transfer would not release his existing liability 
for the then contracts, debts and engagements of the bank. Now the 
measure of that liability, had it then been ascertained, would hâve been 
the différence between the bank's liabilities and its assets. That the 
bank was not then suspended, that the déficit was not then ascertained, 
and made good, cannot be charged to Dewey ; for it vi'as no part of his 
duty, and probably was beyond his power, to bring about a suspension 
of the bank. 

The construction given to the national banking law thus outlined, 
seems to me to be the one that most nearly meets the just purpose that 
must hâve been in the mind of congress. Thus construed, the act is 
not an embargo upon free disposai of this kind of property by the holder 
of ihe property; nor does it on the other hand afford a premium to 
him who manages to get out stealthily, before the suspicions of the gov- 
ernment are awakened, or the depositors of the bank advised. 

The decree, according to my view, should hâve required that an ac- 
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counting of the liabilities and assets of the bank be taken, as of the day 
that Dewey transferred his shares, and that ratably with other share- 
holders, as of that day, Dewey be held liable to the receiver of the bank 
for the deficiency found to exist. Such a decree would do Dewey no 
injustice, would do the creditors no injustice, and would carry out, 
according to my judgment, the plain purposes and spirit of the Na- 
tional Banking Act, as shown in ail its provisions — those calculated to 
promote the interests of the stockholders, as well as those calculated to 
protect the interests of the depositors. 

On the cross-appeal, the decree is affirmed; on the appeal, the de- 
cree is reversed, with a direction to enter a decree against Dewey for 
his full assessment on the 25 shares and for interest thereon. 
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1. Moktgage—Unsigned Mémorandum on Back. 

An unsigned contract printed on the baclc of a mortgnsre, niid not re- 
ferred to therein, cannot in any way qualify tlie terms of tlie morî^age. 

2. Negotiable Instruments — Attorney's Fées. 

A provision for the payment of attorney's fées in case a note is not 
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the negotiability of such paper which by the gênerai usage of the business 
world does not hâve that effect. 

4. Moetgage—Negotiable Instruments. 
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the assignment, raise "an equity" as against the assignée. 
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AMIDON, District Judge. June 5, 1901, Humphrey & Fleming 
executed and delivered to Tamblyn & Tamblyn, live stock agents and 
brokers, of Kansas City, Mo., their promissory note for $7,000, pay- 
able December Ist of that year, with interest at 8 per cent. To secure 
the payment of this note the makers executed a chattel mortgage of 
even date upon 300 head of four and five year old steers, which mort- 
gage was duly filed in the proper office June 8th following. June lOth 
Tamblyn & Tamblyn, for value, indorsed and transferred the note 
and assigned the mortgage to the défendant in error (the plaintiff be- 
iow), the State National Bank of St. Louis, Mo. The assignment was 
not recorded, and was not required to be by law, and no actual notice 
of the transfer was given to the mortgagors. Before the maturity of 
the note, namely, August 13, 1901, the mortgagors, without the knowl- 
edge or consent of the bank, shipped to the mortgagees, Tamblyn & 
Tamblyn, 78 Jiead of the cattle covered by the mortgage, who sold the 
same to the plaintiff in error (the défendant below), the Cudahy Pack- 
ing Company, and received in payment therefor $è,331.11, which they 
applied in partial extinction of another indebtedness due to them by the 
mortgagors. This action is brought by the bank against Cudahy & 
Co. for the conversion of the 78 head of cattle. By stipulation it was 
tried to the court without a jury, and resulted in a gênerai finding and 
judgment in favor of the plaintiff for $2,331.11. 

Two errors of law are assigned, which it is claimed require a re- 
versai of this judgment: (1) It is contended that the mortgage au- 
thorized the sale and the payment to the mortgagees, notwithstanding 
its assignment. (2) It is urged that the note was not negotiable, with- 
in the law merchant, and that the sale having been made by the mort- 
gagors, through the original mortgagees, in ignorance of the assign- 
ment of the mortgage, the assignée cannot maintain this action. 

The first contention is based upon the following language, which is 
printed on the back of the mortgage : 

"Ail of sald cattle, as herein mentioned, are to be held In sald pasture and 
fed by the mortgagor during the term of this mortgage, and at least three 
days before the maturity of the note herein mentioned they shall be shipped 
aiid conslgned to Tamblyn & Tamblyn at the stockyards at Kansas City, 
Missouri, and when sold by them the proceeds thereof shall be applied, flrst. 
in payment of the usual commissions to said Tamblyn & Tamblyn for selling 
the same and the balance, or so much thereof as may be necessary shall be 
applied to the indebtedness hereinbefore mentioned. 

"If said cattle or any part thereof be consignée to or sold by any person 
exeept Tamblyn & Tamblyn, then sald mortgagee shall be pald the proceeds of 
said sale and a commission of fifty cents per head on ail the above described 
cattle so sold." 

This instrument was not signed by the mortgagors nor is it in any 
way referred to in the mortgage. It could not, therefore, be treated as 
a binding contract between the mortgagor and mortgagee. It is a 
mère blank paper, with no force whatever. The fact that it is printed 
upon the back of the mortgage, but not executed, might properly indi- 
cate that the mortgagors intentionally refused to be bound by its terms. 
A more natural interprétation would be that the mortgage was executed 
by the mortgagors without any knowledge whatever of this printed 
indorsement on the back of the instrument, and it would be a wholly 
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unjustified înterpretation to hold that they were bound by terms to 
which they never subscribed. For thèse reasons, we consider that this 
indorsement was net binding even as betweeii the original parties. 
Much less could it be held to be binding upon an assignée of the mort- 
gage, or to quaHfy in any way his rights under the mortgage itself. 
But even if the instrument were binding as between the original par- 
ties, a fair construction of its language would limit it to the time during 
which the mortgagees continued to be the owners of the mortgage. Its 
primary object was to secure to the commission merchants their com- 
missions on the sale of the cattle. It was never intended to destroy 
the mortgage itself. This, howeyer, would be the resuit of a construc- 
tion that would leave this indorsement binding notwithstanding a trans- 
fer of the mortgage. The assignée would really hâve no security 
whatever, under such an arrangement. He would be dépendent upon 
the fidelity of the commission merchants. If the contention of counse! 
for the plaintiff in error is sound, the mortgagor and mortgagee had 
the right to sell and dispose of the mortgaged property, and \vhether 
the assignée of the mortgage would ever dérive any benefit from it 
would be entirely dépendent upon the fidelity of Tamblyn & Tamblyn. 
Instead of having a lien upon the property, the assignée of the mort- 
gage would simply bave the personal obligation of the original mort- 
gagees. Neither the instrument nor the nature of the transaction jus- 
tifies any such interprétation. 

The note was payable to the order of Tamblyn & Tamblyn, but it 
contained the following provision: "And in case légal proceedings 
are instituted to enforce the collection of this note, we agrée to pay 
ten per cent, of the entire amount due as attorney's fées." It is con- 
tended that this language destroyed the negotiability of the note, or, 
more accurately, made the instrument not a promissory note at ail. 
but a mère chose in action. This is the holding of the Suprême Court 
of Missouri — the state in which this action arose. First National Bank 
V. Gay, 63 Mo. 33, 21 Am. Rep. 430 ; Samstag v. Conley, 64 Mo. i'ïG ; 
First National Bank v. Marlow, 71 Mo. 618 ; McCoy v. Green, 83 Mo. 
626; Creasy v. Gray, 88 Mo. App. 454. The question, however, is 
one of gênerai commercial law. The fédéral courts, in respect of it, 
are required to exercise an independent judgment. Such has been 
their uniform practice in regard to ail questions aflfecting negotiable 
instruments. Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865. The case of 
Mercer County v. Hackett, 1 Wall. 83, 17 L. Ed. 548, presented a 
question very similar to the one now under considération. The in- 
strument in that case was executed by a corporation, and bore the 
corporate seal. The case arose in the state of Pennsylvania. Tlie 
courts of that state had uniformly decided that the présence of a cor- 
porate seal destroyed the negotiability of such instruments. The Su- 
prême Court, however, refused to follow this holding, the court saying : 

"If this décision of ttie learned court was founded on tlie construction of 
the Constitution or statute law of the state, or the peculiar law of Pennsyl- 
vania as to titles to land, we would hâve felt bound to follow ; but we hâve 
often decided that on questions of mercantile or commercial law, or usages 
which are not peculiar to any place, we do not feel bound to yield our owa 
judgment." 



CUDAHY PACKING CO. V. STAXE NAT. BANK, 541 

There is a statute in the state of Missouri which has some bearing 
on the question. It reads as follows : 

"Every promissory note for the payment of niouey to the payée therein 
named or ordei' or bearer, and ex))ressed to be for value received, shall be 
due and payable as therein exiiressed, and shall hâve the same effeet and be 
negotiable In like manner as inland bills of exchajige." 

The décisions of the Suprême Court of Missouri above referred to 
are not based upon this statute, but rest upon gênerai considérations of 
the common law, as defining the essential éléments of negotiable paper. 
The statute is affirmative in its language. It déclares what éléments 
must be found in a promissory note, but it does not déclare what 
efïect the présence of incidental provisions, such as the payment of at- 
torney's fées, shall hâve. It is conceded that ail the éléments men- 
tioned in the statute are présent in the note in question. It would not 
be a proper construction of the language which the Législature has 
used to hold that every instrument which contained provisions other 
than those mentioned in the statute should be nonnegotiable. It is not 
correct to say that promissory notes were not negotiable in England at 
common law. The statute of Anne is declaratorv simply of the com- 
mon law. It has never been construed by the English courts as créât- 
ing any new rule. It was enacted to remove the doubts created by the 
décisions of Chief Justice Holt. This whole subject is discussed with 
remarkable clearness and learning in the case of Dunlop v. Silver, a 
Circuit Court décision, reported in 1 Cranch, 367, Fed. Cas. No. 4,169. 
See, also, Goodwin v. Robarts, L. R. 10 Ex. 337. The statute of Mis- 
souri above quoted seems to hâve been enacted for the same gênerai 
purpose as the statute of Anne, namely, to remove any doubt as to the 
negotiability of promissory notes. We feel at liberty, therefore, to 
deal with this question as a question of gênerai law, free from stat- 
utory restrictions of the state in which the case arose. 

Treating it thus, the question at the présent time présents little dif- 
ficulty. There has been considérable conflict in the courts of the différ- 
ent States on the subject, but the clear weight of authority at the prés- 
ent time sustains the doctrine that the incorporation of a provision for 
the payment of attorney's fées in negotiable paper does not destroy its 
commercial character. The following states hâve so held: Alabama 
(Montgomery v. Crossthwait, 90 Ala. 553, 8 South. 498, IS L. R. A. 
i40, 24 Am. St. Rep. 833) ; Arkansas (Trader v. Chidester, 41 Ark. 
242, 48 Am. Rep. 38) ; Georgia (Stapleton v. Eouisville Banking Com- 
pany, 95 Ga. 802, 23 S. E. 81) ; Illinois (Dorsey v. Wolfe, 142 îll. 589, 
32 N. E. 495, 18 L. R. A. 428, 34 Am. St. Rep. 106); Indiana (Stone- 
man v. Pyle, 35 Ind. 104, 9 Am. Rep. 637) ; lowa (Shenandoah Na- 
tional Bank v. Marsh, 89 lowa, 873, 56 N. W. 458, 48 Am. St. Rep. 
381) ; Kansas (Seaton v. Scovill, 18 Kan. 433, 21 Am. Rep. 212, note, 
96 Am. Rep, 779) ; Kentuckv (Gaar v. Eouisville Banking Companv, 
11 Bush, 180, 21 Am. Rep. 2Ô9); Louisiana (Dietrich v. Bayhi, 23 La. 
Ann. 767); , Mississippi (Clifton v. Bank of Aberdeen, 75 Miss. 929, 23 
South. 394) ; Nebraska (Heard v. Bank, 8 Neb. 10, 30 Am. Rep. 811) ; 
Oregon (Benn v. Kutzschan, 24 Or. 28, 32 Pac. 763) ; Tennessee (Op- 
penheimer v, Farmers' & Merchants' Bank, 36 S. W. 705); Texas 
(Hamilton Gin & Mill Co. v. Sinker, 74 Tex. 51, 11 S. W. 105G); 
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Washington (Colfax Second National Bank v. Anglin, 6 Wash. 403, 
33 Pac. 1056). No décision has been rendered by the Suprême Court 
of the United States on this subject, but the question has been fre- 
quently before the Circuit Courts, and the negotiability of the instru- 
ments sustained. Howenstein v. Barnes, 5 Dill. 482, Fed. Cas. No. 
G,786 ; Bank of British North America v. Ellis (C. C.) 3 Fed. 44. The 
same doctrine has been approved by the Circuit Court of Appeals of 
the Sixth Circuit. Farmers' National Bank v. Sutton Manufacturing 
Co., 6 U. S. App. 312, 52 Fed. 191, 3 C. C. A. 1, 17 L. R. A. 595. 

The following state décisions hâve held that such a stipulation ren- 
ders the note nonnegotiable : California (Chase v. Whitmore, 68 Cal. 
545. 9 Pac. 942) ; Montana (Stadler v. First Nat. Bank, 22 Mont. 190, 
56 Pac. 111, 74 Am. St. Rep. 582) ; North Dakota (Decorah First Nat. 
Bank v. Laughlin, 4 N. D. 391, 61 N. W. 473). Thèse décisions ail 
Test upon a statute — being the same statute that was construed by this 
court in Second National Bank v. Basuier, 65 Fed. 58, 12 C. C. A. 517. 
Marvland (Maryland Fertilizing Co. v. Newman, 60 Md. 584, 45 Am. 
Rep.' 750) ; Michigan (Altman v. Rittershofer, 68 Mich. 287, 36 N. W. 
74, 13 Am. St. Rep. 341) ; Minnesota (Jones v. Radatz, 27 Minn. 240, 
6 N. W. 800) ; Missouri (Trenton First Nat. Bank v. Gay, 63 Mo. 33, 
21 Am. Rep. 430, and other cases above cited) ; North Carolina (New 
Windsor First Nat. Bank v. Bynum, 84 N. C. 24, 37 Am. Rep. 604) ; 
Pennsylvania (Woods v. North, 84 Pa. 407, 24 Am. Rep. 201) ; South 
Carolina (Carroll Co. Savings Bank v. Strother, 28 S. C. 504, 6 S. E. 
313) ; Wisconsin (W. W. Kimball Co. v. Mellon, 80 Wis. 133, 48 N. 
W. 1100). The décisions which sustain the negotiability of notes con- 
taining a provision for the payment of attorney's fées hâve, in the main, 
been justified upon the ground that prior to the maturity of the note, 
and while it was current in the business world, the provision was in- 
operative; that it did not take efifect until after the dishonor of the 
note, so that in any case the transférée would take subject to ail the 
défenses existing between the original parties. This reasoning can- 
not be applied to provisions for the payment of exchange, and upon 
that ground notes containing such provisions hâve by many courts 
been held to be nonnegotiable. Hughitt v. Johnson (C. C.) 28 Fed. 865. 

We believe that the whole subject might well be rested on safer and 
more fundamental ground s. Judge Mitchell, in writing the opinion of 
the Suprême Court of Minnesota in the case of Hastings v. Thompson, 
55 N. W. 968, 21 L. R. A. 178, 40 Am. St. Rep. 315, indicated the cor- 
rect doctrine when he said : 

"The reason and pnrpose of the rule that the sum to be pald must be cer- 
tain Is that the parties to the Instrument may know the amount necessary 
to discharge it without investigating facts not within the gênerai knowledge 
of every one and which may be subject to more or less uncertainty, or more 
or less under the Influence or control of one or other of the parties to the 
Instrument." 

The rule requiring certainty in commercial paper was a rule of com- 
merce before it was a rule of law. It requires commercial, not mathe- 
matical, certainty. An uncertainty which does not impair the func- 
tions of negotiable instruments in the judgment of business men ought 
not to be regarded by the courts. The fine phrase of Chief Justice 
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Gibson in the case of Overton v. Tyler, 3 Pa. 346, 45 Am. Dec. 645, 
that a negotiable instrument "is a courier without luggage," bas been 
made to do much service in the discussion of this subject. The real 
question, however, is who shall détermine what constitutes "luggage" 
— the business world, or the judge in his library? In no branch of the 
law has the sound judgment of the English courts shown itself more 
conspicuously than in the treatment of this subject. Whenever a new 
instrument, varying in some of its features from the ordinary promis- 
sory note or bill of exchange, has been presented for admission to the 
class of commercial paper, those courts hâve called for their gi.iidance 
men from the actual business world, best qualified to speak on the sub- 
ject. If, from their évidence, it has appeared that the instrument in 
question was by the gênerai custom and practice of the business world 
treated as a negotiable instrument, the court has given effect to th?.t 
usage, and adjudged the instrument to be subject to the same law as 
other negotiable paper. This was true not only in the early and for- 
mative periods of the commercial law, coming down to the âge of Lord 
Mansfield, but has been followed with the same freedom from time to 
time down to the current year. Those courts hâve never forsaken the 
business world to pursue a définition. A few of the many cases which 
might be cited will illustrate this practice. In 1824, in the case of 
Gorgier v. Mieville, 3 Barnewall & Cresswell, 45, the question was 
first raised whether bonds issued by a government should be treated 
as negotiable instruments. The court called for its instruction as wit- 
nesses the principal bankers of London, and, being advised by them 
that such instruments were generally treated by the commercial world 
as negotiable, the court assigned that character to them, and decided 
the case accordingly. The opinion of Chief Justice Cockburn in Good- 
win v. Robarts, L. R. 10 Ex. 337, is not only a striking illustration of 
the practice which we are considering, but contains a masterly exposi- 
tion of the whole subject. The instrument there involved was entirely 
outside of the class of promissory notes or bills of exchange. It was 
scrip issued by the banking house of Rothschild in London, entitling 
the holder, upon the making of certain payments, to the delivery of 
bonds thereafter to be issued by the Russian government. It will 
therefore be noticed that the instruments did not even provide for the 
payment of money at ail, but simply for the delivery of bonds. By the 
testimony of bankers and others qualified to speak on the subject, it 
appeared that for some 30 years such scrip had been treated by the 
business world as negotiable, passing from hand to hand, free of dé- 
fenses. It was contended, however, that such évidence was not ad- 
missible to détermine whether an instrument was negotiable, but that 
it was for the court to déclare the law from its gênerai knowledge of 
the customs of the business world, and the qualities esscntial to such 
instruments under previous décisions. Speaking to this question, the 
Chief Justice said : 

"The substance of Mr. Benjamin's argument is that because the scrip does 
not correspond with any of the forms of securltles for money which hâve been 
hitherto held to be negotiable by the law merchant, and does not contain a 
direct promise to pay money, but only a promise to give security for money, 
it is not a security to which, by the law merchant. the character of negotia- 
bility can attach. Having given the fullest considération to this argument. 
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we are of the opinion that It cannot prevall. It Is founded on the vIew that 
the law merchant thus referred to Is flxed, stereotyped, and Incapable of being 
expanded and enlarged so as to meet the wants and requirements of trade 
in the varylng eircumstances of commerce. It is true that the law merchant 
is sometlmes spoken of as a fixed body of law, forming part of the common 
law, and, as It were, coeval with It. Bnt as a matter of légal history this 
View is altogether incorrect. The law merchant thus spoken of in référence to 
bills of exchange and other negotiable securities, though forming part of the 
gênerai body lex mereatorla, is of comparatively récent origin. It is neither 
uiore nor less than the usages of merchauts and traders in the différent de- 
partments of trade, ratified by the décisions of courts of law, which, upon 
such usages being proved before them, hâve adopted them as settled law, with 
a view to the interests of trade and the public convenience. By this process, 
what before was usage only, unsanetioned by légal décision, has become in- 
grafted upon or incorporated Into the common law, and may thus be said to 
l'orm part of it." 

The learned judge then proceeds to give instances of cases illus- 
trating this view, and continues : 

"It thus appears that ail thèse Instruments which are said to hâve derived 
their negotiability from the law merchant had their origin, and that at no 
very remote period, in mercantile usage, and were adopted into the law by 
our courts as being in conformity with the usages of trade, of which, if it 
were needed, a further confirmation might be found in the fact that, accord- 
ing to the old form of declaring on bills of exchange, the déclaration alwaya 
was founded on 'the custom of merchants.' Usage adopted by the courts 
havlng been thus the origin of the whole of the so-called law merchant as to 
negotiable securities, what Is there to prevent our actlng up to the principle 
acted upon by our predecessors, and followed in the précédents they hâve lefc 
lo us? Why is it to be said that a new usage which has sprung up under al- 
tered eircumstances is to be less admissible than the usages of past times? 
Why is the door to be now shut to the admission and adoption of usage in a 
matter altogether of cognate character, as though the law had been flnally 
stereotyped and settled by some positive and peremptory enactment?" 

This décision was affirmed in the House of Lords not only upon the 
ground of estoppel, but aiso upon the ground set forth in the opinion 
of Chief Justice Cockburn. 1 App. Cas. 476. It is quite manifest 
that if the English court had followed the ordinary définition of com- 
mercial paper, instead of having recourse to the business world, the in- 
strument there in question would hâve been held to be nonnegotiable, 
for it lacked an attribute which is usually regarded as essential to com- 
mercial paper, namely, that it shall provide for the payment of money 
only. The same practice of taking the testimony of business men for 
the purpose of determining whether an instrument is negotiable or not 
is illustrated in London Joint Stock Bank v. Simmons, 1892 A. C. SOI ; 
also Bechuanaland Exploration Company v. London Trading Bank, 
1898 2 Q. B. 658. This last case arose upon debentures issued by a 
railroad corporation. Speaking of the character of the instruments, 
Mr. Justice Kennedy, who delivered the opinion of the court, says : 

"Xow, it is, I think, unquestionable, and it was not dlsputed at the bar, 
that such a debenture as this, If viewed according to its ténor, merely, and 
not with regard to mercantile usage, does not bolong to the class of negotiable 
instruments which the law has recognized as such by virtue either of the 
aricient law merchant or by virtue of statute (such as bills of exchange, prom- 
issory notes, and exehequer bills), and the delivery of which confers a good 
title to the person wlio aCquires them in good faith and for value, notwlth- 
standing a defect in the title of the transferror. It is most llke a promissor.v 
note payable to bearcr, but it is prevented from ranking as such by its condi- 
tions." 
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The instruments contained many conditions rendering them uncer- 
tain both as to the time of payment and the manner of payment, but the 
court, being advised by the leading bankers of London that such in- 
struments had for a long time been treated as negotiable by the busi- 
ness world, held them to be negotiable, within the law merchant. The 
Suprême Court of the United States, in the case of Mercer County v. 
Hackett, 1 Wall. 83, 95, 17 L. Ed. 548, approves of the same doctrine. 
See, also, Rindskoff v. Barrett, 11 lowa, 173; same case, 14 lowa, 101; 
Renner v. The Bank of Columbia, 9 Wheat. 582, 6 L. Ed. 166 ; Mills v. 
Bank of United States, 11 Wheat. 431, 6 L. Ed. 512 ; The Bank of 
Washington v. Triplett, 1 Pet. 25, 7 L. Ed. 37 ; Cookendorfer v. Pres- 
ton, 4 How. 317, 11 L. Ed. 992; Kilgore v. Bulkley, 14 Conn. 362. 

Now, if provisions for the payment of attorney's fées and exchange 
were dealt with upon this basis of commercial usage, the rule of dé- 
cision would be entirely plain. We hâve no évidence in this record on 
the subject, and need none, for we are informed by a great body of 
judicial décisions that for at least half a century it has been customary 
in nearly every state of the Union to incorporate such provisions in 
negotiable paper. This practice has been so gênerai and so long con- 
tinued that the court itself may now take judicial notice of it. In the 
judgment of business men, such provisions do not render promissory 
notes uncertain, or in any way affect their negotiability. Thèse re- 
quirements, it should be remembered, do not offend against any rule 
of morals or pubHc policy. The wliole question is, do they render the 
instruments so uncertain as to destroy their fitness to pass current in 
the business world? The business world itself ought to be permitted 
to answer that question. It should be carefully noted that the question 
whether a given class of instruments shall be admitted to the category 
of negotiable paper is distinct from the question of the rights or lia- 
bilities of parties to such paper. Thèse, usage could not modify or 
impair. A gênerai custom of the business world may enlarge, but can- 
not abrogate, the established rules of law. Goodwin v. Robarts, L. 
R. 10 Ex. 337 ; Vermilye & Co. v. Adams Express Co., 21 Wall. 138, 
22 L. Ed. 609. 

We can learn from another source, in a trustworthy manner, the 
opinion of the business world as .to the effect of provisions for the 
payment of exchange or attorney's fées upon instruments otherwise 
negotiable. In 1896 the commissioners appointed by the several states 
to promote uniformity of laws prepared the negotiable instruments act. 
It has since been adopted in 37 states and territories, including the great 
commercial states of Massachusetts, New Jersey, New York, Pennsjd- 
vania, Ohio, and Wisconsin. The concurrent action of the Législatures 
of thèse several states may well be held to fairly represent the judg- 
ment and usage of the business world in this country. On the subject 
of certainty in negotiable paper, this act provides : 

"Sec. 21. The sum payable Is a sum certain within the meaning of this act, 
although it Is to be paid : 

"(4) With exchange, whether at a fixed rate or at the current rate ; or 
"(5) With coKts of collection or an attorney's fee in case payment shall not 
be made at maturity." 
134 P.— 35 
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The English bills of exchange act contains similar language in re- 
gard to a provision for the payment of exchange. It does net speak 
to the question of attorney's fées, for the practice of incorporating such 
provisions in promissory notes seems not to hâve obtained in that 
country. 

Both upon authority and reason, we are therefore entirely satisfied 
that the note in question was negotiable, within the law merchant. 
That being so, the mortgage securing the note partook of its character, 
and, in the hands of the bank, was free from ail equities between the 
original parties existing at the time of its transfer or arising subsé- 
quent thereto. Carpenter v. Longan, 16 Wall. 273, 21 L. Ed. 313; 
Sawyer v. Prickett, 19 Wall 147, 22 L. Ed. 105. 

We would not wish to be understood as deciding that a différent 
resuit wûuld hâve been reached if the indebtedness secured by the 
mortgage had been a mère chose in action. We leave that question 
open for décision when it shall arise. The doctrines of estoppel and 
good-faith purchaser bave been steadily narrowing the "equities" of 
the original mortgagor or debtor, antl enlarging the protection granted 
to a holder in good faith and without notice. Merchants' Bank of Buf- 
falo v. Weill (Sup.) 52 N. Y. Supp. 37; Id., 163 N. Y. 486, 57 N. E. 
749, 79 Am. St. Rep. 605 ; Ewart on Estoppel, 376 et seq. ; Curtis v. 
Moore, 152 N. Y. 159, 46 N. E. 168, 57 Am. St. Rep. 506. In this 
last case it was held that the assignée of a recorded mortgage upon real 
estate which was conveyed by the mortgagor to the mortgagee after 
an assignment of the mortgage bas a valid lien as against a purchaser 
of the land from the mortgagee who took without notice of the assign- 
ment. The mortgage in that case was given to secure a bond. It is, 
of course, well established that the mortgagor may pay the mortgagee 
of a mortgage securing a nonnegotiable debt after its assignment if 
the payment is made in ignorance of such assignment, and the same 
will hâve the eiïect of discharging the mortgage, but whether any 
transaction less than an actual payment can create an equity as against 
the assignée is a question which we prefer to leave open for future 
considération. 

The judgment of the trial court is afhrmed. 



WINSLOW V. THOMPSON. 

(Circuit Court of Appeals, First Circuit. December 22, 1904.) 

No. 556. 

Shipping — Construction of Bill of Ladirg— Dtjty and Risk of Towage. 

A provision in a bill of lading for a cargo of coal to be delivered at 

Portland, Me., which required the consignée "to tow vessel in and ont of 

Back Bay free," is not a contract to pay for the towage merely, but to 

provide the same. 

Towage— DuTiES and Liabilitt of Tug. 

A tug Is bound to exercise proper diligence In ascertaining the condi- 
tion of the channels and other waters where she assumes to tow ves- 
sels, and, if it involves any spécial hazard, in making it known to the 
tow. If she performs such duties, and damage results to the tow, which 
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could not hâve been prevented by the exercise of reasonable care and 
skill In the act of towing, she Is not liable therefor; but, if she fails 
in such duties, she is llable for the conséquences, whatever amount of 
care she may use in the act of towing, and she is also liable if, havlng 
performed such duties, damage résulta from her négligence in the immé- 
diate act of towing, which mlght bave been avolded by reasonable care, 
notwithstanding the hazards. 

3. Same— Négligence of Tugs. 

Tugs employed by the consignée of the cargo, who had contracted to 
perform the towage, undertook to tow a schooner heavily laden with eoal 
through a channel and over a bar, where the water at the then state of 
the tide lacked some two feet of being sufBcient for her draft at the stern. 
Having grounded forward, instead of drawing her off astern, as suggested 
by her master, they attempted to jump her over, which attempt was un- 
successfully renewed on two succeeding days, in conséquence of which she 
was strained and injured, and It became necessary to lighten her cargo. 
The master of the schooner was unfamiliar with the channel, but it was 
well known to the captain in charge of the tugs, who knew the depth of 
water on the bar and the draft of the schooner. Eeld, that the acts of the 
tugs in persisting in their attempts to pull the schooner over the bar after 
she grounded were négligent, and rendered the consignée, for whom they 
were actlng, liable for the resulting Injury. 

Appeal from the District Court of the United States for the District 
of RIaine. 

For opinion below, see 130 Fed. 1001. See, also, 128 Fed. 73. 

Albert E. Neal (Seth L. Larrabee and William K. Neal on the brief), 
for appellant. 
Benjamin Thompson, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This appeal relates to a libel brought 
by the master of the schooner Marjory Brown against the consignée. 
It claims freight, which was awarded in the District Court, and which 
is covered by this appeal, but as to which there is no question. It also 
claims damages for alleged improper towage, basing the right of action 
against the consignée on the provision in référence to towage contained 
in the bill of lading, of which the following is a copy : 

B, L. No, 17490. The Celebrated 

Powelton Semi-Bituminous Coal. 
Sterling Coal Co. 
General Office: 421 Chestnut St., Philadelphia, Pa. 
Offices : 
Vew York. Oreenwich, Philadelphia. 

New Baven, Conn. South Amioy, Neic Jersey. 

Boston, Mass. Baltimore, Md. 

Shipped on account of Consign, In good order by Sterling Coal Company, 

In and upon the Schooner called the "Mar.iory Brown" of whereof is 

Master, now lying at Greenwich, Philadelphia, and bound for Portland, Maine. 
(Their Wharf) 

Semi-Bituminous Coal 

In Hold On Deck 

Gross Tons 1874 Total 

Eighteen Hundred and Seventy-four Tons of 2240 Lbs. of Semi-Bituminous 

Coal, which I promise to dellver in the like good order, at the aforesaid Port 

of Portland, Portland, Maine, dangers of the sea only excepted, unto Winslow 
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& Company, or to hls or thelr assigns ; Consignées paying freight for the same 
at tlie rate of 90c & dlseharged & to tow vessel in & ont of Back Bay f ree. 

In witness whereof, I, the Master or Purser of said Vessel hâve afflrmed to 
4 Bills of Lading, ail of this ténor and date ; one of which being accomplished, 
the others to stand void. 
Dated at Greenwich, PMladelphla, August 19th, 1903. 

A. P. Thompson. 
In the margin is the folloioing: 
Demurrage at the risk and Expense of Consignée. 

The decree of the District Court awarded damages to the libelant 
for improper towage in the sum of $2,285.35, with interest. There- 
upon the consignée appealed to us. The gênerai facts and the issues 
which they raise are sufficiently stated in the opinion passed down in 
the court below. The appellant claims that the provision in the bill 
of lading relative to towing merely obliges the consignée to pay the 
cost of towage, but its phraseology, "and to tow vessel in and out of 
Back Bay free," is too clear to require or permit construction. The 
consignée employed a reputable and compétent corporation, engagea 
exclusively in towing, with a compétent and sufficient fleet of tugs. 
This, at once, suggests a question whether the remedy of the owner of 
the schooner was not limited to a proceeding against the tugs or their 
owner, on the principle that, where a contract, either on its face or by 
necessary implication, involves the employment of a person or corpora- 
tion exercising an independent office or profession, the contracting 
party is sometimes relieved by using due diligence in selecting the per- 
son or corporation who is to perform such incidental work, While 
this issue was made in the District Court, the appellant bas waived it 
so far as we are concerned, and it requires no further considération. 

The vessel in question was a schooner of about 1,000 tons burden, 
coal laden, drawing 21 feet aft. In order to accomplish her bill of 
lading according to its terms, she was required to pass through a short, 
but narrow, channel, where, at ordinary tides, there was not sufficient 
water for her draft. Under such circumstances, especially where 
there is a mère bill of lading and not a charter party, both the vessel 
and the owner of the cargo are held to hâve known, or to bave waived 
knowledge, of the draft of the vessel and the gênerai states of the tide 
to the extent that, in the event the vessel inapproaching the particular 
place of discharge is required to await a certain stage of water, each 
party bears the temporary conséquences thereof, so far as the consignée 
is delayed in receiving the cargo as soon as he may hâve desired to 
receive it, and so far as the owner of the vessel, meanwhile, loses her 
use. Under such circumstances, either party may lighter, but neither 
is required to do so. Such was the normal condition hère, as there 
can be no question that, on a fuU tide, the vessel might bave been towed 
safely through the channel in question, although the towage would 
bave required great care. 

The proposition is made by the appellant that, vvhatever ma}- hâve 
been the obligation resting on the consignée by the bill of lading con- 
cerning the towage in this particular case, the towage was contracted 
for, not by him, but by the vessel. Some circumstances, and some 
statements made at bar, created an impression that, as frequently 
occurs, the Marjory Brown was met by a tug before arrivai in the 
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harbor to which she was destined according to the bill of lading, and 
engaged towage. The later development of the facts showed other- 
wise, and that the order for towage came from the consignée, and 
not from the vessel. It is not necessary to détail the circumstances 
in référence thereto, as the case is too plain on this point to require 
it. Undoubtedly, after the order for towage was given by the con- 
signée, there were some conversations between the master of the 
schooner and the représentatives of the corporation owning the tugs, 
but thèse did not amount to a new contract. AU that can be said is 
that, if there was anything definite in this conversation, it merely 
waived certain rights which the schooner and her master would other- 
wise hâve had against the consignée or the tugs, according as the 
master or the owner of the schooner saw fit to proceed against one or 
the other. 

As a resuit of the conversations to which we refer, the consignée 
claims that the master of the schooner was advised of the condition 
of the channel, and thus learned that the position was hazardous, and 
assumed the risk in référence thereto. On the other hand, this is 
denied as a matter of fact, and it is also claimed that a tug engaged 
in gênerai towage service cannot stipulate efïectually for such an as- 
sumption; and The Syracuse, 12 Wall. 167, 20 L. Ed. 382, is relied 
on. Inasmuch as the law is settled beyond ail question that a tug is 
not a common carrier, and is, therefore, obligated only for reasonable 
diligence, which, in view of the nature of the service, and, also, in view 
of the fact that ordinarily the tow is a stranger and the tug is at 
home, means very great diligence, The Syracuse cannot be applied 
to the extent claimed by the libelant. However, it will be seen that 
this question is not essential in the présent case, wherein, as to each 
proposition, we will point out the gênerai duties of the tug to her tow, 
and, also, show that whatever risks may hâve been assumed by the 
master of the vessel, if any, they did not cover that spécial négligence 
of the tugs which, in this case, was the approximate and true cause of 
the damage donc. 

vStated generally, the obligations resting on a tug are as follows: 

First. She is "bound to know," which means only that she must 
use proper diligence in ascertaining, the condition of the channels and 
other waters where she assumes to tow vessels. The Margaret, 94 
U. S. 494, 24 L. Ed. 146 ; The T. P. Donaldson, 167 U. S. 599, 603, 17 
Sup. Ct. 951, 42 L. Ed. 292 ; Tîie Belle, 93 Fed. 833, 35 C. C. A. 623 ; 
The Nathan Haie, 99 Fed. 460, 463, 39 C. C. A. 604. 

Second. If the peculiarities involve any spécial hazard, it is the duty 
of the tug to make them known to the tow, so far as by due diligence 
the tug might hâve ascertained them. The Margaret, 94 U. S. 497, 
24 L. Ed. 146. 

Third. If she fails in her duty with référence to propositions 1 and 
2, and tows a vessel into a spécial hazard for that 'vessel, the tug is 
liable for the conséquences, if injurious, whatever amount of care she 
may use in the act of towing. 

Fourth. If she enters on a towage involving hazards, as to which 
she performs her duty under propositions 1 and 2, and damage re- 
sults to the tow which could not hâve been prevented by reasonable 
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diligence on the part of the tug in the act of towing, the tug is not 
liable therefor, The Syracuse, 13 Wall. 167, 20 I^. Ed. 382; The 
Hercules, 73 Fed. 255, 19 C. C. A. 496 ; The Columbia, 109 Fed. 660, 
48 C. C. A. 596. 

Fifth. If, notwithstanding the tug has performed her duties under 
propositions 1 and 2, she enters a hazardous channel with her tow, and 
there is guilty of négligence in the immédiate act of towage which she 
might hâve avoided notwithstanding the hazards, and injury results 
to the tow in conséquence of such négligence during the act of towage, 
the tug is liable therefor. 

With référence to ail the above propositions, we repeat what we 
hâve already said, that reasonable care on the part of the tug means 
a very great degree of care. Premising that fact, we are obliged in 
the présent case to consider only proposition 5. 

The évidence was conflicting as to propositions 1 and 2. There is 
much ground for maintaining that the corporation which owned the 
tugs, and Capt. McDufify, who was their commodore while the service 
was being performed, were entirely familiar with the channel and 
sufficiently explained to Capt. Thompson, the libelant and master of 
the tow, in regard to the risks involved, except only that it is not ap- 
parent that the nature of the tides was thus explained, or that he 
knew to what extent they bore on the conditions. The fact that the 
masters in immédiate command of the tugs which were attending the 
schooner were unfamiliar with the conditions is of no spécial im- 
portance, inasmuch as Capt, McDufïy was présent in command of the 
fleet. Capt. McDuffy had towed deep-draft vessels through the chan- 
nel in question by pounding them over the shallow place where the Mar- 
jory Brown caught, something like 25 in ail, and had sounded the chan- 
nel back and forth time and time again. 

Among thèse vessels was the Cordelia Hayes, which drew within 
4 inches as much as the Marjory Brown, and with whose master 
Thompson had been in consultation, before he sailed for Portland, as 
to the nature of the channel. Another was the Clara B. Randall, 
drawing 20 feet 4 inches; another, the S. M. Plummer, drawing 20 
f eet ; another, the R. F. Pettigrew, drawing 20 feet 4 inches ; an- 
other, the C. E. Hayes, drawing 20 feet 8 inches; another, the 
E. W. Clark, drawing 20}^ feet ; another, the F. T. Stinson, draw- 
ing 21 feet, exactly the same draft as the Marjory Brown. Ail 
thèse caught and were jumped over, but they seem to hâve gone 
in on what Capt. McDuffy describes as a "good tide," a "fair tide," 
or a "full tide." For example, the Hayes went up when there was 
an 11-foot tide, and the Stinson when, as Capt. McDuffy says, 
"there was a good tide, 10 feet" ; yet he admits that, Avhen he went 
in with the Marjory Brown, there was a tide of '8 feet and 8 inches, 
while a fair tide is 9 feet 5 inches, and a full tide 12 feet. 

Under thèse ci.rcumstances, it will be found that The Svracuse, 12 
Wall. 167, 171, 20 L. Ed. 382, already referred to, has full'application 
to the case. The Syracuse was being towed in the neighborhood of the 
Battery, New York Harbor, where, on account of the number of vessels 
and the currents, the conditions were diiifîcult. The tide, also, was set- 
ting in at that time unusually strong, so that there was inevitably con- 
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siderable danger in taking a tow so large as The Syracuse at that par- 
ticular time (page 169, 13 Wall, 20 L. Ed. 382). The answer set up 
(page 169, 12 Wall., 20 L. Ed. 382) that by spécial agreement, the tow 
was moved at her own risk. The construction put on this by the coun- 
sel for the tug, who was Mr. R. D. Benedict, an admiralty lawyer of 
very great expérience, was that it amounted to a contract on the part 
of the tow that she would assume the hazards, "provided the steamboat 
which furnished the propulsive power was navigated with ordinary 
care and skill." This was ail that he claimed, and this is practically 
the position taken by the court (page 171, 12 Wall, 20 L. Ed. 383), 
and is undoubtedly the true rule. Applying that to the présent case, 
the resuit is clear, even though the tugs performed their duty with 
référence to propositions 1 and 2. If the schooner had merely come 
up with her bow on the shoal, her stern resting easily afloat, as it might 
hâve done, she would probably hâve suffered no substantial damage. 
But the injury to her did not come about in that way, as the record 
clearly shows. 

Capt. Thompson testifies, and his testimony is not contradicted, that, 
after the schooner touched bottom, the tugs drew ahead for a while 
until the hawsers parted; that they then made other attempts, and 
parted their hawsers three times ; that he then asked them if they could 
not pull him astern, and they replied that he was almost over ; that he 
did not Sound at that time, because it was almost dark; that he was 
drawing 21 feet aft and Idyi feet forward; that this was Sunday, 
the day on which the tugs took hold of his schooner; that the tugs 
continued to work that night for an hour or two hours after higli 
water; that they then left him; that on Monday morning he sounded, 
and never found over 19 feet the whole time he lay there; that the 
tugs did not come to him Monday morning, because the morning tide 
was not so high as the evening tide ; that they returned Monday even- 
ing, and drew his schooner ahead from 50 to 75 feet ; that they did 
not get her off, although one of the tugs three times pulled apart "an 
eight-inch hawser, almost brand new" ; that they worked that night 
about two hours or more ; that her condition at low water on Monday 
night was worse than on Sunday night ; that on Monday the tugs had 
pulled her bow over the ledge; that at low water her bow was way 
down, drawing 20 feet forward, and her stern up in the air ; that she 
then had a list to port; that on Tuesday night they made another 
effort, but did not start the schooner at ail ; that the vessel was then 
leaking and showing some signs of strain, and had a list of 40 degrees ; 
and that on Wednesday he made an application to the consignée, and 
lightering was commenced. 

The injuries to the vessel, for one of her size, were not very se- 
rions. It was claimed that her lines, after she was repaired, were 
somewhat impaired ; but no one estimated her irréparable injuries 
at more than $1,500 to $2,000. The repairs cost $723.15, and the 
final decree, so far as it relates to damages, was for $2,285.35. The 
nature of the injuries to the vessel, as shown after she was hauled 
out for repairs, including the straining and the impairment of her 
lines, was clearly of such a character as was caused by dragging 
her over the shoal on less than a full run of tides, and leaving her 
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on Tuesday with her bow down and her stern in the air, and with the 
list of which we hâve spoken. Capt. Thompson testified that her 
keel was mashed up for a distance of 125 f cet ; that "it showed plain 
enough to any one where she grounded the first night and where 
shc grounded the second night" ; that where she grounded, mean- 
ing where she grounded the first night, the keel was "mashed and 
squeezed right out"; that this was forward "near the forerigging, 
probably 10 feet aft of that" ; that the next place where the inden- 
tations in the keel were deeper than elsewhere was near the spanker 
rigging, which, of course, was well aft; and that "thèse two places 
were mashed right down fîat." The testimony given before the 
assessor by the master carpenter who had charge of the repairs is 
somewhat more in détail, but need not be repeated, as it is to the 
same effect. Evidently, Capt. Thompson's statement in regard to 
where the schooner "grounded the first night" and "where she 
grounded the second night" did not refer merely to her bringing 
up against the shoal, but to the position in which she was left b}' 
the subséquent attempts of the tugs to jump or pound her over the 
shoal. This is plain, because, as we hâve already said, he testified 
that the first injury to the keel was near the forerigging, "probabh^ 
10 feet aft of that." An injury could not hâve occurred at that 
place in the keel until the schooner had been well dragged up on 
the hard sand, or ledge, or whatever it was. 

While the facts with référence to the attempts to jump or pound 
the schooner over the shoal, and the conséquences thereof, were 
not brought out at the hearing at bar so fully as we hâve stated 
them, yet the resuit to which they lead was considered by the Dis- 
trict Court. The learned judge of that court, in his opinion, said : 
"In the attempt to jump the vessel over the spot where she had 
grounded, there was clearly a lack of proper knowledge. There was 
a want of judgment on the part of the towboat captains." And the . 
sixth error assigned is based on the finding that the corporation 
owning the tugs did not exercise reasonable care "in their under- 
taking to haul the tow off from the obstruction upon which their 
lack of knowledge had placed her"; while the thirteenth error 
assigned also is based on the finding that the schooner was at any 
time with her bow in 20 feet of water at low tide, with her stern 
in only ISyi feet of water. What was done in the way of attempt- 
ing to pound the schooner over the shoal was in no manner with- 
in the rule of in extremis as to either the schooner or the tugs. 
There was no présent danger, and there was ample opportunity for 
délibération. Neither was it or its conséquences, in any view of 
the maritime law, continuons with the towing of the vessel into the 
channel in question and her first bringing up against the shoal, or 
the proximate resuit thereof. It was ail a new and independent 
condition of things and acts, with independent results clearly mark- 
ed as such. As we hâve said, without this the case fails to show 
that the Marjory BrOwn would hâve sufïered any substantial dam- 
age, and, especiall}^, it fails to show that the inconsequential prier 
results could hâve been distinguished from the substantial inju- 
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ries which the schooner undoubtedly received in the manner we 
hâve described in détail. 

Therefore, the only question which can arise is whether the at- 
tempts to poimd the schooner over the shoals involved neghgence, 
and, if yes, whose neghgence. That there was an error of judg- 
ment for the conséquences of which someone should be responsible, 
the resuit makes too plain to require further exposition. As we 
hâve said, Capt. Thompson testified that, when the hawsers parted, 
on Sunday evening, he asked Capt. McDuffy if the tugs could net 
pull his schooner astern, and Capt. McDufify replied : 

"No ; she Is almost over. It Is easler to go ahead than to go astern." 

In fact, Capt. McDufïy admitted as follows: 

"Q. Whether, at the time the vessel grounded, Capt Thompson made any 
suggestions or gave any orders? A. He gave no orders, but followed niy 
orders ; that is ail. 

"Q. According to your best judgment, was It the proper thing to pull the 
vessel ahead after she grounded? A. Yes, sir." 

Undoubtedly, there was an eagerness, in a certain sensé not rep- 
rehensible, on the part alike of the tugs and of Capt. Thompson, 
to hâve the schooner in her berth Monday morning. It was known 
that the consignée desired to discharge her that morning. It was 
known, also, by Capt. Thompson, that, if he did not reach his bertli 
on that Sunday evening, he might be compelled to wait several days 
for more water, thus losing the use of his vessel during the inter- 
vening time. Nevertheless, the évidence to which we hâve referred 
shows that the responsibility was assumed by the tugs. So far 
as Capt. Thompson is concerned, it may well be said that on Sun- 
day evening he had no opportunity of understanding the conditions 
and the probabilities ; but, when on Monday he had got his sound- 
ings, and had had the day for délibération, it seems strange that 
he should hâve consented to the further attempts of the tugs to 
pound his vessel over 2 feet of hard sand, or ledge, or whatever it 
was, being the différence between his draft, 21 feet, and the resuit 
of the set of the tide, 19 feet. It might seem that, in consequeni^e 
of his not ordering the tugs to cease from their attempts, he shared 
in the responsibility, so that there was double négligence. Never- 
theless, no position of that kind was taken in the answer or urged 
in the District Court, and, therefore, none such is before us. It 
must be remembered that Capt. Thompson was probably not fully 
iriformed as to the relative conditions of the tide. Moreover, the 
relations of a tug to her tow, as understood in the United States, 
are often likened to the relations of a pilot, and, indeed, a tug, ac- 
cording to the praclice in the United States, may be both tug and 
pilot. The duty of a master to withhold hirfiself from interfering 
witiT the orders of a pilot, except in extrême cases, is well under- 
stood. Several observations bearing on this topic appear in Ab- 
bott's Merchant Ships and Seamen (14th Ed. 1901) 302, 30-3, 304. 
A référence is there made to an expression by Sir James Hannen. 
that: 
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"If a master allows a pilot to move hls shlp when, in conséquence of a fog, 
there Is a clear and plain prospect of danger, the master cannot throw the 
whole blâme on the pilot." 

Nevertheless, the text admits that it is generally the pilot's duty 
to décide jvhen the vessel shall get under way. The text also states 
that, if a pilot reports that, under ail the circumstances, the danger 
of leaving the ship in an existing position is greater than any dan- 
gei: to be expected from moving her, the master would be under- 
taking a serious responsibility in refusing to obey the pilot's orders. 
It continues, at page 302 : 

"In fact, It is suggested that, to justify such a refusai, the master must be 
prepared to prove that the pilot's orders were reckless, while the master can 
hardly be to blame for obeying the pilot, unless, with ail the means of knowl- 
edge at his command, he must or ought to hâve known that the orders were 
reckless." 

The same proposition is stated to the same efifect at pages 303 
and 304, by citations from opinions of Dr. Lushington. The resuit 
is that, in view of the fact that the tugs were in control of the posi- 
tion, on the same rules which apply to a pilot, it is very doubtful 
whether Capt. Thompson would not be fully excused for his acqui- 
escence ; but, however this may be, for the reasons we hâve alread}- 
stated, this topic is not before us. The resuit is that the consignée 
must be held responsible for the damage which occurred in the 
way we hâve explained ; and the decree of the District Court must 
be affirmed. 

Two questions are raised by the assignment of errors with re- 
gard to the damages allowed by the assessor and decreed by the 
court. The first seems to be to the efïect that there was not sufïi- 
cient, or even proper, évidence as to the amount expended for re- 
pairs. This was shown, in the ordinary manner, by a bill of items 
which was produced before the assessor, and, in a gênerai way, by 
the testimony of the master carpenter, which was proof enouglï. 
It is not shown that any objection as to the mère method of proof was 
niade before the assessor, and the rule has been announced over 
and over again that, ordinarily, such objections cannot for the first 
time be taken later. The other question is as to the rate at which 
the vessel's demurrage during the repairs was computed. We see 
no évidence that it was unreasonable. 

The decree of the District Court is aiïirmed, with interest; and 
the appellee recovers his costs of appeal. 
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UNION TRUST CO. OF ALBANT v. SMITH, 

(Circuit Court of Appeals, Second Circuit. December 9, 1904.) 

No. 54. 

1. Collision— SiNKiNa op Vessel— Measttke or Damages. 

Tlie damages recoverable by tbe owner of a vessel sunk In eollision, 
when she is a total loss, is her value and interest; and to thls may be 
added the necessary expansé of raising her, when that is necessary to dé- 
termine vi^hether or not she can be repaired advantageously ; and, when 
she is sunk In a place where she Is liable to be an obstruction to naviga- 
tion, the expense of removing her may be added. If she was not a 
total loss, the measure of damages is the reasonable expense of raising 
and repairing her to an estent sufflelent to put her in as good condition 
as she was before the collision ; the burden being on the owner, in any 
case, to prove the extent of his loss. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, §§ 283. 
287.] 

2. Same. 

The owner of a vessel sunk in collision had her raised and roiiaired, 
■without any survey, or apparently in any way ascertaining wliether sho 
wtts worth the expense or the reasonable cost of putting her in as 
good condition as before the collision. BeU, that évidence of the 
amount so expended did not furnish a measure of the damages recov- 
erable from the offçnding vessel, and, it being shown that her value 
when she was sunk was far less than. the amount so expended, that the 
recovery should be hmited to sueh value, with interest. 

Appeal from the District Court of the United States for the Northern 
District of New York. 
See 121 Fed. 149. 

J. A. Lawson, for appellant. 
Worthington Frothingham, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. This appeal présents the single ques- 
tion whether the recovery awarded to the libelant for the loss ensuing 
from the collision of the tug Reno with the vessel of the libelant's 
testator, White, was excessive. The vessel was a small steamboat, 
more than 30 years old, which had been fitted up as a ferryboat, and 
was employed as such on the Hudson river between the city of Albany 
and that part of the city of Rensselaer nearly opposite. While on 
one of her regular trips she was sunk by a collision with the tug 
Reno, in about 12 feet of water, a short distance from her ferry 
slip on the Albany side of the river. The interlocutory decree 
adjudging the tug in fault for the collision ordered a référence to 
a commissioner to take proofs and ascertain the amount of the 
damage. Upon the hearing before the commissioner the proofs 
for the libelant were confined to évidence showing the amount ex- 
pended by its testator, White, directly and incidentally, in raising 
and repairing the vessel. The commissioner found that the amount 
paid out in this behalf was $1,829.27, and he reported the damages at 
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this amount. After the proofs for tlie libelant were closed, évidence 
was introduced by the owner of the tug tending to show that the ferry- 
boat at the date of the collision did not exceed $600 in value. In re- 
spect to this évidence the commissioner found as follows : 

"The évidence offered as to the value of the fei-ryboat at the time of tUe 
collision is very unsatisfactory, so far as it aids in arriving at any delinite 
umount. The libelant [White] purehased the vessel two years before tlio 
follision, and while she was beached at Tottenville, for $600. It appears that, 
lifter purchasing her, he raised her from the beach, toolc her to a dry dock, 
and made varions repairs to huU and machinery, to get her in comiiiissiou 
and prepared for the service of a ferry between Albany and Bath ; but uo 
évidence of the cost or value of this work was produced." 

Rankin, the superintendent of the shipbuilding concern by v^rhich the 
repairs were made, testified that when the repairs were made her tim- 
l^ers and frame were badly decayed, her hull was practically rotten, and 
that he would not value her for more than $600 — -"only for what junk 
a man would sell her for"; but he did not profess to hâve any but a 
superficial knowledge of her machinery. Her machinery was not re- 
paired at this time, and the repairs which were afterwards made to the 
machinery, though not detailed, seem to hâve been of an insignificant 
character. Barrett, a pilot, who was in command of her navigation 
for a time after she entered upon the ferry service between Albany and 
Bath, testified that the planking upon her hull seemed to be fairly good, 
frora outside appearance, but the ribs were not good, and were rotten 
at the bottom; that her engines and boiler were in poor condition; 
and that, in his opinion, she was not worth more than $300. His cross- 
examination showed, however, that he had practically no knowledge 
of the market value of such vessels. No testimony was introduced for 
the libelant in rebuttal, except to show that she was estimated at $3,000 
in the inventory of White's esta te. This évidence was duly objected 
to, and, of course, was incompétent. Exceptions were filed to the com- 
missioner's report by the claimant of the tug, insisting that the sum 
awarded was excessive, and should not hâve exceeded the value of the 
ferryboat at the time of the loss. The court below reduced the amount 
found by the commissioner to $1,549.19, but no opinion was rendered 
by the district judge. Apparently he disallowed some of the items 
which had been allowed by the commissioner, but it cannot be ascer- 
tained from the record what items thèse were. 

The damages sustained by the owner of a vessel which is sunk in a 
collision, when the vessel is a total loss, is her value at the time of the 
loss, to which interest may be added to afford complète indemnity ; and 
to this may also be added the necessary expenses of raising her, when 
that is necessary to détermine whether she can be repaired advantage- 
ously ; and when she is sunk in a place where she is liable to be an ob- 
struction to navigation, the expenses of renioving her may also be added. 
If she was not a total loss, then the measure of damages is the reason- 
able expense of raising and repairing her to an extent sufficient to put 
her in as good condition as she was before the collision. The burclen 
is upon the owner to prove the amount of his loss, either by showing the 
vessel to hâve been a total loss, actually or constructively, or by show- 
ing the extent and cost of the necessary repairs and the incidental ex- 
penses. The Baltimore, 8 Wall. 377, 19 L. Ed. 463; The America, 
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11 Blatchf. 485, Fed. Cas. No. 285; The Havilah, 50 Fed. 331, 1 C. C. 
A. 519. 

In the présent case no survey was made to ascertain the amount of 
repairs necessary to reinstate the ferryboat to her previous condition, 
and there were no estimâtes of any kind, so far as appears. Apparent- 
ly, without any preliminary investigation to ascertain whether she was 
worth raising and repairing, or what it would hâve cost to remove her 
or repair her, she was raised, removed, and repaired. The commission- 
er rejected many items of the expenditure asserted to hâve been made 
by the libelant's testator. Among those allowed by him were items 
aggregating about a thousand dollars for the expenses of raising the 
vessel and towing her to the place of repairs. It is almost incredible 
that any such amount was necessarily expended for thèse purposes, but 
the évidence that the amount was actually paid is uncontroverted. In 
view of the place where the vessel was sunk, it is fair to assume that it 
was necessary to remove her as an obstruction to navigation; but, in 
the absence of any évidence tending to show what it ought to hâve cost 
to do this, or to strip her of her machinery and destroy the hull, any 
allowance on this behalf would rest merely upon conjecture. The 
amount allowed for expenditures for repairs must be rejected, becausc 
there was no évidence of the extent of the repairs necessary to restore 
her to her previous condition. Upon ail the évidence, we conclude 
that the contention for the appellant is well founded, and that, upon the 
most libéral view of the facts for the libelant, an award exceeding the 
value of the hull at the time of the loss, with interest, should not be 
allowed, and a recovery to that extent will afford ample indemnity to 
the libelant. The machinery was saved, and; if it needed any repairs 
to put it in as good condition as it was before the collision, no allowance 
can be made therefor, because no proof was offered respecting the nec- 
essary cost of such repairs, and for the same reason no allowance can 
be made for the necessary cost of saving the machinery. 

The decree should be modified by reducing the damages to $600 and 
interest from the time of the collision. The appellant is entitled to costs 
of the appeal. 

Ordered accordingly. 



In re KOLIN. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1905.) 

No. 1,101. 

Bankeuptct — PowEES OF Receiver — Peopeety in Possession of Adverse 
Claimant. 

A receiver appolnted on the filing of a pétition in bankruptcy by cred- 
itors Is not vested with the powers of a trustée, but is a mère custodian, 
and Is without authority to take possession of property held and claimed 
adversely by a third party ; and on a pétition by an adverse claimant to 
recover property alleged to hâve been talcen from his possession by tbe 
receiver without his consent, such issue Is the only one properly before 
the court, the invalidity of his title being no défense, if such allégation 
Is prored. 
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2. Same. 

Evidence held to sustaln a flndlng that an adverse clalmant was not 
In possession of property when it was taken into possession by a receiver 
for a bankrupt and that he asserted no claim to possession at the time. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois, in Bankruptcy. 

On November 6, 1903, certain credltors filed in the court below a pétition 
for adjudication of bankruptcy against KoHn, and upon that day a rficeiver 
of the estate was appoînted, who thereupon took possession of the property 
of the bankrupt. On November 14, 1903, Louis Tomsik, the appellant hère, 
filed his pétition in the bankruptcy proceeding, asserting that on November 5. 
1903, Kolin for a valuable considération sold to him a certain stock of wlnes, 
liquors, and clgars, then contained in the premlses of the bankrupt, and aiso 
executed to him' a lease for the period of 18 months, of the flrst floor of build- 
ing No. 1515 on West Twelfth street, In the city of Chicago, the basement 
floor of buildings Nos. 1511 and 1515 on that street, and the summer or béer 
garden in the rear of such buildings, wlth the entrance thereto at No. 1513 ; 
that he took possession of the property and premlses on that day, and that 
on the foUowlng day the reeeiver took possession of a portion of the premlses 
demised, namely, the basements ; and also took possession of the wlnes, liquors. 
and clgars contained in the basements, against the protest of the petltloner. 
And he prayed for an order redeliverlng possession. 

On November 19, 1903, the reeeiver answered, asserting that, at the date 
stated, possession was taken of the property of the bankrupt contained on the 
premlses described and occupled by him ; denylng Tomsik'g right to any of the 
goods ; asserting the blll of sale to be flctitious and executed by the bankrupt 
In fraud of his credltors ; that possession of the property was taken wlth the 
consent of Tomsik and no claim by him thereto was asserted untll several days 
thereafter. The bankrupt was the owner of 75 feet frontage on West Twelfth 
street, wlth a building thereon erected for a saloon, office, summer garden, and 
stock room. He was engaged in the business of a Wholesale wlne dealer, and 
had operated a portion of the building as a saloon and summer garden during 
the prevlous season. The promises in question were known as No. 1511 and 
No. 1515 West Twelfth street. No. 1511 was used by the bankrupt as an office, 
and had a basement in which was stored a portion of the stock of wlne and 
liquor used by him in his whoIesale wine business. No. 1515 was used by the 
bankrupt as a saloon up to the latter part of September, 1903, when it was 
closed because it did not pay to keep open. Between the saloon and office was 
the main entrance hall, opening from Twelfth street, and leadlng through a 
véranda surrounding the summer garden In the rear of the saloon and office. 
Beyond this garden was a rear building used as a stock room and opening by 
a door into the garden. 

The référée, to whom the matter was referred, reported the évidence, and 
his conclusion thereon that the transfer to Tomsik was fraudulent as to the 
credltors of bankrupt and to the knowledge of Tomsik, and that the pétition 
should be denied. Exceptions to the report were overruled by the court, the 
report approved, and the pétition dismlssed ; from which order this appeal Is 
taken. 

Chas. Wolff, for appellant. 
Geo. H. Peaks, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge. The cause was tried and determined be- 
low, and this without objection from either party, upon the question 
whether the alleged transfer to Tomsik was fraudulent. The court 
and the parties seem to hâve overlooked the ruling of this court in 
Booneville National Bank v. Blakey, 47 C. C. A. 43, 107 Fed. 891, that 
a reeeiver is a mère custodian of property taken from the possession 
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of tlie bankrupt until a trustée is appointed ; that he does not exercise 
the powers of a trustée, and while he may take appropriate measures 
incident to the protection of the property in his custody, and, in case of 
perishable property may, under the direction of the court, sell the same 
when necessary, yet he is not authorîzed, nor can the bankruptcy court 
properly direct him, to take possession of property held and claimed 
adversely by third parties, or to institute actions for the recovery of 
property claimed to belong to the bankrupt's estate. Beach v. Maçon 
Grocery Co., 53 C. C. A. 463, 116 Fed. 143. The pétition of the ap- 
pellant averred that the property in question was taken from his pos- 
session against his protest. The ansvver averred that possession was 
taken with the consent of Tomsik and that no claim was asserted by him 
at the time. The only issue properly before the court was, therefore, 
whether Tomsik was in possession of the property claiming ownership, 
and whether he consented to the taking of possession by the receiver. 
If he was in such possession, however fraudulent his title, the receiver 
had no right to take possession from him against his protest ; otherwise, 
if he voluntarily surrendered possession to the receiver. The appellant 
is in no position to take advantage of the course pursued below, since 
the évidence upOH the validity of the transfer was not only received 
v.'ithout objection by rim, but was in the first instance produced b)' 
him. 

We are content to affirm the decree dismissing the pétition, and upon 
the ground that the appellant failed to prove any such possession as 
the law requires, and that he made no claim to possession when pos- 
session was taken by the receiver, but, if he was possessed, voluntarily 
surrendered possession. The question is one purely of fact and it 
would serve no useful purpose to enter into a discussion of the con- 
flicting évidence. The court below and the master hâve decreed the 
facts against the appellant. The ma.ster had the witnesses before him, 
saw their manner of testifying, and is better able to solve the riddle 
than we could upon this record. The affirmative was upon the ap- 
pellant to sustain this pétition by the prépondérance of évidence. It 
is upon him hère to show manifest error in the decree appealed from. 

The rooms in this building communicated from the interior by two 
side doors, from the saloon into the hallway on the one side, and from 
the office into the hallway upon the other side. It was in fact but one 
building, used for a single business. The saloon part had been closed 
for over a month and its business suspended. The pretended sale was 
not consummated until the evening of the 5th of November, although 
on that day Tomsik procured a government license, but had not taken 
out a city license, and had also on that day purchased a small quantity 
of béer. There had been no change in the visible occupancy of the 
premises up to the time the receiver took possession. The outer doors 
of the saloon were closed and Kolin's sign on the exterior of the build- 
ing remained unchanged. At the time the receiver entered for posses- 
sion, at about 11 o'clock on the morning of the 6th, Kolin was absent. 
The doors of the saloon were locked and Tomsik was in the office of 
Kolin with the latter's bookkeeper. Tomsik told the receiver's repré- 
sentative that he was an employé of Kolin's, showed him around the 
premises, told him of the labor claims that Kolin owed, and said that 
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Kolin owed him. $100. He let him into the saloon part and showed 
him how to lock the doors. He made no claim to the premises or 
property until some time after he had let the receiver in possession, 
when, having left the office for a short time, he returned with the bill 
of sale and lease. The évidence on the part of the receiver, which 
was credited by the master, showed that the saloon had not been opened 
for business by Tomsik or any one else. The witnesses stated that 
"it looked as if everything had been left there without being disturbed 
quite a while" ; that the cash register stood on the counter, with a lot 
of whisky and béer glasses, the counter and glasses being covered with 
dust ; that there was no évidence of any fresh béer having been drawn ; 
that the front door of the saloon was locked. Thèse are the facts found 
by the master, and we are unable to say that bis finding is unwar- 
ranted by the évidence. Kolin remained ostensibly in fui! possession 
of the premises, maintaining his office and his résidence there. We 
are fully persuaded that hère was no such visible, notorious change of 
possession, or delivery of goods, as would avail against attaching credit- 
ors. A receiver or trustée stands in like plight with attaching credit- 
ors. The filing of the pétition in bankruptcy "is a caveat to al! the 
world, and, in fact, an attachment and injunction." Mueller v. Nugent, 
184 U. S. 1, 32 Sup. Ct. 269, 46 L,. Ed. 405. The évidence establishes 
that, whatever was the possession of Tomsik, he voluntarily surren- 
dered it to the receiver, and that therefore the latter's possession was 
rightful, whether the alleged sale was bona fide or frauduleut. 
The decree will therefore be affirmed. 



In re FLANDEBS. 

(Circuit Court of Appeals, Seventh Circuit January 3, 1905.) 

No. 1,103. 

1. Bankruptcy— Bailments—Conditionai, Sales. 

Wliere claimant shipped leather to a bankrupt under an agreement that 
he should sell it on commission, after malcing advances to the extent of 
50 per cent, on the invoice value, and account for the proeeeds of sales, 
less a commission of 5 per cent, freight charges, and advances, and guar- 
anty such sales, the claimant being entltled to a return of the goods 
on demand, the transaction constituted a bailment, and not a conditional 
sale, though the bankrupt selected his own purchasers, insured the goods 
in his own name, and flxed the crédits to be allowed, etc. 

Appeal from the District Court of the United States for the 
Northern District of Illinois. 

The receiver appointed by the District Court upon the flling of a pétition 
in involuntary bankruptcy against Flanders, a wholesale leather merehant at 
the eity of Chicago, took possession of the bankrupt's property, including the 
leather which is the subject of this controversy. Thereupon the American 
Patent Leather Company, the appelles, of Newark, N. J., a manufacturer of 
patent and enameled leather, flled its pétition in the bankruptcy proceediug. 
seeking restoratlon of certain leather taken possession of by the receiver, and 
which it claimed had been conslgned to the bankrupt for sale upon commis- 
sion. The receiver pleaded want of knowledge of the facts stated in the pé- 
tition, and the issue was referred to a spécial master, before whom a hearing 
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was had ; the bankrupt and hls former bookkeeper being the only witnesses 
examined. The master reported the évidence and hls conclusion that the 
transaction between the parties was a sale and not a ballment of property, 
and reeommended dismissal of the pétition. Exceptions to the report were, 
on Jnne 29, 1904, sustained by the District Court, and a decree passed dlrect- 
ing the return of the property to the petitioner. From such decree the trus- 
tée, who had sueceeded to the possession of the property, appeals to thls court. 
For several years prlor to the bankruptcy, Flanders had purchased leather 
from the American Patent Leather Company. Barly in the year 1903 he en- 
tered into a new arrangement with the company to the efCect that the Amer- 
ican Patent Leather Company should consign goods to him for sale upon 
commission ; that he should make advances upon the consignments to the 
extent of 50 per cent, of the invoice value of the goods from tinae to time con- 
signed, thèse advances to be made by hls notes payable to the leather com- 
pany. The notes so glven were negotiated by the company and they were 
ail paid by the bankrupt at maturity. Such mode of making advances was 
shown to be customary in the leather trade. Flanders was to receive a com- 
mission of 5 per cent, on sales, to guaranty the sales, and to account monthly 
for the proceeds, deducting freight charges and advances. The consignor had 
the right to a return of the goods upon demand, subjeet to repayment of ad- 
vances made upon them. The leather sent under this arrangement had a 
particular identification mark known to both parties, but which gave no inti- 
mation to others that the goods were consigned, and was placed by Flanders 
in bis store. In separate bins so far as practicable. Flanders sold tbe goods 
in hls own name and upon such terms as to time as he saw fit. He took out 
Insurance in bis own name, and in case of the destruction of the goods by 
fire he was to account for them to the consignor. This commission account 
was kept in a spécial book contalning only conslgnment aceounts, and monthly 
accounts of sales were rendered, deducting commissions, freight, cartage, in- 
eidental expenses, and the amount of advances. 

Vincent J. Walsh, for appellant. 
Keene H. Addington, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

We entertain no question of the correctness of the decree ap- 
pealed from. The rule by which to distinguish between a bailment 
and a conditional sale we consider as decided in the case of In re 
Galt, 56 C. C. A. 470, 120 Fed. 64. We there held that, if the sender 
has a right to compel return of the thing sent, it is a bailment, and 
not a sale, and that in a sale there must be an agreement, express 
or implied, to pay the purchase price of the thing sold. The cases 
of Chickering v. Bastress, 130 111. S06, 22 N. E. 542, 17 Am. St. Rep. 
809, and Peoria Manufacturing Company v. Lyons, 153 111. 427, 38 N. 
E. 661, relied upon by the appellant, were considered by us in Re Galt, 
and the distinction noted. In each of those cases the advances stipr'at- 
ed to be made by the supposed consignée were to the entire value 
of the goods shipped, and the court found that the transactions 
were sales, sought to be disguised under the cloak of bailment. We 
hâve no contention with those décisions. The cases of Lenz v. 
Harrison, 148 111. 598, 36 N. E. 567, and Fleet v. Hertz, 201 111. 594. 
66 N. E. 858, 94 Am. St. Rep. 192, fully accord with our ruling. 
The case of In re Rabenau (D. C.) 118 Fed. 471, is also easily dis- 
tinguishable. There the supposed consignée was at liberty to sell 
at any price and upon any terms that he pleased, and accounted 
134 F.— 36 
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at a fixed price and at a fixed time previously determined, and at 
his option was to pay for the goods remaining unsold. The facts 
hère do not warrant the application of that décision to the case in 
hand. The avails of the goods, at whatever price they were sold, 
belonged to the consignor. Flanders was to receive his commis- 
sions and the return of advances. That advances were made in the 
form of notes does not change the character of the transaction, or 
indicate a sale. They point to the contrary. The advances were 
but 50 per cent, of the value of the goods — not, as in the Illinois 
cases referred to, the full amount of the value of the goods. The 
amount of the advances would not indicate a purpose to make an 
outright sale. The mode of advancement by note was for the mère 
convenience of both parties. For the notes so issued the con- 
signée had a factor's lien upon the goods in his possession, for 
which he could exact payment before surrender of the goods ; but 
that does not change the nature of the transaction or convert the 
bailment into a sale. Penn v. Heilbronner, 108 N. Y. 443, 15 N. E. 
701. 

The objections that ordinary invoices accompanied the ship- 
ments, that such shipments were made direct to Flanders, that the 
leather was sold by him in his own name, that he allowed crédit upon 
sales, that he guarantied sales, and that he insured in his own name, 
do not change the nature of the transaction. It is quite compétent 
for a bailee by contract to enlarge his common-law liability, without 
converting the bailment into a sale. There is nothing in the évidence 
which indicates a pretentious agreement with a view to defraud cred- 
itors. The fact that Flanders for some years prior to this consignment 
had purchased goods of the bailee does not avail to prove such conten- 
tion. It is possible — although it is not established by the évidence — 
that the consignor had become doubtful of the financial responsibility 
of Flanders and was unwilling further to extend him crédit. The 
true reason probably lies in the statement of Mr. Flanders that they ex- 
plained to him at the commencement of this consignment account that 
the leather company was not as strong fînancially as some of its com- 
petitors, and desired an arrangement by which they could hâve prés- 
ent advancement upon their goods, instead of selling upon a long 
term of crédit. There dœs not seem to hâve been entertained by the 
leather company any question of financial responsibility on the part of 
Flanders, if, indeed, he was at that time in doubtful financial condition. 

The decree is affirmed. 



BURKE T. GUARANTEE TITLB & TRUST CO. 

(Circuit Court of Appeals, Thlrd Circuit January 16, 1905.) 

No. 51. 

Bankhuptct— Exemptions— Claims—Enumebatioh of Aeticlbs. 

Baukr. Act July 1, 1898, § 7, subd. 8, 30 Stat. 548, c. 541 [U. S. Comp. 
St. 1901, p. S425], requlres a bankrupt to file his clalm of exemptions 
wlthln 10 days after adjudication; and section 47, subd. 11, 80 Stat 557 
[U. S. Comp. St 1901, p. 3439], requlres the trustée to "set apart the 
bankrupt's exemptions and report the items and estimated value thereof 
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to tbe court." Eeld, that a bankrupt's claim of an exemption of $300 
under a state law, to be set ofif froin the stock in trade of hls shoe 
business, cousisting of "shoes and slippers, and men's, woinen's, and 
cbildren's shoes and slippers, as set ont in schedule B, No. 2, under head 
of C," was not defective for failure to specify the articles claimed as ex- 
empt; It being the duty of the trustée, and not of the bankrupt, to set 
apart such articles, 

2. SaME— FOBMS. 

Bankruptcy form "Schedule B (5)," contalning the words "property 
claimed to be exempt by the state laws, its valuatlon," etc., does not re- 
quire the bankrupt to specify tlie articles specially claimed to be exempt ; 
such forms not beiiig Inteuded to be mandatory, but to be altered to 
suit the circumstances of the particular case, as prescribed by gênera) 
order 38 (89 Fed xiv, 32 C. C. A. xxxvii). 

Appeal from the Di.strict Court of the United States for the Western 
District of Pennsylvania. 

Albert York Smith, for petitioner. 
Mr. Morris, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judg-es. 

DALLAS, Circuit Judge. Tliis cause is before us upon the péti- 
tion of Michael Henry Burke, a voluntary bankrupt, by which, undcr 
section 2'ib of the banlcruptcy act (Act July 1, 1898, c. 541, 30 Staî. 
553 [U. S. Comp. St. 1901, p. 3432]), he asks this court to revise in 
matter of law an order of the District Court for the Western District 
of Pennsylvania by which his claim for exemption, as made in tlie 
schedule originally filed by him, was disallowed, and his appHcation 
for leave to amend was refused. The claim was made in the proper 
place in the schedule, as follows: 

"I claim the exemption of $300.00, under the act of the General Assembl.v 
of Pennsylvania, 1849, section one, of the foUowing property: Stock in 
trade in my shoe business at No. 111 Frankstown avenue, in city of Pitts- 
burgh, county of Allegheny, Pa. ; stock In trade conslstlng of shoes and 
slippers, and men's, women's, and children's shoes and slippers, as set eut In 
schedule B, No. 2, under head of C, $300.00." 

The leamed référée (whose action the court simply approved) was 
of opinion that this claim "is fatally defective, in that it does not 
specifically enumerate the articles claimed as exempt under the exemp- 
tion law of the state of Pennsylvania." But, as we hâve said in an 
opinion delivered to-day in the case of Lipman v. Stein, 134 Fed. 235, 
tliough a bankrupt's right to exemption must be deduced from the state 
law, yet it is to be asserted in the manner prescribed by section 7 of 
the Bankruptcy act itself (Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. 
Comp. St. 1901, p. 3425]); and that section does not require Vmt he 
shall enumerate the articles claimed as exempt, but only that ''the 
claim for such exemption as he may be entitled to" shall appear in the 
schedule which he is required to file. The claim in this case was for 
$300 "of the * * * property * * * set out in schedule B, 
No. 2, under head of C," and that the bankrupt was entitled to the ex- 
emption of that property to the amount stated is unquestionable. This 
was his right, and its déniai was not justified by the fact that, in set- 
ting out the entire property, he seems to hâve excessively estimated it» 
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value. What he meant to daim was so much of that property as was 
of the value of $300, and this, we think, he made clearly apparent. 
The law imposed no further condition upon him. It nowhere exacted 
a spécification and appraisement by him of the articles claimed. Hav- 
ing given notice of his claim, it was not bis duty, but that of the trustée 
(section 47, subd. 11, 30 Stat. 557 [U. S. Comp. St. 1901, p. 3439]), 
to "set apart" the bankrupt's exemptions and report the items and esti- 
mated value thereof to the court." And there is not a word in the 
statu te to warrant the conjecture that Congress intended that the bank- 
rupt himself should make an itemization and estimate which the 
trustée, in performing the function expressly assigned to him, might 
wholly disregard. 

It is true that amongst the forms promulgated by the Suprême Court 
is "Schedule B (5)," in which is contained the words: "Property 
claimed to be exempted by the state laws, its valuation," etc. But, 
waiving the question whether in this instance the property claimed 
and its valuation were not stated in substantial accordance with this 
direction, it is enough to say that we do not understand it to be any- 
thing more than a direction. It could not bave been intended to be 
mandatory. Thèse forms were not designed to effect any change in 
the law. They are "forms," and nothing more. As was said by the 
Suprême Court (General Order 38, 89 Fed. xiv, 38 C. C. A. xxxvii), 
they are to be "observed and used with such altérations as may be nec- 
essary to suit the circumstances of any particular case" ; and, under 
the circumstances of this case, we décline to hold that the failure of the 
bankrupt to precisely observe one of them was fatal to his claim, be- 
cause we could not do so vvithout subordinating substance to form, and 
refusing a légal right, merely on account of a defect in procédure, which 
has caused no injury to any one, and which, if requisite, might be 
cured by amendment. General Order 11, 89 Fed. vii, 32 C. C. A. xiv ; 
Rev. St. § 954 [U. S. Comp. St. 1901, p. 696] ; In re Duffy (D. C.) 
118 Fed. 926 ; In re White (D. C.) 128 Fed. 513. 

For the reasons that hâve been stated, the order to which this 
pétition for revision relates is reversed, and the matter of the bankrupt's 
claim for exemption is remanded to the District Court for further pro- 
ceedings in conformity with this opinion. 



THE D0R0HE3STER. 

THE THORNHILL. 

(District Court, D. Maryland. July 2, 1903.) 

1, CoLtisioN— Damages— Commissions on Disbuesbments. 

Comniisslons for disbursing the amount requlred to pay repalr bîll» 
on injuries due to a collision constitute a proper Item of collision dam- 
ages, wlien the ovrners are foreigners, and the amount has to be pald to 
agents who perform the service for the owners. 

[Ed. Note.— For cases in point, see voL 10, Cent. Dlg. Collision, i 283.] 
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2. Same— Agexcy Fee. 

A reasonable fee for service of the ship's agent In arrangtng blds, 
drawing up contracts, and holding consultations and other services in 
connection wltà repairs of collision damages is a proper Item of collision 
damages when the owners of the damaged ship live in a foreign country, 
especially when the ship is a modem steel steamer, the repairs of which 
require spécial superintendonce and knowledge of the responsibility of 
bidders at the port where repairs are made. 

In Admiralty. Consolidated libels. On exceptions to commission- 
er's report. 

For the décision on the merits, see 121 Fed. 889, and 134 Fed. 1023. 

T. Wallis Blakistone, Convers & Kirlin, and John M. Woolsey, for 
the Thornhill. 

Daniel H. Hayne and Robert H, Smith, for the Dorchester, 

MORRIS, District Judge. The commissioner disallowed the items 
of damage in Exhibit No. 2 for costs connected with making photo- 
graphs of the damaged parts of the Thornhill. Thèse items of expense 
were inctirred to procure évidence illtxstrative of the appearance of the 
ship after the collision, for use in court at the hearing of the cross-libels 
for collision, and are not connected with the necessary expenses of 
making repairs, which was the matter referred to the commissioner. 
The exception is overruled, and the commissioner's rtiling sustained. 

The disallowance of the item in Exhibit No. 4, for costs of certiiîed 
copy of master's protest, is approved for the same reason. 

The commissioner disallowed certain items of painting and labor 
and material and part of the cost of dry-docking charged on the dam- 
age Exhibit No. 6, as not made necessary by the collision damage. This 
ruling is well supported by the testimony, and the exception is over- 
ruled. 

The commissioner has ruled against two items claimed as part of the 
expense to the owners of the Thornhill caused by the collision, which 
I think should be allowed under the circumstances of this case. The 
Thornhill was owned in Great Britain, and her owners could not per- 
sonally supervise the repairs made in Baltimore and New York which 
resulted from the collision. The items disallowed are sums actually paid 
by the owners of the Thornhill to their agents in New York for services 
in connection with repairs. The first is an item of 2J4 per cent, com- 
mission for disbursing the amount required to pay the repair bills. 
This service required the agents to scrutinize the bills, compare them 
with the contracts, pay them, keep accounts, and render a statement 
accompanied with the vouchers. That is a service which the owners 
of the Thornhill could not escape from unless they sent some one from 
England to New York to pay out the money at a much greater outlay. 
When the owner of the damaged ship lives in a foreign country, the 
expense he is subjected to in making repairs it seems to me often in- 
cludes a reasonable compensation to the person he is obliged to em- 
ploy on the spot to disburse the money. Where such an expense was 
necessary and reasonable, and has been incurred in good faith, and 
paid, I cannot see why it should be excluded as not a necessary ex- 
pense of making the repairs. The décisions of our admiralty courts 
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have not been in entire harmony as to this item of expansé, and doubt- 
less it is the différence in circumstances which have led to différent rul- 
ings. In this case the owners resided in England, and the repairs were 
made in New York, and I do not see how this expansé could be avoided. 
The same reasoning applies to another item disallowed by the com- 
missioner. The owner's agent in New York, who attended to arrang- 
ing to obtain bids from différent shipwrights for repairs, who consulted 
with the Lloyds surveyor and Lloyds agent and the spécial surveyor 
as to the repairs, and as to what would be required to enable the steam- 
ship to regain her rating, who attended to awarding the contracts and 
other services in connection with the repairs during the 27 days the re- 
pairs were in progress, charged the owners and were paid a compen- 
sation of $150. The Thornhill is a modem steel steamer, the repair 
of which requires carefui expert superintendence with a local knowl- 
edge of the machinists who make bids, and such service a shipmaster 
could not be expected to be compétent to give. I think such a charge, 
when entirely reasonable, and made in good faith, and paid by the own- 
ers of the damaged steamer, should be allowed. 

I sustain the exceptions to the disallowance of the two last-mentioned 
items. Ail other exceptions are to the disallowance of items as to which 
the testimony was conflicting, and the commissioner's rulings are af- 
firmed. 



In re HERRMAN. 
(District Court, S. D. New York. June 8, 1900.) 

1. BANKBtrPTCy — FOBM OF PEOCEEDINGS — PeNDENCY — DiSCHASGE — Bab. 

That a proceeding against the bankrupt under Bankr. Act March 2, 
1867, c. 176, 14 Stat. 517, was pending and undlsposed of at the time 
he applied for a discharge in new proceedings instituted under Bankr. 
Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Gomp. St. 1901, p. 3418], was 
no bar to such discharge from a debt proved in the former proceedings, 
which had been kept alive by judgment, etc. 

BROWN, District Judge. A motion is made for leave to amend the 
fourth spécification of certain creditors in opposition to the bankrupt's 
discharge by alleging the pendency of former proceedings in bank- 
ruptcy under Act March 2, 1867, c. 176, 14 Stat. 517, and of an applica- 
tion for a discharge therein which is still pending and undetermined. 
That spécification, as it stands, states that the discharge of the bankrupt 
was refused in the former proceeding. Investigation shows that no 
order to that effect has ever been entered. The moving creditors have 
a claim which was proved in the former proceedings, and which has 
been kept alive by a judgment obtained thereon in 1898. The présent 
motion is based upon the theory that the refusai of a discharge in the 
former proceeding would be res adjudicata as respects the same debt 
in the présent proceeding, and that the pendency of the old applica- 
tion for a discharge would be good as a plea in abatement as of a former 
suit pending, and that the discharge of the old debt can only be sought 
or obtained in the old proceeding. On considération, I am unable to 
sustain this view. Proceedings in bankruptcv are doubtless in the na- 
ture of a suit (Sandusky v. Bank of Ind., 33 Wall. 289, 23 L. Ed. 155 ; 
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In re Adams, 36 How. Prac. 270, 271, Fed. Cas. No. 40; In re Com- 
stock, 3 Saw>'. 128, Fed. Cas. No. 3,077), and no doubt the refusai of a 
discharge under the act of 1867 would be ras adjudicata upon any 
subséquent application for a discharge under the act as respects the same 
debt; and similarly, while a former proceeding is pending, no subsé- 
quent application for a discharge from the same debts would be en- 
tcrtained under the same act. But thèse rules. in my judgment, hâve no 
application to proceedings for a discharge under wholly independent 
and widely separated statutes of bankruptcy, like those of 1867 and of 
1898. The provisions regulating discharges are quite différent in the 
two statutes, so that, though a discharge were refused under the act of 
18G7, the bankrupt upon the same facts might be entitled to a discharge 
under Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418]. The facts stated in the moving affidavits and the records of this 
court furnish a strong presumption that the proceedings for a discharge 
under the former act were virtually abandoned in 1879, as the bankrupt 
was not likely to succeed in obtaining it. There were then numerous 
spécifications in opposition to his discharge, two of which were the 
same as are raised in the présent proceeding, and which would bar a 
discharge under the présent act if approved. The former proceeding, 
which lias never been determined by the entry of any order refusing 
a discharge, can hâve no greater force as a bar to the présent proceed- 
ing, however, than if an order of refusai had been in fact entered. But 
even if such an order had been entered, and even if the refusai was 
solely upon grounds which would bar a discharge under the présent 
act, the debtor would, in my judgment, still be at ïiberty to proceed for 
a discharge under the act of 1898 without référence to the act of 1867, 
or any proceedings under it; and his right to a discharge now must 
be determined by the provisions of the présent act alone. The only 
effect of a refusai of a discharge under the old act was to exclude the 
debtor from ail relief under the act, and to leave his debts existing as 
before. The act of 1898, passed twenty years after the repeal of the 
act of 1867, marks a new beginning. ït is wholly independent of the 
former act. It was designed to give to debtors a fresh start in life, 
freed from the weight of ail former debts, except such as are expressly 
exckided from the opération of the présent act. Old debts existing 
under the former act, and kept alive until now by subséquent judgments, 
are not excepted from the new act, though a discharge from them under 
the former act was denied. They are therefore presumably within 
the intent of the présent statute. The long disability of the debtor 
under the pressure of his old debts is, in efïect, made by the présent act 
a sufficient punishment for the offenses which previously barred his dis- 
charge. The new act, as respects discharges, supersedes the old ; and 
its design to give freedom to ail debtors upon an honest compliance 
with its provisions, subject only to its own restrictions, would be clearly 
thwarted pro tanto if relief under it were refused merely because sim- 
ilar relief had been refused under the act of 1867. Upon this view of 
the intent of the présent act, it follows that the facts desired to be set 
up in opposition to the discharge are immaterial, and would constitute 
no bar to a discharge ; and un that ground the motion is denied. 
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LOMBARD S. S. CO., Ltmlted, et al. v. ANDERSON. 
(Circuit Court of Appeals, Fourth Circuit. Noveinber 15, 1904.) 

No. 540. 

1. SEAMEN— MaSTER of TEAMP StEAMSHIP— RiGIIT TO DlSClIARGE. 

Thie master of a steamshiip seeking cargoes wlierever they can be ob- 
talned, who Is not employed for any particular voyage or for any stated 
time, Tnay be discharged by tlie owners at any time, witliout assigning any 
cause and witliout incurring liability for damages, uniess they bave sur- 
rendered tliat right by tlie contract of employaient. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, § 250.] 

2. SAME— WAGES— DiSCIÎAEGE IN POBEIGN POBT. 

Where, by his contract of employment, tlie master of a steamshlp was 
to be returned to the port of shipment at the termination of liis employ- 
ment, and he was discharged at a forelgn port, he is entltled to recovor 
wages until his arrivai at the port of employment, and the expense of his 
passage there. 

■'î. Sambî— Expense of Sickness. 

A seaman is not entitled to recover from the owner of the vessel tlie 
expansés Incident to his sickness, occurrlng after his rightful discharge in 
a forelgn port, although he may, under his contract, be entitled to wages 
until his arrivai at the port of his employment. 

4. Same— Alleged Négligence op Masteb— Evidence Considered. 

Evidence considered, and held insufflcient to sustain allégations of négli- 
gence or incompétence on the part of a master in connection wlth the 
grounding of his vessel in a strange harbor, such as to entitle the owners 
to recoup the damages sustained by them agalnst his clalm for wages, 

Appeal from the District Court of the United States for the District 
of Maryland, in Admiralty. 

Edward I. Koontz (George Whitelock, on the brief), for appellants. 
George T. Mister (Beverly W. Mister and A. Partlett Lloyd, on the 
brief), for appellee. 

Before GOFF, Circuit Judge, and BRAWLEY and PURNELE, 
District Judges. 

GOFF, Circuit Judge. This appeal is from a decree rendered by the 
District Court of the United States for the District of Maryland against 
the respondents below for wages due the libelant as master of the steam- 
ship Salamanca, as well as for board bills and passage money from the 
port of his discharge back to the port of shipment. The libelant, who 
had been master of said steamship more than two years, was discharged 
at Manila on September 12, 1902. The Lombard Steamship Com- 
pany, Limited, was the owner of said steamship, and John White was 
managing owner thereof. The master claimed in his libel that he was 
entitled to hâve his passage paid to New York City, where he was 
employed, and wages up to the date of his arrivai at that port, as he 
was dismissed abroad; that soon after being so employed he took 
charge of said steamship, and remained in command of her until dis- 
missed ; that on being so discharged he proceeded with ail dispatch to 
the said port of New York, where he arrived December 22, 1903 ; 
that, in addition ta the sum so due him as wages, he paid his passage 
money home, and that he also paid for his board and lodging in Manila, 



LOMBâKD s. s. CO. V. ANDERSON. 569 

and for fées, medicine, and attendance in a hospital at that point; that 
the ovvners of said ship refused to pay him said sums so due him ; and 
that he placed his damages at $1,350. 

The respondents claimed that the master was discharged because of 
his incompetency, and on account of his careless management of the 
steamer, and also for the reason that he was habitually intoxicated. 
They charged that because thereof the steamer was damaged by being 
stranded on a reef in the harbor of Masinloc, to the great loss of the 
owners, and that there was nothing due him by them on account of 
wages, or for any other cause whatsoever. Much testimony was taken 
and considérable documentary évidence introduced, when the court 
below, on a hearing, rejected the hbelant's daim for expenses incurred 
because of his sickness in Manila, but allowed his wages as master, 
as claimed by him, and also his traveling expenses from Manila, the 
place of his discharge, to New York, the port of his shipment. 

The appellee did not prove that he had been employed as master for 
any particular voyage, nor for any spécial period of time. The steam- 
er sought employment wherever it could be obtained, and at the time 
the master was discharged it was under charter for use in Philippine 
and Chinese ports. 

The owners of the steamship had the right to remove the master 
at any time, and that without assigning any cause, and without being 
liable for damages, unless they had, by the terms of their contract with 
him, yielded that right, which it seems they did not do. The absolute 
right of the owners of such a vcssel to remove the master, with or with- 
out cause, is incontestable. Montgomery v. Wharton, 2 Pet. Adm. 
397, Fed. Cas. No. 9,737; Clayton v. Schooner Eliza B. Emory (C. C.) 
4 Fed. 342 ; Montgomery v. Henry et al., 1 Dali. 50, 1 L. Ed. 32, 1 
Am. Dec. 223. 

It is quite clear from the évidence that the master was to be returned 
to New York at the end of his employment, and consequently he is 
entitled to be reimbursed the expenses incurred by him for that pur- 
pose. The sum paid by the master for hospital and médical charges 
were because of sickness from which he suffered subséquent to his dis- 
charge, and, even if the rule applied that a seaman taken sick while 
in the service is entitled to médical attention at the expense of the ship, 
it would not cover this case, where the sickness did not occur while 
he was in the service. 

In our opinion, the testimony does not sustain the allégations in the 
answer that the master was either careless or incompétent, nor does 
it show that he was habitually intoxicated. So far as the grounding 
of the vessel on the coral reef in the harbor of Masinloc is concernecl, 
the testimony fails to show either négligence or misconduct on his part, 
and the only witness examined who was with him at the time of the 
accident expressly dénies that he was intoxicated. He had the services 
of a pilot when he entered that harbor — a native pilot, whose services 
he was not permitted to retain. There was no chart of the harbor, 
nor buoys, and no lights in it, and no marks of any kind except natural 
objects. He had never been in the harbor before. He requested that 
a pilot take him out. and the agent of the charterer furnished one for 
that purpose — one who had surveyed the harbor, and who was supposed 
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to be thoroughly compétent. While there is some conflict in the testi- 
mony between the master and this pilot as to what occurred at the time 
o£ the grounding of the vessel, we find nevertheless from it that the 
accident, if not caused by the mistake of the pilot, was the resuit of an 
error of judgment on the part of the master. The master had had ex- 
périence for many years on the sea ; he had been in the service of the 
appellants for a long time; and evidently possessed their esteem and 
confidence ; and bis good f aith and discrétion should not be questioned 
simply because of the unfortunate results attending the sailing of the 
vessel from Masinloc Harbor. In order to sustain the charge of in- 
competency against the master, the évidence should be clear and satis- 
factory ; the onus probandi, as a matter of course, being on the owner. 
The Camilla, Swabey, 313 ; The Atlantic, 9 Jur. N. S. 183. 

Finding as we do that there was not either négligence or misconduct 
on the part of the master, it follows that there was no forfeiture of the 
wages due him, and that the respondents were not entitled to recoup 
against him the damages claimed by them to hâve been caused on ac- 
count of the grounding of the vessel. 

The weight of the testimony shows that the master was entitled 
to recover his wages from the time of his discharge to the time he 
reached the port of New York, and also his necessary traveling ex- 
penses while making that journey. 

The assignments of error are without merit, and the decree appealed 
from is affirmed. 



DU BOIS V. MAYOE, ETC., OF CITY OF NEW YORK et al. 
(Circuit Court o( Appeals, Second Circuit. November 1, 1904.) 

1. Attoknets— Substitution— Conditions. 

Where plaintlff's attorneys -vcere employed uncler a contract for fées 
contingent on their ultimate success in tiie Iiti,t;ation, it was within the 
discrétion of the court to make an order granting plaintiff a substitution 
of attorneys on a disagreement wlth them, couditional on plaintiff's pay- 
ment of a reasonable compensation for the services already rendered and 
for their disbursements. 

[Ed. Note. — For cases In point, see vol. 5, Cent. Dig. Attoriiey and Client, 
§ 114.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

George W. Watt and James M. Dohan, for appellant. 
Frederick Seymour, for appellees. 

Before TOWNSEND and COXE, Circuit Judges, and HOLT, Dis- 
trict Judge. 

PER CURIAM. The only question presented upon this review is 
whether or not the Circuit Court erred in requiring, as a condition of 
the substitution of attorneys, that the complainant should pay the at- 
torneys originally employed by him a fair and reasonable compensation 
for the services actually rendered and disbursements made by them. 
We are of the opinion that the most favorable view which can be in- 
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voked by the complainant is that the matter was discretionary with the 
Circuit Court. There is hère no spécial agreement as in Wilkinson 
V. Tilden (C. C.) 14 Fed. 778, expressly reserving to the complainant 
the right to substitute another attorney at any time. There is no spé- 
cifie allégation of misconduct, and no proof whatever of which to pred- 
icate misconduct on the part of the attomeys. It is simply a case of 
disagreement between attorney and client, and, although the complain- 
ant has an undoubted right to change his attorneys, it should be upon 
condition that he pay them fair rémunération for services already per- 
formed. The agreement hère was that the attomeys should receive 
a contingent fee dépendent upon ultimate success. If permitted to 
discharge them without condition, the complainant would deprive them 
of the opportunity to earn the contingent fee, and leave them dépendent 
upon the efforts of other counsel in whose sélection they hâve had no 
participation, thus leaving them practically remediless. 

We think the decree of the Circuit Court was correct, and should be 
affirmed. 



A. LESCHEN' & SONS ROPE CO. v. BRODERICK & BASCOM ROPE CO. 

(Circuit Court of Appeals, Eighth Circuit. December 24, 1904.) 

No. 2,055. 

1. Tbade- Marks— TTnfatb Compétition— Fedekal Cousts- .TURigDiCTiON. 

In a suit bet\^-een citizens of the saine state for infringement of a trade- 
marlj, the fédéral court has no jurisdiction of an issue of alleged unfair 
compétition ; its jurisuiction being confined to the trade-marli as regis- 
tered. 

[Ed. Note. — Unfair compétition, see notes to Scheuer v. MuUer, 20 G. C. 
A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 376.] 

2. Same— Eegistebed Maek. 

In a suit in the fédéral courts for Infringement of a trade-marlt be- 
tween citizens of the same state, the validity of the trade-mark dépends 
on the mark as registered, and not as used by complainant In the manu- 
facture of its goods. 

3. Same— CoLORED Stband op Wibe. 

An alleged trade-mark, consisting simply of a colored strand In a wire 
rope, not restricted to any particular color, Is invalid. 

4. Same — Registeeed Mark. 

A registered trade-mark, consisting of "a red or other dîstinctively col- 
ored streak applied to or woven In a wire rope," without furtber de- 
scribing the streak, was too indefinite to be sustained as a valid trade- 
mark. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 
See 123 Fed. 149, 

George H. Knight and James C. Jones, for appellant. 

James P. Dawson (Dawson & Garvin, on the brief), for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 
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AMIDON, District Judge. Both complainant and défendant are 
corporations organized under the laws of the state of Missouri, and are 
engaged in manufacturing wire rope in that state. The complainant 
has registered a trade-mark under the act of March 3, 1881, c. 138, 21 
Stat. 503 [U. S. Comp. St. 1901, p. 3401], which it daims the exclusive 
right to use, as indicative of its manufacture. In its statement filed 
with the Commissioner of Patents, it describes its trade-mark as fol- 
lows: 

"The trade-mark consists of a recl or otlier distinctively colored streak ap- 
plied to or woveii in a wire rope. Tlie color of the streak may be varied at 
will, so long as it Is distinctive from the color of the body of the rope. The 
ussentlal feature of the trade-mark is the streak of distinctive color produced 
in or applied to a wire rope. This mark Is usually applied by painting one 
strand of the wire rope a distinctive color, usually red." 

The appellant, who was complainant below, filed its bill to restrain 
the défendant from infringing this trade-mark. The trial court sus- 
tained a demurrer and dismissed the bill. 

Much is said in the brief of appellant to the effect that the défendant 
has been guilty of unfair trade compétition by palming off on the pub- 
lic ropes of its manufacture as complainant's rope. This is a subject, 
Iiowever, over which the fédéral courts hâve no jurisdiction. Com- 
plainant and défendant are both citizens of the same state, and for this 
reason jurisdiction is confined to the trade-mark as registered. If that 
mark is invalid, the fedeial courts are without authority to grant any 
relief on the ground of unfair trade compétition. Élgin National 
Watch Co. V. Illinois Watch Case Co., 179 U. S. 665, 21 Sup. Ct. 270, 
45 L. Ed. 365. 

Is, then, the trade-mark as registered a valid trade-mark? We do 
not think it is. Throughout their brief, counscl for appellant refer to 
its trade-mark as a "strand of a wire rope of a distinctively différent 
color from the other five strands of the rope." That is not, however, 
the trade-mark claimed in the statement as filed. The court has no 
power to make such a restriction. It is the registration, and not the 
manufacture, which controls the fédéral courts in determining the 
validity of a trade-mark when plaintiff and défendant are citizens of 
the same state. If the statement is so gênerai as to render the mark 
described invalid as a trade-mark, the court cannot sustain a more 
restricted mark which the claimant actually uses in his manufacture. 
"The plaintiflFs hâve not restricted themselves to any particular descrip- 
tion of goods comprised in such class. Their registration must stand 
or fall as a whole, for that to which they déclare in their registration 
they intend to appropriate it. There is no provision in regard to trade- 
marks, such as there has been and is in regard to patents for inven- 
tions, that a suit may be maintained where the grant is valid as to a 
]3art, but not as to the whole." Smith v. Reynolds, 22 Fed. Cas. 638. 
No. 13,098 (Blatchford, J.). 

Furthermore, we do not think that a mark which consists simply in 
a colored strand in a wire rope, but is not restricted to any particular 
color, can be sustained as a valid trade-mark. In such a case it is the 
color which constitutes the mark, and not its configuration, and a right 
to vary the color indefinitely would destroy that distinctive character 
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wliich must inhere in a valid trade-mark. This vvas the holding of 
Judge Lowell in tlie case of Dodge Mfg. Ce. v. Sewell & Day Cordage 
Ce, in the Circuit Court for the District of Massachusetts, decided July 
5, 1898, but not reported. That case involved the manufacture of or- 
dinary hemp rope. The trade-mark described in the statement was as 
follows : 

"The gênerai feature of sald trade-mark Is a eolored tliread, contrasting 
witli the oolor of the rope, and twisted in the strands of the rope, and period- 
Ically visible along the rope." 

Of this trade-mark, Judge Lowell said: 

"A colored thread of some sort twisted in the rope is evidently almost or 
quite the only possible way of marking or identifying the rope itself, and it 
is in évidence that a colored thread has been commonly iised for many years 
for such a purpose, though seldom, if ever, has it been used as a mark of 
origin. The défendant at one time twisted a blue thread into each strand 
of the transmission rope which it manufactured, but, upon notification by the 
complainant that confusion might arise, it ceased to do so at once, and has 
since used red threads instead. If the complainant has any trade-mark, it 
Is plainly conflned to blue thread, for that is the only mark the complainant 
ever used. To allow the complainant the exclusive right of twisting into rope 
threads of any and ail colors would give it a monopoly of the only practicable 
way of marking rope. Where a trade-marlc is a figure or design, the owner's 
right may well cover that figure or design reproduced In any color, for the 
identity of figure may mislead the purchaser in spite of the différence of 
color. In this case the defendant's red thread wlll emphasize the différence 
between its rope and the complainant's blue-thread rope, and cannot decelve 
anybody." 

An injunction was refused to restrain the défendant from continuing 
to use the red thread in its manufacture. 

A more serious defect, however, in the complainants' trade-mark hère, 
arises from the fact that the mark is not confined to a colored strand of 
the rope. It is described throughout the statement as a "streak." 
This term is wholly indefinite. A streak might be a straight Une run- 
ning lengthwise of the rope, it might run as circles around the rope, or 
it might run in spirals, as is indicated by the picture of a section of the 
rope which accompanies complainants' statement. There is no claini 
that complainants, in their manufacture, ever ranged through the vari- 
ons forms and colors covered by their statement as filed. It is quite 
likely that they hâve confined themselves to a distinctive color of one 
of the several strands of the rope. This, however, is not the language 
in which their claim is embodied in the statement filed with the Com- 
missioner of Patents, and the court is compelled to look to that state- 
ment, rather than to the manufacture, for we are not hère dealing with 
a common-law trade-mark, based upon use, but a trade-mark claimed 
and described in a written statement. A trade-mark, to be valid, must 
be as distinctive and individual as a signature. The trade-mark claim- 
ed by the complainant has neither individuality of form nor of color. 
It may take any of several différent forms, and each of thèse forms may 
be presented in at least ail the seven primary colors. The décision of 
the lower court is affirmed. 
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WESTON ÏÏLECTRICAL INSTRUMENT CO. «. STEVBNS Pt aL 
(Circuit Court of Appeals, Second Circuit. November 3, 1904.) 

No. 175. 

1. Patents — Reissuk— Electeicai, Measueing Instrument. 

Ttie Weston relssued patent. No. 11,250 (original No. 433,637) for an 
electrical measurlng instrument used for measuring the différence of 
potentlal between tlie terminais of an alternating current circuit, wliile 
disclosing patentable invention in so proportioning tlie parts of the ap- 
paratus as to reduce the effect of self-induction to a negligible quan- 
tlty, is Invalid as a reissue because the description in the original pat- 
ent fails to show such Invention, or that It was Intended to be secured 
thereby. 

2. Same— Invention. 

The Weston patent, No. 470.340, for an Improvement In the electrical 
measuring instrument described in the patentee's reissue patent, No. 
11,250, Is void for lack of patentable invention In view of the prior 
art. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see 119 Fed. 181. 

This cause cornes hère on appeal from a decree of the United States 
Circuit Court for the Southern District of New York, adjudicating the 
validity and infringement of claims 2, 4, 6, 10, and 12 of reissued patent 
No. 11,250, granted June 28, 1892, and of claim 1 of patent No. 470,340, 
dated March 8, 1892, both granted to Edward Weston, and owned by 
complainant. 

Henry N. Paul, Jr., and Jos. C. Fraley, for appellants. 
William H. Kenyon, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. As found by the court below, the 
reissued patent in suit covers the first practically successful commercial 
alternating current volt meter, and said instrument is recognized as the 
standard for measuring différences of potential in alternating current 
circuits. In tliese circumstances this court has undertaken an exami- 
nation of the records and briefs with a disposition to give to the owner 
of said patent the benefit of the presumption thus raised in its favor. 

The question of validity of the reissued patent dépends upon the 
détermination of the two following contentions of défendants, namely: 
(1) That Weston did not discover a single principle or solve a single 
problem in the art of measurement of alternating currents which had 
not already been so far worked out and published that no invention was 
required to overcome the alleged difficulties in the way of the practical 
application of the prior art. (2) That, if invention was required for 
the practical solution of the alleged problem, it was not disclosed by 
Weston. 

The alleged invention, as stated in the spécification — 

"Consists. broadly. In a flxed or stntionary coll and a coll osclllating or Tl- 
brating on tnclosed pivots in the lield of force of said statlouary coil, said 



WESTON ELECTRICAL INSTKUaiENT CO. T. STEVENS. 575 

coils being electrically connected. The vlbrating coil on the passage of the 
current through the circuit, including both colis, assumes an augular position, 
depending upon the différence of potentlal between the terminais of the 
circuit. The reversais of the current in both coils occur simultaneously, and 
hence an index or pointer connected to the niovable coil is always deflected In 
the same direction, thus Indicating the estent of sald augular movement upon 
a suitable scale. My invention further consists in the construction and ar- 
rangement of the Instrument, as hereinafter more particularly polnted out." 

And the improved instrument covered by the patent is described by 
complainant's expert as follows : 

"The improvement described In the reissue patent. No. Il,2.ô0, relates to 
an Instrument for measuring the différence of potential between the terminais 
of an alternating current circuit. The instrument is of the type designated 
as an electro-dynamometer ; that is, It is an instrument whose indications 
dépend upon the mutual action between two coils, one flxed and the other 
movable, both carrylng an electrlc current. The improvement described in the 
letters patent consists essentially in the mode of supporting the movable 
eoll, the method of applying the springs which counterbalance the action of 
the electrical forces, and In making use of thèse springs to convey the elec- 
trical current to and from the movable coil. The movable coil Is supported 
on pivots running in jeweled bearings so nicely adjusted that friction is 
almost entirely absent, the springs which counterbalance the action of the 
electrical forces are so arranged and connected as not to increase the friction 
upon the supports, and thèse springs being employed for conveylng the elec- 
trlc current to and from the moving coil, they do away with the necesslty of 
uslng any auxlliary connections, mercury contacts, or any other means of 
carrylng the current to and from that coil which might introduce friction, 
and so become a source of error in the Instrument. The improvement further 
consists In so proportlonlng the coils and varions parts of the apparatus that 
exceedingly délicate springs are suffieient to control the motion of the mov- 
able coil, and, therefore, exceedingly small electrical forces are sufBcient to 
produce the movement of the coil necessary to the indications of the instru- 
ment, so reduclng to a negligible amount the dlsturblng effect of self-induc- 
tion when the instrument Is used for the measurement o£ potentials In alter- 
nating current circuits." 

The claims involved are as follows : 

"(2) In an electrical measuring instrument, a stationary coil, a eoll pivoted 
and vlbrating in the field of saW stationary coil, and a spring opposing and 
counterbalancing the impressed action of sald movable coil, the said coils 
and spring being in circuit." 

"(4) In an electrical measuring instrument, a fixed coil, a movable coil in 
the field of sald flxed coil, an index showing the estent of movement of said 
movable coil, and a spring opposing and counterbalancing the movement of 
sald movable coil and In circuit therewith, the sald éléments being con- 
structed and arranged so that said index will be moved dlrectly to show the 
estent of motion of sald movable coil and by the counterbalancing effect of 
said spring be malntained In such position." 

"(6) In an electrical measuring instrument, the combinatlon of a movable 
conductor actuated by the current to be measured in a field of force maln- 
tained by the said current, and a means of indicating the estent of move- 
ment of sald conductor, the said conductor being constructed to olïer sucli 
electrical résistance and of such light weight and so freely movable as that 
the error due to the dlsturbing effect of self-induction of the actuating cur- 
rent In sald conductor shall bear an Infinitésimal ratio to the actual indica- 
tion and be practically nil." 

"(10) In an electrical measuring instrument, a stationary coil, a coil vl- 
brating or oscillating In the field of force of said stationary coil. and a 
spring of conducting material opposing the movement of sald vlbrating coil, 
the said colis and spring being electrically connected." 

"(12) In an electrical measuring instrument, a stationary coil, a coil vl- 
brating or oscillating in the field of force of said stationary coil, two eolled 



GT6 134 FEDERAL REPORTER. 

springs o( conducting material eombined with sald movable coîl, and circuit 
connections, vvliereby sald springs and movable coil are connected in cir- 
cuit." 

On November 1, 1887, J. Cauderay obtained a patent for an electric 
dynamometer. This apparatus was intended to measure and register 
the electric energy of a direct entrent. It included an electric meter in, 
combination with an electro dynamometer. The latter, which the pat- 
entée States "may be used separately," comprised a iixed or stationary 
coil or bobbin and a movable one. This movable bobbin "consists of 
a single wooden ring or core, on which is wound a very long, fine wire 
offering an electrical résistance of about a thousand ohms." It is sup- 
plied with a current of electricity through springs of conducting ma- 
terial coiled in opposite directions, "which serve to allow the current 
to enter and leave without affecting the free movement of the bobbins." 
An index shows the extent of the movement of said movable coil. This 
coil or "bobbin is pivoted * * * at the top and at the bottom, rest- 
ing with its vertical trunnions in two bearings, which are adjustably 
attached to the frame of the machine. * * * To secure its inde- 
pendence and sensibility, the bobbin is at its center suspended from a 
silk thread attached to a flexible arm." 

Counsel for complainant attempts to meet the disclosures of Cauderay 
as follows : His patent was a paper patent, and described an instrument 
which was designed for direct currents only. It could not hâve been 
practically used except in a level position, nor adapted to alternating 
currents without substantial modifications because of said thread sus- 
pension, a certain supplemental spring, and of the cumbersome and 
heavy movable coil. It is not clear that the coiled so-called springs of 
Cauderay, apparently constructed of copper, performed any opposing 
and counterbalancing spring functions. And that Cauderay, being a 
paper patent, did not sufficiently disclose a principle of construction 
and opération, so that only mechanical skill was required to adapt it to 
alternating currents, is indicated by the fact that after its issue elec- 
trical experts were agreed that no practical means had been devised for 
measuring alternating currents. If, therefore, the reissue were an 
original patent, and the patentée were confronted by Cauderay alone, 
liis improvement might be held to be patentable on the theory stated by 
complainant's expert that it "consists in so proportioning the coils and 
varions parts of the apparatus that exceedingly délicate springs are 
sufficient to control the motion of the movable coil," etc. But Weston 
did not confine his inventive ingenuity to electrical measuring apparatus 
for alternating current instruments. Counsel for complainant, refer- 
ring to direct current instruments, states that Mr. Weston had been a 
pioneer in that field also, and had given the art what are to-day the 
standard and best and best-known portable direct current instruments 
in the world. Thèse are shown in Weston patents Nos. 393,386 and 
392,387. Weston's patent No. 392,387 was granted November 6, 1888, 
and is therefore prior by some 14 months to the patent in suit. The 
spécification states as follows : 

"I design this Instrument prineipally for the measurement of current- 
prcssure or electromotive force in volts. To this end I support the coil upon 
.leweled pivots, as already explained, so that It wlU turn with the minimum 
o£ friction, and I oppose to its movement the reslUency of a pair of very 
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délicate springs. In the path of the current before It reaches the coll, I 
place a high résistance very large iu proportion to the internai résistance of 
the dynamo, or battery, the current-pressure of wbich Is to be measured." 

Complainant brought suit in this circuit for infringement of said 
patent, and on March 2, 1904, Judge Wheeler filed an opinion sustain- 
ing its validity. 138 Fed. 939. The following citations from said opin- 
ion indicate its bearing on the validity of the patent in suit: Judge 
Wheeler, after having described the invention, and stated that Weston 
"did not discover that a Coil in a magnetic iîeld would be moved by a 
current through it against lesser uniform résistance through distance 
in proportion to the strength of the current," says as follows : 

"What he dld Invent was the arrangement of proper devices in an instru- 
ment for producing, measuring, and Indlcating such a movement of the coll." 

And, referring to the prior art, and especially to Weston's prior pat- 
ent No. 334,143, as the closest approach to the patent there in suit, Judge 
Wheeler says : 

"But in no one of them is there set forth a coll wound upon such a frame 
mounted on pivots with counter-acting springs carrying the current in sucli 
an arc-shaped magnetie field, nor the combina tion of any of the parts of the 
jiatent in suit to as great an extent as that patent. If that patent does not 
anticipate this invention, it seems clear that none nor ail of the others will. 
That patent shows a iield * * * in whlch a coil of wire wound about 
rtiamagnetic métal is suspended In torsional springs, and made to move in 
the field by an electric current through the coil against the force of the 
springs, and to indicate the movement by a pointer on a scale. In an instru- 
ment of that patent may be found a coll moving in a permanent magnetie 
field protected in the same way ; but the high torsional suspendlng wires for 
the coil prevent making the instrument compact, or capable of opération ex- 
i-ept in a level position; and it was not a practicable electric measuring in- 
strument for use in many places where such instruments are desired, and 
where that of this patent can be used. • » » The patent in suit seems to 
be an improvement over the prior patent by mounting the coil on pivots 
iu an arc-shaped magnetie field between the pole-pieces of a horse-shoe magnet 
and a soft-iron core, instead of suspending the core upon the torsional wires 
in the magnetie field of the other patent. That this new arrangement of 
the toi] upon pivots In this form of magnetie field, which would be by the 
arrangement of the bridge pièces permanent, was a great improvement on 
ail or any prior electric measuring instruments, is very plain and obvlous 
from an observation of the things which had gone before. It involved in- 
\-ention of high order, and resulted in great success. Neither the anticipa- 
•'ions relied upon nor the alleged want of patentable novelty seem to defeat 
or afCect the validity of the patent for this improvement." 

Recurring now to the éléments of the reissued patent by which it 
was differentiated from Cauderay, we find in No. 392,387 an instrument 
"capable of opération except in a level position," and therefore "a prac- 
ticable electric measuring instrument" in any and ail places, because 
"an improvement over the prior patent by mounting the coil on pivots 
* * * with counter-acting springs" and dispensing with the "tor- 
sional suspending wires." It does not appear that the pivots and 
springs perform any function in the reissued patent différent from 
tliose covered by No. 392,387. It does appear that the objection to the 
iieavy construction of Cauderay was obviated by the coil supported 
"upon jeweled pivots * * * go that it will turn with the minimum 
of friction," its movement being opposed by "the resiliency of a pair 
of very délicate springs." The sole tangible support left for the reis- 
134 F.— 37 
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sued patent îs that it may be claimed to be the first disclosure of the 
means by which the direct current double coil instrument could be so 
adapted to the peculiar conditions characteristic of the alternating cur- 
rent as to resuit in a practical instrument for measuring the différences 
of potential in an alternating current circuit. The weli-recognized ob- 
stacle to the use of the direct current instrument for alternating cur- 
rents was self-induction ; the inertia, so to speak, of the movable coil 
when subjected to constant rapid reversais of current, often of différent 
rates or frequencies of alternation. This drag or reactance is caused by 
the friction of the movable coil. "The problem," says complainant's 
expert, "is to so construct the instrument that, while the coil shall pro- 
duce sufficient magnetic force to insure accuratç indications, their self- 
induction résistance shall be so small in proportion to the total résist- 
ance of the instrument that that total résistance will be practically 
the same when the instrument is used on direct current circuits or upon 
alternating current circuits of any frequency." Prior instruments had 
used suspension attachments and mercury cups and other devices to re- 
duce friction to a minimum. Cauderay used both pivots and a suspen- 
sion device. Weston, in his No. 392,387, supported the "coil upon 
jeweled pivots * * * so that it will turn with the minimum of 
friction." He was the first to solve this problem by a transfer of the 
direct current instrument to alternating currents, and this transfer com- 
prised, as stated by complainant's expert, "proportioning the coils and 
various parts of the apparatus" and "reducing to a negligible amount 
the disturbing effect of self-induction." 

In view of ail the considérations involved and upon a survey of the 
whole situation, we are of the opinion that this transfer and adapta- 
tion involved invention within the familiar rule. 

The claim of counsel for complainant on this point is stated as fol- 
lows : 

"I may say right hère that Mr. Weston does not clalm to hâve discovered 
the magnetic elïects of coiled conductors carrying an electric current. He 
does not claim to hâve discovered the mutual actions of such colis upon 
each other. He recognizes the fact that thèse actions were well known, and 
that instruments had been constructed or proposed making use of such mu- 
tual action of the colis for the purpose of measuring electric currents. What 
Mr. Weston does claim is 'certain features of construction of an instrument 
for the measurement of electromotive forces or potential différences in 
alternating current circuits, which spécial features overcame certain dif- 
ficulties in the use of the magnetic effects of coils of wire for the measure- 
ment of alternating potential différences ; difflcultles which, up to that time, 
had rendered the use of such instruments for such a purpose practically 
valueless,' " 

Assuming, therefore, that such transfer and proportioning of parts 
involved something more than mère excellence of mechanical and elec- 
trical construction, we are brought to a considération of the question 
whether this feature is disclosed or sufficiently suggested in the original 
patent. The only distinct claim to this élément of the alleged inven- 
tion is found in the following language of claim 6 : 

"The said conductor being constructed to ofiCer such electrical résistance and 
of such light weight and so freely movable as that the error due to the dis- 
turbing effect of self-induction of the actuating current in said conductor 
shall bear an infinitésimal ratio to the actual indication and be practically 
nil." 
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The original Weston patent, No. 433,637, describes an instrument 
for measurement of alternating currents only differentiated from Cau- 
deray in the détails shown in Weston patent No. 393,387. It describes 
the application of the construction shown in No. 393,387 to the moving 
coil of the electro-dynamometer. The fact that its effective opération 
is due to the réduction of electrical résistance by a réduction of the 
number of turns of wire upon the coil is not hinted at in said spécifi- 
cation or claims. Nor is it clear that Weston realized the fact that 
such réduction of résistance should be small in comparison with the 
total résistance of the instrument, in order to adapt it to alternating 
currents. While the expert for complainant admits that this is the 
important considération in said construction, there is no statement in 
the original patent differentiating it in this respect from prior direct 
current instruments. 

The expressions in the spécification of the original patent chiefly 
relied on by counsel for complainant to show the conception of the 
invention covered by the reissue are : 

First, that the spools are "surrounded by coils of fine insulated wire," 
etc. But a winding with fine wire, also described in Cauderay, does 
not necessarily imply lightness of construction, but, as is shown in 
Cauderay, applies to the élément of high résistance. The important 
élément, self-induction or reactance, says complainant's expert, "dé- 
pends upon the number of turns and dimensions of the coil." The 
fewer the number of turns, the smaller is the amount of self-induction. 
But the use of a fine wire may or may not imply a decreased number 
of turns. The spécification refers to "shellacked paper" in connection 
with a frame for the movable coil. Hence it is argued "that the in- 
ventor had in mind the réduction of the weight of the movable system 
to a minimum," as, "by making the coils Hght, the inventor is, of course, 
enabled to use fewer turns of wire, and the use of a few turns of wire 
is the very thing that he would do for the sake of reducing the self- 
induction of the instrument." If Weston had originally such réduc- 
tion of weight in mind, he skillfully managed to conceal ail référence 
thereto in his original patent. And when he referred, as above, to the 
material for the frame, he described it not as of light malerial, but "of 
insulating material — such as shellacked paper." It is évident that every 
élément except lightening was covered by the prior art, as already 
shown, and that the effect of so lightening the construction that the 
effect of self-induction should "be practically nil" is first stated in the 
reissue. 

We hâve been confirmed in thèse conclusions by the position which 
counsel for complainant was forced to assume in his brief and upon 
the argument of this appeal. He bas failed to point out any tangible 
or definite statement of invention by the patentée, or any novel, concrète 
création in the construction of the patented device. In his brief he 
contradicts the theory of his expert, and states that "the invention is 
not a matter of electrical proportioning," but that it consists in the com- 
bination of parts constituting the concrète instrument. Thèse parts, 
as defined by him on the argument, were : (1) The closeness of the coil. 
But it does not appear that that was any doser than Cauderay. (3) 
Positive pivots, which would hold the point from sidewise movement. 
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Thèse are described both in Cauderay and Weston's prior patent. (8) 
Springs. The same as those described in his prior patent. (4) Direct 
reading. This is shown in Fig. 4 of Cauderay. In thèse circum- 
stances it is unnecessary to discuss the well-settled rule relative to re- 
issues. It does not appear from the original spécification that the pat- 
entée had any idea of any novel means for obviating the self-induction 
résistance of alternating currents. The claims in suit of the reissue 
cannot be sustained, because the description in the original patent fails 
to show that the invention covered by said claims was intended to be 
secured in the original patent. Walker on Patents, § 233, and cases 
cited; Hoskin v. Fisher, 125 U. S. 217, 223, 8 Sup. Ct. 834, 31 L. Ed. 
759 ; Pattee Plow Company v. Kingman, 129 U. S. 294, 299, 9 Sup. 
Ct. 259, 32 L. Ed. 700; Featherstone v. Bidwell, 57 Fed. 631, 6 C. C. 
A. 487. The improvement of patent No. 470,340 consists in omitting 
the shellac paper frame of the movable coil of the reissued patent in 
suit and in constructing it in its annular shape by winding the wire 
around a mandrel and cementing it together by means of an exterior 
coating of shellac. This construction reduced the weight of the mov- 
able coil, which was the stated object of the alleged invention. The 
spécification of Weston's prior patent No. 392,385 describes a rectan- 
gular coil "wound upon any suitable form" and permeated with shellac, 
"whereby ail the turns of the wire are firmly fastened together," and 
which is removed from the form when the shellac is dry. While No. 
470,340 specifically covers an annular construction, the spécification 
States, "by changing the shape of the former A, I may make the coil of 
any desired form." Other prior publications disclose similarly con- 
structed coils, difïering only in shape from that of the patent in suit, 
in being rectangular with rounded corners. Thèse prior constructions 
were designed for use in direct current instruments. The argument 
that it required invention to use such a coil "of any desired form" with 
an alternating current, or to thus change the shape of the coil, cannot 
be sustained, especially as it does not appear that any diflferent or new 
function was accomplished by reason of such use or change. 

The decree of the Circuit Court is reversed, with costs, and the 
cause is remanded to the Circuit Court, with instructions to dismiss the 
bilU 
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Patents— Invention— Cab Trtjcks. 

The Brlll patents, Nos. 627,898 and 627,900, for car trucks, granted on 
a dlvislonal application as to most of their claims, are void for laek of 
Invention in view of the prior art, and especially of the Thyng patent, No. 
4,276, which discloses every élément of the Brlll combination, with the 
•xception that the links by which the seml-elliptlc springs are suspended 
from the side frame of the truck were not elastic, or extensible. Such 
links, however, were old in the art at the time of the Brill patents, and, 
if any of the claims therein are valid, they are limlted to the spécifie form 
•f llnk described. As bo limlted, held not Infringed. 
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Appeal fiom the Circuit Court of the United States for the District 
of New Jersey. 

For opinion of court below, see 134 Fed. T'T'S. See, also, 125 Fed. 
526. 

Charles H. Duell and John R. Bennett, for appellant. 
Francis Rawle and Edmund Wetmore, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This suit was brought for the alleged 
infringement of two letters patent, No. 637,898 and No. 627,900, both 
granted on June 27, 1899, to George M.. Brill, who assigned them to the 
complainant. The latter of the two patents is divisional in its relation 
to the former. The original application was filed July .3, 1897, and tiie 
divisional application November 9, 1897. Both patents relate to ini- 
provements "in car trucks generally," but "especially to trucks employed 
in passenger service in connection with electric propulsion." The 
spécification of patent No. 627,898 describes the varions parts of the 
truck, and ends with 111 claims. Patent No. 627,900 bas 19 claims. 
Thus the combined claims of the two patents number 130. 

The claims of patent No. 627,898 involved in this appeal are as fol- 
lows: 

"(6) The combination of a truck having a frame, springs supported by said 
frame, hangers movably supported on said sjjrlngs, semi-eliiptic springs 
Connecting said hangers, and means for supporting a car-body on the truck 
connected with said semi-elliptlc springs, substantially as described." 

"(10) The combination, in a car-truclc, of the truek-frame, spring-lînks 
depending from the truck-frame, semi-elIiptic springs Connecting the links, 
and means for Connecting said latter springs with a car-body, substantially 
as described. 

"(11) The combination. In a car-truck, of the truck-frame, transversely- 
swinging spring-links depending from the truck-frame, semi-elliptlc springs 
Connecting said links, and a bolster liaving car-connecting means on said lat- 
ter springs, said bolster being flxed securely to said springs and swinglng in 
unison therewith, substantially as described." 

"(13) The combination, in a car-truck, of the slde frames, the semi-elliptic 
springs movably and resiliently suspended from the side frames, and a bol- 
ster secured to said springs, substantially as described. 

"(14) In a car-truck, the combination with the side frames having axle-box 
pedestals, the longitudinally-disposed semi-eliiptic springs, extensible and 
résilient connections between the ends of the said springs and the side 
frames at or near said pedestals, and a bolster secured to said springs, sub- 
stantially as described. 

"(15) In a car-truck, the combination with the side frames having axle-box 
pedestals, the bolster, longitudinally-disposed résilient supports for the bol- 
ster, and résilient connections between the ends of said supports and the side 
frames, substantially as described." 

"(30) In a car-truck, the combination with the slde frames, of the. longi- 
tudinal leaf-springs, a bolster tying said springs together, links pendent from 
the truck-frame and adapted to move perpendicularly relatively to said frame, 
the ends of said springs resting on said links, and further springs adapted 
to resist the downward movement of the links, substantially as described." 

"(80) The combination, in a car-truck, of the side frames, the semi-elliptic 
springs, a cross-bolster secured to said semi-elliptic springs, links suspended 
from the side bars and attached to snid springs, and further springs com- 
bined with said links adapted to oppose the motion of the slde frames or 
Ihfi semi-elliptic springs, substantially as described. 

"(81) The combination in a car-truck, of the side frames, the semi-elliptic 
springs, a cross-bolster resting on the semi-elliptic springs, links, and springs 
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combined wlth sald links, sald links derivlng thelr support from the slde 
frames, and Connecting the ends of the semi-elllptic springs wlth the slde 
trames, substantially as described." 

"(87) In a car-truck, the combinatlon with the slde frames of a car-body 
supporting bolster, pivotai supports for the bolster depending from the truck- 
frame, a résilient élément dlreetly secured to the bolster and springs for 
supporting sald résilient élément through sald pivotai supports, substantially 
as described." 

The daims of patent No. 627,900 hère involved are as follows : 

"(13) In a car-truck, the combinatlon wlth the slde frames, of the links 
comprlslng bolts plvoted between their ends, sald links being plvotally sus- 
pended from the slde frame, longitudinally-disposed semi-elliptlc springs se- 
i;ured to the lower end of sald bolts, a eross-bolster restlng on sald springs 
and further springs included In' the link suspension of sald semi-elliptlc 
springs, substantially as described." 

"(17) The combinatlon in a car-truck having an upper chord, of the longi- 
tudlnally dlsposed semi-elliptlc springs, a transverse bolster supported upon 
said springs, links depending from and flexibly supported on sald upper chord 
;uid passing through enlarged apertures therein, said links being articulated 
between thelr ends, the ends of the semi-elllptic springs being supported upon 
the lower articulation of sald links, substantially as described." 

In the opinion filed by the learned judge below he states that "it 
is only necessary to consider claim 13," adding that "it is admitted 
on the part of the complainant that, unless this suit can be maintained 
with respect to that claim, it cannot be maintained as to any of the 
claims of patent No. 627,898." For convenience we hère again quotc 
that claim: 

"(13) The combinatlon In a car-truck of the side frames, the semi-elllptic 
springs movably and reslliently suspended from the side frames, and a 
bolster secured to sald springs, substantially as described." 

The main question in the case is whether this conibination was pat- 
entable at the time of Brill's alleged invention. Under the proofs 
it is very clear that the art of truck construction, whether relating to 
car-trucks generally or to trucks employed in passenger service in 
connection with electric propulsion, was old, and in a highly advanced 
state, at the time Brill made thèse patented improvements. The earli- 
est patent which this record exhibits, namely, the patent to Thyng, 
No. 4,276, dated November 18, 1845, shows a four-wheel swing- 
bolster, pivotai car-truck. The bolster in this patent bas a central or 
pivotai bearing and latéral or side bearings ; it is supported upon longi- 
tudinally extending semi-elliptic springs ; the ends of the bolster engage 
with the semi-elliptic springs beneath the side frames; the upper part 
of the bolster strikes against the side frames to prevent excessive latér- 
al movement; the semi-elliptic springs are suspended from the side 
frames by universally moving links, and the links are located adjacent 
to thé axle-boxes, so as to distribute the weight ; the links are attached 
at the central part to the side frames; the side frames are outside the 
wheel base; and the bolster has transverse and likewise longitudinal 
movement as far as the transoms will permit, swinging on the links. 
The foregoing description, which we extract from the testimony of Mr. 
Abbott, the defendant's expert, we think is quite accurate; and we 
also adopt as correct bis conclusion that the Thyng patent discloses 
every feature of the principal combinatlon of the patents in suit, with 
the single exception that the links are not extensible, or, in other words, 
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do not embody a spring. This conclusion is confirmed by the opinion 
of the complainant's expert, Mr. Livermore, who (referring to certain 
prior patents) says : 

"The first is the Thyng patent, No. 4,276, dated November 18, 1845. My 
comparison of the structure showu In this patent with the Brill truck has 
before been fully given. It does not disclose a car-truck embodying the com- 
bination of a truck-frame havlng side frames, a bolster, longitudinally ar- 
ranged semi-elliptic springs supporting the ends of the bolster, the elastic 
links or elastic or extensible suspensions of any kind Connecting the ends of 
the semi-elliptic spring with the side frames. It does, however, embody a 
combination including ail of the above-named éléments except the elastic 
and extensible links, and It has nonelastic links jointed for transverse swing- 
ing to connect the ends of the semi-elliptic spring with the side frames." 

It appears, then, that the only advance made by Brill on Thyng was 
to substitute for the latter's nonelastic links for supporting the semi- 
(dliptic springs extensible or elastic links. But elastic or spring links. 
or spring-suspended links, were old in car-trucks before the time of 
Brill's improvements hère in suit. This record is replète with instan- 
ces in the prior art in which spring-links, or spring-suspended links, 
practically identical with those of the complainant's patent, were em- 
ployed in car-trucks for substantially the same purpose as are Brill's. 
For example, Longstreth's patent. No. 249,962, dated November 22, 
1881, illustrâtes spring-supported links which support the ends of semi- 
elliptic springs. The Heffernan patent, No. 412,256, dated October 8, 
1889, shows the combination of a truck-frame, spring-links depending 
from the truck-frame, semi-elliptic spring Connecting the links, anci 
means for Connecting the latter springs with the car body. In his 
spécification Heffernan states: 

"I bave herein shown my invention as applied to locomotives, and bave 
also described the spring as being connected to certain character of frames or 
trucks ; but I would hersin state that I do not limit my invention either to a 
locomotive or to suspending the same from the bars described, as other 
forms of trucks requiring minor changes In this regard may be used In 
connection with my invention." 

In Graham's patent. No. 503,044, dated August 8, 1893, semi- 
elliptic springs and extensible or spring-links are employed to support 
the car through the truck-frame, instead of through the bolster. But 
hère we agrée with the defendant's expert that "obviously the construc- 
tion and co-active relationship of the parts are the same, and any one 
at ail acquainted with mechanical matters will at once perceive that, 
if a semi-elliptic spring and such spring-links can be employed to sup- 
port a car body in the manner shown in Graham's patent, that it can 
likewise be employed in the manner shown in complainant's patent." 

The patent of Brill and Curwen, No. 610,118, issued August 30, 
1898, upon an application filed November 8, 1896, shows as belonging 
to the prior art equalizing bars movably and resiliently suspended by 
spring-links from the side frames of a car truck. In this connection, 
and as part of the prior art, the Peckham patents, No. 464,353 and No. 
563,685, dated respectively December 1, 1891, and July 7, 1896, merit 
particular considération. In thèse Peckham patents spring-links are 
employed for supporting a load (the nose of the motor) so that it may 
hâve a universal and swinging motion, which is the function broadly of 
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the spring-links of the Brill patent hère in suit. The spring-Iink 
illustrated in Fig. 4 of the Peckham patent No. 563,685 is practicalh- 
identical with that of the complainant's patents. It has the bail and 
socket or universal head at its upper end, seated in a corresponding 
socket in the bar that supports it, and it embodies a spring with which 
the part it supports engages. The spécification of this Peckham patent 
(referring to this spring link) States : 

"The rods, 29, are provided at thelr upper ends with bail bearings, 31, 
operating within sockets, 32, which are bolted between the duplex transverse 
heams, 33. * * * By this construction of motor support the requisite 
flexible connection Is secured for the heel of the motor." 

Testifying with respect to this patent, Mr. Abbott expresses the 
following view, which we think is entirely sound : 

"Peckham employs this universally swinging llnk to support the motor 
in his truck, but obviously It Is immaterlal whether the weight supported by 
such a llnk be a portion of the load of the car or a portion of the weight of 
the motor. The construction of the device and its co-active relationship 
with the parts with which It connects being once understood, It Is adaptable, 
within the common knowledge of any ordinary mechanic, to a multitude of 
mechanical constructions." 

The évidence, we think, fairly leads to the conclusion that the pat- 
entée, Brill, took the combination of Thyng's patent, but, instead of 
using the latter's form of link, substituted therefor another old form of 
link which had been commonly used for the same or analogous purposes, 
namely, an elastic or spring-controlled link, the character and func- 
tion of which were well understood in the art. This substitution may 
hâve secured better results, but it did not involve invention. Stimpson 
y. Woodman, 10 Wall. 117, 19 L. Ed. 866 ; Smith v. Nichols, 21 Wall. 
112, 22 ly. Ed. 566 ; Pennsylvania Railroad Company v. Locomotive 
Truck Company, 110 U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 223 ; Office 
Specialty Mfg. Co. v. Fenton Mfg. Co., 174 U. S. 492, 19 Sup. Ct. 
641, 43 L. Ed. 1058. 

We hâve already made brief mention of the patent to Brill and 
Curwen, No. 610,118, dated August 30, 1898, issued upon an applica- 
tion filed November 3, 1896, which patent is for improvements in 
pivotai car-trucks, especially that class of trucks used on passenger cars 
electrically propelled. The declared primary object of the Brill and 
Curwen invention is to produce an easy riding truck ; a truck having 
a great degree of elasticity, so as to enable it to adjust itself with the 
minimum amount of disturbance to the inequalities of the track. This 
patent has a more important bearing on the présent controversy than 
yet has been intimated. It is the subject of the disclaimer contained 
in the principal patent in suit, No. 627,898. That disclaimer is as fol- 
lows: 

"The location of the semi-elliptic springs outside of the wheel-gauge on 
each side of the truck, together with the location of the links for support- 
ing the semi-elliptic closely adjacent to the axle-boxes and the swinging of 
said springs from the truck-frame from such points glves a better support; 
for the car-body than does the usual link-hung bolster supported from th« 
truck transoms within the wheel-gauge. Thèse gênerai features of con- 
struction, however, are embraced In an application filed by Samuel M. Cur- 
wen and myself on the 3d day of November, 1896, Sériai No. 610,902, and 
therefore I do not claim the same herein." 
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The court below held that this statement did not atnount to a dis- 
claimer of the combination of claim 13, and "ail that was meant was 
that the patentée did not claim that the mère location of the semi- 
elliptic springs 'outside of the wheel-gauge' and location of the spring- 
links 'closely adjacent to the axle-boxes' involved novelty or patent- 
ability." But, without questioning this interprétation, it stiîl may be 
affirmed that an important effect must be given to the disclaimer. It 
is a solemn concession of priority in favor of Brill and Curwen. The 
filing and issue dates of the Brilï and Curwen patent show prima facie 
their priority over Brill, and we find no satisfactory évidence to rebut 
that prima facie showing. But the admission of the disclaimer settles 
the question of priority in favor of Brill and Curwen. Patent No. 
610,118 to Brill and Curwen must be taken as part of the prior art. 
Now, the Brill and Curwen patent shows the combination in a car- 
truck of the truck-frame, spring-links depending from the truck-frame, 
equalizing bars Connecting the links, and means for Connecting the 
equalizing bars with the car body. We hère quote two of the claims 
of the Brill and Curwen patent, namely, claims 7 and 12: 

"(7) Tbe combination, In a car-truok, of the side frames, spring-links de- 
pending from the side frames, longitudinal equalizing bars Connecting the 
links below the side frames, and means for Connecting said bars with a car 
body. substantially as described." 

"(12) The combination, in a c.ir-truck, of the side frames, the equalizing- 
bars movably and resiliently snspended from the side frames, and a bolster 
Bupported on sald equalizing bars, substantially as described." 

It is obvions that the only différence between the combination shown 
and claimed by Brill and Curwen and the principal combination of 
the claims involved in this suit is that the latter claims call for semi- 
elliptic springs for Connecting the links, instead of equalizing bars. 
But we cannot agrée that this is a patentable différence, in view of the 
prior art. As we hâve seen, it was old to use semi-elliptic springs for 
Connecting the links. Moreover, it most clearly appears from the proof s 
that in the combination in question a semi-elliptic spring performs the 
function of an equalizing bar. Although flexible, the semi-elliptic 
spring acts as an eaualizer. So much is conceded even by the Brill pat- 
ent in suit. No. 637,898, which, in its spécification, states : "The semi- 
elliptic longitudinally disposed springs not only afford efficient spring 
support of the car body on the truck, but act in a measure as equalizers, 
distributing the weight equally on the axle-boxes." The mère substi- 
tution of the old form of flexible equalizer, to wit, the semi-elliptic 
spring in place of the inflexible equalizer of Brill and Curwen, did 
not involve invention. 

Upon considération of ail the proofs we hold that claim 13 of the 
Brill patent No. 627,898, and ail the other claims in suit which rest up- 
on the like combination, lack patentable invention. 

If any of the claims in suit can be sustained at ail, it can only be by 
limiting them to the spécifie form of link described in the complainant'? 
patents. But, if so limited, infringement does not appear. The dif- 
férences between the link of the com]ilainant and the defendant's link are 
marked. The link of the complainant's patents embodies the follow- 
ing features : (1) A boit or rod having a hemispherical head, which fits 
into a like hemispherical seat at the top of the side bar; (2) « spiral 
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spring inclosing the rod below the side bar ; and (3) a stirrup or hang- 
er, the lower end of which is below the rod, and there engages with 
the end of the semi-elHptic spring, the upper end of the stirrup passing 
inwardly, so as to rest upon a cap which is placed above the spring. In 
conséquence of this construction the cornplainant's Hnk has an unre- 
strained universal swing or movement, and also a telescopic or lengthen- 
ing or shortening action by reason of its several parts sliding with rela- 
tion to each other. The defendant's link is not so constructed, nor has 
it such universal swing or such sliding movement. The defendant's 
rod has not a hemispherical head but a crutch-shaped head, and there- 
fore has not an unrestrained universal movement. The defendant's 
link has latéral swing, but longitudinal movement is resisted. The 
défendant has not the stirrup or hanger of the cornplainant's patent. 
The défendant does not bave a spiral spring inclosing the rod below 
the side bar; on the contrary, the defendant's link is supported above 
the upper side of the side bar by a spring bufïer. The évidence satis- 
fies us that thèse différences are not formai, but substantial and material 
as respects results. We hold, therefore, that the defendant's links do 
not infringe the claim in question. 

The decree of the Circuit Court is reversed, with costs, and the case 
is remanded to that court, with direction to enter a decree dismissing 
the bill of complaint, with costs. 



PETERS V. HANGER. 

(Clrciilt Court of Appeals, Fourth Circuit. November 15, 1904.) 

No. 503. 

1. Patents— Action at Law fob Infbingement— Issues and Peoof as to 
Limitation. 

Act March 3, 1897, amendatory of Eev. St. § 4921 (29 Stat. 694, e. 391 
[D. S. Oomp. St. 1901, p. 3395]), and which provides that, in any suit oi- 
action for infringement of a patent, there shall be no recovery of profits 
or damages for any infringement committed more than six years before 
the flling of the blU or the issuing of the writ in such suit or action, 
applies not only to suits In equlty under sald section 4921, but also to 
actions on the case to recover damages for infringement, brought under 
section 4919 [U. S. Comp. St. 1901, p. 3394]. The ameudment is not a 
statute of limitation, but a qualification upon the rlght of recovery, and 
need not, therefore, be spécial ly pleaded by défendant in an action under 
section 4919 ; but, in view of the fact that the condition is imposed by a 
later enactment, and Is not an exception in the original statute glving 
the remedy, it is a matter of défense, and the gênerai rule in trespass 
applies — that the time is immaterial — and plaintiff (by force of Code Va. 
1904, § 3245) is not required to allège the time of infringement, nor to 
prove it if stated under a videllcet ; but défendant, if he seeks to avoid 
recovery on the ground that the Infringements proved by plalntlfif vs-ere 
committed more than six years before suit, has the burden of proving such 
fact, which he may do under the gênerai issue. 

On Rehearing. For former opinion, see 137 Fed. 820, 62 C. C. A. 
498. 
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H. M. Smith, Jr., and W. H. Singleton (Charles E. Riordon, on the 
brief), for plaintiiï in error. 

Philip Mauro and J. Alston Cabell, for défendant in error. 

Before BRAWLEY, PURNELL, and McDOWELL, District 

Judges. 

McDOWELL, District Judge. The former opinion of this court 
will be found in 127 P'ed. 820, 62 C. C. A. 498. The défendant in error 
was the plaintiff below, and will be hereafter referred to as the plaintifï, 
and the plaintitï in error as the défendant. 

In the déclaration it is alleged : 

"And the plaintifï further says that the défendant, well knowlng the 
])remlses, but contriving to injure the plaintiff, heretofore, to wit, since the 
Uth day of October, 1896, and up to the 3d day of October, 1902, * « • 
lias uniawfully," etc. 

The writ was issued October 6, 1902. No évidence was introduced 
on the trial showing the time when the infringements were committed. 
The défendant pra3'ed for an instruction to the effect that the jury 
ihould find for the défendant, because no act of infringement was prov- 
cn during the six years preceding the issuing of the writ, which in- 
struction was refused. This was assigned as error, and it was because 
of this that this court onthe former hearing was of opinion to reverse 
the trial court and remand the cause, with instructions to grant a new 
trial. 

Section 4919, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3394], so far 
as now material, reads, "Damages for the infringement of any patent 
may be recovered by action on the case. * * *" Section 4921, Rev. 
St., as it appeared originally, relates to the granting of injunctions and 
allowance of damages in equity for infringements of patents. By the 
act of March 3, 1897, c. 391, '29 Stat. 694 [U. S. Comp. St. 1901, p. 
3395], it is provided that section 4921 be amended by adding thereto 
this sentence : 

"But In any suit or action brought for the infringement of any patent 
tliere shall be no recovery of profits or damages for any infringement com- 
iiiitted more than six years before the fillng of the bill of complaint or the 
issuing of the writ in such suit or action, and this provision shall apply to 
existing causes of action." 

If this amendment, which, it is conceded, applies to section 4919, were 
a mère statute of limitation, we are of opinion that the plaintifï did not 
hâve to prove that the infringements were committed within the time 
stated in the déclaration. At common law the time when each travers- 
able fact occurred should be stated. And where the plaintiff seeks to 
recover for repeated trespasses, he should be careful to allège the pe- 
riod within which they were committed. But where time is not ma- 
terial, if it be stated, as was done hère, under a videlicet, the plaintifï 
need not prove the time. In personal actions it is the rule that time is 
ordinarily not material, and the allégation of time not traversable. Mr. 
Chitty says, "In trespass, time is not material." 1 Chitty, PI. (16th 
Am. Ed.) 352 (274). Mr. Minor says, "Time generally forms no ma- 
ternai part of the issue, and, if stated under a videlicet, need not be 
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proved as laid." 4 Minor's Inst. pt. 3, p. 1175. See, aiso, Stephen, 
PI. (Heard) 293, 294; Tabb v. Gregory, 4 Call (Va.) 235-328. 

It is provided by section 3245, Code Va. 1887 [Ann. Code 1904, p. 
1708], that "ail allégations which are not traversable, and which the 
party could not be required to prove, may be omitted, unless when they 
are required for the right understanding of allégations that are mate- 
rial." And it follows, under the assumption above made, that the al- 
légation as to time might hâve been omitted from the déclaration. 

It is further to be noted that in Virginia the plea of not guilty in tre?- 
pass on the case — the only plea filed in the case at bar — does not raise 
a défense under statutes of limitation. 4 Minor's Inst. (3d Ed.) p. 775. 
Such statutes must be specially pleaded, and the burden of proof is on 
the partv who pleads such statutes. Goodell's Ex'rs v. Gibbons, 91 Va. 
008, 22 S. E. 504 ; Noell v. Noell, 93 Va. 433-439, 25 S. E. 242 ; Hans- 
brough V. Neal, 94 Va. 722, 37 S. E. 593 ; Vashon v. Barrett, 99 Va. 
344, 38 S. E. 300. If, therefore, the amendment in question is a mère 
statute of limitation, the allégation as to time in the déclaration was not 
traversable, and the failure of the plaintilï to prove the time was of no 
conséquence. 

Hovvever, upon carefui considération we are led to the belief that the 
amendment in question is not a statute of limitation, but that it is a 
qualification or condition upon the right of recovery given by section 
4919. 

In 1 Wood on Limitation (3d Ed.) p. 1, it is said : 

"Statutes of limitation are such législative enactments as prescribe the 
Iteriods wlthin which actions may be brought upon certain claims, or wlthin 
which certain rights may be enforeed ; and those statutes which merely re- 
strict a statutory or other right do not come under this head, but, rather, 
are in the nature of conditions put by the law upon the right given." 

In 19 Am. & Eng. Enc. (3d Ed.) p. 150, it is said : 

"A wlde distinction exists between pure statutes of limitation and spécial 
statutory limitations qualifying a given right. In the latter instance, time 
is made an essence of the right created, and the limitation is an inhérent part 
of the statute or agreement ont of which the right in question arises, so 
that there Is no right of action whatever independent of the limitation. A 
lapse of the statutory period opérâtes, therefore, to extinguish the right 
altogether. To such limitations the rules of law governlng pure statutes of 
limitations applicable to ail classes of actions hâve no application. They are 
to be determined by the law of the place under which the right of action 
arose or the contract was made, and are not to be treated as waived merely 
because they are not specially pleaded. They are not subject to the dls- 
abllitles and excuses through which the efCect of ordinary statutes of limita- 
tion may-be avoided, nor, It seems, can they be evaded even by proof of 
fraud. Whether a particular limitation of time is to be regarded as a part 
of the gênerai statute of limitations, or as a qualification of a particular 
right, must be determined from the language employed, and from the con- 
nection In which It Is used." 

See, also, 13 Am. & Eng. Enc. (Ist Ed.) p. 689. 

In 13 Enc. PL & Pr. p. 186, it is said: 

"Where a statute Is not a mère statute of limitations, but créâtes an abso- 
lute bar by the lapse of a certain period after which no action eau be 
maintalned, or where it not only suspends the remedy, but vesta an absolute 
title, advantage may, in gênerai, be taken of such statute wlthout specially 
pleadiug it," , 
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See, also, The Harrisburg, 119 U. S. 199, 214, 7 Sup. Ct. 140, 30 L. 
Ed. 358 ; Davis v. Mills, 194 U. S. 451, 34 Sup. Ct. 693, 48 L. Ed. 1067. 

We think that thèse authorities and others cited below are sufficient 
for holding that the amendment in question must be treated as a quali- 
fication or restriction on the statutory right of recovery, rather than as 
an ordinary statute of limitation. From this conclusion it follows that 
a défendant need not specially plead the restriction, and that this re- 
striction is not subject to the disabilities and excuses through which 
ordinary statutes of limitation may be avoided. But the conclusion we 
now reach is that it does not follow that the plaintiff must prove that 
the infringements complained of were committed within six years prior 
to the institution of the suit. We hâve carefully examined ail the cases 
within reach cited as bearing on statutes held to be restrictions upon 
statutorv rights, rather than ordinary limitations. See Eambert v. En- 
sign Co', 42 W. Va. 813 ; s. c, 26 S. E. 431 ; Cooper v. Lyons, 9 Lea 
(Tenn.) 600 ; De Beauvoir v. Owen, 5 Exch. 166 ; Newcomb v. The 
Clermont No. 2, 3 G. Greene (lowa) 295 ; Townsend v. Billerica, 10 
Mass. 414 ; Needham v. Newton, 12 Mass. 453 ; Hallowell v. Harwich, 
14 Mass. 186 ; Ives v. Beech, 2 Root (Conn.) 125 ; Kegler v. Miles, 
Mart. & Y. (Tenn.) 426, 17 Am. Dec. 819 ; Bomar v. Hagler, 7 Lea 
(Tenn.) 85 ; Taylor v. Cranberrv Iron Co.. 94 N. C. 525 ; Bartlett v. 
Manor, 146 Ind. 621, 45 N. E. 1060 ; Païen v. Johnson, 50 N. Y. 49 ; 
Pittsburg R. Co. v. Hine, 25 Ohio St. 629 ; Eastwood v. Kennedy, 44 
Md. 563 ; Hudson v. Bishop (C. C.) 32 Fed. 523, and (C. C.) 35 Fed. 
830; Cochran v. Young, 104 Pa. 333; Smart v. Mason, 2 Heisk. 
(Tenn.) 324; Swanson v. Tarkington, 7 Heisk. 616 ; Branner v. Nance, 
3 Cold. (Tenn.) 302 ; Ashbev v. Ashbev, 41 La. Ann. 102, 5 South. 539 ; 
Hill V. Rensselaer Co., 53 Hun (N. Y.) 194, 6 N. Y. Supp. 716 ; Suggs 
V. Ins. Co., 71 Tex. 579, 9 S. W. 676, 1 L. R. A. 847 ; Finnell v. South- 
ern R. Co. (C. C.) 33 Fed. 437 ; Baker v. Stonebraker, 36 Mo. 338. 
But in no one of thèse cases is there an intimation that the nonexpira- 
tion of the time limit must be proved by the plaintifï. In Bomar v. 
Hagler, 7 Lea, 85, 89, it is said : 

"The rule is that a statute which bars the remedy only must be pleaded, 
but a statute which cuts ofC the right need not be pleaded, but may be relied 
upon as a protection if the tacts appear." » « * 

It is a familiar rule that, when there is an exception or proviso in the 
enacting clause of the statute relied on, the plaintifï must allège that 
the défendant is not within the exception, but, if the exception be in 
some subséquent clause or section, it is matter of défense, to be shown 
by the défendant. 1 Chitty, PI. (16th Am. Ed.) 318 (246) ; Smith v. 
Moore, 6 Greenl. 274 ; Vavasour v. Ormond, 6 Barn. & C. 432 ; s. c, 
13 Com. L. 225 ; Spiers v. Parker, 1 Term R. 141 ; Gill v. Scrivens, 7 
Term R. 227 ; State v. Barker, 18 Vt. 195 ; Williams v. Hingham 
Turnpike Corp., 4 Pick. (Mass.) 345 ; Rex v. Pemberton, 2 Burr. 1037 ; 
Rex v. Jarvis, 1 East, 643 ; Rex v. Stone, 1 East, 641 ; Steel v. Smith, 
1 Barn. & Aid. 94 ; Becker v. State, 8 Ohio St. 391 ; Osborn v. Lovell, 
36 Mich. 246; Hirn v. State, 1 Ohio St. 15. In Rex v. Jarvis, supra, 
it is said that, if there is a proviso or exception in a subséquent clause, 
it must be insisted on by the défendant by way of défense. In Rex 
v. Pemberton, snpra, the exception relied on was created by a statute 
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of later date than that on which the indictment was founded. The 
court held that such exception need not be negatived in the indictment, 
but "must be shown by the défendant by way of excuse, either by plea 
or in évidence." Under this principle, it would seem, as the restriction 
in the case at bar is imposed by an amendment, and by an amendment 
to another section of the Revised Statutes, that a right of recovery is 
shown merely by évidence of an infringement, and that it is for the 
défendant to prove, if he can, that the infringements were committed 
more than six years before the institution of the suit. And the fact 
that évidence on this point for the défendant can be introduced under 
the gênerai issue, and without a spécial plea, does not seem a sufficient 
reason for further departure from established rules, 

It is argued that because the déclaration in the case at bar allèges that 
the infringements were committed within a stated period — practically 
six years prior to the issue of the writ— the necessity of proving this 
allégation is thrown on the plaintiff. But it is the rule that in personaî 
actions the time of the occurrence of every traversable fact shonld be 
stated. And the standard authorities cited in the first part of this opin- 
ion, to the efïect that time is not material in trespass, and that ordi- 
narily the time alleged in personaî actions, if stated under a videlicet, 
need not be proved, are as appHcable to the défense given by the amend- 
ment under discussion as to the défense given by an ordinary statu te of 
limitation. And"we cannot perceive that time is made more material 
by the amendment in question than it is by an ordinary statute of limi- 
tation. Although, by the amendment, recovery may not be had for 
infringements committed over six years before suit, still it is a matter 
of défense that the infringements were committed before that time. 
Matters of défense must be proved by the défendant. While there is 
authority to the effect that in some instances, where a plaintiff unneces- 
sarily anticipâtes matter of défense, he will be required to prove his al- 
légation (see Hill v. Allison, 51 Tex. 390 ; Watkinds v. So. Pac. R. Co. 
[l5, C] 38 Fed. 711, 4 L. R. A. 239), still it must be remembered that 
the allégation hère in question is as to an immaterial matter, and that the 
précaution was taken to state the time under a videlicet. 

It is also to be remembered that if the infringements, or any of them, 
were committed more than six years prior to the action, it is the de- 
fendant who best knows the facts in this respect, and can most easily 
prove them. Consequently any doubt as to the propriety of excusing 
the plaintiff from proving the time of the infringements could properly 
be solved under the rule imposing the burden of proof upon the party 
that has the best means of knowing the facts. 2 Encv. Ev. 800 et seq., 
804; 1 Wharton, Ev. (3d Ed.) § 367; Rugely v. Gill,'l5 La. Ann. 509 ; 
Bowman v. McElroy, Id. 663; Clapp v. Ellington, 87 Hun (N. Y.) 542, 
34 N. Y. Supp; 3S3. 

The conclusion reached by this court on the former hearing, that the 
remaining assignments of error are without merit, is, upon reconsidera- 
tion, believed to be entircly sound. It follows that the former order of 
remand must be set aside, and the judgment of the trial court affirmed. 

Affirmed. 
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CLBVBLAND FOUNDRY CO. et al. v. SILVER & CO. 

(Circuit Court of Appeala, Second Circuit February S, 1905.) 

1. Patents— Infeingement—Oil Buenebs. 

The question of Infringement of the Jeavons patent No. 475,401, for an 
oil burner, by the device of a subséquent patent, held too doubtful on the 
évidence to warrant the grantlng of a prellmlnary Injunction. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

The follovving is the opinion of the Circuit Court, by COXE, Circuit 
Judge : 

The patent In controversy is No. 475,401, granted to William R. Jeavons, 
May 24, 1892, for an improvement in oil burners. The first claim of this 
patent, the only one In suit, was recently sustained by the Circuit Court of 
Appeals for the Sixth Circuit. Cleveland Foundry Co. v. Détroit Vapor 
Stove Co. (C. C. A.) 131 Fed. 853. 

There is, therefore, no question as to the valldity of the daim. It was 
admltted by the défendant at the argument that no défense challenging the 
ralidlty of the patent is open In the Circuit Court, unless new facts are 
adduced. The défense of nonlnfrlngement is, therefore, the only one to be 
considered. This question was not discussed in the Détroit Vapor Stove 
Case for the reason that It was not there an issue. In this respect the Dé- 
troit Case is the direct converse of the case at bar. There, the validity of 
the patent was dlsputed and infringement admltted, hère the valldity of the 
patent Is admltted and Infringement dlsputed. 

In the Détroit Case gasollne was used in the Infringing stove and the as- 
bestos strand needed for initial lightlng, when heavy oils are employed, was 
dlspensed witb. 

The clalm la as follows: 

"A hydrocarbon vapor burner consistlng of a vapor holder constructed for 
the free and unlform distribution of the vapor thereln by gravity and having 
a free openlng for the escape of vapor. In comblnation wlth perforated com- 
bustion walls having a flame space between them In communication with the 
said holder, substantlally as descrlbed." 

The prlor Iltigatlon establlshed beyond dispute that the burner of the claim 
raust possess the following characteristies : 

First. It must be vifickless ; the asbestos ring of the description and draw- 
ings belng used not as a wlck but as a starting or llghting ring, when heavy 
oils are used. If llght oUs, such as gasoline are used, It may be omitted 
altogether. 

Second. The oil must be converted into vapor at or near the point where It 
enters the trough, by exposing the oil to the heated surface of the holder. 

Thlrd. The vapor must be distributed by gravity constantly and evenly to 
the points where it is utilized to support combustion, so that, if the channel 
be cireular, the vapor will run around on both sides of the channel from 
about the point of the supply tube, where the oil 18 vaporized, and rlse grad- 
nally to a uniform level. 

The défendant inslsts that It does not infringe because Its stoves possess 
uone of thèse éléments and characteristies. It Is said that the patent covers 
a vapor burner Incapable of opération If kero.sene be used as a fuel, but 
ad.ipted to use gasoline or other volatile hydrocarbon fluids, and that the de- 
fendant's device employa a kérosène oll-wick burner simllar in ail respects, 
so far as the theory of opération Is concerned, to an ordlnary oil lamp. 

If this be the correct vlew there can be no doubt that the motion should 
be denied. I am, however, compelled to the conclusion that It is incorrect 
and for the following reasons: 

First. The patent clearly recognizes the use of both kérosène and gasoline. 
î'his la demonstrated by quotations from the description, as follows: 
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"Either the heavler or the Ughter hydroearbons may be used wîth tlils 
construction of burner. * • ♦ If llght cils are used, such as gasoline. 
etc., which in themselves are Inflammable, tlie asbestos strand may be left 
eut ; but with lieavy cils * * * it Is necessary to produce an initial 
flame. In opération, say witti kérosène oil, whicli in Itself is not inflamma- 
ble at ordlnary température, oil Is admltted to the absorbent, which absorba 
some et It and which ean be Ignited as a wlck." 

Second. The défendant does not use the wlck of the prlor art — the ordi- 
nary lamp wiek — but does Use the asbestos strand of the patent. This strand 
difCers in size and shape from the liglitiug ring L of the spécification, it is 
probably an improvement upon the ring L, but that it performs the functions 
described when heavy hydroearbons are used is established beyond serious 
doubt. 

Third. The experts dîffer widely as to the opération of the défendants 
ring, but the oflicers of the défendant, prier to the commencement of this 
action, seem to hâve had the same understanding as to the work performod 
by It as is now entertained by the complainants and their expert. The de- 
fendant's stove is advertised and sold under the name of "Wickless." In the 
prlnted directions for use the ring is not ealled a wick, but "the asbestos 
lighting ring" and "the asbestos strip." In a patent granted to the défendant, 
as assignée of William H. Silver, May 9, 1899, which, apparently, is the pat- 
ent under which the défendant Is operating. the burner is referred to as "of 
the wickless varlety, having an oil cap withln which a starting ring of as- 
bestos provides for heating the cup and igniting the oil." 

Fourth. Although it may not be proved conclusively that in the défendant'» 
structure vapor is formed which is distributed by gravi ty evenly around the 
trough, yet I cannot avoid the conclusion that the great prépondérance of 
testimony points In this direction. The experiments made in court, thougb 
not as conclusive ànd satisfactory as could be desired, seemed to indicate that 
the defendant's device is a vapor and not a wick burner. 

If the défendant be correct in asserting that it employs a wick which is the 
équivalent for, and ean be used interchangeably with, the old capillary wick 
of an oil lamp, it cannot be seriously injured by an Injunction, for such an 
old wick ean easily be substituted. If, on the other hand, the défendant uses 
a vapor burner it is approprlating the complainants' invention. 

The motion is granted. 

Note. It is probable that the question of Infringement ean be flnally de- 
termined as well upon the présent record as upon the record at final hearing. 
Should the défendant appeal from the order and speedily perfect the appeal, 
a motion will be entertained to suspend the issuing of the writ 

Stephen J. Cox, for appellant. 

John R. Bennett, Thomas W. Bakevvell, and Clarence P. Byrnes, for 
appellees. 

PER CURIAM. We think the question of infringement too doubt- 
ful to warrant the granting of injunction in advance of final hearing. 
Order reversed. 



UNITED STATES v. VAN SCHAICK et al. SAME v. BARNABY et al. 
SAME V. VAN SCHAICK. 

(Circuit Court, S. D. New York. December 23, 1904.) 

1. Ckiminal liAW — Violation or Navigation Laws— Masteb. 

While it is not primarily the duty of the master, under the statutes and 
Inspectors' régulations, to equip a vessel with life preservers or flre ap- 
paratus, it is his duty before navigating to exercise care to know whether 
the ship bas such equipment, and whether it is apparently suflicient and 
In accordance with law, and afterwards to exercise some care respeeting 
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Its maintenance, the extent of such care being dépendent on hîs opiwr- 
tunltles to examine the appUance and percelve its condition ; other duties, 
relatlng to the postlng of station bills for the crew, and their exercise 
In fire drlll and the use of appliances, are imposed dlrectly upon the mas- 
ter by rule 5, § 15, of the inspectors' rules and régulations ; and his 
negleet of any of such duties, whereby the life of any person is destroyed, 
renders him subiect to indictment and prosecntion for manslaughter, 
under Rev. St. § 5344 [U. S. Comp. St. 1901, p. 3629]. 

2. SAME— COEPORATE OWNEE— AlDEES AND ASETTOnS. 

A corporation owner of a steam vessel may be guilty of the offense 
stated in Rev. St. | 5344 [U. S. Comp. St. 1901, p. 3629], which provides 
that "every owner • * • through whose fraud, connivance, miscon- 
duct or violation of law the life of any person is destroyed shall be deemed 
guilty of manslaughter and upon conviction tberefor * * * shall be 
sentenced to confinement at hard labor," etc., notwithstanding the fact 
that it cannot be subjected to the punisbment imposed; and such fact 
does not aflrect the right of the government to proseeute individuals, under 
said section, who aid and abet the corporation in the commission of the 
crime. 

8. Same. 

The owner of a steamshlp, who falls to comply with the statute requiv 
ing it to be equipped with life preservers and proper are appliances, either 
by supplying none, or by supplying those that are unsuitable, ineiBeient. 
and useless, and do not contorm to the inspectors' rules, is guilty of a 
"violation of law," and subject to prosecution under Rev. St. § 5344 [U. 
S. Comp. St. 1901, p. 3629], where such violation results in the death of 
a person ; and in either case the offense is one which may be aided and 
abetted by a third person who "causes and procures" the omission, and 
such person may properly be charged in the indictment as a principal. 

4. Same. 

In order to constltute an aider and abettor a principal In such offense, 
It Is not necessary that he should hâve been présent at the time it was 
consummated by the death of a person, since the conduct or omission 
which constituted the criminal breach of duty was continuons. 

6. Same— SuFPiciENCT or Indictment. 

An indictment eharging a violation of the statute and rules. In that, 
of the life preservers supplied and kept on a steamshlp for the use of 
passengers thereon, upward of 900 were unsuitable, inefficient, and useless, 
and not in accordance with the statutory requlrement, is not bad because 
It does not also charge a failure to supply the requisite number of good 
life preservers ; the furnishing to a passenger of a useless life préserver 
being as much a violation of the law as a failure to furnish him with any. 

e. Same— Beeach of Duty by Masteb Catjsing Death — Duties Cbeated by 
INSPECTOES' Rules. 

Inspectors' Rule 5, § 15, requirlng masters of steam vessels to keep the 
fire apparatus thereon In complète working order, and to post station bills 
and exercise the crew In their duties in connection therewith, is within 
the power conferred on the board by Rev. St. § 4405 [U. S. Comp. St. 1901, 
p. 3017], and valid. It does not purport to create offenses, but merely to 
prescribe duties ; but a breach of it, resultîng from a master's miseon- 
duct, négligence, or inattention, causing death, is manslaughter, because 
so provided by Congress in Rev. St. § 5344 [U. S. Comp. St 1901, p. 3629]. 

On Demurrers to Indictments. 

Henry L. Burnett, U. S. Atty., and Ernest E. Baldwin, Asst. U. S. 
Atty. (William S. Bail, of counsel), for the United States. 

Black, Olcott, Gruber & Bonynge (William M. K. Olcott and Terence 
T. McManus, of counsel), for défendants Van Schaick, Atkinson, and 
Dexter. 

134 F.— 38 
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Dittenhoefer, Gerber & James (A. J, Dittenhoeîer and Dudley F. 
Phelps, of coimsel), for défendant Barnaby. 
Hugo Hirsh, for défendant Pease. 

THOMAS, District Judge. The above actions are known as the 
"Slocum Cases," and the présent question involves a demurrer to each 
of the indictments in the three actions, numbered for convenience 1, 2, 
and 3, which are found under section 5344 of title 70 of the Revised 
Statutes [page 3639, U. S. Comp. St. 1901], which provides: 

"Sec. 5344. Bvery captain, engineer, pilot, or other person employed on any 
steamboat or vessel, by whose niisconduct, négligence, or inattention to his 
(iuties on such vessel, the life of any person is destroyed, and every owner, 
inspector, or other public offleer, throiïgh whose fraud, eonnivance, mis- 
eonduct, or violation of lavr, the life of any person is destroyed, shall be 
deemed guilty of manslaughter, and, upon conviction thereof before any 
Circuit Court of the United States, shall be sentenced to confinement at hard 
labor for a period of not more than ten years." 

The défendant Van Schaick was master of the steamboat General 
Slocum. She was owned by the Knickerbocker Steamboat Company, 
a corporation, whose managing directors and officers were the de- 
fendants Barnaby, président; Atkinson, secretary; Dexter, treas- 
urer; while Pease was employed as the commodore of the fleet. Re- 
sort must be had to the indictments for a statement of the facts that are 
conceded for the purposes of the demurrers. 

The Slocum was inspected by the inspectors of the United States 
on May 5, 1904, and thereupon permitted to navigate for a year the 
waters of the Bay and Harbor of New York, and rivers tributary there- 
to, Long Island Sound, and coastwise between Rockaway Inlet and 
Long Branch. On June 15, 1904, while navigating the East river, 
a fire occurred, and was so uncontrolled that many persons were com- 
pelled to jump into the water, and some 900 were drowned. 

The indictments charge that the deaths were caused (1) by unsafe 
and unserviceable life preservers (indictment No. 1 and indictment No. 
2, count 1 ; indictment No. 3, counts 1 and 2) ; (2) by unsuitable, in- 
efficient, and useless life preservers, and incomplète and unfit equip- 
ment of steam pumps and hand pumps, so far as the weakness and 
unserviceability of the hose was coricerned, and in that the hose was not 
provided for and attached to the steam pumps and hand pumps (in- 
dictment No. 2, count 2) ; (3) by the wrongful neglect of Van Schaick, 
the captain, to discipline and train his crew, whereby none of the 
crew knew or attended to his duty, and no attempt was made to unlash 
and swing out the lifeboats or the life rafts, in conséquence of which 
the passengers were obliged to throw themselves into the water, and 
thereupon drowned on account of the useless and unfit life preservers. 
Three classes of persons are charged with breach of duty in regard eith- 
er to the détective appliances or the discipline of the crew, or both, 
to wit, the owner of the vessel, the Knickerbocker Steamboat Com- 
pany, Van Schaick, the master of the vessel, Barnaby, Atkinson, Dex- 
ter, and Pease. 

Indictment No. 1 charges that Van Schaick was — 

"Guilty of misconduct, négligence and inattention to duty on such vessel, 
as such master and captain, in that he then and there unlawfuUy had and 
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kept on saîd vessel, among other Ilfe preseryers, adjustable to the bodies 
of human beings, whlch had been placed thereon for the use ot the pas- 
sengers and other persons on board of the sald vessel In case of emergency, 
and intended for such use, divers, to wit, nlne hundred and upwards, un- 
suitable, inefficient and useless life preservers; that is to say, in the respect 
that, accordlng to the laws relating thereto, and the régulations thereunder, 
the said life preservers on said vessel were required to be in good order and 
accessible for immédiate use, adjustable to the bodies of passengers and 
made of good, Sound cork bloeks, or other suitable material, wltli belts and 
shoulder-straps properly attached in the manner prescribed by tUe laws of 
Congress relating thereto and the ruies and régulations thereunder as afore- 
sald, and that every such life préserver should contain at least six pounds 
of good cork, which should hâve a buoyancy of at least four pounds to each 
pound of cork ; but in truth and in fact, large numbers of the same, to the 
amount of nlne hundred and upwards as aforesaid, through the unlawful 
miseonduct, négligence and inattention to his dutles by the sald inaster and 
captaîn, as aforesaid, were unsafe, unsuitable and unserviceable, so that, 
at the times aforesaid, while the said William H. Van Schaiek was master 
and captain as aforesaid, of the said steamboat, the said life preservers, in 
large numbers, to wit, nine hundred of the same and upwards, were utterly 
useless for the protection and saving of human life, in that, in many in- 
stances, the eovers thereof were rotten and not of suflQcient strength and 
soundness to make them impervious to water, and the shoulder-straps and 
bands of the same were so decayed that It was impossible to securely fasten 
the said life preservers to the human body ; and the sald life preservers did 
not bave the buoyancy required by law ; and the unsuitability and the 
inefficiency and uselossness of the said life preservers for the purpose which 
they were intended to serve should bave been known to the said William 
H. Van Schaiek, and he might by the exercise of ordinary observation, and 
inquiry, hâve ascertained the same, and should so bave ascertained before 
the said vessel started on the excursion hereinafter mentioned ; and which 
said unsuitable aud inefiicient appliauces, he, the said William H. Van 
Schaiek, notwithstanding the promises, unlawfully caused, suffered and 
permitted to be and remain on said vessel, and he was guilty of miseonduct, 
négligence and inattention to his duties upon said vessel, in that he permitted 
the said vessel to go, and took the said vessel, on said excursion, with the 
sald unsuitable and inefficient life preservers on board, and caused, suffered 
and permitted, the same to be tendered and held out for the use of the 
passengers and other persons on board of said steamboat, at the time of her 
destruction by flre as hereinafter mentioned." 

And indictment No. 1 further charges that Barnaby, Atkinson, Dex- 
ter, and Pease — 

"Being such directors and commodore as aforesaid, did then and there un- 
lawfully aid and abet the said William H. Von Schaiek in his sald unlawful 
miseonduct, and inattention to his dutles on sald vessel as aforesaid, and 
cause, procure, sufCer and permit him, then and there, the said miseonduct, 
négligence and inattention to his duties, in manner and form aforesaid, so 
to engage in and commit as aforesaid." 

Indictment No. 2 charges that the Knîckerbocker Steamboat Com- 
pany, the ovi'nef of the vessel, "Was gviilty of fraud, miseonduct and 
violation of law, in that the said company then and there unlawfully 
had and kept on said vessel" life preservers in violation of the re- 
quirements of law and régulation, specifically describing the requisites, 
and the condition in which said life preservers in fact were, and charges 
that: 

"The sald unsuitable, Inefficient and unfit appliauces the sald Knîckerbocker 
Steamboat Company, notwitstanding the premlses, unlawfully caused, suf- 
fered and permitted to be and remain on the said vessel and to be tendered 
and held out to the passengers and other persons on board of the said vesse) 
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for their use at the tîine of the happening of the flre hereinafter men- 
tloned." 

And that the défendants named in the indictment — 

"Did then and tliere unlavvfully ald and abet the sald Knickerbocker Steam- 
boat Company in Its said fraud, misconduct and violation of law, and cause, 
procure, suffer and permit the said eompany then and there the said fraud, 
jnisconduct and violation of hiw, in manner and form as aforesald, so to 
engage in and permit as aforesald." 

It is further charged in indictment No. 2 that: 

"And It was then and there aiso the duty of the sald Knickerbocker Stcam- 
boat Company to see that said steamboat was equipped with a good, double- 
acting steam' pump, or other équivalent apparatus for throwing water, and 
that such pump or otlier apparatus should be kcpt at ail times in good order, 
ready for immédiate use, and that the same should hâve at least two pipes 
of suitable dimensions, one on each side of sald vessel, to convey the water 
to the upper decks, to which pipes there should be attaehed by means of 
stop-cocks or valves, both between decks and on the upper deck, good and 
suitable hose of suffleient strength to stand the pressure of not less than 
one hundred pounds to the square inch, long enough to reach to ail parts 
of the said vessel, and properly provided with nozzles, and kept in good 
order for immédiate service. And it was also then and there the duty of the 
said Knickerbocker Steamboat Company to see that the said vessel was pro- 
vided with two good, double-acting flre pumps, to be worked by hand, and 
that each of said hand pumps should bave well tîtted and suitable hose, at 
least one-half the length of said vessel, kept at ail times in perfeet order and 
ready for immédiate use for the flghting of flre on the said vessel. 

"And by the fraud, misconduct and violation of law by the said Knicker- 
bocker Steamboat Company, the owner of the sald steamboat, 'General 
Slocum,' althougb the said steamboat was provided, then and there, with the 
said steam pumps and the said hand pumps, as al'oresaid, the said pumps then 
and there were not provided with, and did not hâve attaehed thereto, and 
ready for immédiate use, the said hose, as aforesald, required by law, in 
that, the hose, where the same was attaehed to the said steam pumps, namely, 
on the main deck of said vessel, was weak, unflt and unservlceable and was 
unable to stand the pressure as required by law, and on the hurricane and 
promenade decks of said steamboat no hose whatever was provided or 
attaehed to the said steam pumps ; and in truth and in fact, no hose what- 
ever was provided and attaehed, then and there, to the said hand pumps, or 
either of them, as required by law. 

"And the unsultability, inefficiency and uselessness of the sald life pre- 
servers for the purposes which they were intended to serve ; and the in- 
complète and unflt equipment of the said steam pumps and the sald hand 
pumps as aforesald, so far as the said weakness and unservieeableness of the 
sald hose were concerned, and in the respect that hose was not provided for 
and attaehed to the said steam pumps and the said hand pumps, as here- 
inbefore reclted, the said Knickerbocker Steamboat Company should hâve 
known and might by the exercise of ordinary observation and Inquiry, hâve 
ascertained, before the said vessel started on the excursion, on the sald 15th 
day of June, A. D., 1904, hereinafter niore particularly mentioned. And the 
said unsuitable, inefBcient, incomplète and unflt appliances, the sald Knick- 
erbocker Steamboat Company, notwithstanding the premlses, unlawfully 
caused, suffered and permitted to be and remain on the said vessel, and to 
be held out to the passengers and other persons on sald vessel, for their use, 
and suitable for their safety and protection at the time of the destruction 
of said steamboat by flre hereinafter mentioned." 

And it is further charged in indictment No. 2 that the défendants 
Barnaby, Atkinson, Dexter, Pease, and Van Schaick — 

"Did then and there unlawfully ald and abet the said Knickerbocker Steam- 
boat Company in its said fraud, misconduct and violation of law, and cause. 
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procure, suffier and permit the sald company then and there the said fraud, 
miseonduet, and violation of law, in manner and form as aforeisaid, so to 
engage in and commit as aforesaid." 

In addition to the above, it is charged against Van Schaick alonc 
that he violated the régulations respecting fire drill. See rule 5, § 
15, given below. Indictment No. 3, count 3, after alleging violation of 
such régulation, states: 

"And by reason of the said unlawful miseonduet, négligence and inatten- 
tion to duty on said vessel, as aforesaid, on the part of the said William H. 
Van Schaick, so as aforesaid master and captain of the sald steamboat, the 
said crew was wlthout discipline or tralnlng as aforesaid, and dld not know 
what to do in the said emergency ; and no one of the sald crew, nor any 
other person employed on board of said steamboat, had hls post and station 
of duty, from the begiimlng of sald lire until the final destruction of said 
vessel, because of it; or knew hls duty or attended to the same; and so far 
as flghting sald fire was concerned, belng without discipline and without 
suitable hose and fire appliances, as aforesaid, no one of them attempted it, 
and no person, by reason of the said unlawful miseonduet, négligence and 
inattention to his dutles on said vessel by the said master and captain, was 
in eommand, or gave directions as to the suppression of the fiâmes, and in 
conséquence thereof, panic and confusion, without the semblance of order or 
discipline, prevailed, and sald passengers were left to help themselves ; and 
for the same reason, no attempt was made by the said crew, or any of them. 
to unlash and swing out the said lifeboats, or lower them, or the said lif(^ 
ratts, into the water ; and in the absence of good order, through the afore- 
said unlawful miseonduet. notrligence, and in.attention to hls duties on said 
vessel, of and by the said master and captain, the said passengers, in large 
numbers, were pushed and thrown into the water, and east themselves 
thereln to avoid perishing by the said fire ; and the said life préservera then 
and there belng useless and unflt for service, many of those who sought to 
use them, havlng adjusted sald life preservers to their bodles, relying upon 
thelr sultabllity, efiiciency and usefulness for the purpose whieh they were 
intended to serve, and for whieh they had been tendered and held out to them. 
east and threw themselves Into the waters of East river there, and sinking 
thereln, instantly died by drowning ; and many others sank into the fiâmes 
on board of said vessel and thereby Instantly died." 

And it is charged that by the — 

"Unlawful miseonduet, négligence and Inattention to his duties on the vesseî 
by the sald William H. Van Schaick, the master and captain thereof, the llves 
of nlne hundred persons * * * were then and there destroyed, some by 
burning and some by drowning, in manner and form aforesaid, and that 
thereby the sald William H. Van Schaick, them, the said nlne hundred human 
belngs. In manner and form, and by the means aforesaid, unlawfully dld 
kill and slay." 

Who had a duty respecting (1) the life preservers; (2) the hose, 
and connection thereof with the pumps ; (3) the discipline of the crew ? 
Rev. St. U. S. § 4482 [U. S. Comp. St. 1901, p. 3054], provides: 

"Sec. 4482. Every such steam-vessel carrying passengers shall also be pro- 
vided with a good life-preserver, made of suitable materlal, for every cabln 
passeuger for whieh she will hâve accommodation, and also a good lifo- 
preserver or float for each deck or other class passenger whieh the inspector's 
certlficate shall allow her to carry, including the oHlcers and crew ; whieh 
life-preservers or floats shall be kept in convenient and accessible places on 
such vessel in readiness for immédiate use in case of accident." 

It is urged that the words "such vessel" rcfer to the preceding sec- 
tion, 4481 [page 3053], whieh relates to a "steam vessel navigating 
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rivers only, except ferryboats, freight boats, canal-boa ts, and towing 
boats, of less than fifty tons." 

Sections 4488 and 4489 [pages 3055 and 3056] provide: 
"Sec. 4488. Every steamer navigating the océan, or any lake, bay, or Sound 
of the United States, shall be provlded with such nunibers of life-boats, 
floats, rafts, life-preservers, llne-carrylng projectiles, and tbe means of pro- 
pelllng them, and drags, as wlll best secure the safety of ail persons on 
board such vessel in case of disaster ; and every sea-going veasel eairyin;.? 
passengers, and every such vessel navigating any of the Northern or North- 
western Lakes, shall hâve the life-boats required by law, provided with suit- 
able boat-dlsengaging apparatus, se arranged as to allow such boats to be 
safely launched while such vessels are under speed or otherwise, and so as 
to allow such disengaging-apparatus to be operated by one person, disen- 
gaging both ends of the boat simultaneously from the tackles by whieh it 
may be lowered to the water. And the board of supervising Inspectors shall 
fix and détermine, by their rules and régulations, the kind of life-boats, floats, 
rafts, life-preservers, line-carryiiig projectiles, and the means of propelling 
them, and drags that shall be used on such vessels, and also the kind and 
capacity of pumps or other appliances for freeing the steamer from water in 
case of heavy leakage, the capacity of such pumps or appliances being suited 
to the navigation in which the steamer is employed. 

"Sec. 4489. The owner of such steamer who neglects or refuses to provide 
such life-boats, floats, rafts, life-preservers, line-carrying projectiles, and tlM> 
means of propelling them, drags, pumps, or appliances as are, under tho 
provisions of the preceding section, required by the board of supervising in- 
spectors, and approved by the Secretary of Commerce and Labor, shaU be 
fmed one thousand dollars." 

It is urged that the indictment does not state under which section the 
General Slocum should hâve been equipped with appliances. If her 
equipment followed her license, she would fall under both sections. If 
the place of accident détermines the requirement, for the purpose of 
thèse actions section 4483 is applicable. In either case it is considered 
that the primary duty of supplying proper life preservers fell on the 
owner. This will be discussed later. 

■ Section 18, rule 3, of the gênerai rules and régulations prescribed by 
the board of supervising inspectors, as amended January, 1904, and 
approved by the Secretary of Commerce and Labor, provides : 

"Every life-preserver adjustable to the body of a person shall be made 
of good Sound cork blocks or other sultable material, with belts and shoulder- 
straps properly attaehed, and shall be constructed so as to place the cork 
underneath the shoulders and around the body of the person wearing it, 
the shoulder-traps to be sewed on at least 8 inches apart on the baclc of 
the préserver, and sewed together at the angle where they cross the body, 
and must hâve also a strap across the breast from one shoulder-strap to 
the other, sewed fast at one end and with a buttonhole In the other, with 
a button on shoulder-strap to which the crosspiece can be buttoned, and that 
ail belt life-preservers shall be not less than 54 inches in length, measure- 
ment from end to end around the body. And it shall be the duty of the 
inspector to see by actual examination that every such life-preserver contains 
at least 6 pounds of good cork, which shall hâve a buoyancy of at least 4 
pounds to each pound of cork. Inspectors are further required to direct 
such life-preservers to be distributed throughout the cabins, staterooms, 
berths and other places convenient for passengers on such steamer; and 
there shall be a printed notice posted in every cabin and stateroom, and in 
conspicuous places about the deeks, Informing passengers of the location of 
life-preservers and other life-saving appliances, and of the mode of applying 
or adjusting the same. Cork eushions, when constructed of good sound 
cork blocks or other suitable material, with belts and shoulder-straps prop- 
frly attaehed, said eushions to contain not less than 6 pounds of cork, when 



UNITED STATES V. VAN SCHAICK. 599 

passed by local Inspectors, may tie used In lieu of life-pi-cs^rvers on small 
pleasure steamers." 

Passing to the question of fire equipment, section 4471 [page 3049, U. 
S. Comp. St. 1901] provides: 

"Sec. 4471. Every steamer permitted by her certificate of inspection to 
carry as many as flfty passengers, or upward, • * * shall be provided 
with a good double-acting steam flre-punip, or otber équivalent apparatus for 
throwing water. Such pump or other apparatus for throwing water shall 
be kept at ail times and at ail seasons of the year in good order and ready 
for immédiate use, having at least two pipes of suitable dimensions, one ou 
each side of the vessel, to convey the water to the upper decks, to which 
pipes there shall be attached, by means of stop-coeks or valves, both betvveen 
decks and on the upper deck, good and suitable hose of sufficient strength 
to stand a pressure of not less thau one hundred pounda to the square inch, 
long enough to reach to ail parts of the vessel and properly provided with 
nozzles, and kept in good order and ready for immédiate service. Every 
steamer exceeding two hundred tons burden and carrying passengers shall 
be provided with two good double-acting tire-pumps, to be worked by hand; 
each ehamber of such pumi)s, except pumps upon steamers in service on the 
twenty-eighth day of Febru.'iry, eighteon himdred aud seveuty-one, shall be 
of sufHcient capacity to contain not less than one hundred cubie inches of 
water; and such pumps shall be plnced in the most suitable parts of the 
vessel for efficient service, having suitable well-fitted hose to each pump, of 
at least one-half the vessel in length, kept at ail times in perfect order, and 
shlpped up and ready for immédiate use." 

The subject of fire drill is covered by rule 5, § 15, Inspectors' Riiles 
and Régulations, which is as follows : 

"Sec. 15. It shall be the duty of the master of every inspected steamer of 
30 net tons and over, carrying passengers on the océan, lakes, gulf, or bays, 
when such steamer is under way, to cause to be prepared a station bill for 
his own department, and one, also, for the engineer's department, in which 
shall be assigned a post or station of duty for every person employed on board 
such steamer, in case of fire or other disaster; which station bills shall be 
placed in the most conspieuous places on board for the observation of the 
crew. And it shall be the duty of such master, or of the mate or ofïlcer 
next in command, once at least in each week, to call ail hands to quarters 
and exercise them in the discipline, and In the unlashing and swinglng out 
of the lifeboats, weather permitting, and in the use of the fire pumps and 
nll other apparatus for the safety of life on board of such vessel, and to see 
that ail the equipments required by law are in complète working order for 
immédiate use ; and the fact of the exercise of the crew, as herein con- 
templated, shall be entered upon the steamer's log book, stating the day of 
the month and hour when so exercised, and any neglect or omission on the 
part of the ofQcer in command of such steamer to strictly enforce sald rule 
shall be deemed cause for the revocation of the license of such officer. TJpon 
navigable rivers the captains of ail passenger steamers of 30 net tons and 
over shall be required to maintain a strict discipline and organize the offi- 
cers and permanent crew so to act with promptness in case of fire or 
other dis.oster ; and the captain shall cause to be prepared at least two 
station bills, assigning the ofBcers and permanent crew to défini te places. 
Said station bills shall be conspicuously placed, under glass, near the in- 
spection certificate." 

The duty of the master in respect to this rule and section 4471 will 
be later discussed. 

It is now to be considered whether the master had any duty with 
référence to the life preservers and other appliances. It should be 
kept firmly in mind that this question is not whether the duty, if it 
existed, required much or little diligence on the part of the master, 
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but rather whether the duty existed at ail. Neither the statutes nor the 
inspectors' régulations make it the duty of the master to sélect, to 
provide, to test, or to maintain the prescribed life preservers, nor pri- 
marily to inspect and to discard those that originally or from time 
to tirae did not meet the requirements. Obviously the primary duty 
in this regard rests upon the owner of the vessel. It certainly cannot 
be maintained that the usual law requires that the master of a domestic 
vessel, navigated in a home port, shall equip her ; and the statute, un- 
less there be fitting words to that eflfect, prescribing the equipment, does 
not speak to the master. It commands the owner. Hence, if the own- 
er did not perform the duty, it became liable, under section 5344, if 
death ensued in conséquence of its violation of law ; and, as considered 
later, if the master, managing officers, or others caused the violation 
of law, they are indictable as principals. This conclusion sustains 
the indictments against such persons for aiding and abetting the coni- 
pany; and so the indictment wherein Barnaby, Atkinson, Dexter, and 
Pease are charged with aiding and abetting the master, by procuring 
his misconduct, négligence, and inattention to his duties, would be 
sustainable, at least, because it charges that the m.aster "unlawfully 
caused, suffered and permitted to be and remain on said vessel" the 
unsuitable and inefficient appliances. A further question is whetlier 
inattention to the condition of the life preservers, failure to disco^cr 
defects, if they were obvious or discoverable by the observation de- 
mandable of the master of a vessel, was such négligence as would, in 
case death resulted therefrom, bring the master within section 5344, 
and whether Barnaby and the others could aid and abet such négli- 
gence. 

While it is not the duty of the master to equip the vessel with life 
preservers, and while he may not be chargeable, in the first instance, 
with the duty of making what would be regarded as a proper inspec- 
tion thereof, necessary to discover the présence or absence of the quali- 
ties and material required by law, yet it is the duty of the master of 
a vessel, aboard and in command, to use ordinary observation and in- 
quiry, and if thereby, or if from report to him, he has notice of defects 
either in his vessel or equipment, some diligence is required on his 
part, tending to the restoration of the defective place or appliance. 
At least, it would be his duty to report the condition, and make réquisi- 
tion for repairs or sound facilities. Assume that no life preservers 
were provided; could the master, with actual or constructive knowl- 
edge, navigate the vessel with impunity? If he knows of some total 
omission of requisite equipment, itself perilous to human life, may he 
deliberately continue to navigate his vessel, wholly indiffèrent to any 
catastrophe that may resuit therefrom? It is thought that such atti- 
tude on the part of the master would not be tolerated. And so, if the 
master blindly uses what he is proffered, however bad or destructive 
it may be, or constructively or actually knows of defects, and does noth- 
ing, he is certainly not performing the duty of a master. It is not the 
duty of the master to provide the huU of the ship, yet, if he navigates 
his vessel without any care as to the condition of the hull, or with a 
hole in the bottom, of which he has knowledge, actual or constructive, 
and she sinks, and death thereby ensues, he would, it is thought, fall 
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within the punishment of section 5344. Much niore évident would be 
his guilt if he caused the hole "to be and remain" in the vessel. In oth- 
er words, if he suffered and permitted it to be and remain in such 
vessel, knowing or enabled to know, in the use of ordinary observation, 
of its existence and danger, he would be guilty ; and he would likewise 
be guilty if he caused the defective thing to be on the vessel and to re- 
main thereon. The master's duty requires him to exercise some care 
to discover both the soundness and safety of the hull and equipment. 
It is not now a question whether, as regards any particular part of 
the vessel, the care required is great or otherwise. The question is 
whether any care is required. What the care should be would dépend, 
among other things, upon the part of the vessel involved, and the 
opportunity of the master to know of its condition. If any defect 
would be discoverable in the exercise of such superintendence of the 
vessel ordinarily demandable of a prudent master, he must be deemed 
to hâve disoovered it. It may be said that he was not obliged to ex- 
amine or to test life preservers for the purpose of discovering their 
condition or buoyancy, especially after the inspecter had recently ap- 
proved them. Let th'is be admitted. Nevertheless, if the master had 
reason to know that the inspection was superficial, or the life pre- 
servers were not according to the requirements, some duty rested up- 
on him respecting thèse defective appliances. Whether it would be 
fulfillment of the duty to report and to protest to the owner is not no\\^ 
the inqttiry. It is thought that it must be the master's duty to décline 
to navigate a vessel if the life preservers, to his knowledge, were sa 
defective as to destroy their usefulness. Then they would be équiva- 
lent to no life preservers. It is not the duty of a master to provide a 
hawser or mooring line, but it is his duty to use some care to know 
when such a line becomes unfit or is growing unfit for service, and to 
make réquisition for a new one. Life preservers, unlike hawsers, are 
seldom used, and are stowed away so that defects would be less ob- 
vious and not easily discoverable from mère external inspection. Per- 
haps the defects might be entirely latent. But ail this bears upon the 
question of what would be discoverable in the exercise of such gênerai 
care and watchfulness as is demanded of the master, and does not per- 
mit the conclusion Ihat no care at ail is requisite. The law treats the 
master reasonably and fairly. It does not place duties upon him that 
belong to his employers or to ihspectors. But he commands a ship 
to which a multitude of persons is committed, and of him care some- 
what measured by the responsibility resting upon him is required. 

The discussion of the duty of the master of the vessel will be con- 
tinued while considering the indictment against Van Schaick alone, but 
in this connection it is convenient to détermine whether Barnaby, Atkin- 
son, Dexter, and Pease are charged legally in indictments Nos. 1 and 2. 

The ofïicers of the company and Commodore Pease are indicted in 
one action for aiding and abetting the company, and in another action 
for aiding and abetting the master, Van Schaick. Thèse ofBcers and 
Pease do not fall within any class of persons named in the section that 
créâtes the offense. Hence the indictment cannot, by virtue of the stat- 
ute alone, be sustained against them as principals. How, then, can 
they be charged ? A person not f alling within the class described in a 
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pénal statute may nevertheless, under the ruks of the common law, be 
charged, provided (a) he was présent, actually or constructively, and 
aided or abetted another person in the commission of the crime ; (b) 
or, being absent, counseled or procured or caused that person to 
commit the crime; (c) or aided him after he had committed the 
offense, for example, to escape. If the crime is a misdemeanor, the 
aider and abettor in any one of the three cases above named would 
be a principal, and should be charged as such. If the crime is a felony, 
an aider and abettor would be a principal in the second degree, if he 
was actually or constructively présent when another committed the 
offense, or he would be an accessory before the fact, or after the fact, 
according as the case fell within subdivisions "b" or "c," above. 

The counsel for défendant Barnaby and his associâtes contend that 
such défendants cannot be indicted as principals, because they are not 
named in the act, nor were they constructively or actually présent aid- 
ing and abetting; that they cannot be held as accessories, or even 
principals aiding and abetting, as they did not, and, in the nature of the 
case, could not, do anything to aid or abet the principals in their alleged 
neglect of duty. Moreover, it is urged that the oiîficers are charged 
as principals, and cannot be convicted as accessories, and also that the 
officers could not be charged as accessories or as aiders or abettors, of 
a corporation that could not be indicted for manslaughter because it 
could not be punished for it. Thèse positions may be tested. The 
corporation was the owner. It violated its duty, and fell within the 
ternis of the statute. But it is urged that it cannot be convicted under 
the statute. The statute makes the owner's "fraud, misconduct, con- 
nivance or violation of law," causing death, an offense. In this case the 
duty of supplying proper life preservers is commanded by the law. 
This affirmative command involves another command — that life pre- 
servers not in compliance with the law shall not be furnished. The 
corporation navigated without them, and caused death thereby. It 
is not necessary to show' intention to kill, nor malice in fact. 

But it is said that no punishment can foUovv conviction. This is 
an oversight in the statute. Is it to be concluded, simply because 
the given punishment cannot be enforced, that Congress intended to 
allow corporate carriers by sea to kill their passengers through mis- 
conduct that would be a punishable offense if done by a natural per- 
son? A corporation can be guilty oi causing death by its wrongful 
act. It can with equal propriety be punished in a civil or criminal ac- 
tion. It seems a more reasonable alternative that Congress inad- 
vertently omitted to provide a suitable punishment for the offense, 
when committed by a corporation, than that it intended to give the 
owner impunity simply because it happened to be a corporation. 

But it is urged that the officers could not aid or abet the corporation 
in its misconduct. The fact is that the corporation could not be guilty 
of misconduct, except as some of its officers or employés not only aided 
and abetted, but also did the act or failed to act. Of course, it does 
not follow that, because a corporation committed an offense, its of- 
ficers or directors either did act or failed to act as the law required, or 
aided or abetted. But some one or more natural persons must hâve 
been the cause of the default. In the action at bar the indictment 
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points to the persons, Barnaby and his associâtes, and charges that they 
"did then and there unlawfully aid and abet the said Knickerbocker 
Steamboat Company in its said fraud, misconduct and violation of law, 
and cause, procure, suffer and permit the said company then and there 
the said fraud, misconduct and violation of law, in manner and form as 
aforesaid, so to engage in and permit as aforesaid." It should be 
conceded that, if a duty to act was laid on the corporation, and it 
did not act, and its officers were inactive, and no duty was laid on them. 
they could not be charged with aiding and abetting. But hère the 
charge is, in effect, that the officers procured the corporation and Van 
Schaick to violate the law, and aided and abetted therein. The de- 
fendants State that one cannot aid another to do nothing. One per- 
son can procure another to do nothing, and, when the law says "act," 
one person can induce, counsel, order, and even coerce another into 
inaction. When the law commands one person to furnish good life 
preservers, another, having the opportunity and control, can procure 
such person to furnish bad and death-causing life preservers ; or, when 
life preservers become useless and dangerous, one person may bave 
such relation to one whose duty it is to replace and to restore them as 
to induce him to ignore that duty. Hère the corporation and Van 
Schaick are charged, in eiïect, with misconduct, in failing to furnish 
good life preservers, and in furnishing bad life preservers. Who pro- 
cured them to do it? The indictment charges that the officers and 
Pease did. The défendants seem to consider that, if the law charges 
a person not to do something, and he does it, and another is an effective 
cause of the action, the latter could be an aider and abettor; but if 
the law charges one person to do something, and he does it not, the 
person who interposes to stay his performance of duty is not aiding 
and abetting. If the law provides that a corporation should not 
dig a ditch dangerous to human life in a particular locality, and it 
should dig the ditch, then its officers aiding and abetting by procuring 
such encroachment would be punishable. But if a corporation were 
commanded to guard a ditch by Hghts, and the officers directed that 
it should not be done, or procured its superintendent to omit to do it, 
would not such officers aid and abet the omission, and be liable to 
punishment? Hère the statute or régulations command the corpora- 
tion to put aboard and maintain a certain kind of life preservers. That 
means that it shall not put aboard those that do not meet the require- 
ments, nor permit aboard appliances once proper that hâve become im- 
proper. Now the corporation omits to put on the required kind, but 
puts on the forbidden kind, and keeps them aboard and navigates with 
them, and death ensues. This is not passivity alone. It is destructive 
activity. To put on and maintain what the law says shall not be 
put on and maintained is an affirmative breach of duty. If no life pre- 
servers had been placed aboard, it would hâve been inertia, an indolent 
failure to obey. that would be équivalent to open défiance of the law. 
To place forbidden life preservers is affirmative and active disobedience 
of the law. To leave aljoard such life preservers as the indictment de- 
scribes was négligence on the part of some one or more persons, tanta- 
mount to reckiess disregard of duty. A person who actually inter- 
poses to cause the disobedient inactivity, as well as he who. inter- 
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venes to cause the disobedient activity, equally offends. It is iiseless 
to refer to cases where a corporation has been commanded to do some- 
thing, and its officers or directors do nothing, or to cases where a cor- 
poration is ordered not to do something, and yet does it, and its direct- 
ors are accused, although there is no évidence that they did anytliiiig 
or were bound to do anytliing. If the corporation alone is made crim- 
inally liable for nonfeasance or misfeasance, or it alone is charged witli 
a duty, its oiificers not participating cannot be held for the corporation's 
default if the duty, in some lawful manner, was not placed on them. 
But when a corporation or an individual is charged to do or not to 
do a specified thing, under the penalty of punishment, the person who 
procures the default aids the breach of duty. Whoever seizes the 
hand and holds back one from performance of a duty is as guilty as 
one who, seizing the hand, draws forward the one forbidden to the com- 
mission of the thing forbidden. The indictments in the présent case 
sufficiently charge both procurement to neglect doing a commanded 
act, and to do that which is a direct violation of the commanded act. 

The next question is: (1) If the principal offense is a felony, are 
the officers properly charged in the indictment? (2) Is the offense 
a misdemeanor or a felony? If the former, the persons are properly 
charged with aiding and abetting. It will not be necessary to décide 
the second question. 

As to the first question, it is urged that the officers could not become 
principals, because they were not présent when the offense was com- 
mitted. When was the offense committed? It was not consummated 
imtil the deaths occurred as the resuit of the violation of it. The fact 
that the défendants, one or ail, were then absent, is unimportant. The 
inspection officers were only présent at the inspection, but were absent 
at the deaths, yet that circumstance alone would not acquit them. The 
owner could not escape on the only plea that he was on shore when 
the deaths occurred. Even the master of the vessel might not be ex- 
cused by the mère fact that he was temporarily ashore when the fire 
occurred. The fault is found in employing the déficient appliances. 
This fault ripened into a crime when such deficiency resulted in a 
death. It is charged that the defective life preservers were on the 
ship, and constructively tendered for use to the imperiled passengers, 
through a breach of duty on the part of the owner and master, and aiso 
because each caused them to be and to remain on the vessel, and that 
Barnaby and the other officers not only suffered and permitted the 
fraud, misconduct, and violation of law of the company, and the mis- 
conduct, négligence, and inattention of the master, but did "cause and 
procure * * * then and there" the same. The nature of the of- 
fense, perchance, precluded a single act of the company or master, 
at which an aider and abettor might or might not be présent. The duty 
was continuing. It always rested upon the company. So far as the 
duty rested upon the master, it remained with him during his hours 
of service. The very existence of the offense of the company or the 
master depended upon its continuity, and the charge is that Barnaby 
and others "then and there" did "cause, procure, suffer, and permit." 
If it is possible to conceive of a person being an accessory in such a case, 
yet it is quite as logical to consider such an aider and abettor as a 
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principal. The government clainis that it charges the défendants as 
principals, and, while the counsel for the défendants contend that 
Barnaby and his co-directors "can be held, if at ail, only as acces- 
sories," yet in the same brief it is stated that, "having been indicted as 
principals, the défendant Barnaby and his co-directors cannot be con- 
victed as accessories." This seems to be an admission by Barnaby that 
he and his associâtes are indicted as principals. Hence the indictment 
is correct in form, and that it was possible for them to be principals is 
quite évident from the nature of the offense. 

It is gravely urged that, although there were bad life preservers 
to the extent of 900, non constat there were aboard with them the 
number of good life preservers demanded by law ; that the indict- 
ment should, but does not, négative the présence of other life pre- 
servers sufficient in number and kind ; and the inference is asked 
to be drawn that the person or persons charged with the duty with 
référence to them did such duty. The argument must be that tht 
law did not forbid, as a part of the equipment for use, the employ- 
ment of 900 bad life preservers, and the constructive tendering of 
the same to the passengers on the burning ship for use, and that. 
as the indictment does not charge that there was not the lawful 
allotment of good ones, the presumption is that there was, and no 
one violated the statute in question, although the use of one of the 
bad life preservers resulted in the passenger's death. The law re- 
quired that the life preservers be furnished for the use of the pas- 
sengers; when the passenger took one, in contemplation of law, 
he took one that had been furnished him to take ; and hence the 
one he took, whereby he drowned, was one that the law forbade 
the person charged to furnish, and the one that should hâve been 
furnished in the place of the one actually provided was not fur- 
nished; and hence the person charged is brought in fault. Of 
course, the drowning man was in such plight that he could not 
return the bad life préserver and sélect one whose existence is now^ 
dépendent on an alleged presumption of law; and, even so, how 
many of the 900 bad life preservers would it hâve been his mis- 
chance to sélect and try before he would hâve secured one of the 
good life preservers now presumed to be in esse because the in- 
dictment does not deny them being? It is possible that he must 
hâve saved his life 900 times before he reached a safe life préserver 
that was in accordance with the law. As stated on the argument, 
if the law require the provision of 1,500 loaves of wholesome bread, 
it would hardly be regarded as a compliance if provision were made 
of 900 poisoned loaves, because the 900 poisoned loaves would be 
deemed furnished for the passengers equally with the safe loaves. 
The wrongdoer would not be heard to say that he furnished only 
the good loaves in compliance with the law. 

Some final discussion of count 3 of indictment No. 3, against Van 
Schaick alone, is désirable. The indictment charges that it wa.s 
the duty of Van Schaick (1) to cause to be prepared and posted 
station bills for the deck and engine department, assigning a post 
of duty for every person employed on board ; (2) to call, once in 
each week, ail hands to quarters, and exercise them in the discipline. 



606 134 FEDERAL REPORTER. 

and in the unlashing and swinging out of lifeboats, and in the use 
of fire pumps and ail other apparatus for the safety of life on board 
in case of fire ; (3) to see that ail the equipments required by law 
were in complète working order for immédiate use ; (4) to see that 
the provisions of section 4471 respecting steam pumps, hand pumps, 
and suitable hose, "kept in order and ready for immédiate service," 
were obeyed; (5) to see that the life preservers upon the vessel 
were in good order and repair, and ready and accessible for immé- 
diate use, and that they met the requirements of the régulations. 
And it is further charged that the master (a) neglected to comply 
with the régulations as to the station bills and fire drill ; (b) neg- 
lected to hâve attached to the steam pumps and hand pumps, and 
ready for immédiate use, requisite hose, which on the main deck 
vvas weak, unfit, and unserviceable, and on the hurricane and prom- 
enade decks was not provided and attached to the hand pumps ; 
(c) was négligent as to the life preservers ; and that, through such 
neglect in regard to fire drill, suitable hose, and fire appliances, and 
iiseless life preservers, death was caused. 

The duty of the master as to the life preservers has been hereto- 
fore discussed. What has been said in that regard is equally ap- 
plicable to the requirements of section 4471, relating to steam firc 
pumps and other apparatus for throwing water, suitable hose there- 
for as directed, and also double-acting hand fire pumps, each having 
suitable, well-fitted hose, of at least one-half the vessel in length. 
It is not the primary duty of the master to provide such appliances, 
but, if they be not supplied, it would be his duty to take some meas- 
ures, the nature of which would dépend upon the existing condi- 
tions; and if the provision made was defective, and, in the exercise 
of the observation demandable of the captain, such omission or de- 
fect were discoverable, he would be deemed to know it, and there- 
upon it would be neglect of duty on his part if he did not exercise 
due care for the supply or restoration of the omitted or defective 
parts. 

The matter of the fire drill and attention to the working order 
of appliances is treated by the inspectors" rule 5, § 15, quoted above. 
It purports to hâve been made pursuant to section 4405, Rev. St. 
U. S. [page 3017, U. S. Comp. St. 1901], which provides: 

"The board [of Inspectors] shall establish ail necessary régulations re- 
quired to carry out in most effective manner the provisions of thls title. 
and such régulations when approved by the Secretary of Commerce and 
Labor, shall hâve the force of law." 

The régulation (rule 5, § 15) requires of the master: (1) The 
préparation and posting of a bill assigning stations to the crew. 
(2) The summoning of ail hands to exercise (a) in unlashing and 
swinging out the lifeboat; (b) in use of fire pumps and ail appa- 
ratus for safety of life. (3) To see that ail equipments are in com- 
plète working order for immédiate use. (4) To enter the dates 
when exercise of crew was had. The neglect to enforce the rule 
is made cause for revoking the master's license. 

The title of the act of Feb. 28, 1871, c. 100 (16 Stat. 440), em- 
bodied in title 52, is, "An act to provide for the better security of 
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life on board of vessels propelled in whole or in part by steam and 
for other purposes." The sections of the title fall within the title. 
The provision for inspectors of steam vessels and equipment, the 
provisions relating to the furnishing of fittings and appliances, and 
the workmanship, material, strength, and adjustment thereof, and 
the due relation of the parts, for the examination and licensing of 
masters, mates, engineers, the investigation of alleged breach of 
duty by any of such officers, and the removal therefor in proper 
case, for a full complément of licensed officers and full crew, and 
other requirements, illustrate that the protection of life and prop- 
erty is the vital aim of the statute. Consider appliances peculiarly 
exposed to the master's observation and scrutiny. Of what avail are 
steam or hand fire pumps and hose unless the same be kept in good 
order and ready for use? If, when the fire comes, the appliances are 
somewhere aboard, but the parts necessary for coaction are discon- 
nected, unready for use, and even seconds of delay are caused there- 
by, ail such appliances may be unavailable to stay catastrophe. 
And what if the crew be untrained and unexercised in the handling 
of the hose and the manning of the pumps, so that no man knows 
his place, and no one lends efficient and well-directed aid, or the 
crew disperses or crowds forward so confusedly that one defeats 
the aid attempted by another? Of what use then are fire pumps 
or hose or lifeboats, or the law that compels them to be furnished? 
Many tragédies on sea or land answer thèse questions. As seen 
above, the master is required by the régulations to assign stations 
for his crew, and post notices thereof; to exercise his crew in un- 
lashing and swinging out the lifeboat, in the use of the fire pumps 
and other apparatus ; and to see that ail the equipments required 
by law are in complète working order for immédiate use. Such 
duties, at least, among those attempted to be established by the 
régulations, pertain to him and his subordinate officers, in the very 
nature of their positions. A crew and pumps and hose and life- 
boats, on the same ship, ail unrelated, because no one has taught 
the crew how to connect and operate them efïectively, would be 
snares tempting passengers to possible death. And who should 
use care to fit tWe crew for service in operating thèse appliances, 
if not the master, as the ultimate authority aboard, and the respon- 
sible commander? Who other th an he should hâve knowledge, if 
the hose is absent, unconnected to the pumps, and Avhy should he 
not, above ail others, know if it was weak and insufficient? Is it 
not the duty of a master to cause it to be tested at proper intervais ? 
Where the indictment charges such duties, it cannot be said that 
it is demurrable. The défendants deny the operative force of the 
régulations in connection with section 5.344, upon the authoritv of 
U. S. V. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 591, "and 
U. S. V. Maid (D. C.) 116 Fed. 650. The décision in Flint & P. M. 
R. Co. V. Marine Ins. Co. (C. C.) 71 Fed. 210, aids the conclusion 
that the régulation is sanctioned. There it was held that : 

"The rule of the supervising inspectors that ail passenger and freight 
steamers shall hâve one of the crew on watch in or near the pilot house ia 
authorlzed by Rev. St. § 4405 [U. S. Comp. St. 1901, p. 3017], requiring the 
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inspectors to establlsh rules necessary to carry out the statutory provîsior.s 
as to steam ressels, among which Is one that the vessel shall carry 'a full 
crew, sufficlent at ail times to manage the vessel.' " 

The cases cited by the défendants involve attempts on the part of 
governmental agencies other than Congress to create crimes. The in- 
spectors, by their régulation, do not create a pénal offense. They 
déclare a duty. A breach of it brings no penalty beyond some liability 
stated in title 52. But if the régulation be valid, a breach of it, result- 
ing from the master's misconduct, négligence, and inattention, causing 
death, is manslaughter, because Congress, by section 5344, has provided 
that a breach of duty, so caused, whereby a person's death is effected. 
shall be such an offense. Section 5344 does not limit the "duties" of 
a master for its purposes to statutory duties. Almost the sum of a 
master's duties, whereon the lives of the persons on his own and other 
vessels dépend, are not imposed directly upon him by statute. But the 
meaning of section 5344 is that if his misconduct, négligence, or inat- 
tention to his duties, however arising, causes the death of another, he 
shall be guilty of manslaughter. The enumeration in the statute of 
the duties, and what in relation thereto would constitute misconduct, 
négligence, and inattention, is beyond human i>ossibility. It is sa'i 
in U. S. V. Eaton, ]44 U. S. 687, 13 Sup. Ct. 767, 36 L. Ed. 591: 

"It is a princlple of crimlnal law that an offense which may be the subject 
of OTiminal procédure is an act eommitted or omitted 'in violation of a public 
law either forbiddlng or commanding it.' " 

A misinterpretation of this statement would lead to gross error. 
For illustration, the Pénal Code of New York (section 195) provides : 

"A person who, by any act of négligence or misconduct in a business or 
employment in which he is engagea, or in the use or management of any 
macblnery, animais, or property of any kind, Intnisted to his care, or under 
his control, or by any unlawful, négligent or reckless act, not specified by or 
coming within the foregoing provisions of this chapter, or the provisions of 
some other statute, occasions the death of a human being, is guilty of man- 
slaughter in the second degree." 

The killing of a human being is not an act. It results from acts 
donc or omitted. This or any statute does not undertake to point 
out definite, causative act or acts, the commission or omission of which 
will bring a person within the statute. The variety of such acts or 
omissions from which culpable négligence may be inferred is in- 
finité. Section 5344, Rev. St. U. S. [page 3629, U. S. Comp. St. 1901], 
provides that a master's misconduct, négligence, or inattention to 
his duties, causing death, shall constitute manslaughter. The master's 
misconduct, négligence, or inattention arises from breach of duties; 
that is, from acts or omissions to act. When the inspectors déclare, 
confirm, and create a duty, they do not thereby render the breach of 
such duty a pénal offense. Congress alone créâtes such offense. The 
entire title 53 cannot be read without perceiving how much dependence 
must be placed necessarily upon the master for the fulfillment of its 
provisions, and the necessity for care on his part, and respKjnsibility 
for the observance of such care, are apparent. For instance, by sec- 
tion 4493 [page 3058] it is provided : 

"Whoiiever damage is sustalned by any passenger or his baggage, from 
explosion, fire, collision, or other cause, the master and the owner of such 
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vessel, or elther of thera, and the vessel, shall be llable to eaeh and every 
person so injured, to the fnll amount of damage If It happens through any 
neglect or failure to comply with the provisions of this title, or through 
known defects or imperfections of the steaming-apparatus or of the hull," etc. 

This is not conclusive in thèse actions, but illustrâtes the intended 
relation of the master to passengers and property committed to his 
care. By section 4448 [page 3039] it is provided : 

"Ail offlcers licensed under the provisions of this title shall asslst the In- 
spectors in their examination of any vessel to whieh sueh licensed offieers 
helong, and shall point ont ail defects and imperfections known to them In 
the liull, equipments, boilers, or machinery of sueh vessel, and also shall 
ïnake known to the inspectors, at the earliest opportunity, ail accidents or 
occurrences producing serious injury to the vessel, her boilers, or machinery : 
and in default thereof the license of any such oificer so negleeting or refusing 
shall be revoked." 

Why should the offieers be designated to point out defects and im- 
perfections known to them? They are selected because to them the 
knowledge is more likely to come, either from direct observation or 
from report, and because a duty rests upon such offieers to exercise 
such observation, and provide by their discipline for such reports. 

The conclusion expressed earlier is reiterated — that, unless the dut}' 
as to furnishing equipments and fittings be imposed expressly upou 
the master of a ship, it is not primarily his duty to provide them ; but 
it is his duty, before navigating, to exercise care to know whether the 
ship has any equipment, whether it is apparently sufficient and in ac- 
cordance with law, and, after the introduction of appliances and equip- 
ment, it is his duty to hâve some care respecting its maintenance, tlie 
extent of such care being dépendent upon the master's opportunit}' 
to examine the appliance and perceive its condition ; and, further, there 
are duties relating to the discipline of the crew in the use of appli- 
ances, that, in the nature of the case, demand his vigilant attention, 
lest such appliances, when the occasion for their use arises, be found 
useless, until the moment when they can aid in saving passengers and 
property has passed, because the crew is undisciplined and untrained 
in their opération. Duties that relate to the opération of a vessel, and 
the use of appliances therefor, and for the protection of the vessel, her 
passengers and cargo, and the discipline of the crew in connection 
therewith, are presumptively shared by the master, if they do not de- 
volve entirely upon him. As regards a vessel navigating in domestic 
waters, there is a greater opportunity for the immédiate supervision by 
the owner, and duties that elsewhere might fall upon the master may 
be transferred to others. What dependence a master may place upon 
others under such circumstances, or to what extent his primary duties 
may hâve been taken from him and imposed upon others by the own- 
er, or what he has done upon discovering defects, and whether his ac- 
tion thereon fulfilled his duty, are questions that can only be determined 
after the évidence shall hâve been presented upon the trial. 

The demurrers should be overruled, with leave to plead over at the 
December term. 
134 F.— 3» 
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ZERRES et al. v. VANINA. 

(Circuit Court, D. Nevada. January 28, 1905.) 

No. 781. 

1. Bjectment— Possession— OusTKE. 

As a gênerai rule, ejectment, being a possessory action, cannot be main- 
tained for land of which plaintiff is in possession, but It must be affirma- 
tively proved that there bas been a disseisin of the plaintiff, and a nat- 
ural ouster as well as a wrongful possession by défendant. 

[Ed. Note. — For cases in point, see vol. 17, Cent. Dig. Biectment, §§ 65- 
73.] 

2. Mines— Claims— Relocation— FoRFEiTTJBE. 

A relocator of a mining claim is not a discoverer of the minerai con- 
tained therein, but an approprlator thereof, and cannot hold the ground 
except on proof that the original locator had abandoned or forfeited bis 
rlght by failure to coniply with the mining laws. 

3. Same — Statutes — Compliance — Notice of Location — Description of 

Claim. 

Where a notice of location of a Iode mining claim contained a substan- 
tial, though not a literal, compliance with Comp. Laws Nev. 1900, | 208, 
requiring such notices to specify, among other things, the width of the 
location on each side of the center of the vein, etc., it was sufflcient. 

4. Same— United States Statutes— Local Régulations. 

Rev. St. § 2324 [TJ. S. Comp. St. 1901, p. 1426], providing that ail rec- 
ords of mines, as hereafter made, shall contain the name or names of the 
locators, the date of location, and such a description of the claim or 
claims located, by référence to some natural object or permanent monu- 
ment, as will identify the claim, and providing that miners of each mining 
district may make régulations, not in conflict with the laws of the United 
States or with the laws of the state or terri tory in which the district is 
situated, governing the location, manner of recording, and amount of 
work necessary to hold possession of a mining claim, etc., necessarlly 
Implies that provisions with référence to record of notice of location of 
such claims would be required either by the rules or régulations of 
miners or by the Législature of the state. 

5. Same— Statutes— Mandatoby and Dihectoet Provisions. 

Comp. Laws Nev. 1900, § 210, providing for the location of Iode mining 
claims, déclares that wlthln 90 days of the date of postliig the location 
notice of the claim the locator shall record his claim with the mining dis- 
trict recorder and the county recorder of the mining district or county 
In which such claim is situated, by a location certiflcate, etc. Held that, 
the statuts not providing for a forfaiture for failure to record wlthin the 
time speclfied, such failure was Insufflcient to work a forfelture of the 
locator's rights. 

6. Same— Possession— Re-entey. 

Where an original locator of a Iode mining claim performed the neces- 
sary assessment work on the claim for the préviens year, the fact that 
be was absent from the ground, and that durlng such absence some of the 
boundary stakes had fallen down, and that others had made a relocation 
of the claim, did not deprive him of the rlght to re;enter to do the annual 
assessment work for the succeeding year ; his pribr location not having 
been terminated by abandonment or forfelture. 

Action of Ejectment to Recover Possession of Mining Ground. 

Mack & Farrington, for plaintiffs. 
S. J. Parsons, for défendant. 
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HAWLEY, District Judge. This is an action of ejectment to re- 
cover possession from the défendant of certain mining ground situate 
in Searchlight mining district, Lincoln county, Nev., claimed by plain- 
tififs under what is known and designated as the "N. B. Grafter Loca- 
tion," and is claimed by the défendant under what is known as the 
"Eddie Location." 

The complaint was filed July 8, 1904, and, among other things, al- 
lèges : 

"(2) That plaintiff W. J. Zerres was on the 22d day of March, 1904, law- 
fully possessed, as owner in fee-simple tltle, and In the possession and en- 
titled to the possession, of that certain mine and mining claim known as ana 
called the 'N. B. Grafter Mining Claim,' situated in the Searchlight mining 
district, county of Lincoln and state of Nevada" — describing the same by 
metes and bounds. "(5) That, the plaintifCs being so possessed, the défendant 

afterwards, and on and about the day of April, 1904, wrongfully and 

unlawfully and without right entered Into the possession of the said N. B. 
Grafter mining daim and ousted and ejected said plaintiffs therefrom; and 
ever since bas withheld and stlll does wlthhold the possession of the said 
N. B. Grafter mining claim from said plaintiflfs." 

The défendant, in his answer, dénies the averments in plaintiffs' 
complaint. x\nd "(6) for a further défense this défendant allèges that 
he is the owner, by purchase and location, in fee simple (subject to the 
paramount title and rights of the United States), of the Eddie Lode 
mining claim, situate in Searchlight mining district, Lincoln county, 
state of Nevada" ; describing the same by metes and bounds. The 
greater portion of the ground covered by the Eddie claim is included 
within the premises claimed by plaintiffs. 

It appears from the testimony on the part of plaintiffs that on Jan- 
uary 1, 1904, Burr Jeremiah Hurley, John McDerm.ott, W. J. Zerres, 
and G. H. Wright located the ground in controversy designated as the 
N. B. Grafter, and monumented the same by posting stakes in mounds 
at the corners and side centers of the claim, in compliance with the laws 
of the United States, and sank a shaft, as required by the statutes of 
Nevada (Cutt. Comp. Laws, § 309). The notice posted on the ground 
reads as follows : 

"Notice of Relocation 'Eddie' Quartz Claim; 

"Notice Is Hereby Given, that the undersigned citizens of the TJnlted States, 
over the âge of twenty-one years, hâve in compliance with the requirements 
of the Revised Statutes of the United States and local laws and customs, 
this day located and claim 1,500 linear feet along the course of this lead, lode 
or vein of minerai bearing quartz, and 300 feet in width on each side of the 
mlddle of said lead, lode or vein, together with ail minerai deposits con- 
talned therein, and ail timber growing within the limits of said daim, and 
ail water and water privilèges thereon or appurtenant thereto, situate in the 
Searchlight Mining District, County of Lincoln and State of Nevada and 
more particularly described as follows, to wit: Commencing at discovery 
shaft or monument and said Unes running west to stake 2. Thence north to 
stake 4. Thence east to stake 3. Thence south to stake 1. Said claim Is 
bounded on the west by the 'Santa Fé' and 'Morgan Courtney' on the north 
by the 'Barney Riley' and 'Bonanza' on the east by the 'Munyon.' This claim 
was previously Imown as the 'Eddie.' This claim shall be known as the N. 
B. Grafter quartz daim." 

This notice was recorded in the district recorder's office on Feb- 
ruary 15, 1904, and in the office of the county recorder February 24, 
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1904. An amended certificate was posted upon the ground, and re- 
corded the same day in the district recorder's office of Searchlight min- 
ing district, and in the county recorder's office of Lincoln county, 
Nevada, on February 24, 1904. It reads as follows : 

"Kuow ail men by thèse Présents : That we the underslgned cltlzens of the 
United States, and owners of the 'N. B. Gratter Lode Claim' do hereby uiake 
and file thls our amended certificate of location upon the said lode claim, 
situate In the Searchlight Mining District, County of Lincoln, State of Ne- 
vada, clalmtng 300 feet or fraction thereof In width, on each side of the 
middle of said lode at the surface, and ail veins, Iodes or ledges, within the 
boundaries of said claim, with their dlps, angles and variations ; 1,305 linear 
feet on said lode running S. 41° 54' E. from this discovery post, and 195 
linear feet running N. 41° 54' W. on said lode, from this discovery post. 

"Said lode mining claim Is bounded as follows, to wit: Beglnnlng at cor. 
No. 1 S. W. Cor. of claim, thence S. 40° 18' B. 748.78 feet to the south side 
lenter post, and on same course 1,497.55 feet to cor. No. 2, thence N. 52° 10' 
B. 275 feet to the east end center post, and on same course 5S5 feet to cor. 
No. S. Thence N. 43° 04' W. 751.22 feet to the North side center post. and 
on same course, 1,502.43 feet to cor. No. 4, thence S. 52° 10' W. 230 feet to the 
West end center, and on same course, 462.46 feet to cor. No. 1, place of be- 
ginning. Being the same lode to whlch the original location certificate (made 
by Burr Jeremiah Hurley, John McDermott, W. J. Zerres and J. H. Wright) 
relates, as flled in Book 'D' at pages No. 129-130, Searchlight Mining District 
Records. 

"Said lode claim Is situate in the North half of Section 34, Tvs^p. 2S South, 
Range 63 East, M. D. M., about one-balf mile N. W. of the Searchlight Post 
Office, and ail corners, and boundaries of said claim are plainly marked vvith 
pine posts 4 inches square and flve feet long, set in mound of stone and 
earth. A discovery shaft 4 ft. by 6 ft. 10 ft. deep has been sunb, near the dis- 
covery post, in ail respects In aceordance with the laws of the State of Ne- 
vada. 

"Thls amended certificate Is flled without vraiver of any previous rights, 
for the purpose of correcting and making more spécifie the boundaries and 
description of said lode as originally located upon the ground. 

"Date of original location January Ist, 1904. 

"Date of amended certificate February I5th, 1904. 

"Locators : W. J. Zerres. G. H. Wright." 

Thereafter the plaintiff W. J. Zerres, as the owner, prepared another 
"amended and additional certificate of location," which, among other 
things, more clearly specified the markings of the posts on the Grafter 
claim, and their character, and specified "date of original location, Jan- 
uary ist, 1904, date of amended certificate, February 15th, 1904." This 
amended and additional certificate was recorded in the district records of 
Searchlight district June 3, 1904, and in the county recorder's office on 
June 15, 1904. 

On the 3d or 4th of June, 1904, C. E. Mack, one of the counsel for 
the plaintiffs, was in Searchlight district, and had a conversation with 
Mr. Vanina, défendant herein, relative to the ground in dispute, in 
which Vanina stated that Zerres had no right to the Grafter claim or 
ground. "He said, 'It is mine, and I am going to hold it ;' and I told 
him we would sue him if he attempted to, and he said, 'Ail right,' he 
should hold it." 

At the time of plaintiffs' entry upon the ground designated as the 
N. B. Grafter, the locators thereof had actual knowledge of the previous 
location of the Eddie. They knew that the Eddie had been staked by 
the defendant's grantors ; that the notice^of location had been recorded 
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in the district recorder's office ; that a shaft had been sunk thereon to 
the depth required by law, disclosing minerai therein. The testimonj' 
shows that the plaintiffs sunlc their own shaft but a few feet distant 
therefrom, and it is proper hère to say that their own testimony as to 
the discovery of minerai therein is very meager, to say the least. But 
if they had the right to make a valid location, they could appropriate 
and claim the shaft which défendant sunk, and it is undisputed that 
minerai was found therein. 

At the close of the plaintiffs' testimony, the défendant moved for a 
judgment of dismissal on the ground that the plaintiffs had failed to 
make out their case. 

Ejectment is a possessory action, and, as a gênerai rule, cannot be 
maintained for land of which the plaintiff is in possession. It must 
afîirmatively be proved that there has been a disseisin of the plaintiff, 
and a natural ouster as well as a wrongful possession by the défendant. 
The contention of défendant is that he could not hâve constructive pos- 
session of the ground in dispute unless he had a valid location of a 
mining claim thereon, and if this is admitted it would defeat the plain- 
tiffs" right to the premises, and hence the plaintiffs cannot maintain 
this action without showing an actual ouster and a natural, physical 
possession of the premises by the défendant, Vanina; and he relies 
principally upon the following cases : Davidson v. Calkins (C. C.) 98 
Fed. 230, and Bevis v. Markland (C. C.) 130 Fed. 237. 

Davidson v. Calkins was a suit in equity to quiet title and to restrain 
défendants from working a mining claim, and the décision was rendered 
upon an application for temporary injunction. The opinion calls atten- 
tion to the fact of the distinction which exists between suits in equity 
and actions at law under the fédéral practice, and that the state prac- 
tice is not applicable thereto. 

Bevis v. Markland was an action at law to recover possession of a 
mining claim. The court, among other things, said : 

"By bringing this action to acquire légal and actual possession of the whole 
of the Pioneer claim, the plaintiff has assmned the burden of establishing a 
right of possession superior to the rights of the défendants evidenced by their 
prier actual possession. * • * In this action the struggle is for posses- 
sion only, and the parties cannot bave a judicial détermination of the ques- 
tion as to which shall ultimately prevail In a eontest for the title. * ♦ * 
The plaintiff does not prétend that there is any évidence to sustain the alléga- 
tion in his complaint that he was wrongfully ousted of possession by the 
défendants. They hâve not by force or intimidation molested him, and they 
hâve not interfered with the possession of the plaintiff or his grantor other- 
wise than by continuing to hold possession in the same manner as before the 
attempted location of the Pioneer placer claim. Therefore it is esssntial to 
his success for the plaintiff to prove that the défendants are im^re intruders. 
having no color of title or right to possession. * • • My attention has 
not been directed to any précèdent or statute or sound reason for permitting a 
claim jumper to occupy the attention of the courts in litigation of actions to 
recover possession from a prier locator, when there is not suffleient evidenfe 
to create a positive belief wlth respect to the facts essentlal to the validity 
of the prlor location." 

In Ewing V. Burnet, 11 Pet. 42, 52, 9 L,. Ed. 624, the court said: 

"An entry by one man on the land of another is an ouster of the légal pos- 
session arising from the title, or not, according to the intention with which it 
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is done. If made under claim and color of rlght, It Is an ouster ; otherwise 
it Is a mère trespass. In légal language, the intention guides the entry and 
fixes Its character." 

See, also, Bramlett v. Flick, 33 Mont. 95, 105, 57 Pac. 869, and au- 
thorities there cited. 

It may be that the plaintiffs did not sélect the most appropriate for m 
of action or suit in which to raise the question as to which of the parties 
has the better right of possession to the ground in dispute. The action, 
however, will not be dismissed on the ground that "no actual ouster" 
was shown. The case will be disposed of on the merits. 

Numerous objections were made pending the trial to the admission 
of certain documents, certificates of location, amended certificates of 
location, etc. ; the rulings thereon being reserved until the décision of 
the case. The questions raised are complicated by the fact that there 
was a failure by both parties strictly to comply with the provisions of 
the mining law, which, under the décisions in some of the states, is 
lield to be absolutely essential. It will, however, for the pnrpose of this 
opinion only, be conceded that the objections made by défendant to 
plaintiffs' amended certificate of location are not well taken. Some of 
the objections were purely technical ; others become wholly immaterial 
imder the views entertained by the court upon the merits. 

The original notice of the Grafter purports upon its face to be a 
relocation of the Eddie claim, and in the body of this notice it is stated 
that "this claim was previously known as the 'Eddie.' " A relocator 
of a mining claim stands in a différent attitude from that of an original 
locator. The original locator of mining ground is a discoverer of the 
minerai therein contained. A relocator is not a discoverer of the 
minerai, but an appropriator thereof, and cannot hold the ground ex- 
cept upon making proof that the original locator had abandoned or 
forfeited his right by failure to comply with the mining laws. AU the 
authorities agrée that a relocation impliedly admits that there has been 
a valid prior location, because there can be no relocation unless there 
has been a prior valid location or something équivalent thereto. There 
can be no relocation until there has been an abandonment or forfeiture 
of the ground by the fiirst locator. Belk v. Meagher, 10-i U. S. 279, 
289, 26 L. Ed. 735 ; Lindley on Mines, vol. 1 (2d Ed.) § 404 ; Snyder 
on Mines, vol, 1, §§ 573, 580 ; Barringer & Adams on Mines, 306 ; 
Wills V. Blain, 4 N. M. (Johns.) 378, 20 Pac. 798, 802 ; Providence G. 
M. Co. v. Burke (Ariz.) 57 Pac. 641, 644 ; Quigley v. Gillett, 101 Cal. 
462, 35 Pac. 1040. In this character of cases the burden of proving 
a forfeiture rests upon the party claiming it, whether it be by the 
plaintiff or défendant. 

In Hammer v. Garfield Mining Co., 130 U. S. 291, 301, 9 Sup. Ct. 
548, 552, 32 L. Ed. 964, the court said : 

"As to the alleged forfeiture set up by défendant, it Is sufflcient to say 
that the burden of proving it rested upon him ; that the only prêteuse of a 
forfeiture was that sufflcient work, as required by law, each year, was not 
done on the claim In 1882 ; and that the évidence adduced by hlm on that 
point was very meager and unsatisfactory, and was completely overborne by 
the évidence of the plaintiff. Belk v. Meagher, 104 U. S. 279, 26 L. Ed. 735. 
A forfeiture cannot be established except upon clear and convineing proof 
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of the fallure of the former owner to hâve work performed or Improvementa 
made to the amount requlred by law." 

See McCulloch v. Murphy (C. C.) 125 Fed. 147, 150, and authorities 
there cited. 

It appears from the testimony offered on behalf of the défendant that 
the notice of location of the Eddie claim was posted on the ground on 
the 9th day of February, 1902, signed by C. A. De Berry and L. J. 
Kaiser, the locators, and was recorded on March 30, 1902, in the office 
of the district recorder of Searchhght mining district, where the daim 
is situate. The testimony shows tliat the ground was monumented 
and staked, and that soon after the location was made a shaft was sunk 
on the ground, disclosing minerai at a depth of about 14 feet, in 
compliance with the laws of the state of Nevada (Cutt. Comp. Laws, § 
209). On June 12, 1902, the locators deeded their interest in the 
ground to J. E. Packard, and on May 9, 1904, Packard deeded his in- 
terest to Charles Vanina, the défendant herein. During the year 1903 
there was labor expended upon the Eddie claim to the extent of over 
SlOO. On April 23, 1904, Packard posted an amended certificate of the 
Eddie mining claim upon the ground, which amended certificate was 
recorded the same day in the office of the district recorder at Search- 
light, Nev., and recorded May 2, 1904, in the county recorder's office 
in Lincoln county, Nev. Vanina thereafter, on the lOth day of August, 
1904, posted on the ground an "amended and additional location cer- 
tificate of the Eddie quartz claim," which was recorded August 10, 
1904, in the district recorder's office, and on August 17, 1904, in the 
office of the county recorder. On the 19th day of September, 1904, 
Vanina posted, and thereafter recorded in the district and county re- 
corder's office, another "amended and additional certificate of location 
of the Eddie quartz claim." The testimony shows that Vanina left 
Searchlight district in June, 1903, and returned either in February or 
March, 1904, and in April, 1904, he gave a contract to hâve work donc 
on the Eddie claim ; and he testified that over $200 worth of work was 
done there in sinking the shaft in 1904, prior to the commencement of 
this suit. 

It will be observed that the Eddie mine was located prior in point 
of time to the Grafter, and, if the owner of the Eddie had fully com- 
plied with the law in the location of the mine, and the kind and char- 
acter of work necessary to hold the claim, it would follow that judg- 
ment should be rendered in his favor. The law is settled beyond ail 
controversy that a party cannot Vcate a valid claim to a Iode already 
located and legally possessed by others. Mining claims are not open 
to relocation until the rights of a former locator hâve been abandoned, 
forfeited, or otherwise come to an end. However regular in form a 
junior location might be, it is of no effect as against the rights con- 
ferred upon a prior locator, so long as the prior location is subsisting. 
Rose v. Richmond M. Co., 17 Nev. 26, 57, 27 Pac. 1105 ; Porter v. 
Tonopah North Star T. & D. Co., 133 Fed. 756. Did the locators and 
owners of the Eddie take ail the steps made necessary under the law 
to acquire a valid title? The laws of the state of Nevada provide : 
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"Sec. 208. Any person, a citizen of the United States, or one who has de- 
clared his Intention to become such, who discovers a vein or Iode may locate 
a claiin upon such veIn or Iode by defining the boundaries of the daim in the 
manner hereinafter described, and by posting a notice of such location at tlie 
point of discovery, which notice must contaln: First. The name of the Iode 
or claim. Second. The name of tbe locator or locators. Third. The date of 
the location. Fourth. The number of linear feet claimed In length along the 
course of the vein, each way from the point of discovery, with the v^ldth on 
each side of the center of the veIn, and the gênerai course of the vein or iode 
as near as may be. 

"Sec. 209. Before the expiration of one hundred and twenty days from the 
posting of the notice of location, the locator shall sink a discovery shaft upon 
the clalm to a depth of at least ten feet from the lowest part of tbe rim of 
such shaft at the surface, or deeper if necessary, to show by such work a 
Iode or deposlt of minerai in place. A eut, or crosscut, or tunnel, whlch cuts 
the Iode at a depth of ten feet or more, or an open eut of at least ten feet in 
length along the Iode from the point where the Iode may be In auy manner 
dlscovered, shall be équivalent to a discovery shaft. • ♦ * or shall sub- 
stantially bulld a monument which shall rise at least three feet above the 
surface, or shall erect a post at least four Inches square or four inohes in 
diameter, which muât be flrmly set In the ground, or in a mound of earth or 
rock, and must rise at least three feet above the stirface. « * * The 
monument at each corner shall be so marked by letters, figures, or otherwlse, 
as to indicate Its purpose. 

"Sec, 210. Within ninety days of the date of posting the location notice 
upon the claim the locator shall record his clalm with the mlning district 
recorder and the county recorder of the mlning district or county in wliich 
su(îh claim Is situated by a location certiflcate which must contain : Ist, the 
name of the Iode or vein ; 2d, the name of the locator or locators ; 3d, the 
date of the location and such description of the location of sald claim, with 
référence to some natural object or permanent monument, as will identify 
the claim ; 4th, the number of linear feet claimed In length along the course 
of the vein each way from the point of discovery, with a width on each sido 
of the center of the vein, and the gênerai course of the Iode or vein as near as 
may be; 5th, the dimensions and location of the discovery shaft, or its 
équivalent, sunk upon the claim; 6th, the location and description of each 
corner, with the markings thereon. Any record of the location of a Iode mln- 
ing clalm which shall not contain ail the requirements made in thls section 
shall be void." 

Section 332 provides that: 

"Where there Is no mining district, or where a district having once existed 
the résidence of the offlcers within the district and their places of business 
within the district where the bocks are kept are not publlcly known, district 
recording shall not be requlred of the locator or clalm owuer. But recordius; 
shall be requlred in the office of the county recorder in ail cases; as well 
where there is a district recorder as where there Is none." 

Objection was made to the introduction of the original notice of lo- 
cation of the Eddie on the ground tliftt it does not give the distance on 
each side of the discovery point on the claim, nor the gênerai course of 
the vein. This objection is, in my opinion, more technical than sound. 
The courts hâve almost universally held that a literal and a strict com- 
pliance with the law? in thèse respects is not demanded, that a libéral 
construction should be given to the language used by miners in drafting 
their notices of location, and that a substantial compliance with the 
law is ail that is required. Book v. Justice M. Co. (C. C.) 58 Fed. 106, 
115; 1 L-indley on Mines (2d Ed.) § 355, and authorities there cited; 
1 Snyder on Mines, § 368 ; McCuUoch v. Murphy (C. C.) 125 Fed. 147, 
149 ; Sanders v. Noble, 22 Mont. 110, 137, 55 Pac. 1037. 
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The notice constitutes a substantial compliance with the provisions 
of section 208, Comp. Laws Nev. 1900. The owners of the Eddie also 
complied with the provisions of section 209, Comp. Laws Nev. 1900. 
Did they comply with the provisions of section 210, which déclares that 
"within ninety days of the date of posting the location notice upon the 
daim the locator shall record his claim with the mining district recorder 
and the county recorder of the mining district or county in which such 
daim is situated, by a location certificate"? This is the vital question 
upon which the rights of the défendant must stand or fall. 

The laws of the United States are well understood by the miners. 
and care is usually exercised by them in complying therewith. Under 
thèse laws the miners are not required to hâve their notices of loca- 
tion recorded. The essential provisions are that "the location must 
be distinctly marked on the ground so that its boundaries can be readily 
traced," and that "not less than one hundred dollars worth of labor 
shall be performed or improvements made during each year." But iî 
was provided in section 2324, Rev. St. [U. S. Comp. St. 1901, p. 1426], 
that "ail records of mining claims hereafter made shall contain tlic 
name or names of the locators, the date of the location and such a de- 
scription of the claim or claims located by référence to some natural 
object or permanent monument as will identify the claim." It will 
thus be seen that Congress evidently anticipated when it gave the an- 
thority that "the miners of each mining district may make régulation,- 
not in conflict with the laws of the United States, or with the laws of 
the State or territory in which the district is situated, governing the lo- 
cation, manner of recording, amount of work necessary to hold pos- 
session of a mining claim," subject to the conditions therein stated, 
that régulations would be made in every mining district, or by the 
laws of the state, for the recording of the claim. While it is true that 
there is nothing in the United States laws requiring a record to be made 
of the location, still the provisions of section 2324 clearly imply that 
such provision will be required either by the local laws, rules, or régu- 
lations of the miners, or by the Législature of the state. 

The plaintiffs rely upon the principles announced in Mallett v. Uncle 
Sam M. Co., 1 Nev. 188, 90 Am. Dec. 484, Oreamuno v. Uncle Sam M. 
Co., 1 Nev. 216, and Sisson v. Sommers, 24 Nev. 379, 387, 55 Pac. 829, 
830. 77 Am. St. Rep. 815, wherein it is said: 

"To enable a party to malntaln a right to a mining claim after the riglit 
is acquired, It Is necessary ttiat the party continue substantially to comply 
not only with the laws of Congress, but with the valid laws of the state. 
and valid rules established by the miners, in force In the district where the 
(;laim is situated upon which such right dépends. Failure to comply with 
such laws and rules works a forfeiture, whether the laws and rules provide for 
forfeiture for noncompliance or not, and the mining claim becomes subject to 
location by any qualifled locator." 

The court did not, however, hâve occasion to construe the provision 
of section 210 which is hère presented. AU the authorities, both na- 
tional and state, agrée that unless the locator substantially compiles 
with the law in regard to the labor to be expended on the claim, in the 
manner and form required by the statutes, his rights may become for- 
feited. This provision is mandatory and must be complied with. And 
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this. when applied to the facts of the case, is the extent of the décision 
in Sisson v. Sommera. 

Is the State statute which requires the certificate of location to be re- 
corded within 90 days after posting notice of location mandatory? 
Does the failure so to record make the location void ? The statute does 
not in terms so provide. The language of the statute is that "any rec- 
ord of the location of a Iode mining claim which shall not contain ail 
the requirements made in this section shall be void." Thèse require- 
ments are specifically numbered from 1 to 6, inclusive, and the failure 
of the record to show that thèse requirements hâve been substantiall)- 
complied with makes the record void. While the statutes of this state 
prescribe the time within which the record must be made, and are 
mandatory on the question of a record in the first instance, they are 
ilirectory merely in so far as they relate to the time for making the 
record, provided no adverse rights hâve intervened in the meantime. 
1 Lindley on Mines, § 390; 1 Snyder on Mines, §§ 418, 433; Preston 
V. Hunter, 67 Fed. 996, 15 C. C. A. 148 ; Faxon v. Barnard (C. C.) 4 
Fed. 702 ; Van Zandt v. Argentine M. Co. (C. C.) 8 Fed. 725 ; Strepe\- 
v. Stark, 7 Colo. 614, 5 Pac. 111; Craig v. Thompson, 10 Colo. 517, l'(; 
Pac. 24. And even where adverse riglits hâve intervened, unless they 
are founded upon a valid location and compliance with the law, the}^ 
will be of no avail. Snyder on Mines, supra; Omar v. Soper, 11 Colo. 
;;80, 18 Pac. 443, 7 Am. St. Rep. 246; McGinnis v. Egbert, 8 Colo. 46, 
Ti Pac. 652. This court is of opinion that, in the absence of any provi- 
sion in the statute prescribing a forfeiture for failure to record a claim 
within a specified time, a locator who is in the actual possession and 
working his claim will be protected in the same, although he failed to 
record his location within the time required by the statute of the state 
or the rules of the mining district. The mère fact that défendant was 
absent from the Eddie ground, and that some of the Eddie stakes had 
fallen down at the time the plaintiffs made their relocation of the Gratt- 
er, did not vitiate the Eddie location. The défendant, having per- 
formed the necessary work to hold the ground for the year 1903, had 
the right to re-enter upon the ground at the time he did for the purpose 
of doing his annual assessment work for the year 1904. His entry 
was lawful, unless by the failure to comply with other provisions of 
the law he had forfeited his rights. The law is well settled that actual 
possession of a mining claim is not essential to the validity of the 
title obtained by valid location ; that, until such location is terminated 
by abandonment or forfeiture, no right or claim to the property can 
be acquired by an adverse entry thereon with a view to the relocation 
thereof. Belk v. Meagher, 104 U. S. 279, 283, 284, 26 L. Ed. 735 ; 
McCulloch V. Murphy, supra. As to the condition of the stakes: 
Book v. Justice M. Co. (C. C.) 58 Fed. 106, 114, 

The statute under considération, while designed to give constructive 
notice to prospectors of ground claimed by the locators, was also in- 
tended for the benefit of the miners making location upon the public 
domain, It gives to the locator 90 days to record his certificate of loca- 
tion after posting his notice of location, tells him what it shall contain, 
and déclares that, if it does not contain what is required, the "record" 
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shall be void. It does not say that, if the record is not made, Iiis rights 
to the claim shall be forfeited. It is important for him to make the 
record, to record his certificate of location within the time required, 
and see to it that it contains ail of the six requirements stated in sec- 
tion 210. Why? Because, as therein stated, "any such record or a 
copy thereof * * * shall be prima facie évidence of the facts 
therein stated." But if he fails to record his claim, it was not in- 
tended that he should be deprived of ail his rights to the mining 
ground, provided he had substantially complied with ail the other re- 
quirements of the mining laws. The record of the location is the in- 
ception of what may be called the paper title. It does not of itself 
constitute title, nor the possessory right to the mining ground to which 
it relates. As was said by the court in Strepey v. Stark, 7 Colo. 614, 
618, 5 Pac. 111, 113: 

"It Is purely a créature of the statute, and, under the évident législative 
iutent, its purpose and functions are twofold: When duly recorded, it be- 
comes notice to the world of the facts therein set forth, naniely, a descrip- 
tion of the premises elalmed, and by whom and when located, in order to 
seeure the discoverer or claimant against others seeking to locate the sa me 
i;:round, and is thus constructive notice of the claimant's possession. In addi- 
tion to this purpose which it is to serve, it would seein that by statute such 
certificate is made one of the steps requisite to constitute a perfected mining; 
location." 

In 1 lyindley on Mines, § 393, the author says: 

"Where the right of possession is founded upon an alleged conipllanee with 
ihe law relating to a valid location, ail the necessary gteps, aside from the 
making and recording of the location certificate, must, when contested, be 
established by proof outside of such certificate." 

Suppose the certificate of location had been filed within the timc 
specified, and that it literally complied with ail the requirements pro- 
vided in the statute, but in reality that the statements therein made 
were "false." Such a record would not make the possessory title good. 
The subséquent locator, notwithstanding the fact that a perfect record 
had been made, would not be estopped from showing that it was false. 
If no record at ail is made until after a subséquent locator claims a 
right to the ground, should not the original locator be allowed to prove, 
if he can, that he had in ail other respects fully complied with ail the 
requirements of the law? If he fails to properly record his certificate 
of location, he may be deprived of the benefits given by law, which 
would enable him more easily to prove and make out a prima facic 
case. But it was not the intention of the lawmakers to cleprive him 
of otherwise proving that he had performed the essential acts necessary 
to give him the right of possession to the ground. 

The statute is in thèse respects analogous to the statute of Nevada 
which requires a record to be made of the labor annually performed 
on the mine within a specified time after the labor is performed. Laws 
Nev. 1887, p. 136, c. 143 (Cutt. Comp. Laws, § 217). In Book v. Jus- 
tice M. Co. (C. C.) 58 Fed. 106, 118, it was claimed that certain loca- 
tions of mining claims were invalid because the assessment work was 
not recorded as required by this statute. This court, after quoting the 
statute, said: 
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"The object of thls act was evldently to fis some deflnlte way In whlch 
the proof as to the performance of the work or expansés incurred In the 
maklng of improvements might be in many cases more accessible. In ail 
niniiiig communitles there is liable to be some difflculty In finding the men who 
iictually performed the labor or made the Improvements, and procuring their 
testiiuony, in order to establish the facts necessary to show a eompllance 
with the mining law in this respect. The act was passed, as expressed in 
the title, 'for the better préservation of tltles to mining clalms.' Locators 
of mining elaims would doubtless often save much time and trouble, as well 
us hardship, iuconvenience, and expense, by complying with the provisions 
of thls act; but the act does not prevent, and was not Intended to prohibit, 
the owner of a mining claim from making the necessary proof In any other 
inanuer, nor does it prohibit the contesting party from contradlcting the 
facts stated in the affldavit. It simply makes the record prima facie évidence 
of the facts therein stated." 

There was no provision in that statute, and tliere is no provision 
in the section of the statute under considération, "that a faikire to com- 
ply with its terms will work a forfeiture." And in my opinion, the 
statute requiring the certificate of location to be recorded, when broadly 
and Hberally interpreted, in order to secure the purposes for which it 
was enacted, is not susceptible of any such construction. 

In Last Chance M. Co. v. Bunker Hill S. M. Co. (C. C. A.) ini 
Fed. 579, 586, the court said "that the failure of the locator of the 
Bunker Hill claim to record his notice of location within the time pre- 
scribed by the Idaho statute did not work a forfeiture of the claim, 
there being no such penalty affîxed by the statute." 

My conclusion, arrived at after a painstaking and somewhat extended 
examination of ail the facts and of the authorities having relation there- 
to, is that the plaintififs hâve not established by a prépondérance of 
évidence, which the law imposes upon them, their superior and better 
right to the possession of the ground in controversy, as against the 
défendant, and that the défendant is entitled to a judgment for his 
costs. 



In re W. C. ALLEN & CO. 
(District Court, W. D. Virginia. December 22, 1904.) 

1. Bankruptcy — Pboceduee — Claim of Homestead Exemption. 

The détermination of a bankrupt's claim to a homestead exemption by 
the référée before the appolntment of a trustée, although informai, and 
not in accordance with the regular course of procédure, may be sanctioned 
by the court In the exercise of its equity powers, where It appears that 
the bankrupt bas no property except that involved in the claim ; so that, 
if the exemption should be allowed, there would be no occasion for the 
appolntment of a trustée. 

2. Same — JuKiSDicTioN OF Bankeuptct Ooubt — Pendenct or Suit in State 

Court. 

Pending a suit by creditors in a state court to set aside a conveyance 
by the debtor as fraudulent, and before decree or pleading by the de- 
fendant therein, the défendant obtained a reconveyance of the property, 
executed a deed of homestead thereon in accordance with the law of Vir- 
ginia, and filed a pétition in bankruptcy, on which he was adjurticated a 
bankrupt. The Constitution of Virginia of 1902, § 191 [Va. Code 1904, p. 
cclxxl], provides that the homestead exemption shall not be claimed or 
held "in any property the conveyance of which by the homestead clalmant 
has been set aside on the ground of fraud or want of considération." 
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Eeld, that the pendency of the suit In the state court dld not deprive the 
court o( bankruptcy of Jurlsdictlon, nor relleve It of the duty to détermine 
the claim of the bankrupt to his homestead exemption, since sueh ques- 
tion is not lu issue in that suit. 

8. Homestead Exemption — Virginia Constitution — ErrEcr of Fraudulent 

CONVEYANCE. 

TJnder Const. Va. 1902, § 191 [Va. Code 1904, p. cclxxl], whlch provides 
that a homestead exemption "shall not be claimed or held * * * in 
any property the conveyance of whlch by the homestead claimaut has been 
set aslde on the ground of fraud or want of considération," in view of the 
Virginia décisions under the prior law, where there has been a conveyance 
by a head of a family, a reconveyance and claim of homestead in the 
property made prior to a decree setting aslde the conveyance as fraudu- 
lent Is sufflclent to make the claim a valid one, although a credltor's suit 
to set aslde the conveyance for fraud was instltuted prior to the recon- 
veyance, and was then pendlng. 

4. Bankruptcy — Claim to Homestead Exemption — Heaeing. 

The question whether a bankrupt had made a fraudulent conveyance 
of property whlch would bar bis right to a discharge is not properh 
triable on the hearing of his claim to a homestead exemption. 

5. Same— Waivee of Exemption — Stay of Pboceedings Pendinq Suits i\ 

State Courts. 

Where creditors of a bankrupt hold obligations contalnlng a walver oi' 
the right of homestead exemption, the bankruptcy proceedlngs may be 
stayed until the rlghts of such creditors bave been determlned in a state 
court 

In Bankruptcy. On pétition of W. C. Allen for review of a ruling 
of the référée of August 10, 1904, refusing to allow said bankrupt's 
claim of homestead exemption. 

R. L. Gardner, for creditors. 
F. W. Morton, for bankrupt, 

McDOWELL, District Judge. On April 7, 1904, one W. C. Allen 
filed a voluntary pétition in bankruptcy, alleging that he and one J. A. 
Allen had been partners in business under the firm name of W. C. 
Allen & Co., with which were filed schedules of the liabilities and assets 
of thé firm and of said W. C. Allen. The pétition prayed that the firm 
be adjudicated a bankrupt, but did not pray that W. C. Allen be so 
adjudicated. An opinion sent to counsel for W. C. Allen April 9, 1904, 
reads in part : 

"This pétition, which Is filed by W. C. Allen, one of two partners eom- 
poslng the firm of W. C. Allen & Co., prays that the firm be adjudicated a 
bankrupt. J. A. Allen, the other partner, is not a party to the pétition, 
and the pétition does not contaln the allégations necessary to make it proper 
to adjudicate the flrm an Involuntary bankrupt. I think It would be clearly 
improper to adjudicate the flrm a bankrupt under this pétition. Except for 
the fact that the pétition does not pray that W. O. Allen be adjudicated a 
bankrupt, it is perhaps suffioient in its statements to authorlze such au 
adjudication. However, the pétition is, as above stated, informai, and, for 
fear I should misunderstand the désire of the petitloner, I think it best 
that the pétition be dismissed, without préjudice to the rights of the peti- 
tioner." 

And because of the doubt therein expressed an order was entered on 
April 9, 1904, dismissing the pétition without préjudice. 

On April 16, 1904 (J. A. Allen having in the meantime filed a pétition 
and schedules, and as it was informally made to appear that the part- 
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ners wanted the firm and themselves as to the firm debts adjudicated 
bankrupts), an order was entered setting aside the order of April 9th, 
and adjudicating- the firm and both members thereof, as to the firm 
debts, bankrupts. In the schedules filed with the pétition of W. C. 
Allen is a claim of homestead in the land and personal property now in 
dispute, which is of less value than $2,000, the amonnt allowed in this 
State, and is described as having been conveyed by W. C. Allen et ux. 
to one W. J. Allen, and reconveyed by W. J. Allen to said W. C. Allen, 
A proper deed of homestead was executed by W. C. Allen, and admit- 
ted to record on April 6, 1904. The deed from W. C. Allen et ux. to 
W. J. Allen was made January 9, 1904, and the reconveyance was made 
April 3d, and admitted to record April 6, 1904. Proceeding under 
section 2460 Code Va. 1887 [page 1214, Ann. Code 1904], certain 
of the creditors of W. C. Allen & Co. instituted a suit in chancery on 
February 13, 1904, in the circuit court of Pulaski county, to bave the 
deed made by W. C. Allen et ux. to W. J. Allen set aside for fraud and 
'vant of considération, and the property therein conveyed subjected to 
the claims of the said creditors. Later sundry other creditors filed péti- 
tions as authorized by said section of the Code. Commencing February 
13th, memoranda of lis pendens were filed and docketed in the proper 
clerk's ofiîce. So far as appears, no défense of any sort bas been set 
up by Allen, no évidence has been taken, and no decree has been ren- 
dered by the state court. While no stay order has been made by this 
court, the parties hâve apparently tacitly agreed not to move in the state 
court until some order is made in this court touching the question hère 
raised. At the first meeting of creditors held before the référée in 
bankruptcy on May 14, 1904, sundry claims were filed and proved, and 
objections to W. C. Allen's claim of homestead were filed with the réf- 
érée in behalf of the creditors suing in the state court. This paper is 
indorsed "Grounds of Défense." No trustée was appointed by the cred- 
itors, and the référée entered upon an examination of W. C. Allen and 
other witnesses in regard to the right of Allen to hâve his homestead 
allowed. Finally, by order of August 10, 1904, the référée ruled that 
the objections to the claim of homestead be sustained, appointed a' trus- 
tée, and directed him, after having given bond, to take charge of ail 
the property in question, and to sell it for the benefit of the creditors. 

It is contemplated bv section 47, subsec. 11, Bankr. Act July 1, 1898, 
c. 541, 30 Stat. 557 [tj. S. Comp. St. 1901, p. 3439], and by General 
Order 17, that the trustée shall set apart the exemptions and make re- 
port of his actions; and that thereafter the creditors will file excep- 
tions, if they wish, to such report. Such is undoubtedly the regular 
and orderly method of raising such question as is hère sought to be 
raised. But, as was said in Kane's Case, 127 Fed. 552, 553, 62 C. C. 
A. 616, "A court of bankruptcy is a court of equity, seeking to admin- 
ister the law according to its spirit, and not merely by its letter." In 
the case at bar, if I correctly understand the facts, there are no assets, 
if the property claimed as exempt be held to be such, and there was no 
reason for the appointment of a trustée if the claim of homestead was 
to be allowed. I think, therefore, that the informality of objecting to 
the claim of homestead prier to the appointment of a trustée need not 
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necessarily prevent an adjudication of the question presented to the 
référée. 

In the Virginia Constitution of 1903 is a new provision, which has, 
so far as I am advised, never been construed by any Virginia court. 
The provision (section 191 [Va. Code 1904, p. cclxxi]) reads: 

"The said [homestead] exemption shall not be claimed or held In a shif t- 
ing stock of mercliandise, or in any property, the conveyance of which by 
the homestead claimant has been set aside on the ground of fraud or want 
of considération." 

There is, I think, room for no doubt but that this court is given by 
the bankrupt act (section 2, cl. 11, 30 Stat. 546 [U. S. Comp. St. 1901, 
p. 3421]) jurisdiction to détermine the contention between tlîe bankrupt 
and his creditors now presented. "The courts of bankruptcy * * * 
are hereby invested * * * ^yj^j^ jurisdiction at law and in equity 
* * * to détermine ail claims of bankrupts to their exemptions." 
Whether or not this jurisdiction is exclusive need not now be deter- 
mined. My first impression was that comity might require this court 
to subrogate the trustée in bankruptcy to the rights of the creditors who 
hâve sued in the state court (under section 67f of the act, 30 Stat. 5G5 
[U. S. Comp. St. 1901, p. 3450]), stay the proceedings in this court, 
and direct the trustée to intervene in the state court and pray to be al- 
lowed to carry the case in that court to a conclusion for the benefit of 
the estate. But on further considération this view does not seem war- 
ranted. It is true that the suit in the Pulaski circuit court was insti- 
tuted before this court acquired jurisdiction; but the right of the bank- 
rupt to his exemption is not now, and cannot be, except by the voluntary 
act of the bankrupt, involved in that proceeding in that court. If the 
bankrupt files no pleadings in that Court, the decree by default would 
not involve a détermination of his right of exemption. A default de- 
cree rendered by the state court would not estop the bankrupt to assert 
his claim thereafter in this court. It is frequently said that a judgment 
is binding on the parties as to every question which was or might hâve 
been adjudicated. But this frequently misunderstood statement has 
no application to the state of fact hère. No judgment can be an es- 
toppel as to a matter entirely outside of the pleadings, as to an issue not 
tendered by an unopposed bill. If the creditors could file supplemental 
pleadings setting up the reconveyance, the filing of the homestead deed, 
and praying an adjudication of the defendant's right to the exemption, 
it would make a new case — one instituted after jurisdiction had been 
acquired by this court. As, therefore, the bankrupt has submitted his 
case to this court, and as he can render the action of the state court in 
the case at présent pending there nugatory, it seems clear that no prin- 
ciple of comity requires a useless delay and previous futile action by 
the state court before this court détermines the claim of the bankrupt 
to his exemption. 

Under the Constitution of 1869 there were several adjudications of 
the Court of Appeals of Virginia giving a debtor the right to claim and 
hâve his homestead in property which he had fraudulently conveyed. 
In order to get a clear idea of the state of the law at the time the new 
Constitution was drafted, and of the change intended to be made there- 
by, thèse décisions should be considered. In Boynton v. McNeal, 31 
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Grat. 456, Marshall v. Sears, 79 Va. 49, and Hatcher v. Crews, 83 Va. 
371, 5 S. E. 221, the debtor, after a decree holding that a conveyance 
(or bill of sale) made by him was void for fraud, claimed for the first 
time and was allowed his homestead exemption in the property attempt- 
ed to be conveyed. The reasoning of the court in the Boynton Case 
may be briefly summarized as follows : The homestead is for the ben- 
efit of the debtor's wif e and children, and it is not right that they should 
be made to suffer for the wrongful act of the debtor. Again, the f raud- 
ulent conveyance being void as to creditors, it stands, as to them, as 
though it had never been made. See Boynton v. McNeal, 31 Grat. 
459, 463. In Shipe v. Repass, 28 Grat. 716, Hurt, who had conveyed 
land to his son, filed a homestead deed, vi^hereby he claimed a homestead 
in the purchase-money notes executed by the son. Subsequently the 
deed from Hurt to his son was adjudged fraudulent and void, and the 
court allowed Hurt a homestead in the land. In Mahoney v. James, 
94 Va. 176, 26 S. E. 384, a debtor took out life Insurance payable to his 
wife and child, and until his death paid the premiums thereon. After 
the debtor's death the insurance money was paid to the widow and 
child. Thereafter creditors of the deceased husband sued the wife and 
child, claiming a sum at least equal to the premiums paid by the hus- 
band, on the ground that such premium payments were, in effect, vol- 
untary and fraudulent gifts to the wife and child. Prior to suit the 
widow and child filed a homestead deed, claiming the insurance money, 
and in their answer to the bill they asserted their right of homestead. 
On the assumption that the husband had, in paying the premiums, de- 
frauded his creditors, the court held the widow and child entitled to 
the insurance money as a homestead. In Oppenheim v. Myers, 99 Va. 
582, 39 S. E. 218, Mrs. Oppenheim, being indebted and insolvent, con- 
veyed an interest in certain real estate to her husband. Thereafter her 
creditors filed suit attacking this deed as fraudulent. Just before a 
decree was rendered holding the conveyance void for fraud, Oppenheim 
and wife filed a joint homestead deed, claiming said interest in said 
land as their "joint and several homestead." They then filed a pétition 
in the above-mentioned suit claiming the homestead. The trial court 
held the conveyance from Mrs. Oppenheim to her husband void, and 
referred the cause to a commissioner. Before further action by the 
court, Oppenheim died. Thereupon Mrs. Oppenheim (not filing any 
new homestead deed) filed an amended pétition, claiming the same 
homestead for herself and infant children. The creditors claimed, as 
the statute gave them a lien from the time of filing their bill, which was 
before Mrs. Oppenheim became a widow, and before she had a right to 
claim a homestead, that they had a right in the land paramount to her 
claim of homestead. The trial court sustained the contention of the 
creditors, but the Court of Appeals reversed this décision. 

The language of the présent Constitution, "has been set aside on the 
ground of fraud or want of considération," must, of necessity, refer 
to an adjudication of a court. The language, "shall not be claimed or 
held," seems to me to mean "shall not be effectually claimed." We 
cannot disregard the word "claim" and read the clause as if written. 
"shall not be held in property a conveyance of which has been set 
aside." Even if the clause could be so read, there are reasons for 
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doubting if the creditors' contention in this case could be sustained ; 
but it is useless to discuss the question on this supposition. We must 
deal with the law as it is written, and we cannot suppress the word 
"claim" if we would arrive at the true intent. The claim of homestead 
in the case at bar was made prior to any adjudication, and I am unable 
to avoid the conclusion that, where there has been a fraudulent con- 
A^eyance by a head of a family, a reconveyance and claim of homestead 
made prior to a decree setting aside the fraudulent conveyance is suf- 
ficient to make the claim a valid one. Under the language used by the 
convention, no court having jurisdiction to allow a claim of homestead 
can properly décline so to do unless a fraudulent conveyance of such 
property has been set aside at the time the claim is asserted. 

The mère fact that the creditors in the case at bar obtained an in- 
choate lien prior to the reconveyance and claim of homestead is not 
sufficient. Under the first three décisions above mentioned the honsc- 
holder could validly claim his homestead after a decree had been 
rendered setting aside for fraud a conveyance, and the lien obtained b}- 
his creditors prior to such claim was held of no avail. The new Consti- 
tution is so expressed as to change this rule only to the extent that a 
claim of exemption made after such decree shall be unavailing. To 
argue that the inchoate lien gives the creditors a right superior to the 
claim of homestead made prior to a decree converting the inchoate lien 
into a perfected right not only assumes that an inchoate lien is a per- 
fected right, but seems to beg the question. The very point at issue 
is whether or not the new law authorizes the court to so decree as 
to convert the creditors' inchoate lien into a perfected right when îhe 
claim of homestead is asserted before such decree is rendered. So. 
also, as to the argument that by a reconveyance made after suit filed 
by the creditors the claimant takes the property cum onere. He does 
take it subject to the rights given the creditors by section 191: but 
what are those rights? The language used most plainly dénies the 
homestead only where the decree annulling a conveyance précèdes 
the reconveyance and claim of homestead. And an intent to invalidate 
the claim of homestead under the circumstances hère does not seem to 
me to be shown. While the intent of the lawniaker should be given 
full efïect by the courts, still the supposed intent must be either ex- 
pressed or fairly inferable from the words used. And under the 
principle expressio unius a provision which is expressly applicable to 
only one state of fact is not to be applied to another. If the intent 
which the creditors contend for had existed, I think section 191 of the 
Constitution would bave read somewhat in this wise : "The homestead 
exemption shall not be claimed or held in any property which has been 
fraudulently conveyed by the homestead claimant." Thus expressed, 
the fraudulent conveyance would, when judicially ascertained, prevent 
an exemption of the homestead whether the property were reconveyed 
before or after suit by creditors, and whether the claim were made be- 
fore or after decree. It is true that the rather simple device of se- 
curing from the fraudulent grantee a reconveyance and making a claim 
of homestead prior to an adjudication leaves the householder in the 
position he was in under the former Constitution. But it seems fairly 
to be inferred that the convention had no intention, even if the possi- 
184 F.— 40 
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bility of such action on the part of the homestead claîmant was con- 
templated, of preventing such a resuit. 

No very good reason suggests itself why a householder and head of 
a family, who owns no property in excess of $2,000, should be denied a 
homestead — which is for the benefit of his family — merely because he 
lias made a fraudulent conveyance of such property, provided his cred- 
itors are not thereby injured. I shall consider now only gênerai cred- 
itors, and leave out of view those who hâve taken homestead waiver 
obligations and those whose claims are within the exceptions mentioned 
in section 190 [Va. Code 1904, p. cclxx] of the présent Constitution. 
As to thèse latter creditors, the reconveyance and claim of homestead 
could be of no service to the debtor, and could do no harm to the cred- 
itor. Thus confining the discussion, let us first consider the case of a 
householder whose entire estate is of less value than $2,000. Except 
in view of a fact to be mentioned later, no such householder can injure 
the creditors we hâve in view by making a fraudulent conveyance of 
his estate. His entire estate can be shielded by simply filing a home- 
stead deed. Such creditors of such a debtor had no right to anticipate, 
when giving him crédit, that they could ever subject the property. 
And if such debtor should make a fraudulent conveyance of his prop- 
erty, and should thereafter, under compulsion of a creditors' suit to 
set aside such conveyance, secure a reconveyance and file a homestead 
deed, his creditors are in no worse position than that which they must 
liave contemplated when they extended crédit. The fact adverted to 
above, which would afford to a knavish householder circumstanced as 
above a reason for making a fraudulent conveyance of his estate to 
some member of his family or some friend, is that by so doing he might 
be enabled to secure a homestead in future-acquired property, and 
thus, in efïect, shield more than $3,000 worth of property. But when 
the householder is forced to secure a reconveyance of, and to claim 
his homestead in, the fraudulently conveyed property, he is eut off from 
consummating any such dishonest purpose. And it may be hère said 
that, if my views are sound, although a défense to such creditors' suit 
setting up the reconveyance and claim of homestead would prevent 
subjecting the property to the creditors' claims, the costs of suit would 
nevertheless be properly adjudged to the creditors. This, in theory, 
is compensation for the expense to which the creditors hâve gone in 
bringing their suit. The case of a householder whose estate is worth 
more than $2,000 needs very little discussion. If he, by pleading a 
reconveyance and claim of homestead in fraudulently conveyed prop- 
erty, succeeds in preventing a loss of his homestead, he cannot thereby 
prevent his creditors from subjecting the remainder of his estate. And 
hence in this case also the creditors of the class under discussion secure 
ail that they had a right to expect when extending crédit ; i. e., satisfac- 
tion out of the debtor's nonexempt estate. It is at least probable that 
the convention did not contemplate such a state of affairs as we hâve 
in the case at bar. A householder having an estate over $3,000 in 
value would do no harm to his creditors by taking a reconveyance and 
asserting his right of homestead in fraudulently conveyed property. 
A householder whose estate is worth less than $2,000 would rarely 
seek to shield it from nonwaiver creditors by the silly device of fraud- 
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ulently conveying ît (unless to secure thereby more than $3,000 exempt- 
tion ; and this intent is checked by the law as above construed). Hence 
it may be that the convention did not contemplate such a transaction. 
But, if so, there is every reason for refusing to strain the language 
used in the Constitution to make it apply to an uncontemplated and 
unprovided for state of affairs. 

Nor can it be said that this construction leaves the law as it was un- 
der the former Constitution, and that it practically gives no effect to 
the new provision found in section 191. In fact, a wise and valuable 
change bas been made in the law. It is an old rule, nowhere better 
established than in this state, that he who charges fraud must clearly 
prove it. Under the old law the creditors who attacked a conveyance 
as fraudulent had usually a difficult and expensive task to sustain the 
burden of proof resting on theni. The debtor could well afford to, and 
had every inducement to, resist the creditors until the final decree was 
rendered; for he could thereafter, if the decree were adverse to him, 
effectually claim bis homestead. Under the présent Constitution, as 
above construed, the debtor who bas in fact made a fraudulent convey- 
ance not only imperils his exemption by contesting the claim of bis 
creditors until decree, but he is put under strong inducement to lighten 
the task of his creditors — to annul the fraud, so to speak — by securing 
a reconveyance, and thus save his homestead. Hère surely is a change 
from the old rule, and one that is bénéficiai to the creditors, and at the 
jame time not an undtie punishment of the innocent family of the 
fraudulent debtor. 

In the "grounds of défense" filed by the creditors it seems to be con- 
tended that the making of the alleged fraudulent deed by Allen to his 
son would deprive him of a right to his discharge in bankruptcy, and 
hence of a right to his homestead. But it must be remembered that 
the bankrupt does not admit that said deed was fraudulently made, and 
has not yet reached the stage in the case where he could properly be 
required to contest this point. The mère reconveyance was not neces- 
sarily an admission that the prior deed was fraudulently made. The 
creditors bave taken before the référée évidence to prove this charge, 
but the bankrupt's counsel, very properly conceiving that a détermina- 
tion of this question was not involved in this court at présent, abstained 
from taking counter testimony. It is true that the objections to the 
claim of exemption which we are now considering tendered this issue 
to the bankrupt. But he had a clear right not to accept the tender thus 
prematurely made, and he has not accepted it. If at the time a claim 
of exemption is presented the bankrupt court finds in the record in in- 
disputable form matter which would prevent a discharge, it might be 
proper to refuse to pass on the claim of exemption. It is not necessary 
to express an opinion on this point now, and none is expressed. It is 
sufficient that the right of discharge cannot now, in the case at bar, be 
properly passed on, and that no just argument against the claim of ex- 
emption can be founded on an as yet undeterminable and contestable 
question of fact. 

It follows that the ruling of the référée must be reversed, and the 
bankrupt's claim of exemption allowed, I am further of opinion that 
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the litigation in the state court should be stayed, except as to such cred- 
itors, if any, as hold homestead waiver obligations binding the soda! 
assets of W. C. Allen. If there are any such creditors, they should be 
allowed to subject the exempt property, and, if it be necessary, the 
procceding in tins court can be stayed until they hâve had opportunity 
to do so. Lockwood v. Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 
751, 47 L. Ed. 1061; In re Brumbaugh (D. C.) 128 Fed. 971. 



In re MOODT. 

HAWKEYE LAND CO. v. EVANS. 

(District Court, N. D. lowa, E. D. Februai-y 8, 1905.) 

No. 394. 

1. BaNKR-DPTCT— CONVEYAXCE WITII INTENT TO DErRATJD— PtlECHASEES IN 

GooD Faite. 

It is Ineumbent on a purcliaser of property from one who is In fact 
Insolvent, and subject to be adjudged a bankrupt, to exercise ordinary 
prudence and diligence to ascertain whether or not the seller can uiake 
a transfer of tbe property that will not be lu violation of the bankruptcy 
law ; and where the sale was In fact made witb intent to hinder, delay, 
or defraud his creditors, and within four niontbs prior to hls bankruptcy, 
the title of the purchaser can only be susfuined as against creditors of 
the bankrupt under Bankr. Act July 1, 1S98, c. 541, § OTc. 30 Stat. 5G4 
[U. S. Comp. St. 1901, p. 3449], by showing that such diligence was exer- 
cised, and that the purchase was in good faith, and for a présent fair 
considération. 

2. Same. 

A bankrupt was a retall merchant In a small town, practlcally his 
entlre property consisting of his stock of goods. Within four moutbs 
prior to his bankruptcy, and when insolvent, with intent to hinder and 
delay certain of his creditors, he sold and transferred his entire stock to 
a firin whose members resided In the same town, recel ving therefor as 
the principal considération a farni, which, at hls request, was conveyed 
to his wife. As a furtber considération, the purchasers paid a debt 
owing by him to a local bank, of which two of the purchasers were stock- 
holders and one was président. Such banlî also held a number of col- 
lections against the bankrupt, which were unpaid. ïhe purchasers made 
no inquiry as to his financial condition or his purpose In selling, and the 
considération paid was less than tlie fair value of the stock. Hcld, that 
they were not protected as purchasers in good faith, but the Iransfer was 
void under Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. 504 [U. S. 
Comp. St 1901, p. 3449]. 

In Bankruptcy. On pétition of the trustée for review of the 
order of the référée sustaining the claim of the Hawkeye Land 
Company to the stock of merchandise, or the proceeds thereof, 
formerly owned by the bankrupt. 

See 131 Fed. 525. 

Thls matter was before the court at a former day. See 131 Fed. 52r>. 
Pursuant to the order then made, the Hawkeye Land Company, a copartner- 
ship, presented to the référée, within the time there flxed, its claim to the 
stock, of goods owned by the bankrupt, resting such claim upon the grouud 
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that it was a good-faith purchaser of fixe same from Moody on May 14, 1904, 
for a présent fair considération then p.iid. The trustée answered, in sub- 
stance, that at the time of such purchase Moody was insolvent ; that by such 
sale to the land company he intended to hinder, delay, and defraud his ered- 
itors ; and that the land company so knew, or had reasonable cause to so 
believe. From the testimony taken upon the issues so presented it appears 
that at the time of such transfer Moody was indebted, as he testifies, as 
follows : 

To Myrtle Moody, his wife, about $1,700 

To A. Moody, his f ather, about 2,700 

To a Mr. Evaus 240 

To EMrst State Bauk of Hawkeye 400 

To mercantile croditors, about 4,500 

Total $9,600 

His only property was the stock of goods in question, which he valued at 
$7,000. S. H. Bevins and O. N. Bevius and A. B. Peters were copartners 
doing business at Hawkeye, a village of 500 or 600 inhabitants. In Fayette 
countj', where they and Moody lived. Moody was a retail dealer In clothlng 
and men's furnishings, and the land company was dealing in lands and stocks . 
of merchandise, trading one for the other and selling on commission. A 
few days before May 14, 1904, Moody met S. H. Bevins and A. B. Peters on 
the Street in Hawkeye, and asked them if they had any lands to trade for 
his stock of merchandise. Mr. Bevins said they had, and would see him 
again in a short time. The negotiations thus opened resulted In an agree- 
meiit between them a few days later whereby the land company was to takc 
Moody 's stock of merchandise at $7,000, and convey to him 160 acres of land 
at $70 an acre, sub.1ect to a mortgage for $6,000, pay the debt of $400 owing 
by Moody to the First State Bank of Hawkeye, and pay him the remalning 
$1,400 in cash. An invoice of the stock was to be made, and If that, at cost 
price, fell below $7,000, the différence to be paid by the land company for the 
goods was to be so mvieh less. An invoice was at once begun, and completed 
within two or three days; S. H. Bevins, A. B. Peters, and Moody, with an 
assistant, taking the same. The aniount of this invoice is not shown, nor is 
there any évidence that it was less thaii $7,000, or that the goods were not 
of that value. At the eompletion of the invoice, on May 14th, a bill of sale 
of the goods was made by Moody to the Ip^nd company ; and A. B. Peters 
(who held the title of the land for the company) made a deed of the same, 
in whicli Myrtle Moody, wife of the bankrupt, was named as grantee; and 
S. H. Bevins took the bill of sale and deed to West Union, the county seat 
of Fayette county, nine miles away, in the afternoon of that day, and flled 
both for record ; Moody paying the fee for recording the deed. Moody di- 
rected that the deed be made to his wife, but the testimony is in dispute as 
to when he did this. Bevins and Peters testify that when the deed was made 
Moody requested that the name of the grantee be left blank, saying that ho 
did not then know to whom he wauted it to run, and they so left it, and 
authorized him to fill In the name of the person to whom he wanted the land 
to go. Moody, who was a witness for the land company, testified that he did 
not remember whether he told Bevins or Peters to make the deed to his wife 
or not ; but on two former occasions he testified that he did tell them, or 
one of them, to mal^e it to her, because he wished to protect her, or satisfy 
her, for what he was owing her ; that she was worrying about the nioney 
^he had let him hâve. Be this as it may, It is beyond dispute that if tho 
name of Mrs. Moody was not In the deed when it was signed by Peters and 
wife. it was written therein very shortly after by Mr. Henderson, cashier of 
the First State Bank, who drew botli tlie deed and the bill of sale, and be- 
fore S. II. Bevins started with them to tlie recorder's office ; and that Bevins 
and Peters both knew before the deal was closed or the land company had 
paid anythlng for the goods that Moody wanted the land deeded to some one 
other than himself, and that they consented to so deed it. The resuit of the 
transaction as closed is that the land company paid for the goods In the 
manuer following; 
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160 acres of land (deeded to Mrs. Moody) at $70 an acre $ll,20a 

Subject to a mortgage, exclusive of interest 6,000 

Net equity Sn the land $ 5,200 

It assumed and paid the debt of Moody to the First State Bank of 

Hawkeye 400 

Paid Moody in cash 400 

Gave to Moody Its note, due July 1, 1904 1,000 

Total $ 7,000 

The land was leased for the season of 1904 for $400, and the land company 
assigned the lease, and gave Moody the notes of the tenant for sucU rent 
Bevins says that the lease was to go with the land. It was also agreed as 
a part of the transaction that Moody was to stay in the store, and continue 
to sell the goods at retail, until such time as the land company could dispose 
of the stock, and for his salary he was to hâve ail that the goods sold for 
above the cost priée ; and Moody testifles that the cost price of tlie goods 
sold was to be applied upon the note of the land company to him when it 
reached $1,000. Moody remalned in the store and coutinued selling the goods 
under this arrangement, until the stock was placed in the hands of the re- 
' celver, retaining as his salary al! above the cost price of the goods sold, and 
deposlting the cost price In the First State Bank of Hawkeye in the name of 
the Hawkeye Land Company. On May 14th, and for some time prior there- 
to, the mercantile creditors of Moody were pressing him for payment, and 
the First State Bank of Hawkeye and différent attorneys had many of thèse 
daims for collection, and some had been sued. Mr. Henderson, cashler of the 
First State Bank, knew this, and had presented to Mr. Moody the claims re- 
ceived by that bank; and Moody had made various excuses to him for not 
paying them, and some were returned by the bank to the creditors. S. H. 
Bevins and O. N. Bevins were both stockholders of this bank. S. H. Bevins 
was its président, and was frequently in the bank, and examlned its books 
whenever he deslred or had occasion to do so. He was not its active man- 
ager, the cashier being such offlcer. He, his brother, and Mr. Peters ail tes- 
tlfy that they knew nothing of the claims held by the bank against Moody ; 
that they did not know of Moody's insolvency, or of his intent to hinder, de- 
lay, and defraud his creditors in disposing of his goods ; and that they made 
no inquirles of him or of any one else during the negotlations as to his finan- 
cial condition, and made no investigation of any kind in regard thereto. Pet- 
ers, when asked about this, said that he did not think they cared anything 
about Moody's indebtodness. Moody had the largest trade (of Its kind, at 
least) In Hawkeye, and S. II. Bevins and Peters say they supposed he was 
doing a good business. He gave as his reason for wanting to sell that trade 
was slack, and that he wanted to get a farni. He had a short time before 
ofCered to trade the stock to another for land, and Bevius or Peters knew of 
this. The land company had traded for this land within a year previous ; 
paid $60 an acre in trade therefor ; and S. H. Bevins and Peters testify- that 
that was Its falr value at the time of the transaction with Moody. Some of 
their witnesses estlmate its value as high as $70 an acre, especially in trade ; 
while the estimâtes of other witnesses vary from $45 to $65 an acre. The 
pétition in bankruptcy was filed against Moody May 24, 1904; and he was 
adjudged bankrupt thereon July 23d following. 

Upon thèse faets the référée found in favor of the land company, and or- 
dered the trustée to turn the goods, or the proceeds of such as had been 
sold, over to the company. The trustée pétitions for a review of this order. 

H. J. Kearns and Lacy & Brown, for trustée. 

Ainsworth, Dykins & Estey and Hurd, Lenehan & Kiesel, for 
Hawkeye Land Co. 

REED, District Judge (after stating the facts as above). There is 
but one question to be determined, and that is, is the Hawkeye Land 
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Company a good-faith purchaser of the stock of goods from tlie bank- 
rupt for a présent fair considération? In his certificate the réf- 
érée says : 

"The testimony clearlj' shows that at the tirae of the transaction wUh the 
Hawkeye Land Company, and for some time pi'ior thereto, Edwin .T. Jloody 
was insolvent, * * * and It is difficult to understand why some of the 
members of said land company had no more Information concerning the facts 
of insolvency of said Moody. * * •" 

Such statement has led to a careful considération of the entire 
testimony, and as to the insolvency of Moody it need only be said 
that it is ample to support the iinding of the référée. It also con- 
clusively shows that by the sale of the stock of merchandise to 
the land company Moody intended thereby to prefer his wife, Myr- 
tle Moody, his father, A. Moody, and the First State Bank of Hawk- 
eye, ail of whom were his creditors, over his mercantile creditors, 
and to hinder, delay, and defraud such mercantile creditors. This 
is not now seriously disputed by the land company, but its conten- 
tion is that it did not know of his insolvency, or his purpose in 
making the sale of his goods ; that what it gave him for the stock 
was a présent fair considération ; and that it is a good-faith pur- 
chaser of the propertv witliin the purview of section 67e of the 
bankruptcy act of July'l, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 
1901, p. 3449]. That section is as follows: 

"That ail eonveyances. traiisfers, assignments, or incumbranees of his prop- 
orty, or any part thereof, made or given by a person adjndged a banlirupt 
under the provisions of this act subséquent to the passage of thls act and 
wlthin four months prior to the filing of the pétition, with the Inteut and 
purpose on his part to hinder, delay or defraud his creditors, or any of them, 
shaîl be null and void as against the creditors of such debtor, except as to 
purchasers in good faith and for a présent fair considération. * * *" 

By the plain language of this section, if Moody intended by the 
sale to hinder, delay, or defraud his creditors, the conveyance is 
null and void as to such creditors, except as against good-faith 
purchasers for a présent fair considération. It is not necessary that 
the purchaser should participate in the fraudulent purpose of Moo- 
dy to render the transaction void as against the trustée. Such pur- 
pose being shown, it must then be made to appear that the pur- 
chase was in good faith, and for a présent fair considération, paid 
at the time of such purchase. The standard of good faith on the 
part of a purchaser is the same as that of a créditer in accepting 
payments or transfers of property as such, or as security, from an 
insolvent debtor; and it is uniformly held that each, under the 
bankruptcy law, is required, when dealing with one who is in fact 
insolvent and înay be adjudged a bankrupt within four months, 
to exercise ordinary prudence and diligence to ascertain whether 
or not such insolvent can make a transfer of his property, to him 
that will not be in violation of the bankruptcy law. In Wager v. 
Hall, 16 Wall. 584, it is said, at page 601 (21 L. Ed. 504) : 

"Purchasers [from an insolvont] are required to exercise ordinary pru- 
dence in respect to the title of the seller, and if they fail to investigate when 
put upon inquiiy they are chargeahle with ail the linowlodge it is reasonable 
to suppose they would hâve acquired had they performed their duty in tliat 
regard." 
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In Walbrun v. Babbitt, 16 Wall. 577, 21 L. Ed. 489, the Suprême 
Court, in speaking of the validity of a sale in bulk, by a retail mer- 
chant, of his entire stock of merchandise to one person, who was 
not a créditer, said: 

"The usual and ordinary course of Mendelson's business was to sell at re- 
tail a mlscellaneous stock of goods common to country stores in a small town 
in the Interior of the state of Missouri. * « • But it Is a wliolly différent 
thing when he sells hls entire stoclc to one or more persons. This is an un- 
usual occurrence, ont of the ordinary mode of transacting such a business, is 
prima faele évidence of fraud, and throws the burden of proof on the pur- 
chaser to sustain the validity of his purchase. Sumerfield seeks to over- 
throw the légal presumptlon that Mendelson intended to commit a fraud on 
hls credltors by showing that he paid full value for the goods in ignorance of 
the condition of Mendelson's affairs. But the law will not let him escape 
in this way. The question ralsed by the stàtute is not hls actual belief, but 
what he had reasonable cause to believe. In purchasing In the way and 
under the circumstances he did, the law told him that a fraud of some kind 
was intended on the part of the seller, and he was put on Inquiry to ascertain 
the true condition of Mendelson's business. This he did not do, nor did he 
niake any attempt in that direction. Indeed, he contented himself witli lim- 
iting his Inqulrles to the object Mendelson had in selling out and to his 
future purposes. Something more was required than this information to 
repel the presumptlon of fraud which the law raised In the mère fact of a 
retail merchant selling out hls entire stock of goods. * • * In choosing 
to remain ignorant of what the necesslties of his case required him to know, 
he took the risk of the impeaehment of the transaction by the assignée in 
bankruptcy in case Mendelson should, wlthin the tinie limited in the statute, 
be declared a bankrupt." 

That this transaction between Moody and the land company was 
entirely out of the usual and ordinary course of business of Moody 
— a transfer by him of ail his property; the giving of a préférence 
to the First State Bank, of which two members of the land com- 
pany were stockholders and one of them its président; the placing 
by the land company, at the request of Moody, of the entire equity 
in the land, which was the greater part of the considération it 
paid for the goods, beyond the reach of mercantile creditors ; ail 
of which was actually known to the land company — cannot be 
doubted. 

In Toof V. Martin, 13 Wall. 40, 20 L. Ed. 481, it is said : 

"It Is a gênerai princlple that every one must be presumed to intend the 
necessary- conséquences of his acts. The transfer, in any case, by a debtor, 
of a large iwrtion of his property, while he is insolvent, to one creditor, with- 
out making provision for an equal distribution of Its proceeds to ail his cred- 
itors, necessarily opérâtes as a préférence to him, and must be taken as con- 
elusive évidence that a préférence was intended, unless the debtor can show 
that he was at the tlme Ignorant of his insolvency, and that hls "affairs were 
such that he could reasonably expect to pay ail hls debts. • • * The bur- 
den of proof is upon him In such case, and not upon the assignée or con- 
testant in bankruptcy. * ♦ * The statute, to defeat the conveyances, 
does not requlre that the creditors should hâve had absolute knowledge on 
the point, nor even that they should, in fact, bave had any belief on the 
subject. It only requires that they should hâve had reasonable cause to be- 
lieve that such was the fact. And reasonable cause they must be considered 
to hâve had when such a state of faets was brought to their notice in respect 
to the affairs and pecunlary condition of the bankrupts as would hâve !ed 
prudent business men to the conclusion that they could not meet their obli- 
gations as they matured in the ordinary course of business." 
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Buchanan v. Smith, 16 Wall. 277, 21 L. Ed. 280, Dutcher v. 
Wright, 94 U. S. 553, 24 L. Ed. 130, and Bank v. Cook, 95 U. S. 
343, 24 L. Ed. 412, are to the same effect. 

Counsel for the land company say "that it can make no différ- 
ence whether the Hawkeye Land Company knew or did not know 
of the financial condition of Edwin J. Moody, but, in order to set 
aside tlie conveyance, it is necessary that the évidence show that 
that company kncw that the conveyance was being made to it 
with a view to effect some purpose prohibited by the bankruptcy 
act" ; and Tiffany v. Boatman's Institution, 18 Wall. 375, 21 L. Ed. 
S68, is cited in support of this proposition. That case and the 
above quotation from the opinion therein must be limited to the 
facts upon which it is based, and of v^'hich the court w^as speaking, 
vi'hich are that the assignée in bankruptcy was attempting to re- 
cover from a créditer the full amount, principal and interest, of a 
loan paid by the bankrupt to such créditer upon a usurious con- 
tract, because, as he claimed, the payment amounted to a préférence, 
was fraudulent, and that the usury rendered the whole transaction 
void. The loan was made by the bankrupt in an effort to con- 
tinue his business, and the money borrowed was applied by him 
to the payment of a prior debt which was secured by a large 
amount of collaterals. The payment of such debt released those 
collaterals, and the bankrupt's estate was mot diminished or im- 
paired in the least by the transaction, but was in fact benefàter', 
thereby. The court says: 

"There Is nothlng in the bankrupt law which interdicts the lending of 
money to a man In Darby's condition, if the purpose be honest and the object 
not fraudulent. And it malies no différence that the leudor had good rea- 
fon to belleve the borrower to be Insolvent, if the loan was made in good 
faith, without any intention to defeat the provisions of the banlirupt act. 
It is not diffieult to see that in a season of pressure the power to raise ready 
money may be of immense value to a man in embarrassed circumstances. 
With it he might be saved from bankruptcy, and without it financial ruin 
would be inévitable. If the struggle to continue his business be an honest: 
one, and not for the fraudulent purpose of dlminishing his assets, It is not 
only not forbidden, but is commendable, for every one is interested that his 
business should be preserved." 

It is plain that the case is not an authority in support of the 
proposition that under the présent law a retail merchant actually 
insolvent may convey his entire property, even for a présent fair 
considération, with a view of closing out his business, to one who, 
by the slightest inquiry or investigation, may know of his insolvent 
condition, and who does in fact know that by such conveyance the 
bankrupt prefers certain of his creditors, and causes the greatcr 
part of what he is to get for his property to be placed by the 
purchaser be3'ond the reacli of other creditors. See In re Peasc 
(D. C.) 129 Fed. 446, a case affirmed by the Court of Appeals for 
the Sixth Circuit. It may be conceded that mère suspicion on 
the part of the members of the land company that Moody was- 
insolvent, or that he intended by the transfer to hinder, delay, and 
defraud his creditors, is not sufficient to avoid the transaction be- 
tween them. Grant v. Bank, 97 U. S. 80, 24 L. Ed. 971; In re 
Goodhile (D. C.) 130 Fed. 471. But, giving due weight to the tes- 
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timony of the several members of the land company that they did 
not know of the insolvency of Moody, or of liis purpose to defraud 
his mercantile creditors by the transfer to the land company of his 
entire property, the conclusion from the whole évidence is un- 
avoidable that S. H. Bevins and A. B. Peters did actually know 
that by the transfer Moody did give and intended to give a préf- 
érence to the First State Bank of Hawkeye, one of his creditors, an<i 
of which bank both S. H. Bevins and O. N. Bevins were stockliold- 
ers and S. H. Bevins président, and that the land company aided 
him in so doing; that Moody requested of Mr. Bevins and Mr. 
Peters that the land, which was the greater part of what he was 
to get for his goods, be conveyed by the land company to some one 
other than himself ; that they agreed with him to, and did in fact, 
do so ; that Moody was selling his entire property with a view of 
closing ont and discontinuing his business. Thèse are not mère 
suspicions on the part of Mr. Bevins and Mr. Peters, but facts 
actually known to them; and they are ample to put them, as pru- 
dent business men, upon inquiry as to the solvency and purpose 
of Moody in selling the goods, and whether or not he could conve}' 
them to the land company without violating the provisions of the 
bankruptcy law. Had they made the slightest investigation or 
inquiry of Mr. Henderson, the cashier of the bank of which Mr. 
Bevins was président, or of Mr. Moody, as to his indebtedness, 
and when it was due, or asked for an inspection of his bocks that 
they might ascertain this, there is no doubt that they would hâve 
discovered the hopeless insolvency of Moody, and his fraudulent 
purpose in giving the bank a préférence, and in causing the land 
to be so conveyed, by the land company, as to place it beyond the 
reach of his creditors other than his wife and his father. By fail- 
ing to make such inquiry and investigation the land company 
should not be held to be a good-faith purchaser of this stock of 
goods. 

Again, the land company had possession of the invoice of this 
stock of merchandise which had been taken, and failed to produce 
it in évidence, or offer any évidence that the goods were not worth 
what it agreed to pay for them, to wit, $7,000. Under any fair val- 
uation of the land as shown by its own witnesses and by the testi- 
mony of Bevins and Peters, it cannot be held to exceed in value 
$60 an acre, what it paid for it less than a year prior to this trans- 
action with Moody. At this figure the value of the land would be 
$9,600. Deduct the mortgage, exclusive of interest, $6,000, and the 
value of the equity is $3,600, but a trifle more than 50 per cent, of 
the value of the goods. This of itself should hâve led Bevins and 
Peters to inquire why Moody was closing out a business that both 
say they supposed was good, and why he was willing to sell his 
stock of merchandise at about 50 per cent, of its value. 

It follows that the order of the référée should be reversed, and 
he will direct the trustée to retain possession of the goods and 
distribute the proceeds of their sale among the creditors of Moody 
as required by the bankruptcy act. 

It is ordered accordingly. 
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PBOPLE'S SAV. BANK v. LAYMAN, County Treasurer. 
DES MOINES SAV. BANK v. SAME. 
(Circuit Court, S. D. lowa, C D. February 4, 1905.) 
Nos. 2,406, 2,407. 

1. Taxation— AssESSMENT of Shaees of Stock of Savings Banks— Assets 

Invested in Government Bonds. 

In assessing the property of a savings bank under Code lowa, § 1322, 
wblch provides that the assassinent shall be made on its sbares of stock, 
the fact that a part of the banlc's assets which go to make up the value 
of the shares consists of bonds of the United States, whleh are not tas- 
able, does not entltle the bank to a déduction of such amount. 

2. Same— Power to Make Reassessîient. 

Under the law of lowa, whore an assessor has made an assessment 
without fraud on his part or concealment on the part of the property 
owner, and no steps hâve been taken to review such assessment in the 
manner provided by statute, through the board of equalizatlon and the 
courts, it becomes a finality ; and after the taxes hâve been levled there- 
on and pald the property cannot be reassessed for the same year because 
the assessor, through a mistake of law, undervalued it 

3. Same— Suit to Enjoin Illégal Assessment— Bquity Jueisdiction. 

A fédéral court of equity has .iurlsdlction to enjoin an illégal assess- 
ment whcre the taxes levied thereon wlll constitute a cloud on the title 
to property, and the court has otherwise jurlsdiction of the suit, 

4. FEDERAL Couets— Jueisdiction— FEDERAL Question. 

A fédéral court has jurisdiction of a suit to enjoin an assessment 
where a question involved is the right of the taxpayer to an exemption 
on account of United States bonds owned by him, regardless of the citi- 
zeiiship of the parties, and, having such jurisdiction, it may adjudicate 
other questions involved in the case, although it décides the fédéral 
question adversely to complainant. 

[Ed. Note. — Jurisdiction of fédéral courts in sults Involvlng fédéral 
question, see notes to Balley v. Mosher, 11 C. C. A. 308 ; Montana Ore- 
Purchasing Co, v. Boston & M. Consol. Copper & SHver Min. Co., 35 C. C. 
A. 7.] 

In Equity. 

The case No. 2,406 wlll be first consldered, 

The complainant is a corporation organized under the laws of lowa as a 
savings bank, and located at Des Moines. The défendant is the coimty treas- 
urer. The bill allèges and the évidence shows that the assessments made by 
the assessor were for the years as follows: For the year 1898, $62,320; for 
the year 1899, $13,250 ; for the year 1900, $40,000 ; for the year 1901, $56,297. 
Within the time fixed by law the taxes were levied on said assessments, and 
in due time pald. The bill allèges that the assessments were made by the 
assessor on ail the property of the bank, after full disclosure of its assets. 
and was not an assessment on the value of the shares of stock of the bank. 
December 15, 1902, the ti'easurer of the county served upon the bank a notice 
to the efCect that it had been discovered that there was withheld, overlooked, 
or from some cause omitted from the assessment and tax list personal prop- 
«rtv of the bank as follows: For the year 1898, $35,505; for the year 3899, 
$74.594; for the year 1900, $55,432; for the year 1901, $59,341. And the 
treasurer notified the bank to appear and show cause why said property thus 
omitted as claimed should not be added to the assessment and taxes collected 
thereon. The bill allèges and the évidence shows that on the day covered 
by the assessments the bank held and owned bonds of the United States of 
the values as follows: For the year 1898, $28,6.")0.25 ; for the year 1899, 
$80,600; for the year 1900, §47,800; for the year 1901, $55,000. And it is 
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allégea that snch bonds, and the raine thereof, was the only property omltted 
for said years from the assessnients and taxation, and on which taxes were 
not timely paid, being the said United States bonds, a fa et known by the as- 
sessor at tlie time he made the assessments. The complainant owns real 
estate in the eounty, on which said Invalid taxes, if levietl, will beeonie an 
apparent lien, and will create a cloud on the title thereto. An Injunctioii 
agninst said proposed assessments Is prayed. A restraining order was is- 
sued, to remain in force untll a hearing. 

The answer allèges that by succession in office Charles H. Murrow is now 
treasurer of the coimty, and is made the défendant. It admits the assess- 
ment as alleged for the one year, but at the time of filing the answer is not 
advised as to the amounts for the other years. But déniai Is made that tlie 
said assessments for said years was the value of ail of the Personal property 
of complainants, or that It paid taxes on ail of the personal property it 
owned for said years. It admits that the bank during said years owned real 
estate assessed, and on which It paid taxes. The answer also admits that the 
assessments for said four years was in form and in fact an assessment of 
the value of the Personal property of the bank, and that nelther of said four 
assessments was in forni nor in fact an assessment of the value of the shares 
of the capital stock of the bank, but that in ail of said four years the taxes 
based and collected wero against the bank, on account of its property, and in 
colleetlng the taxes the same was treated, and in fact levied, collected. and 
paid, by the bank, as taxed against the bank, and not as against the shares 
of its capital stock. Défendant dénies that it is hls purpose to assess and 
colleet taxes from the bank on account of any United States bonds. The 
évidence shows that for each of the four years the assessor handed the bank 
a printed form, with blanks, to be fllled out and verifled, as was done witJi 
other similar corporations. The forms thus fllled out by the bank offlcer l'or 
the différent years was as follows, viz. : 

1S98. 

Capital and surplus 3100,000 00 

Undlvided profits 034 23 

United States bonds 20,000 00 

Real estate otherwise taxed 4,700 00 

Balance after deducting the bonds and real estate 70,i)34 23 

Assessment for the year 62,320 00 

1899. 

Capital and surplus $100,000 00 

Profits , 4,658 74 

United States bonds SO.GOO 00 

Keal estate 15,300 00 

Balance 8,758 74 

Assessment for the year 13,250 00 

1900. 

Capital and surplus $100,000 00 

Profits 6.92S 62 

United States bonds 47.800 00 

Real estate 12,300 00 

Balance 46,828 62 

Assessment for the year 40,000 00 

1001. 

Capital and surplus $100,000 00 

Profits 20.432 74 

United States bonds 55.000 00 

Real estate 12,000 00 

Balance 53,432 74 

Assessment for year 56,297 00 

Of course, it is not elainied that the cash on liand and bills receivable were 
taxable, beeause they were offset by amounts due depositors. ïhe l'eal es- 
tate was properly deducted, beeause that was otherwise assessed. If the 
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bonds were exempt, then we hâve the following as the resuit of the assessor, 
tlie reviewing board, and the taxing authorities : 

For the year 1898, underassessed $8,614 23 

For the year 1900, underassessed 6,828 62 

For the year 1899, overassessed 4,491 26 

For the year 1901, overassessed 2,804 26 

And, If the bonds are not to be dedncted, then we hâve that the bank was 
not assessed as high as could buve been, as follows: 

For the year 1898 $3,3.014 23 

For the year 1809 70,108 74 

For the year 1900 54,028 62 

For the year 1901 02,13.ô 74 

The assessments demanded by the county treasni-er, in ronnd numbers, are 
the same as the bonds held by the bank, the précise statement for the four 
years belng as follows; 

Additional assessments demanded $224,872 

Aggregate of U. S. Bonds 212,050 

So that it ean be stated as a fact that the discrepanoy coutended for is 
the amount of the bonds. 

The case of the Des Moines Savings Bank as to pleadings and évidence, 
excepting as to the figures given, is in ail respects like the other case. I shall 
not set out the figures in détail. Suffice it to say that, after deducting real 
estate and the United States bonds, the net worlli of the bank was praeti- 
eally for each of the four years equal to the assessment for taxation. And, 
as with ail property, each of the banks paid taxes on 23 per cent, of the 
assessment. 

N. T. Guernsey and George F. Henry, for complainants. 
Howard Clark, for défendant. 

McPHERSON, District Judge (after stating the facts). From 
the foregoing statement of facts, two questions arise for détermina- 
tion : (1) Was the bank entitled to hâve deducted the amount of 
United States bonds from the net worth of the bank, in fixing the 
assessment? (2) If the bonds were not properly deducted, then 
after the bank was assessed and the taxes paid can the treasurer 
now add to the assessment? 

That the Constitution is the suprême law of the land need only 
be stated. And that the government bas the power to borrow mon- 
ey by issuing its bonds and selling them is denied by no one. And 
that the bonds cannot be taxed by any state, county, or municipal- 
ity is agreed to by ail, and by none with more emphasis than by 
counsel for défendants herein. Men often deny this, for the reason, 
as it appears to them, that it allows the bondholder to escape tax- 
ation. But ail informed men well know that the power to tax is 
the power to destroy, and if a state or any subdivision thereof 
could tax United States bonds then the power of the government 
to borrow money would either be destroyed or impaired, accord- 
mgly as the rate of taxation would be iixed. In any event, the 
ability of the government to borrow money at a nominal rate of 
interest is because of three things, ail of which are controUing: 
(1) The length of time before the bonds mature. (2) The integ- 
rity of the government in observing its contracts. It never répu- 
diâtes. It never flunks, as do so many states, political, municipal. 
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and other corporations. It pays its debts as agreed. (3) The fact 
that its bonds are never taxed. The government is greater than 
any state. Its implied powers, as well as its express powers, are 
suprême. This is not at ail times, with ail people, popular, but it 
is at ail times patriotic, and the recognized law of the country. 
Ail of which Mr. Clark, counsel for the county treasurer, indorses. 
But he contends that the question is not in the case, and whether 
it is in the case is now to be considered. 

Section 1322 of the lowa Code provides that ail shares of stock 
of national banks shall be assessed to the individual stockholders 
at the place where the bank is located ; but shares of stock of state 
and savings banks and loan and trust companies shall be assessed 
to such banks and loan and trust companies, and not to the individ- 
ual stockholders. And the Iovi?a Suprême Court four times within 
the last two years, and once within the last few weeks, has held 
that the gênerai exemption from state taxation with which the 
bonds of the United States are clothed does not entitle the bank 
to deduct the amount of such bonds from the value of the shares 
of their stock which are assessed to it for the purpose of taxation 
under Code § 1322. Savings Bank v. Burlington, 118 lowa, 84, 
91 N. W. 829 ; National State Bank v. Burlington, 119 lowa, 696, 
94 N. W. 234 ; National Bank v. Independence, 123 lowa, 482, 99 
N. W. 142; Savings Bank v. Des Moines (lowa) 101 N. W. 867. 
The lowa Suprême Court, in the cases cited, relied upon the fol- 
lowing by the Suprême Court of the United States : Van Allen v. 
Assessors, 3 Wall. 573, 18 L. Ed. 229 ; National Bank v. Kentucky, 
9 Wall. 358, 19 L. Ed. 701 ; Farrington v. Tennessee, 95 U. S. 68G, 
24 L. Ed. 558; Palmer v. McMahon, 133 U. S. 666, 10 Sup. Ct. 324, 
33 L. Ed. 772. But under the second question above recited, it 
will be observed that in ail four of the lowa cases cited the lowa 
Suprême Court was dealing with cases on appeal from the local 
equalization board — one of the steps pointed out by statute for the 
original assessment. As before stated, both the plaintiffs herein 
are savings banks, created, having their existence, and doing busi- 
ness under lowa statutes. It is not claimed, and cannot be, that 
this court is, or should be, controlled by the décisions of the lowa 
Suprême Court with référence to a fédéral question, and partic- 
ularly the taxation or exemption of United States bonds. The 
décisions of the fédéral Suprême Court are alone controlling, how- 
ever persuasive the opinions of the state Suprême Courts may be. 
And yet it would be very unfortunate if this court would feel com- 
pelled to hold that, under a given state of facts, exemption from tax- 
ation should be allowed, while ail other parties with taxes less than 
$2,000 — the necessary amount to give jurisdiction to this court — 
should be compelled to pay taxes upon the same state of facts. 
And this court should not so hold unless driven to that conclusion 
by reason of the décisions of the United States Suprême Court. 
That United States bonds are not taxable is not and has not been 
disputed since John Marshall wrote the opinion in the case of Mc- 
Culloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579. It is no longer 
debated. If the individual has his resources invested in govern- 
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ment bonds, he cannot be taxed. If the capital stock of thèse banks 
were being assessed, déductions could be made of ail such bonds. 
But the capital stock is not being assessed. It cannot be presumed 
that the assessor did that which he had no authority to do. The 
shares of stock are what are assessed. The différence between 
taxing capital stock and the shares of stock may or may not be 
easily discernîble. But that there is a différence one need only 
go to the décisions of the United States Suprême Court. And rec- 
ognizing such différence it has been held that a corporation can be 
taxed in several ways if there are statutes allowing it : (1) Its ac- 
cumulated earnings ; (2) profits and dividends ; (3) its real estate ; 
(4) its franchise; (5) its capital stock; (6) its shares of stock. That 
a statute allowing ail thèse would be oppressive and unfair does 
not meet the question as to the power. In lowa, in case of a state 
savings bank, it is the shares of stock that are assessed. And the 
value of the shares is made up of the assets ; and the fact that one 
of the assets is government bonds does not change the situation, 
and does not give it the right of an exemption. So that I couclude 
that under the lowa statute and under the fédéral cases hereinbe- 
fore cited it was the shares of stock that were assessed, and from 
such shares of stock the bank could not deduct its United States 
bonds. And I agrée with the lowa Suprême Court in its four times 
announced conclusion. 

2. The bank was assessed on the supposed value of the shares 
of stock. The assessor made his returns to the county auditor. 
There was no review, as might hâve been, by the local board of 
equalization; and that board having taken no action, of course 
there was no review by the state district court. The auditor made 
up the taxbooks, and annexed thereto his warrant directing the 
county treasurer to make the collections on 25 per cent, of the as- 
sessors' assessment, multiplied by the tax levy. And this the 
treasurer did, and gave his receipts thercfor. In making the assess- 
ments there was no fraud practiced upon the assessor. The as- 
sessor was acquainted with ail the facts. The assessor furnished 
the forms on which the bank should make its reports. Ail the 
facts were truthfully disclosed on the verified statement by the 
cashier of the bank, which the assessor carried to the auditor's of- 
fice. The cashier called attention to the asset of the government 
bonds, and claimed the exemption. The assessor, through a mis- 
take of law, conceded the claim. Now, can the treasurer, acting in 
the capacity of an assessor, correct the mistake? That the asses- 
sor, in part at least, acts judicially, there can be no doubt. He ad- 
ministers an oath to the bank ofïïcer. He takes his évidence. He 
considers such other facts as come to his notice. He calls for and 
examines the assets. He inspects the books. He gets, or tries 
to get, ail desired information. And after hearing the testimony, 
and seeing ail the évidence, he makes his findings and adopts his 
conclusions. Surely that is a judicial act. And if that is so, then 
how can it be impeached, excepting for fraud, or by the statutory 
mode of review by the local equalization board, and then by appeal 
to the state court? The whole method of taxation, so far as now 
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considered, aside from the question of the government bonds, îs 
regulated, directed, and controUed by the lowa statutes. The 
county treasurer can perform the duties only as allowed by the 
state statutes. And under the rule of gênerai récognition the con- 
struction given those statutes by the Suprême Court of the state 
will be and must be observed by this court. But before noticing 
what the lowa Suprême Court bas said and has held I deem it 
proper to say that as an original question I would hold that, whcn 
neither the assessor nor the property owner is guilty of a fraud, 
when the assessor has seen the property, or considered, or had the 
opportunity to consider, the assets, bills receivable, and choses in 
action, and has made bis assessments, and there is no review by 
the local board, such assessment is a finality. The assessor as- 
sesses a bouse or stock of merchandise at $5,000. In fact it is worth 
$7,500. But the assessor saw it. He looked it ail over. He acted 
with an honest purpose. The owner concealed nothing. Ail that 
can be said is that he erred in bis conclusions. Or, suppose he 
knew it was worth $7,500, but that the $5,000 was proportionately 
as high as ail his other assessments. And suppose there is no re- 
view by the local board, and, of course, no appeal to the state court. 
It cannot possibly be said, in my judgment, that a county treasurer, 
on the motion of a tax ferret ftve years thereafter can reassess the 
property, and again collect the taxes. If this is not so, then the 
harvest for the tax ferrets is more abundant than the most ardent 
champion of the law ever hoped for. Half the homes and half 
the farms, and nearly ail the stocks of goods in lowa, can again be 
assessed, and a second time, for the same year, subjected to taxa- 
tion. And in principle there is no sort of différence between a 
home, or farm, or stock of goods, and either a bank or the shares 
of stock of a bank. In the case at bar the bank did not escape the 
attention of the assessor. The bank was not withheld. It was 
not overlooked. And, whether this is sound or not, the lowa Su- 
prême Court has said that it is, and that ends the discussion. In 
Galusha v. Wendt, 114 lowa, 597-611, 87 N. W. 512, 517, Judge Mc- 
Clain said: 

"There la some authority for the position that In case of gross under- 
valuation the state may reassess the property and collect taxes on the real 
value thereof ; the right to do so being put on the ground that such grosa 
undervaluatlon constitutes or shows fraud on the part of the offlcer. * * * 
On no question is there opportunity for so great diversity of honest judg- 
ment as on the question of value. When the property owner has once hon- 
«stly returned his property for assessment, and been assessed on such prop- 
erty, he should not be reassessed for the same year on the property merely 
because another officer may think the flrst assessment was inadéquate." 

While what was said by Judge McClain was dictum only, yet I 
am fully persuaded he correctly stated the rule. Of course, if the 
value fixed by the assessor is so grossly inadéquate as to évidence 
fraud on the part of the officer, then there can be a reassessment. 
And this was so held in State v. Weyerhauser (Minn.) 71 N. W. 265. 
And same case in 176 U. S. 550, 20 Sup. Ct. 485, 44 L. Ed. 583. 
But in the case at bar the évidence does not show fraud. The as- 
sessor did his work honcstly, althou^h, in my judgment, he was 
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mistaken in deducting from the value of the shares of stock the 
value of the United States bonds. And the same is true of the bank 
ofiîcers. There was no fraud practiced by the cashier. He ex- 
hibited the true situation of his bank. He recited under oath that 
he for the bank held the bonds. The whole case is this : The 
shares of stock were not correctly valued. But the mistake was 
one of law. The taxes hâve been paid on the shares of stock, and, 
there being no fraud, they should not again be assessed. And, as 
it seems to me, there is no doubt but that this proposition was 
squarely so ruied by the lowa Suprême Court in the case of Bank 
of Manning v. Trowbridge County Treasurer in July of last year, 
as reported in 100 N. W. 333. Also, see a discussion of this ques- 
tion in Bank v. Lander County Treasurer (C. C.) 109 Fed. 21. 

3. It is said that a court of equity cannot give relief. To this 
there are two complète answers. The one is that, if the assessment 
is made, it would be an apparent lien and cloud on the title to the 
real estate owned by the bank. The other is that a state législa- 
ture cannot, by giving a procédure, oust a fédéral court of its equit)-- 
jurisdiction. Both principles are so well recognized that a discus- 
sion thereof would be académie. 

4. The jurisdiction of this court attaches because of the fédéral 
question, viz., should the réduction from the value of the shares 
of stock be made because of the United States bonds? That ques- 
tion, regardless of the citizenship of the parties, gave this court 
power to take the case and adjudicate the matters in controversy. 
And the fact that this court has adjudicated the fédéral question 
adversely to the bank does not deprive the court of jurisdiction over 
the other question. The rule is correctly stated in the décision of 
Judge Brewer in the case of Street Railway Company v. Cable 
Company (C. C.) 32 Fed. 727. 

There will be a decree for the plaintiffs. 
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THE NAOOOCHBE. 

(District Court, E. D. New York. January 13, 1905.) 

1. Collision— Steam Vessels Ckossing — Change of Cotjese bt Pbivileged 
Vessel. 

Tlie steainship Nacoochee and the ferry beats Princeton and Susqe- 
hanna were ail passing down the North river In the daytime, on inter- 
secting courses, the Nacoochee In the center and the Susquehanna on 
the west, thus being the prlvileged vessel. By agreemeut, understood by 
al], tlie Princeton erossed ahead of the Nacoochee; but, having no agree- 
ment with the Susquehanna, ported to pass under her stern, when the 
latter swung to port to pass under the stern of the Nacoochee, in ae- 
eordanee with an agreement betwèen them not known to the Princeton. 
This movement was not made until the Princeton was wlthin 400 or 500 
feet, and to avold collision she went astem, and was struck by the Na- 
coochee. Eeld, that the Susquehanna was in fault for ehanglng her 
course In violation of the starboard hand rule without agreement with 
or notice to the Princeton, and that such fault was the proximate cause 
134 F.— 41 
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of the collision, the Brlnceton having no other œurse open to her after 
the movement was made than to baek as she did; that the Princeton 
was not In fault, such as to relieve the Susquehanna from full liability, 
her fault, if any, in failiiig to avoid the Nacoochee having been commit- 
ted when in exfremis, through the prior fault of the Susquehanna. 

In Admiralty. Suit for collision. 

Robinson, Biddle & Ward, William S. Montgomery, and Henry Gal- 
braith Ward, for libelant. 
Wheeler, Cortis & Haight and Charles S. Haight, for the Nacoochee. 
Wilcox & Green and Herbert Green, for the Susquehanna. 

THOMAS, District Judge. In the daytime three vessels started to 
go down the North river on intersecting courses. The steamship 
Nacoochee reached the middle of the river, and was descending on a 
course S. by W. or S. S. W. The ferryboat Princeton was going 
from Desbrosses street to Jersey City, on a S. W. course. The ferry- 
boat Susquehanna was going from her slip on the New Jersey side, at 
a point about opposite Desbrosses street, to Chambers street, and her 
usual course was S. E. The Nacoochee's bow struck the starboard side 
of the Princeton about amidships, doing injury to the latter vessel, for 
which the libel was filed. The Princeton had passed safely the bows 
of the Nacoochee, and, to escape an impending collision with the Susque- 
hanna, had gone astern across the Nacoochee's bow, stopped, and while 
trying to get in forward motion the collision occurred. Before the 
ferryboats changed their courses, as hereafter stated, the Susquehanna 
was on the starboard hand of the Nacoochee, while the Princeton had 
the Nacoochee and Susquehanna both on her starboard hand. Hence, 
as regards rights of way, it was the duty of the Princeton, the east- 
ward vessel, to yield both to the Nacoochee and Susquehanna, and it 
was the duty of the Nacoochee, farther to the westward, in the center 
of the river, to yield to the Susquehanna. But it happened that the 
Susquehanna, upon a second signal of two whistles from the Nacoochee, 
yielded to the Nacoochee, while the Princeton, with the apparent con- 
sent of the Nacoochee, passed ahead of the latter. The Princeton sig- 
naled, to give the Susquehanna the right of way, and ported ; but the 
Susquehanna swung to port, to yield to the Nacoochee. As a resuit, 
the bows of the Princeton and Susquehanna came within a few feet of 
each other, at about the center of the river, whereby the Princeton was 
compelled to go back, and did go back so far that she came in 'he 
way of the Nacoochee. 

The Nacoochee blew two whistles. The Princeton thought they 
were for her, and probably answered them. The Susquehanna also 
considered that they were for the Princeton, and did not answer them. 
The Nacoochee blew two more. The Susquehanna thought that thèse 
signais were for her, and answered them. The Princeton assumed that 
they were for her, and allèges that she answered them, but probably did 
not. In any case, the Princeton, Susquehanna, and Nacoochee under- 
stood that the Princeton was to go ahead of the Nacoochee, as she 
did. But the Susquehanna arranged with the Nacoochee, by answer- 
ing with two whistles the Nacoochee's last two whistles, to go under her 
stern, but made no arrangement to go under the Princeton's stem, and 
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she had no rîght to go under her stern without an understanding. In 
fact, the Susquehanna had no intention of signaling the Princeton, and 
did not signal her until the latter blew one whistle, and the boats were 
within some four or five hundred feet of each other. 

The Susquehanna's proposition is that, even if the starboard rule 
had been appHcable, it had ceased to be appHcable by the Susquehanna 
swinging to port, and that the Princeton should hâve appreciated the 
Susquehanna's departure from her course, and hâve crossed the latter's 
bow on the flood tide. If the Susquehanna wished the Princeton to go 
ahead of her she should hâve signified it, unless the relation of the ves- 
sels had so changed as to demand that the Princeton should go ahead. 
The Susquehanna charges that the Princeton was trying to force her 
across the Nacoochee's bow, after the Susquehanna had agreed with the 
Nacoochee not to go there. But the Princeton was not a party to this 
agreement, nor was she aware of it. If the Susquehanna could not 
carry eut her agreement with the Nacoochee, the Princeton was not 
bound to aid her, unless she was in some way advised in due time. 
If the Susquehanna was afraid of the Nacoochee's bow, if she went 
across the Princeton's bow, it was her duty to take measures that would 
insure her safety, and at the same time give the Princeton her due op- 
portunity with référence to the starboard rule. But that was a prob- 
lem for the Susquehanna to solve. She could not expect the navigators 
of other vessels to take the risk of crossing her bow, and justify her 
unexpressed expectation, on the ground that she would otherwise 
violate her agreement with another vessel by crossing such vessel's 
bow. If the Susquehanna was in a predicament it was of her own mak- 
ing, and if she wished the Princeton to take the right of way she should 
hâve notified her. The fact is that she never notified lier before the 
Princeton whistled to her, and the Princeton did what vessels usually 
do under such circumstances, viz., kept prudently away from a privil- 
eged vessel's bow. 

The foregoing has been written upon the assumption that the Sus- 
quehanna and Princeton were, when the Princeton blew one whistle, 
pursuing such courses that the Princeton was bound to observe the 
starboard rule. But the Susquehanna daims that at the time the 
Princeton blew the one whistle the Susquehanna was above the Prince- 
ton, and had the latter a little on the starboard hand, and bases this 
assertion on the alleged fact that the Susquehanna had already swung 
to port, to go under the stern of the Nacoochee, and that the Princeton, 
having timely notice of this change of relations, should hâve kept her 
course across the Susquehanna's bow. The pivotai question is whether, 
when the Princeton gave one whistle swinging to starboard, the rela- 
tion of the vessels had changed so that the Princeton should, in the use 
of due diligence, hâve been aware of it, and hâve kept her course. If 
so, the Susquehanna is acquitted of initial fault; otherwise not. The 
chart shows that the course of the Susquehanna between her two sta- 
tions was southeasterly ; that the course of the Princeton was south- 
westerly. They were regular ferryboats, each operated on one of the 
busiest lines crossing the river. Many times each day each plied be- 
tween New York and New Jersey. The master of each was a skilled 
pilot of many years expérience. Each had been accustomed to see 
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the other and pass lier presumptively on innumerable occasions. Each 
knew that when the beats were on their regular courses the Susquehan- 
na had the right of way. Indeed, the pilot of the Susquehanna, not 
by any statement extracted by the court and assented to by him, but of 
his own accord, stated : 

"I had the same right over the Nacoochee that I had over the ferryboat. 
Q. So that under the law you had the right, both as to the Nacoochee and 
the ferryboat, of holding your course right to Chambers street? A. Elx- 
actly." 

He does not prétend otherwise, except as his swinging changed the 
relation. So it cornes back to this: Did he swing in time to give 
the Princeton notice? He says that the master of the Princeton — 

"Ported his wheel just at the time he blew the one whistle. Q. At that 
time you were under the swing to starboard? A. I was swinging up river; 
I was swinging up river when he blew the one whistle to me, and I stopped 
my beat and backed under a jlngle. * * * Q. How much before he blew 
you the whistle — how long before that — did you begin to swing? A. Hnlf a 
minute, perhaps. Q. 'S 1' Is the position before you began to swing, and 'S' 
is the position of swinging at the time you got the oue whistle? A. ïes, 
sir." 

The référence is to a diagram made by him. The diagram places the 
Susquehanna on a practically easterly course, while the Princeton's 
bow is somewhat southward, and well to the eastward of the Susque- 
hanna, on a course slightly south of west. He further testified : 

"Just as I saw the position the shlp (the Nacoochee) was In — the swing 
lie had — I slowed down immediately after ringing up full speed, and ran 
slow almost straight out of my slip, calculating to go astern of the ship 
before any whistles were exchanged." 

Again he testified : 

"Q. How were you heading when you began to swing? A. S. S. E. I had 
got a sllght swing down river from my slip towards the Chambers street 
slip. I had hauled down about that much, and was swinging the otlier way." 

This shows that the Susquehanna headed below her usual S. E. 
course, and other évidence shows that she maintained her speed, for she 
started one minute later than the Princeton, and they met about oppo- 
site Beach street, in the center of the river-, some four blocks below their 
starting point. There is no prêteuse of diminished speed on the part of 
the Princeton. The diagram shows the Susquehanna's heading as 
almost E. when she began to swing. How did the Susquehanna, on 
a flood tide, get where she was on the course indicated "S 1" in the 
diagram? Moreover, the Princeton was not heading, as the diagram 
shows, slightly south of west. Her course was S. W. Capt. Richard- 
son himself states that the Princeton was heading for her slip when 
she blew one whistle. In another place he states that when the Sus- 
quehanna blew two whistles to the Nacoochee the Princeton was "a 
little on my starboard hand; a little bit on my starboard hand — not 
very much ; almost ahead." He further testified : 

"Q. How near was the Princeton to you when she blew one whistle? A. 
I jiidge she was two boat lengths away from me, if not more perhaps. Q, 
So you kept going on? A. I had a starboard swing — swinging to port at the 
time imder a starboard wheel. I had a starboard wheel, and my boat was 
swinging up river towards the stem of the steamship, and when he blew 
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the one whîstle It was Impossible for me to overcome that svifing — put my 
wheel hard aport and swing the otlier way." 

He further explains: 

"At that time It didn't appear to me the Princeton was Interested in tliat 
at ail, beeause as he was eoming towards Jersey l was swinging away from 
him In answer to two whistles from the ship. If he watchcd me he would 
liinow Just exactly what I Intended to do. It didn't appear to me be was eom- 
ing near me at ail at the time, until he gave one whistle." 

Capt. Day, of the Princeton, states : 

"I didn't notice him swing until after I blowed the one whistle. I 
couldn't see his wheels, but at the moment I biew one whistle I saw him 
eoming on the swing. Q. Did he swing before he blew? A. There was no 
swing I could notice before I blew the one whistle. He blew after me, an- 
swered with two whistles, and swung. Q. Dld he swing before he blew his 
two whistles? A. About at the time I blew him one whistle I see she 
commeneed to sheer towards me." 

He further says: 

"He was on my starboard, and he would be to the northward of me a little. 
• * » -when I blew one whistle to the Susquehanna, and he answered 
with two, I put my helm aport, the moment I blowed the one whistle." 

Thèse captains agrée that the Susquehanna was a little to the 
northward. It may be accepted that the Princeton blew one whis- 
tle to the Susquehanna when the boats were 400 or 500 feet apart ; 
that the Princeton's pilot immediately thereafter discovered that 
the Susquehanna was swinging to port; that before that the Sus- 
quehanna had starboarded, and had begun to swing to port. As- 
sume that, as the Susquehanna's captain states, the boats were threc 
lengths or more (three of the Susquehanna's lengths would be 63(1 
feet) apart when he began to swing, and that the Princeton's captain 
did not notice it until they were 400 or 500 feet apart, what shoukl 
be the décision? It is considered that even then the Susquehanna 
was at fault, beeause she changed her course without signal to 
the Princeton. Considering the knowledge of the Princeton's cap- 
tain of the destination of the Susquehanna, her customary course, 
the usual duty that rested on him, the présence of such duty 
until he discovered, using due vigilance, that the Susquehanna 
had swung, his just expectatiou that the Susquehanna would do 
what she usually did and what the law required her to do, viz., 
keep her course, it appears that the Susquehanna did not do her 
duty in swinging out of her course without informing the op- 
posite boat, and that the Princeton's captain was not at fault 
that he did not in time appreciate the Susquehanna's intention 
and the fact that she had begun to swing out of her course. 
Of course, ail this was well known to the Susquehanna's pilot. 
He knew that he had starboarded. He knew that his boat 
begun to respond to the starboard wheel. But this was not 
plain to the Princeton's master. He states that he did not see 
the swing until he had swung. It was a surprise to him. It was 
something that he did not and would not expect under the existing 
conditions. He was attentive to what the law required of him and 
was prepared to do it. The courses of the vessels up to the moment 
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justified h'is thought. He was justified in doing what he did. It 
would be a dangerous rule that would require a burdened vessel to 
avoid another by going under her stern, and yet condemn her be- 
cause she did not perceive, when the vessels were so near together, 
that the privileged vessel had begun to change her course, and that 
such change was to be cdntinued so as to reverse his duty. The 
rule would in such case be : "Watch the privileged vessel — the 
vessel bound to keep her course — and if when some six hundred 
feet away she change her course, instead of keeping it, as the law 
demands, cross her bow, or omit it at your péril." This puts too 
great a burden on the Princeton. It subjects her, and yet makes 
her responsible if the burden is suddenly lifted. A vessel on an 
adverse tide may swing slightly from her gênerai and regular 
course. It may not mean that she intends to abandon her course. 
The burdened vessel must be treated fairly, in view of her fixed 
obligations. If it is intended that she sliall départ from her known 
duty, she must hâve signais or fair warning. The Susquehanna 
made no signal. She expected that the Princeton would be gov- 
erned by her swinging out of the course she was pursuing. If there 
is any value in the starboard rule, that requires the privileged ves- 
sel to keep her course, it should be observed, unless she give ftill 
and fair notice that she intends to départ from it. The fault of the 
Susquehanna was not in yielding to the Nacoochee ; it was not in 
her changing her course; it was in her changing it without due 
signal, when so near by. It was donc too near the time when the 
Princeton would be expected to go to starboard. The change it- 
self was not a timely announcement. The Susquehanna kept the 
Princeton in bond until it was too late to release her, and when the 
Princeton tried to discharge her obligation she found that the Sus- 
quehanna had left her course and stood in the way. It is too much 
to say that the Princeton should hâve grasped the situation. The 
situation was not made plain to the Princeton in time by the Sus- 
quehanna swinging. The Princeton acted as she was bidden; the 
Susquehanna acted as she was forbidden. If the Susquehanna's 
act was necessary, she should hâve arranged therefor with the 
Princeton. The Princeton was not obliged to appreciate the situ- 
ation, and perceive that the Susquehanna was going to do, from 
necessity or otherwise, what ordinarily she would not do, and that 
the Princeton should on that account reverse her usual conduct. 

Thèse views lead to the conclusion that the Susquehanna brought 
the Princeton in péril of collision, and that to extricate herself the 
Princeton must back. If in going astern the Princeton, using such 
caution as the exigencies of the case and the excitement of the 
moment permitted, collided with another vessel, the Susquehanna's 
négligence would be the proximate cause. It would be like a per- 
son springing out of the way of a negligently driven wagon and 
striking another object (Coulter v. A. M. U. Express Co., 56 N. Y, 
585), or a passenger jumping from a train, negligently brought into 
danger (Dyer v. Érie R. Co., 71 N. Y. 228). Such cases are numer- 
ous. 
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The Susquehanna wrongfully barred the way, and suddenly in- 
tercepted the Princeton's passage, whereby- the Princeton, to avoid 
damage, turned aside, to her injury. But did the Princeton use the 
care demandable of a man of good judgment and prudence, under 
the circumstances? If she did not, her négligence intervened be- 
tween the négligence of the Susquehanna and the injury, and wa,> 
the proximate cause. It is difficult to escape the conclusion that 
after starting to back the navigators of the Princeton did not take 
notice of the Nacoochee until it was too late to avoid the collision, 
the flood tide and the Nacoochee's speed forward tending to bring 
the vessels together. 

It is considered that the Princeton did not see the Nacoochee 
until a collision with her was inévitable, and when the Nacoocliee 
was discovered an efifort, probably duly vigilant, was made to pull 
forward out of her way. Hence the question is, was the Princeton 
excusable for not keeping in mind that she was backing across the 
Nacoochee's bow? The Princeton had passed the Nacoochee, so 
that the backs of those in the pilot house were turned to her, and 
unless such persons turned to look over their right shoulders tliey 
would not see the Nacoochee. But should a prudent man, a man 
of good judgment, be so disturbed by the collision just escaped that 
he would not look back to see whether anything was in the way of 
his going astern, especially as he did in fact know that another vcs- 
sel was coming across his course astern? The navigators on the 
Princeton had a right, for the few seconds when the threatcned col- 
lision was before their eyes, to put ail their thoughts on that ; but. 
as the gap widened between the ferryboats, should even an excited 
captain consider that he was backing right across the bows of a 
steamer which he had just passed, and that he should use some care 
to guard against her? 

While it is concluded that the Princeton had passed the bow of the 
Nacoochee, it is not probable that the former's stern had cleared 
the Nacoochee's course more than 100 feet, and perhaps not so far, 
although the distance can be only approximately determined. When 
the Princeton's pilot saw a colHsion with the Susquehanna impend- 
ing, what was before, and not what was behind or above, taxed ail 
his faculties. His first duty was to go back instantly and with ail 
power. There was no time for circumspection ; there was no timc 
to adjust distances with nicety; and that his vigorous action should 
carry him too far astern, and that his mind should be centered 
wholly upon his escape and the movement therefor, seems not in- 
consistent with what a compétent pilot, even a pilot of requisite 
judgment and suitable mental poise, would do in such crisis. Look- 
ing back from the undisturbed survey of the events, it is easily seen 
how it ail might hâve been better done ; but at the moment of 
menacing catastrophe there was scanty opportunity for forethought, 
and in the présent instance the wrongdoer should not be allowed 
to complain successfully that the unoftending person did not deliver 
himself more skillfully from the conséquences of the wrong. 

The libelant should hâve a decree against the Susquehanna, with 
costs. The libel as to the Nacoochee is dismissed, with costs. 
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THE H. S. BBAKD. THE EDITH BEARD. THE SCOW NO. 10. 

(District Court, E. D. New York. December 7, 1904.) 

1. Collision— Yacht and Submf.rged Scow in Tow— Failtjre to Maintatm 

LOOKOUT. 

The failure of a steam yacht navlgating New York Harbor at a 
Bpeed of 16 miles an hour to malntain a lookout was a fault and a 
contributlng cause of a collision between the yacht and a submergod 
Bcow in tow, where a vigilant lookout mlght hâve seen the scow or noted 
her position from the hawser wlth whlch she was being towed. 

[Ed. Note. — For cases In point, see vol. 10, Cent. Dig. Collision, § 211.] 
S. Same— Dangeeoub Tow— Dtjty or Ttro to Mabk Position ob Give Wabn- 

INQ. 

Two tngs towing a submerged scow In New York Harbor, whlch tnoved 
forward In an erratic course, not at ail times followlng dlrectly behind 
the tugs, held in fault for a collision between the scow and a meeting 
yacht on the ground that their tow was a dangerous obstruction to naviga- 
tion, and they were négligent In not placing a signal upon It, or glvlng no- 
tice to the yacht of its présence and position, otherwlse than by the blow- 
Ing of an alarm signal wben the yacht was approacMng and the shouting of 
the crew as she passed, neither of whlch was Intelligent to tlie niaster 
of the yacht, but rather calculated to distract tiis attention from the 
obstruction ahead. 

In Admiralty. Suit for collision. 

William M. Ivins and Joseph Kling, for libelant. 

Albert A. Wray and Charles D. O'Connell, for claimants. 

THOMAS, District Judge. The steam tugs Henry S. Beard and 
Edith Beard, lashed together and heading about south, were towing 
scow No. 10, submerged. The bow of the yacht Arrow, heading 
about north one-half west, collided with a corner of Uie scow, on 
the port side of the tugs. For the injury received this libel is filed. 
The accident happened about 1,000 f eet southerly of Red Hook, and 
about half way between the Erie Basin Gap and Red Hook Point, 
Brooklyn, and about 600 feet ofï shore. The day was clear, the 
tide was flood, the hour was 5 :10 p. m., the date August 8, 1903. 
The Arrow was going at the rate of 16 miles per hour, her maxi- 
mum speed being 45 miles per hour. The tow was proceeding 
very slowly, probably not to exceed one mile per hour, as the scow 
was lying approximately athwart the channel and towed with er- 
ratic movement. This position of the scow arose from the fact 
that earlier in the day the hawser parted, whereby the scow was 
lost, and the tugs, sweeping the channel with a line, encompassed her 
in the line, and continued to carry her along without further adjust- 
ment of the hawser. The scow was 110 feet long, and it is conclud- 
ed that, in addition to her own latéral projection across the stern 
of the tug, she also dragged the hawser to port as the towing pro- 
ceeded. T'he towing began in the forenoon, and, with vicissitudes 
and interruptions, had lasted to the time of the accident, and was 
then incomplète. While the towing proceeded, after the scow was 
picked up after sinking in the channel, parts of her at times showed 
above the water, so tliat approaching vessels could see her without 
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difficulty, and at times she was completely or mostly submergée!, 
her appearance and disappearance varying in degree and duration. 
At the time of the collision, to a casual observer or to a person net 
strictly attentive to her, she probably appeared to be submerged 
entirely ; but it is inf érable that at the place and time of collision 
a small part of her showed above or appeared near the surface of 
the water. As to this there is a conflict of évidence ; but it is be- 
lieved that the question whether her corner could be seen depended 
upon proximity, opportunity to observe, and attentive observation. 
A person knowing where she was, and following her with the eye, 
as she disturbed the surface of the water, could probably hâve seen 
her corner rising slightly above the surface. Kelean, on the Arrow, 
States that he saw her just before the collision, and there is no occa- 
sion to doubt his évidence in the matter of honesty, although he was 
not a lookout and of no value as a navigator. Packard, the Arrow's 
master, testified: 

"Q. Can you give me any idea of the helght that the object rose above 
the water? How ûid It appear to you to be? A. The scow? Q. How much 
out of water? A. There wasn't any portion of It that I could see eut of 
water posisibly. In sait water you can see two or three feet below the 
surface when you are directly over it. Q. When you were over it, you saw 
it through the water? A. Yes, sir; through the water." 

The Arrow nearly cleared her, but struck the corner nearest the 
shore, as Packard states, about 18 inches below the water line. The 
claimant urges that the scow was towing end forwards, nearly 
straight behind the tugs, and that the Arrow hit her only because 
she changed her course to the westward while or after passing the 
tugs. The master of the Arrow states that he did not change his 
course, and his excellence as a witness leaves no room to doubt his 
statement. It is true that the witnesses for the claimant testify 
that the Arrow changed her course, Capt. Nevins stating that she 
changed to the westward several points, even placing her at the 
time of the collision at right angles to the course of the tugs. The 
libel charges that she changed slightly to the westward. But, if 
it becomes a matter of credibility or accurate statement of fact, the 
court unhesitatingly accepts the évidence of the master of the Ar- 
row as to what he did on his own vessel ; for his capacity is un- 
doubted, and his integrity on the witness stand was manifest. 
Therefore it must be concluded that the Arrow passed the nearer 
tug at a distance of about 100 feet ; that she did not change her 
course before the collision ; that the hawser swung enough to port 
to allow the already laterally projecting scow's end to obstruct 
slightly the Arrow on the course she was pursuing. It may be 
remarked, however, that whether the Arrow starboarded does not 
appear very important, except as it does or does not emphasize the 
négligent interruption of the channel by the tugs and their tow. 

Were either or both of the parties négligent? The Arrow was 
going at a high rate of speed for harbor navigation. That in itself 
was not négligent ; but it is an important fact as bearing upon the 
question of the means used by her to safeguard herself and other 
vessels with which she came in relation. She carried no lookout 
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by day, although she had a full crew. Kelean was on deck, but he 
was useless and was not used. Capt. Packard does not even enter- 
tain the idea that Kelean had any such function or ability to per- 
form it. Hère there is an acknowledged violation of law. It can- 
not be excused. The effect of the omission cannot be ascertained, 
but it places the burden upon the libelants of showing that the 
accident would hâve happenèd had the injunction of the law been 
fully met. This burden they hâve not fulfilled. But, if the hawser 
led to port, a vigilant lookout might well hâve seen it leading almost 
directiy in front of his vessel, on a bright August day. If the in- 
ert and unobservant Kelean saw something of the wreck before the 
collision, a dutiful and keen lookout, such as this swift boat de- 
manded, might hâve seen it earlier, or earlier caught view of the 
line and the place to which it led. The value of a lookout is espe- 
cially emphasized by the fact that Capt. Packard kept his head 
towards the persons on the tug, seeking no doubt to understand 
the significance of their cries and gestures. He had then ceased 
to be a lookout. Another man, with eyes ahead, might hâve per- 
formed the duty from which for the moment he was diverted. 
Hence it is decided that the failure to maintain a proper lookout 
on the Arrow was one proximate cause of the collision. 

Were the claimants also guilty of neglect that contributed to the 
injury? What did the tugs omit? They placed no signs, buoys. 
or other warnings on the submerged tow. It is urged that the cap- 
tain of the Arrow would not hâve seen them if présent, as he was 
looking at the people on the tug. That is by no means certain. 
As he was approaching the tugs he might well hâve seen such sig- 
nais. In any case, if it was the duty to place signais on the scow 
the claimant should not be relieved from failure to do so, on the 
plea that the Arrow's lookout would not hâve seen them, because 
he was diverted by the substituted warnings on the tugs. But it 
is stated and proven that it is not usual to place signais on sub- 
merged vessels in tow. There is no reason for omitting practicable 
signais on submerged vessels, towed in a used navigable channel, 
unless some other suitable means of warning be employed. If a 
tow is hid by darkness, its existence must be foretold by lights. 
If a tow is hidden in the water, some équivalent warning should be 
given. The outlying hawser is not warning. The vacillating and 
occasional or even continued appearance of a corner of the vessel 
eut of the water is not a sufficient warning. But the persons on 
the tug shouted. Nevins, master of the Henry S. Beard, testified : 

"Q. After you blew thèse alarin signais to lier what next occurred? A. 
As soon as she got about abreast of us I run out of the pilot house, and al) 
were shouting on the Edith and on our boat to 'Keep otï ! We hâve got a 
scow in tow!' Q. Did they do anything else besides sbout? A. Mr. Hurley 
was shaklng a newspaper in bis hand, and they were ail hollerlng about the 
same time." 

Now, consider the situation. The tow was not over 300 feet 
away, measuring from the bow of the tugs. There was an uncon- 
certed cry to keep ofif. The words must hâve been utterly unin- 
telligiblc. Hence what was said had no significance then or now. 
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Therefore the master of the Arrow is to be judged as one who saw 
men gesticulating and calling incoherently to him on two tugs 
safely ont of his way. Such actions and speech were but vain antics 
and confusing noises, given to a rapidly passing vessel, in whose 
way was being dragged a substantially concealed scow. Some later 
allusion will be made to them. But the claimant urges that alarm 
whistles were blown. Capt. Packard testified that there was no 
whistle. Kelean testified that he "did not hear any signal." John- 
son, employed on the wrecking steamer Reliance, and waiting near 
by to raise the scow, testified that he did not hear any signais or 
whistles ; and Frank Smith, mate of the Edith Beard, testified that 
no signal or whistle was given by the Beard. His évidence as to 
his actual présence on the Beard is burdened by the attempted cor- 
roboration of the unbelievable witness McCormick. On the other 
hand, several persons, ail at some time employés of the claimants, 
testified that whistles were blown at the several distances named 
by each. 

Harrigan, m'aster of one of Beard's dredges, testified that he was on 
the after deck of the Henry S. Beard's house : 

"Q. Did you see or hear anything done on either of the tugboats in the 
way of givlng warning to her? A. Yes; I heard the lookout on the head 
of her sing out to the captain of the Arrow. Q. Then vvhat hap))oned? A. 
I heard him blow his whistles. Q. Heard whom? A. Soraebody in the 
pilot house. Q. Of the Henry S.? A. Yes, sir. Q. What kind of whistles 
did he blow? A. Short toots— blasts. * * • Q. When the shouting flr.st 
begau how far away down the bay from you was the Arrow? A. Oh, 400 
or 500 feet ahead of the boats — abreast of the boats — eomiug towards us 
when they flrst commenced to make signais to holler to him. He was ofï 
the gap when they commenced tooting the whistle; about halfways on the 
breakwater. Q. How far would that be away from where the tugs were? 
A. Quarter of a mile." 

He says that he first saw the Arrow when about 400 feet away. This 
witness States further that: 

"I see him after he (Arrow) passed the gap ; that Is the first I seen him. 
Q. Did you see him coming around the breakwater? A. No, I didn't ; I 
see him when he passed the gap. Q. How far is the gap from the break- 
water? A. 300 feet. * * * Q. How far was he away when you saw 
liim? A. 500 or 600 feet ahead of us." 

The évidence of this witness as to the distance of the Arrow away 
at the time of the whistles is not very satisfactory. 

Nevins, the master of the Beard, testified that he saw the Arrow. 

"Q. Where did you see her — where was she? A. Coming up along the 
breakwater. Q. Whereabouts? A. About halfway between Crane's and 
the mouth of Erie Basin Gap. Q. About how far away should you say that 
to be? A. I guoss that would be 1,.jOO or 1,000 feet; maybe a quarter of a 
mile or little over. Q. What did you do when you saw her, if anything? 
A. We blowed alarm signais at her. Q. At once? A. Yes, sir; we were 
just after blowing again at the South Brooklyu, a 39th street ferryboat com- 
ing along." 

This is the witness who stated that the Arrow sheered within 50 feet 
of the stern of the tugs, across their sterns. 

"Q. I understand you to say the Arrow struck you — your scow — at right 
angles? A. Yes, sir; she changed her course as soon as she went under 
our stern. Q. How many points? A. She must hâve changed it three or 
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four points. Not qulte at right angles, but more on the bluff. ♦ • • Q. 
He was looking baek at you ail the while? A. ïes, sir; never took hi3 
head off us." 

The recollection of such witnesses must be taken with considérable 
allowance. 

Edwardson, a deck hand on the Henry S. Beard, and a person of dull 
appearance, testified that he noticed the Arrow when she swung around 
the breakwater coming from Tebo's 400 or 500 fathoms away, and that 
he said to the captain of the Henry S. Beard, "There cornes the Ar- 
row." 

"Q. What dld the captain do, do you know? A. He slgualed out to him." 

Johnson, who was a deck hand and in the pilot house of the Henry 
S. Beard, a person apparently honest but not of quick intelHgence, testi- 
fied that he saw the Arrow, a "little after he passed Crane's Shipyard," 
at the mouth of Gowanus; that Edwardson sung out, "There cornes 
the Arrow." 

"Q. What was done then? A. Captain blowed the alarm whistle. Q. How 
far do you think that is down there to Crane's yard, or where the Arrow waw 
at that time? A. That distance — I can't measure that; it is a good ways 
off. Q. An eighth of a mile, quarter of a mile, half a mile, or a mile? A. It 
is about quarter of a mile." 

Barker was the master of the Edith Beard. He says that when he 
first discovered the Arrow — 

"Her tugs were abreast of Burtis's; that is, half way between Burtis's and 
the Erie Basin Gap. * * * Q. That is how near to the gap? A. I should 
.iudge about 500 or 600 feet. ♦ * * Q. At thls time, when you first 
discovered the Arrow, where was the Arrow? A. She was pretty close to 
the gap — about 500 or 600 feet, I should judge — when I first saw her. Q. 
.".00 or 600 feet what— from where? A. From the head of the boat. Q. 
From your boatî A. From our boat. Q. She was about 500 or 600 feet 
iiway from you when you first observed her; is that it? A. Yes. Q. What 
did you do when you saw her? A. The deck hand on the Henry S. hollered, 
"Hère cornes the Arrow.' Q. Is that what called your attention to it? A. 
ïhat called my attention to it. * * • Q. As she came up to you, what 
took place on the Edith and the Henry S.? A. The Henry S. blowed signais, 
tooted her signais — that is, alarm signais — and the man on the bow of the 
Henry S. drawed my attention, and I got ont of the port side of my pilot 
liouse, and I hollered at him to keep ofC. He was abeam then. Q. He was 
iibeam of you thenî A. He was abeam of us then ; yes. Q. When was the 
iirst shonting to the Arrow? Where was the Arrow then? A. She goes so 
quick she was little bit ahead ; and she was abeam when we commenced to 
lioller to her. * * * Q. Did you continue to observe the master of the 
Arrow as he passed you? A. I did. Q. And after he passed you? A. Yes. 
Q. A¥hat was he dolng ail the timo you were sliouting? A. He kept turning 
iind looking over and shaking his hand — shaking his left hand over hls left 
shoulder," 

McGowan, deck hand on the Edith Beard, testified that he first saw 
the Arrow— 

"When she turned right around from Crane's and come up the bay. 
* * * Q. What was done on the tugs when you saw the Arrow comins 
up there by Crane's? A. He got a signal to keep off. Q. What Is that signal? 
A. An alarm whistle — alarm signal. Q. Did the Henry S. or Edith blow 
it? A. The Henry S. * ■* * Q. Was anytlilng else done on the Edith 
or Henry S. to attract his attention? A. We hollered to keep off. Q. Was 
he up alongside of you at that time? A. He was right abreast of us. Q. 
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Was that the flrst time you hollered to keep offî A. Tes. • • • Q. 
What was he (master of the Arrow) dolng ail the time he was passing you? 
A. He was standing at the rail, his two arms folded, and right arm like that 
on his breast, and he kept lookiiig back and still waving, and then he would 
fold his arms again ; he didn't hâve his arms on the tiller at ail. • » • 
Q. Didn't he make any change of course — sheer any? A. No, sir. • • • 
Q. How dld he ever get over to the scow, do you know? A. How dld he 
get to the Bcow? Q. Where was the scow — astern of the Henry S.? A. 
Astern of the Henry S. Beard. Q. Leadlng directly astern or t» one side? 
A. Directly astern. Q. How did the Arrow get over there to strike it? A. 
He never changed; he kept right on stralght. Q. Did he keep his hands 
folded that way ail the time, to the time of the accident? A. Tes, sir. Tou 
know that boat can go along without being touched at ail. Q. She can 
change her course without being touched? A. No; she strikes, and then she 
runs Into Marchants' Stores. Q. Did you notice whether she kept her 
course or changed It — do you know? A. I didn't watch whether she changed 
her course or not ; she came right up." 

Henry R. Smith, once in the employ of the claimants, stated that he 
was on the end of the pier at the foot of Conover street, and gave this 
évidence : 

"Q. What flrst attracted your attention to the Arrow? A. An alarm 
whistle blown by the tug Henry S. Beard. Q. Did you look to see what 
was comlng? A. Yes Q. And you saw the Arrow? A. I did. Q. Where 
was the Arrow — how far down was the Arrow? A. She was about betvveen 
200 and 300 feet apparently ahead of the two tugs with — as though to pass 
the tugs on the port side. * • * Q. Did you hear any one sliouting? A. 
Yes, sir. Q. Do you know who shouted? A. I couldn't say who it was, but 
I heard it distinctly. Q. Did you hear from where you were standing any 
words? A. Any more than hollerlng, 'Keep off.' " 

He States that the Arrow changed her course to the westward as she 
came head to head with the Edith Beard, so that by the time he struck 
the scows he had changed about three points. This is the witness who 
thought that the flood tide caught the Arrow's stern and swung her 
into the scow, and that if there had been no colHsion, and the Arrow 
had continued her course, she would hâve hit the end of Merchants' 
Stores, and that she was heading for Brooklyn at the time of the col- 
lision. Hurley, claimants' paymaster, testified that at the time of the 
collision the tugs were about off Conover street. 

"When was your attention flrst called to the Arrow In any way that after- 
noon? A. I heard a lot of men on deck — several men — shouting, 'Hère cornes 
the Arrow ;' and I looked around, and I saw the Arrow possibly a couple 
huudred feet ahead of me, or 200 or 300 feet — something like that. Q. 
That was the flrst you saw of the Arrow, was it? A. Yes, sir. Q. What 
was done on the tug in connection with seelng her? A. I heard the men 
shout, and I shouted myself. Q. Shouted what? A. 'Keep offî Look ont!' 
and I waved a newspaper 1 had in my hand for them to keep off towards 
the shore, so we could get by ail right." 

He further states that he saw a man at the wheel on the Arrow, and 

then: 

"Q. What was the man at the wheel doing as he came along by the tugs? 
A. He was looklng over his left shoulder, and looking back at us. Q. Did 
you see him do anythlng with the wheel or make any motions Of any kind? 
A. No, Bir ; I dld not. • * • Q. Did the tug glve any signal to the 
yacht? A. That I couldn't say positively. I heard him blow several blasts 
of the whistle; whether he was blowing to the yacht or not i couldn't say 
positively. Q. You mean before you saw her you heard blasts of the 
vrhistla? A. Yes, sir. Q. Tbey were blowing them ail the Orne for patsing 
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vessels, weren't they? A. Tes. Q. After the yacht came up, and you sighted 
her, and they were calUng to her, can you say wliether the tug blew any 
whlstles? A. I think there were some ; I won't be positive." 

It may be noticed that the masters of other vessels that passée! during 
the day testified, and that some stated that signais were sounded to 
them by the tugs, and others testified that such signais were net given. 
Taking into considération the entire testimony, it is probable that 
tugs did at some time blow an alarm signal to the Arrow, but not at 
so great a distance, as stated by Capt. Nevins and some other witnesses 
for the claimants. The rapidity with which the Arrow was going 
makes the ascertainment of the distance more difficult. But assume 
that they were blown when the Arrow was 500 or 1,000 feet away. 
What should the Arrow hâve done upon receiving an alarm whistle 
from tugs working foi-ward? What should the master of the Arrow 
think they meant? What were they intended to mean? For some 
hours the tugs had been navigating, and claimed to hâve signaled oth- 
er approaching craft. It appears that some vessels received the sig- 
nal and some did not. None stopped, probably for the reason that 
they, especially the ferryboats, going and returning, saw the scow at 
the time rising from the water. But it is not understood that the 
signal was to make the opposite vessel stop. If the tugs relied upon a 
signal to warn approaching vessels, it should hâve been a signal whose 
purpose was or should hâve been known to the opposite vessel. If a 
vessel, whatever her relation to an approaching and opposite vessel, 
should stop whenever the latter sounds an alarm, then the Arrow should 
hâve stopped, and the tugs did ail that was required. But the Arrow 
saw nothing ahead save the tugs; she was well off from them, and 
apparently could injure them only by her swell. Why, then, were the 
tugs authorized to expect that the alarm would stop the Arrow when 
the tugs themselves were working ahead, and no steering signais 
were given? Such a demand does not seem reasonable. Nor is it 
believed that the alarms were blown for such purpose, but rather to 
attract the attention of the Arrow to the tugs, in the hope that it would 
lead to the discovery of her submerged tow and the hawser leading 
thereto. The tugs were engaged in a work quite liable to do injury 
to other vessels. Any obstruction to navigation that is unusual is 
apt to prove injurions in a busy harbor. A sunken stationary vessel is 
recognized as dangerous, and must bear warnings by day and by night. 
If that same object be set in motion, its dangerous nature is not di- 
minished. It becomes an ambulatory péril. Clamorous shouts and 
warnings and gesticulations to vessels well clear of the towing tugs, 
alarms that mean nothing when passing vessels are well clear of 
each other, are not sufficient. The manner employed to warn should 
bave a meaning, either technical, or, in the nature of the case, neces- 
sarily understood. Precisely what it should be need not be decided ; it 
is for those skilled in the art to détermine it. Ordinary prudence de- 
mands that something appropriate be done or provided. It is impossible 
to escape the conclusion that the tugs were doing a dangerous thing ; 
that their way of calling the attention to approaching and passing ves- 
sels to the capsized and aberrating scow was haphazard, unconventional, 
confusing, and quite as apt to lead astray as to instruct concerning the 
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danger. It îs not strange that the captain of the Arrow looked at those 
on the tugs with continuing wonder or curiosity, and that his attention 

was diverted rather than directed towards the scow. 
The damages and costs should be divided. 



THE NICETO. 

(District Court, S. D. ^ew York. January 4, 1905.) 

1. SHIPPINO— SllORTAGE OF CaEGO— TiME FOK PeESENTING CLAIM. 

A provision of a bill of lading tliat the carrier sball not be liable for 
any claim for loiss or damage "unless presented witbin 48 hours after 
landing of or failure to deliver the goods," does not preclude a recovery 
for shortage of cargo, although no claim therefor was made withln the 
specifled time after discharge, where the shlp placed the cargo In store, 
taking receipts therefor, and as soon as the shortage came to the at- 
tention of the consignée It presented a claim therefor to the agent of 
the line in whose name the bill of lading was Issued, who admitted 
llability. 

2. Same— Damage to Cargo— Axlbged Impeopee Stowage. 

Damage to a cargo of sugar shipped in bags from a Cuban port to New 
York hel4 to hâve been due to the sweating of the cargo and ship, for 
vchich the vessel was not liable, and not to any lack of care in slowiug. 

In Admiralty. Suit to recover for shortage of cargo and damage 
to other portions. 

Black & Kneeland, for libellant. 

Convers & Kirlin and John M. Woolsey, for claimant 

ADAM S, District Judge. This action was brought by the Hormi- 
guero Central Company against the steamship Niceto, to recover for 
a shortage of 8 bags of a sugar cargo and alleged damage to some 
2212 of the bags of the same, through being wet. The sugar was 
laden on the steamship on the lOth day of June, 1903. She was then 
lying in the port of Cienfuegos, Cuba. The sugar was to be delivered 
in New York in the like good order and condition in which it was 
received, périls of the seas etc., excepted. The steamship arrived in 
New York on or about the 26th day of June and was duly discharged. 

It is alleged by the libellant that the damage was not caused or due 
to any lawfully excepted péril but was owing to fault and neglect in the 
loading, stowing, care and custody of the sugar; particularly to the 
want of care in the stowage, in that wet logs of mahogany and other 
woods were stowed upon and in contact with the sugar, without suffi- 
cient dunnage to prevent in jury. 

The answer, after some formai déniais, admits the shipment and 
that the bills of lading recited that the sugar was shipped in apparent 
good order and condition and then sets up the exceptive provisions 
contained in the contract, some of which are as follows : 

"2, It is also mutually agreed that the carrier shall not be liable elther as 
carrier, bailee or otherwise, for any loss or damage occasioned : by * * * 
heating, shrinking, efCects of climate, ♦ • • or any loss or damage aris- 
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Ing from the nature of the goods or cargo, * • ♦ nor for articles per- 
tshable lu their nature; * • • 

* * ** * * • • * • • 

4. It Is also mutually agreed that this shipment is subject to ail the terms 
and provisions of, and ail the exemptions from liability contained in, th» 
Act of Congress of the United States, approved on the 13th day of February, 
t893, and entitled 'An Act relating to the navigation of vessels, etc.' ; and 
anything contained herein répugnant thereto is hereby waived. 

11. Also, that the carrier shall not be liable for any daim for loss or damage, 
even if arlsing from négligence, unless presented within 48 hours after land- 
ing of, or fallure to deliver, the goods." 

The answer, after reciting the exceptions contained in the bill of 
lading-, further allèges that the sugar was properly stowed and diui- 
naged and that ail due diligence was used to hâve the steamship prop- 
erly equipped and in every way seaworthy and fitted for the voyage 
and if there was any damage to the sugar, it was due to some cause 
within the exceptions of the bill of lading, and that by reason thereof 
the steamship is not liable. 

The answer further allèges, among other matters not necessary to 
consider, that if there was any damage to the sugar not within the 
excepted périls, it was due to sweat or the nature of the goods and to 
the insufficiency of their packages and further that no notice of any 
claim was given within 48 hours after the landing of the sugar, and 
that the claim is barred by the express terms of the contract. 

There are only two questions involved in the case, viz : (1) whether 
the libellant is entitled to recover for the nondelivered sugar and (3) 
whether there can be any recovery for the damage to the sugar. 

1. It appears that there was a shortage in the delivery of 8 bags of 
sugar. The facts in this connection seem to be, that a claim for the 
damage was made almost immediately but none at the same time for 
the short delivery. The claimant contends that this claim for damages 
did not include notice of a claim for short delivery. That seems to 
be so, but obviously no claim of the kind could be made until the cargo 
was discharged, and an opportunity given to ascertain the extent of 
the delivery. It appears that the cargo was put into store and receipts 
taken therefrom by the ship. When the matter of short cjelivery came 
to the attention of the libellant, notice was duly given, dàted July 20, 
1903, to James E. Ward & Co., incorporated. It wrote a letter dated 
the same day to the libellant stating: 

"As regards the shortage of 8 bags, we will pay for same upon receipt of 
your bill, with the understanding that if the eight bags should turn ont 
when this sugar Is taken out of store, you will return us value of same, as 
per bill rendered." 

The claim.ant of the steamship, however, défends the claim upon the 
ground that Ward & Co. were not authorized to waive the notification 
clause, contained in the llth clause of the bill of lading, and could not 
in any way vary the rights of the ship. Although the ship was sail- 
ing on the owner's account, the bill of lading is that of the N. Y. & 
Cuba Mail S. S. Co. and contains the name of Jas. E. Ward & Co., 
as its agent. The contract of carriage was with that line and I fail 
to see any merit in the claimant's contention. Excepting Ward & Co., 
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there was apparently no one to whom the libellant could look in such 
a matter. In this respect the libellant is entitled to succeed. 

2. With respect to the damage, there is no real controversy save 
as to its character, that is whether the damage arose from some failure 
to exercise proper care on the part of the ship or was due to the in- 
hérent quality of the cargo. That it was damaged from some cause to 
a considérable extent is made clear by the testimony. The cause is 
a matter of sharp conflict, the libellant contending that it arose through 
the loading of wet logs of mahogany in the hold, close to, or in con- 
tact with, the sugar, and from contact of the sugar while wet from the 
logs with fustic, a yellow dye wood. The claimant contends on the 
other hand, that the damage was a pure case of svveat, incident to such 
cargoes. 

It appears that the sugar was taken aboard at Cïenfuegos from 
lighters. At Manzanillo certain mahogany logs which were rafted out 
to the ship, were lifted out of the water over the side of the ship by 
her winches, and stowed in No. 3 between decks, being put there 
through No. 3 main deck hatch. Thèse logs were squared and cleared 
of bark. Other wood which was loaded there was brought to the ship 
by lighters. This included the fustic, which was stowed in the square 
of No. 1 hatch. 

The deck hatches were kept open in the day time during the voyage, 
excepting a few days of bad weather. There is no substantial ques- 
tion about the proper ventilation of the ship. There was an air spacc 
of 2 or 3 feet between the forward end of the mahogany logs and the 
sugar. Contact was not permitted in the stowing. When the cargo 
was discharged there was still the same space between the mahogany 
and the sugar. The logs went aboard wet so that several buckets of 
water drained off them on the deck, but the water was sponged up 
and none reached the cargo in this way. The mahogany, being a close 
grained wood, held very little, if any, water; moreover, the hatch of 
the between decks was carefully covered and secured with tarpaulins. 
which protected the sugar beneath from any drippings from the logs, 
even if they exuded any water after they were loaded. 

When the steamer was loaded she drew 23 feet 6 inches forward and 
24 feet 4 inches aft. Upon arrivai in New York, after having burned 
the coal necessary for the voyage, she drew the same forward and 23 
feet 8 inches aft, so that at ail times the drainage from the logs, if any, 
was towards the after end of the steamer and away from the sugar, 
forward of the machinery, so that any moisture from the logs, if there 
were any, would not reach the sugar. 

When the ship reached New York, she was discharged by the em- 
ployées of the Ward Une, who bave had great expérience in handling 
Cuban cargoes. They testify that the damage was merely a stain, to 
no greater extent than usual, and due to the pressure and heating com- 
mon to ail sugar cargoes. They ail testify tliat the practice of stowing 
mahogany logs, taken out of the water from along side the ship, 
was also common and not attendant with any risk to the sugar, pro- 
vided there was no contact between the wet logs and the sugar. The 
question is, they say, one of contact, not of absorption through the at- 
mosphère. They say that from every hold of the ship, whether there 
184 F.— 42 
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were mahogany logs there or not, stained bags came out frora beside 
clean ones and it was attributed by them to the sweating of the sugar 
itself, and the pressure of the bags. 

The testimony on behalf of the claimant appears to be entitled to 
crédit. 

It is also shown by the expert testimony adduced on behalf of the 
claimant, that it is common and believed to be good stowage to put 
fustic in contact with sugar bags and that no bad results follow, ac- 
cording to their expérience. 

It seems clear that the stains on the bags were owing to the heating 
of the sugar and the sweat of the cargo as well of the ship, and was not 
due to any négligence in stowing. The testimony shows that dam- 
age of this kind is not at ail unusual in Cuban cargoes, which are 
subject to change from warm to colder weather north of Hatteras. 
It was also probably somewhat due to the necessity of closing and bat- 
tening down of the hatches on account of the adverse weather met 
with on the voyage. I conclude that the damage arose from sweat, 
largely due to the inhérent nature of the sugar, for which the ship is 
not liable. 

There should be a decree in favor of the libellant for the lost bags 
of sugar, with an order of référence. 



GILMORE et al. v. BORT et al. 

(Circuit Court, N. D. lowa, W. D. February 11, 1905.) 

No. 236. 

1. EqTJITT— VOLTJNTARY DiSMISSAL— RiGHT OF COMPLAINANT. 

A complainant bas the right at any time before the final hearlng, on pay- 
ment of eosts, to dismlss his bill without préjudice, subject to the excep- 
tion that, where such dlsmlssal would be manifestly prejudicial to the 
défendant, it will not be permitted; but, to constltute préjudice which 
will authorize the court in its discrétion to deny complainant's right to 
dismiss, the cause must hâve progressed so far that défendant, upon an- 
swer or cross-bill, Is entitled to a decree, or the injury or préjudice to 
bim beeause of a dlsmlssal is of a character that deprives him of some 
substantial rights concerning the matter of the original bill whicb will 
not be avallable to him in a second suit, and tbe mère fact that he may 
be subjected to a second suit is not sufBcient. 

[Ed. Note. — For cases In point, see vol. 19, Cent. Dig. Equity, §§ 749-756.] 

2. Samb—Cboss- Bill— Nature asd Oitice. 

A cross-bill is auxiliary to the original suit and a dependency upon it, 
and it eannot introduce new eontroversies between the défendants to the 
original bill, the décision of which is in no way necessary to a complète 
détermination of the coutroversy between complainant and the défendants 
over the subject-matter of the original bill. If it does, it is not a cross- 
bill, but an original bill, and should be dismissed. 

[Ed. Note. — For cases in point, see vol. 19, Cent. Dig. Equity, §§ 446, 447.] 

3. Same— Right of Cross-Complainant to Object to Dismissal. 

In a suit for the cancellation of a bond given by eomplainants to In- 
demnif y défendants, who were a corporation and its treasurer, agalnst 
loss by reason of a deposit of moueys of the corporation by the treasurer 
in a certain bank, on the ground that it was obtained through the fraud 
of the corporation, défendant treasurer flled a cross-bill against com- 
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plainants and his codefendant, alleglng the validlty of the bond and ask- 
ing a recovery thereon, aiso alleglng that if it was invalid because of 
fraud of the Company he had no knowledge of it, and praying that in 
euch case he be released from liability on Us own officiai bond given to 
the Company for a loss arlsing from his having deposited Its money In 
such bank. Held, that such pleadlng dld not entitle hlm to object to the 
dismissal of the suit by complainants before any évidence had been taken, 
being in no true sensé a cross-bill, since the matters alleged against ooui- 
plainants were elther avallable In défense to the original bill or cognis:- 
able at law, and those alleged as ground for relief against his codefeud- 
ant were not germane to the matters alleged in the original bill, but set 
up a cause of action whlch had not accrued and in whleh coniplaiiuints 
had no Interest 

In Equity. On motion by complainants for leave to dismiss the bill 
and objections thereto of A. N. Bort, cross-complainant. 

W. E. Johnston and Hubbard & Burgess, for complainant. 
Wright & Call, for cross-complainant Bort. 

REED, District Judge. This suit was commenced in the district 
court of lowa in and for Ida county March 22, 1904, to set aside and 
cancel a certain bond signed by complainants as sureties for E. H. 
McCutcheon & Co., bankers, as principals, in the pénal sura of $200,000, 
to secure the payment by said McCutcheon & Co. to the Modem Wood- 
men of America, a corporation organized under the laws of Illinois, as 
a fraternal benefîciary society, and A. N. Bort, as its head banker, for 
ail moneys that might be deposited by said Modem Woodmen of 
America, or A. N. Bort, as its head banker, with said McCutcheon & 
Co., while said bond was in force. The grounds upon which complain- 
ants seek to hâve such bond canceled and set aside are that they were 
induced to sign the same by the fraudulent conduct of the Moderr 
Woodmen of America, for whose benefit it is alleged the said bond was 
in fact made. The défendants removed the suit to this court upon the 
grounds of the diverse citizenship of the parties, and in this court filed 
answers to the bill of complaint, denying the allégations of fraud 
charged therein, averring the validity of such bond, and praying the 
dismissal of the bill. 

The défendant Bort on August 20, 1904, fîled a cross-bill against the 
complainants and his codefendant, the Modem Woodmen of America, 
and two amendments thereto, the last on October 4, 1904, in which hc 
allèges the exécution of the bond, alleged by complainants to hâve been 
f raudulently procured from them, as sureties for said E. H. McCutcheon 
& Co., to him and the Modem Woodmen of America; that he, as the 
head banker of said Modem Woodmen of America, is the légal custo- 
dian of the moneys belonging to said association, and that as such 
banker he bas executed a bond to the Modem Woodmen of America 
to indemnify it against any loss it may sustain by reason of moneys 
coming into his custody as such head banker and not accounted for 
by him ; that as such head banker he did in the month of Julv, 1903, 
deposit with said E. H. McCutcheon & Co. the sum of $100,000, the 
repayment of which was secured by the bond so signed by the complain- 
ants as sureties; that the said McCutcheon & Co. are insolvent, and 
they and complainants bave failed to repay or to account to him or to 
the Modem Woodmen of America for the money so deposited with 
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said McCutcheoii & Co., though due demand lias been made upon them 
to do so; that until the filing of the bill of coniplaint in this case lie had 
no knowledge or notice that the complainants or either of them werc 
induced to sign the said bond through any fraud or misrepresentations, 
or that it had been wrongfully or improperly procured from them by the 
said Modem Woodmen of America. He asks judgment against the 
complainants, as sureties upon said bond of E. H. McCutcheon & Co., 
in the sum of $100,000 and interest thereon, and that if, through air/ 
fault not his own, the right to recover on said bond has been impairetl 
or lost, his own liability upon his bond to his codefendant, the Modem 
Woodmen of America, be construed and determined, and that he bc 
absolved from ail liability thereon to the Modem Woodmen of America 
to the extent of such loss. 

To this cross-bill the Modem Woodmen of America on October 4th 
voluntarily appeared and filed an answer, denying the allégations of 
fraud in procuring the complainants to sign the bond of E. H. Mc- 
Cutcheon & Co., and averring the validity of such bond and also of the 
bond of the cross-complainant to it as its head banker. No subpœua 
has been served upon the complainants as défendants in said cross-bili, 
and they hâve not appeared to nor answered said cross-bill, and no évi- 
dence has been taken or other proceedings had upon the original bill 
or the cross-bill. 

In this state of the record the complainants on October 4, 1904, moved 
the court for leave to dismiss their original bill as of course, without 
préjudice; also upon the ground that their remedy at law^ is complète, 
and that this court as a court of equity is without jurisdiction of the 
subject-matter of the bill. A. N. Bort opposes this motion upon the 
ground that, if granted, his cross-bill might fall witli the original bill, 
and, if complainants in some other action or suit should escape liability 
upon their bond because of the fraud of the Modem Woodmen of 
America in procuring the same, the cross-complainant might be driven 
to défend an action by the Modem Woodmen of America upon his bond 
to that Society in this or some other jurisdiction. 

Whether or not the complainant's remedy for the matters alleged in 
the bill is complète at law, and not of équitable cognizance, it is not nec- 
essary to détermine, for the gênerai rule is that the complainant in an 
original bill has the right at any tirae before the final hearing, upon pay- 
ment of costs, to dismiss his bill without préjudice. This rule, however, 
is subject to the exception that, where such dismissal would be mani- 
festly prejudicial to the défendant, it will not be permitted. The 
préjudice, however, to the défendant, that will authorize the déniai of the 
complainant's motion to dismiss his bill, must be some plain, légal 
préjudice, other than a mère prospect of future litigation rendered pos- 
sible by the dismissal of the bill. Raiiway Co. v. Rolling MiU Co., 
109 U. S. 703, 3 Sup. Ct. 594, 27 L. Ed. 1081; Pullman ' Palace Car 
Co. V. Central Transportation Co., 171 U. S. 138, 18 Sup. Ct. 808, 43 
L. Ed. 108 ; Stevens v. Railroad (C. C.) 4 Fed. 97 ; City of Détroit v. 
Raiiway Co. (C. C.) 55 Fed. 5G9. In the last-named case the rule and 
the exceptions thereto are stated as f ollows : 

"The gênerai rule is, as contencled for, that the plaintlff at any time before 
ûecree, perhaps before the hearing, may dismiss his bill as of course upon the 
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Itayment of eosts; but certainly It cannot be sald that the rule is without 
exception. The exception, stated in gênerai terms, is that It is wlthin the 
discrétion of the court to refuse him permission to do so if the dismissal 
would work a préjudice to tbe other parties; and I gathcr trom the cases, 
compared wlth each other, that it is not regarded as such préjudice to a dé- 
fendant that the eomplainant, dismissing liis own bill, may at his pleasure 
liarass him by flling another bill for the same matter. But whenever, in 
ihe progress of a cause, a défendant entitles himself to a decree, either 
agaiust the eomplainant or against a codefendant, and the dismissal would 
put him to the expeuse and trouble of bringlng a new suit and making his 
proofs, anew, such dismissal will not be permitted" — citing Bank v. Rose 
(S. O.) 1 Eieh. Eq. 294. 

And it is said that if a case does not come within the exception the 
court is without discrétion to deny the motion to dismiss the bill. 

The purpose of a cross-bill is either (1) to obtain a discovery in aid 
of a défense to the original bill, or (2) to obtain full relief to ail the 
parties touching the matters of the original bill. Story's Eq. PL par, 
■)8d. And it must be made to appear that a settlement of the contro- 
versy presented by the cross-bill is fairly necessary in order to enable 
the court to fully dispose of the matter of the original bill. It is 
auxiliary to the original suit, and a dependency upon it, and should not 
lutroduce any new or distinct matter not embraced in the original bill. 
Neither may it introduce new controversies between the codefend- 
ants to the original bill, the décision of which is in no way necessary 
10 a complète détermination of the controversy between the eomplainant 
and the défendants over the subject-matter of the original bill. If it 
does, it is not a cross-bill, but an original bill, and should be dismissed. 
Cross V. De Valle, 1 Wall. 5, 17 L. Kd. .515 ; Rubber Co. v. Goodyear, 
y Wall. 807, 19 h. Ed. 587; Stuart v. Hayden, 72 Fed. 402, 18 C. C. 
A. 618. 

Tested by thèse rules, what is the nature of the pleading filed by the 
défendant Bort as a cross-bill? In so far as it dénies knowledge of 
the fraud allcged in the original bill in procuring the bond which the 
complainants seek to bave canceled,, and avers (by implication at leastj 
the validity of that bond, it is purely défensive to the matters charged 
in the original bill, and every fact alleged may be shown in défense of 
ihat bill. In so far as it asks for judgment against the complainants 
upon their bond for the amount deposited with McCutcheon & Co., it 
!S purely a légal demand, and entirely within the compétence of a court 
of law. Story's Eq. PI. (8th Ed.) par. 398. In so far as it seeks to ob - 
tain relief from his own bond to the Modem Woodmen of America, 
in the event that complainants should escape liability upon their bond 
(conceding, without deciding, that this is of équitable cognizance), it 
introduces new matter in no way germane to the matters alleged in the 
original bill, and whoUy unnecessary to enable the court to fully déter- 
mine the controvers)' between the complainants and the défendants to 
the original bill ; and tire complainants are not necessary, or even proper, 
parties to such controversy between the cross-complainant and the 
Modem Woodmen of America, bave no interest therein, and it is not 
properly a cross-bill, but an original bill. 

As before stated, no évidence bas been taken and no proceedings had 
v,-liich would in any manner affect or préjudice the rights of either 
the défendants or the cross-complainant, if the original bill should be 
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dismissed, save that they might be subject to future litigation in re- 
gard to the same matter. Whenever the complainant bas been denied 
leave to dismiss his bill, it appears that the suit bas progressed so far 
tliat the défendant, upon answer or cross-bill, is either entitled to a 
decree, or the injury or préjudice to him because of the dismissal is of 
a character that deprives him of some substantial rights conceming the 
matter of the original bill which would not be available to him in a 
second suit; and it is uniformly held that mère liability to or the in- 
convenience of future litigation against him regarding the subject- 
matter of the suit is not of that character. Pullman Palace Car Ce. 
V. Central Transportation Co., 171 U. S. 138, 18 Sup. Ct. 808, 43 L- Ed. 
108 ; Stevens v. Railroad (C. G.) 4 Fed. 97. Electrical Co. v. Brush Co. 
(C. C.) 44 Fed. 602; Détroit v. Détroit City Ry. Co. (C. C.) 55 Fed. 
679. 

The gênerai rule is that the dismissal of the original bill before the 
final hearing carries with it the cross-bill, in so far as that bill allèges 
matters that are défensive to the original bill. Railway Co. v. Rolling 
Mill Co., 109 U. S. 702, 3 Sup. Ct. 594, S7 L. Ed. 1081 ; Lowenstein v. 
Gildewell, 5 Bill. 325, Fed. Cas. No. 8,575 ; 1 Bâtes Fed. Eq. par. 386 ; 
2 Daniell, Ch. Pr. (5th Ed.) p. 1553, note 3. As the possible future con- 
troversy between the cross-complainant and the Modem Woodmen of 
America cannot properly be introduced into this suit by a cross-bill, 
that should be dismissed for this reason alone. Cross v. De Valle, 1 
Wall. 5, 17 L. Ed. 515 ; Rubber Co. v. Goodyear, 9 Wall. 807, 19 L. Ed. 
587; Dows v. City of Chicago, 11 Wall. 108, 112, 20 L. Ed. 65 ; Stuart 
V. Hayden, 72 Fed. 402, 18 C. C. A. 618. 

In Dows V. City of Chicago, above, it is said, at page 112, 11 Wall, 

20 L. Ed. 65: 

"The cross-blU filed by the bank présents diflferent features. That Institu- 
tion Insists that If it paid the tax levled upon the shares of ail Its numerous 
stoekholders out of the dividends upon their shares In its hands, which It Is 
required to do by the law of the state, or If the shares were sold, it would 
be subjected to a multipUcity of suits by the shareholders ; and were it an 
original blU the jurisdlction of the court might be sustalned on that ground, 
but as a cross-bill it must foUow the fate of the original bill." 

It seems plain that the injury or préjudice to a défendant or cross- 
complainant that will deny to the complainant his right to a dismissal of 
the bill cannot be predicated of the présent suit. In fact, the alleged 
cause of action in favor of the cross-complainant, Bort, against the 
Modem Woodmen of America, will not accrue until complainants hive 
been adjudged not liable upon their bond, because of the alleged fraud- 
ulent or wrongful conduct of the Modem Woodmen of America in 
procuring the same. Should the bill be dismissed, complainants stand 
prima facie lîable upon their bond. If the Modem Woodmen of Ameri- 
ca should attempt to enforce it by légal proceedings, and are defeated 
because of its wrongful act in procuring it, then, and only then, would 
the alleged cause of action of the cross-complainant against the Modem 
Woodmen of America bave accrued; and he could then défend an 
action or suit, if one were brought against him by the Modem Wood- 
men of America, upon his own bond to it, or bring an action at law 
or suit in equity against that association, according as his rights against 
it might be of légal or équitable cognizance ; and in no way can the dis- 
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missal of this suit préjudice him in the défense oi such an action or in 
the prosecution of such a suit. The case does not, therefore, seem to 
be within any of the exceptions to the gênerai ruie that will warrant the 
court in denying to complainants the right to dismiss their bill. 

The motion of complainants for leave to dismiss their bill is there- 
fore granted, and the bill and cross-bill will both be dismissed, without 
préjudice, upon payment of costs by complainants. 

It is so ordered. 



AMERICAN ALKALI CO. v. KDRTZ. 

(Circuit Court. B. D. Pennsylvania. January 20, 1905.) 

No. 49. 

1. CORPOBATIONS— StOCKHOLDEKS — LlABILITT. 

The real owner of corporate stock standing by his procurement In tho 
name of a duinmy, and never having been in his own name on the books 
of the Company, is liable to be charged as a shareholder with either the 
statutory liability for debts or for unpald assessments on the stock. 

[Ed. Note. — Stoekholders' liability to creditors in equlty, see notes to 
Rickerson Roller-Mill Co. v. Farrell Foundry & Machine Ce, 23 C. C. A. 
315 ; Scott V. Latlmer, 33 C. C. A. 23.] 

2. Same— Agents — Undisclosbd Principal — Liability. 

The rule that an agent of an undlsclosed principal is equally liabl(> 
with the principal has no application where there Is no contract relation 
Induced and entered into between the plaintifC and the agent. 

3. Same — Bhokees — Liability — Evidence. 

A stock subscription contract provided that after payment of 20 per 
cent, of the par value of the stock the subserlbers should no longer be 
llable for any balance on their subscriptions, except on such shares as 
stand of record on the books of the company in thçir names at the 
tlme any subséquent assessments were made, but that the holders of 
such shares of record at that time should only be llable therefor. The 
eorporation's charter also provided that after payment of $10 per share 
on the preferred stock, the subserlbers should not be liable for any balance 
of their subscription, except on the shares standing of record on the com- 
pany's books in their names, etc., at the time subséquent assessments 
were made. Held-, that where, after the issuance of certain shares of 
preferred stock on whlch the initial payment of 10 per cent, had been 
made, the shares were transferred by défendant, a broker, who purchased 
the stock for others, to one M., who was the eorporation's transfer clerk, 
as a mère dummy, and défendant was not requested to inform the cor- 
poration as to the identity of the real owners of the stock, he was not 
liable for subséquent assessments levied thereoru 

Judgment on a Case Stated. 

Burr, Brown & Lloyd, for plaintifï. 
Rudolph M. Schick, for défendant. 

HOLLAND, District Judge. This is a suit by Arthur K. Brown, 
surviving receiver of the American Alkali Company, against the 
défendant, for an assessment of $2.50 a share on 3,700 shares of 
preferred stock of the American Alkali Company standing in the 
name of H. C. Magee on the books of the company now and at the 
time the assessment was made. The facts in the case are agreed 
upon in a case stated, which are as follows : 
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The American Alkali Company is a corporation organized under 
the laws of the state of New Jersey April 20, 1899, with a capital 
stock of $30,000,000, of which $6,000,000 is preferred, of a par value 
of $50 per share. This preferred stock was ail subscribed for and 
issued to subscribers who paid the first 20 per cent, installnient, 
which was then issued and sold to the public subject to assessments 
of 10 per cent, each for the balance due upon 30 days' notice. On 
September 12, 1901, a call of $10 per share on the holders of the 
preferred stock of the plaintifï company of record on September 16, 
1901, was made according to law, the first installment of $2.50 per 
share of which was made payable November 11, 1901. Subsequent- 
ly, on September 9, 1902, Henry I. Budd, Jr., and Arthur K. Brown 
were appointed receivers of said company, and duly qualified. The 
receivers, on November 14, 1902, were authorized by the District 
Court of New Jersey to proceed against the preferred stockholders 
to collect the first installment, in conséquence of which this suit 
was brought by the surviving receiver against the défendant. 

One of the terms of the subscription agreement was as foUows : 

"Upon payaient of the first Installment of 20% the full paid certlflcates 
of common stock and partlally paid certlflcates of preferred stock, setting 
forth tbat 20% bas been paid thereon, sball be dellvered to the subscribers 
iiereto and as subséquent Installments are paid they shall be endorsed on tbe 
liitter. 

"Provided, however, tbat after the payment of the 20% provlded for above 
ainouuting to a total of $10 per share, the subscribers hereto shall no longer 
be liable for any balance on thelr subscription excepting upon such shares 
as shall stand of record on the books of the Company in thelr names, at the 
time any subséquent assessments or calls are made, but the holders of such 
shares of record on the books of the Company at that time, and they only 
shall be liable for the same." 

The charter or certificate of incorporation contained the foUowing 
clause : 

"After payment of $10 per share on the preferred stock, the subscribers 
thereto shall not be liable for any balance of thelr subscription excepting 
upon such shares as shall stand of record on the books of the Company in 
thelr names at the time when any subséquent assessments or calls are made, 
but the holders of such shares of record on the books of the Company at 
that time and they only shall be liable for the same." 

The défendant is a banker and broker, doing business in the city 
of Philadelphia, and on November 17, 1900, was in possession of 
37 certificates, representing 100 shares each, of the preferred stock 
of the plaintiiï corporation, registered on the books of the company 
in the names of varions persons other than the défendant, each cer- 
tificate accompanied with a power of attorney to transfer the same, 
duly executed by thèse varions persons in whose names they were 
registered, but in blank as to the name of the attorney who was to 
exécute the transfer. The stock, or any part of it, represented by 
thèse certificates, was not the property of the défendant, but ail 
belonged to various other persons, and the défendant was in pos- 
session of the certificates as agent for various persons who were the 
owners thereof. On this date the défendant, acting therein as an 
agent for and on behalf of the various persons who owned the stock, 
delivered to the ofïicers of the défendant company tlae certificates 
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for 3,700 shares, together with the power of attorney to transfer the 
same, and requested that they be transferred, and new certificates 
îherefor be issued to H. C. Magee, which was accordingly done, and 
the said shares stood of record on the books of the company in his 
iiame, and so continued from the 17th day of November, 1900, to 
the léth day of September, 1901. At the time the shares were trans- 
ferred by the défendant he did not inform the American Alkali Com- 
pany of the names of the varions persons to whom the stock be- 
longed, or for whom the défendant acted on requesting the transit 
thereof to H. C. Magee, and he (the said défendant) was not asked 
to so inform the company. Magee, in becoming the holder of rec- 
ord of the said shares of stock, acted at the request of the défendant, 
and had no ownership, interest, or property in the shares, and a; 
this time was the clerk of the said American Alkali Company for 
the transfer of stock. Demand was made to pay this assessment, 
and payment was refused by défendant. 

Upon thèse facts, if the court be of the opinion that the défend- 
ant is liable to pay the said assessment, then judginent be entered 
for the plaintiiï for the sum of $9,250, with interest from Decembcr 
11, 1901 ; but, if not, then judgment be entered for défendant. The 
costs to follow the judgment, and either party reserves the righi 
to sue out a writ of error or appeal therein. 

Upon this statement of facts the question is whether or not the 
agent of an undisciosed principal, who places stock certificates in 
the name of a dummy, is liable for assessments thereon. Magee 
was selected as the record owner by the défendant for an undis- 
ciosed principal. The défendant has never been requested by tho 
plaintifi's to disclose the real owner, and it does not appear that ho 
lias ever refused. There is no doubt about the fact that in law botli 
Magee and the real owner are liable for the assessments sought tn 
be recovered against the défendant in this suit. The cases are uni- 
form in holding that the real owner of stock, standing by his pro- 
curement in the name of a dummy, and never having been in his 
own name on the books of the company, is liable to be chargea 
as a shareholder with either the statutory liability for debts or for 
impaid assessments upon the capital stock. Pauley v. State Loan 
& Trust Co., 165 U. S. 606, 17 Sup. Ct. 465, 41 L. Ed. 844 ; Dunn v. 
Howe, 107 Fed. 849, 47 C. C. A. 13 ; Houghton v. Hubbell, 91 Fed. 
453, 33 C. C. A. 574 ; Davis v. Stevens, 7 Fed. Cas. 177 ; Case v. Small 
(C. C.) 10 Fed. 722. There are décisions too numerous to mention 
in the state courts to the same effect, but my attention has not been 
directed to a case, and I hâve not been able to find a case, which 
décides that, where stock is placed in the name of either an agent, 
trustée, or dummy, by an agent of an undisciosed principal who is 
the real owner, there is any liability for unpaid assessments on the 
stock on the part of the agent of the undisciosed owner in so regis- 
tering the stock. 

It is contended by the plaintiiïs that the défendant is estopped 
from denying liability because he acted as agent in procuring the 
issuance of the stock in the name of Magee, upon the principle that 
the agent of an undisciosed principal is equally liable with the prin- 
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cipal. This is a salutary principle of law enforced against an agent 
acting for an undisclosed principal in cases where his action is such 
as to induce the other party to extend a crédit on his account ; or 
wliere one enters into a contract with the agent without knowing 
him to be such, upon discovery of the principal he may elect be- 
tween them which to sue; and in contracts the rule is the same 
where he states himself to be an agent without disclosing the name 
of his principal. But this principle has no application wliere there 
is no contract relation induced and entered into between the plain- 
tiff and défendant, as in this case. Kurtz appeared as agent for the 
actual owner of the stock, and, without misleading the plaintiffs 
or practicing any déception or fraud upon them, selected their own 
transfer clerk, in whose name he placed the certificates, with the 
permission of the corporate officers of the plaintiff company, wit' 
fuU knowledge on their part of the provision in their charter, and 
issued the certificates accordingly, knowing at the time that the 
défendant was not the owner of the stock. 

While the case of Bean et al. v. Alkali Company (recentlv decided 
by the Circuit Court of Appeals in this district) 134 Fed. 57, is 
not directly in point, the reasoning in the case is décisive of the 
question hère involved. Bean signed the subscription agreenient 
for 9,700 shares of this preferred stock, and at the bottom of the 
subscription he made a mémorandum as follows: "Make ctfs. lOd 
shs. each name of Geo. W. Mactague, 521 Morris St.," which was 
accordingly donc. Mactague was the dummy and record owner of 
this stock when suit was brought against Bean & Co. for the firsl 
installment of the assessment — the same assessment involved in the 
case at bar — and it was alleged in the statement that "the shares 
were placed in the name of Mactague for the convenience and ac- 
commodation of the défendants for the purpose of concealing the 
real ownership thereof, escaping liability for possible assessments, 
or for other reasons unknown to the plaintiffs ; and that Mactague 
acted in the premises at the request of and on behalf of the said 
défendants, but without any interest whatever in the said shares.'" 
Bean & Co. disputed their liability and denied ownership of the 
stock standing in the name of Mactague, and offered to prove that 
they were brokers acting for their clients, who were real owners, 
to whom they had transferred the certificates, and that they had no 
interest in the stock whatever. The court below struck out this 
évidence, and directed a verdict for the plaintiff, which was held 
to be error. The Circuit Court held that the agent was entitled to 
show that he was not the real owner of the stock that stood in the 
name of the dummy, Mactague (a fact which is admitted in the case 
at bar), the logical resuit of which is that, if the jury believed that 
évidence, and found the fact offered to be proven, to wit, that the 
agent was not the owner of the stock, then the verdict should hâve 
been in his favor. In view of the provision above set forth in the 
charter of the plaintiff company, and the fact that they knew Kurtz 
was not the owner of this stock at the time he placed it in the name 
of Magee, and that he was acting only for his clients, who were 
customers of his, and they so registered the stock without any ob- 
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jection or înquiry whatever from him at the time, they cannot now 
be permitted to hold him responsible for thèse assessments. Bean 
V. Alkali Co., supra. 

The court being of opinion that the défendant is not liable, judg- 
ment is entered in his favor. Costs to follow the judgment, and 
either party to hâve the right to sue out a writ of error and appeal 
herein. 



In re NEBLÎ. 
(District Court, S. D. New York. Augtist 5, 1904.) 

1. Bankbuptoy— DiscHABGE— Statxites— Ambndmeni, 

Bankr. Act .Tuly 1, 1898, § 14b (30 Stat. .550, c. 541 [U. S. Comp. St. 1901, 
p. :H2T]), as amended by Act Feb. 5, 1903, § 4, subd. 5 (32 Stat 797, c. 
487 (U. S. Comp. St. Supp. 1903, p. 411]), providiug that a bankrupfs 
discharge shall be denled If the bankrupt in voluntary proceedings has 
been granted a diischarge In bankruptcy wlthin six years, Is not rétro- 
active, but appUes to cases beguu after amendment took effect 

2. Same— Pbévious Dischaege in Voluntary Peoceedings. 

Bankr. Act July 1, 1898, § 14b (30 Stat. 550, c. 541 [U. S. Comp. St. 1901, 
p. 342TJ), as amtiided by Act Feb. 5, 1903, § 4. subd. 5 (32 Stat. 797, C. 
487 [U. S. Comp. St. Supp. 190.'>, p. 4111), provides for a bankrupfs dis- 
charge unless he has In involuntary proceedings been granted a diseharge 
In banbruptcy wlthin six years. Hcld, that such amendment applied to 
voluntary as well as involuntary proceedings, and that a bankrupt having 
been dlscharged in voluntary proceedings vv-ithin six years could not re- 
ceive a second discharge In Involuntary proceedings. 

3. Same— Deeds— AsSETS— Failtjek to Schedulb — Intent—Fbaud— Evidence. 

Where a bankrupt falled to schedule a pièce of real estate of small 
and uncertaln value, and under the advlce of his attorney omitted from 
hls scheduies a debt vrhich was a famlly affair and never intended to be 
enforced, such acts were Insufflcient to justify a findlng of fraudulent 
concealment warranting the withholding of a discharge. 

On Hearing of Application for a Discharge. 

The following opinion of Spécial Commissioner Dexter states the 
case : 

The Issues on spécifications of the grounds of objection to the bankrupfs 
diseharge having been referred to me as spécial commissioner to ascertain 
and report the facts, and the respective counsel for the banknipt and the 
objectlng creditors having appeared before me on due notice, and the 
proofs ofifered by them respectively having been heard and considered, and 
a copy of the testimony returned herewlth, and the matter having been 
submltted by George O. Coffin, Bsq., attorney for the bankrupt, and by Henry 
S. Sanford, Esq., attorney for the objectlng credltor, and due délibération 
having been had, I hereby report that the facts relevant to the objections 
are as foliows: 

On July 28, 1903, upon the pétition of three creditors, Frank Tennyson 
Neely was adjudlcated an Involuntary bankrnpt In thls proceedlng, he 
consenting thereto. On Augnst 24, 1903, he flled hls scheduies, shovi'ing a 
total indebtedness of $12,481.12, and assets clalmed to be of the total value 
of .$8,527.63. At the flrst meeting of creditors Mr. Marshall S. Hagar was 
appointed trustée, and the bankrupt fuUy examined. On September 28, 
1903, the bankrupt was granted leave to file an amended schedule, setting 
forth, among hls llabllltles, a judgment for $111.90 obtained by one Walker, 
and a certain claim alleged to be due Hurlbnrt, Hatch & Co. on a atock 
transaction. No further amendments were applied for. 
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The examinatlon developed the fact that the bankrupt had been prevîously 
dlseharged In voluntary proceedlngs (No. 1,608), pétition flled October 21, 
1899; discharge granted February 4, 1901. The trustées appointed in the 
pi-evious proceeding were discbarged by order of Mr. Référée Wise, August 
22, 1902. Spécifications in opposition to the bankrupt's dischaige were 
filed on behalf of William T. Hallett and the Stanley Worl5;s, respectively, 
whieh In substance oppose the discharge: (1) On the ground that the bank- 
rupt had been granted a discharge In voluntary proceedings within six 
years ; (2) charging sundry false oaths with référence to his f allure to 
schedule an indebtedness to one Mary R. Cooke, aiid an interest in certain 
Nebraska real estate, and fraudulent concealment with référence to said 
property. 

The flrst ground présents an issue of law, whlch will be considered before 
proceeding to discuss the remaining spécifications, which rest upon quoistions 
of fact. The first-mentioned spécification is as follows: "II. That such 
application should net be granted because of the following facts constituting 
an additiona) ground, whlch the undersigned, on information and bellef, 
charges to be true, viz. : That on or about the 21st day of October. 1899, 
sald Frank Tennyson Neely was, upon his voluntary pétition flled lu this 
court, duly adjudged a bankrupt; and that thereafter, and on the 29th day 
of January, 1901, said Frank Tennyson Neely was granted a discharge in 
said proceedings by this court; and that thereafter, and on or about the 
lOth day of July, 1903, sald Frank Tennyson Neely caused to be flled a 
pétition in bankruptcy against him; and thereafter, and on the 28th day of 
July, 1903, said Frank Tennyson Neely consented to be adjudged a baiikrupt ; 
and thereafter, and on or about the 18th day of November, 1903, and within 
six years since his previous discharge in bankruptcy, said Frank Tennyson 
Neely presented to this court a pétition prayiug for a discharge from lus 
(iebts in the above-entitled proceeding, contrary to provisions of section 14, 
:;ubdivislon 'b,' of the act of Congress in relation to bankruptcy." 

Assumiiig the facts to be as stated in the spécification, the lutereï^liiig 
jioint is raised by the bankrupt that the spécification is insuflicient iu law 
to defeat the discharge, for the reason that the ameudatory act of February 
5, 1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 409], (1) Js not 
rétroactive in respect to any of the added subdivisions of section 14 (32 
Stat. 797 [U. S. Comp. St. Supp. 1903, p. 411]); and (2) in any event bas no 
application to an involuntary proceeding. 

So far as my examinatlon goes, the questions Involved hâve not as yet 
reoeived judicial construction, and the subject must be considered as a 
case of flrst impression. 

(1) Are the amendments to section 14 rétroactive? It is a settled prin- 
ciple that no act of a bankrupt committed prier to the bankruptcy law is 
avallable as an objection to his discharge. Hence the décisions, both under 
the act of 1867 and the act of 1898, agrée that such offenses as tlie con- 
<;ealment of books or assets prlor to the enactment of the bankruptcy law 
cannot bar a discharge. In re Webb, 3 Am. Bankr. R. 386, 98 Fed. 404; 
In re Shorer, 2 Am. Bankr. R. 165, 96 Fed. 90; In re Lieber, 3 Am. Bankr. 
R. 217 ; In re Moore, Fed. Cas. No. 9,751 ; In re Hollenshade, Fed. Cas. No. 
6,610; In re Delavan, Fed. Cas. No. 3,758. 

The concealment of assets is made an offense punlshable by imprisonment 
under section 29 (Act July 1, 1898, c. 541, 30 Stat. 554 [U. S. Comp. St. 1901. 
p. 3433]), and is necessarily limited to acts committed subséquent to the 
act. The destruction or concealment of books must bave been "in contem- 
plation of bankruptcy" ; a false oath must hâve been in relation to "a 
proceeding In bankruptcy." By the letter and spirlt of the act nothing 
could be made an offense or objection to a discharge which took place prior 
to the passage of the act. Furthermore, discharge proceedings are quasi 
criminal, in the strict construction placed on them, and the reluetance of the 
courts to refuse a discharge (except upon a clear prépondérance of évidence) 
which may resuit in convicting the bankrupt of a crime. In ail such t'ases 
the courts hâve very properly held that no rétroactive effect can be given 
to the discharge features of the law. 
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Bnt the reasoning does not apply with the same force to an aiueiulmeut 
(•reating a new ground of objection to a discharge, for a bankruptcy law is 
already in existence, and tbe amendments are engrafted upon an exlsting 
statute. Restrictions upon discharge affect tlie remedy only. The right to 
a discharge Is not an absolute vested right. It was not originally a feature 
of bankruptcy législation either in this country or in England. The fundii- 
luental élément in every System of bankruptcy bas been to provide for and 
regulate the distribution of the bankrupt's property equally among his ered- 
itors. Originally this was its only purpose, and it was coiifined to traders 
as a purely commercial régulation. Latterly a second élément was added 
in the provisions for discharge upon such terms and conditions as the act 
may provide. In re Gutwillig, 1 Am. Bankr. R. 78, 90 Fed. 475. There is 
therefore no constitutional right to a discharge, and régulations concerning 
discharge do not make the law unconstitutional. Ilanover National Bank v. 
Moyses, 180 U. S. 181, 22 Sup. Ct. 857, 46 L. Ed. 1113, 8 Am, Bankr. R. 1. 
nnder the act of 1867, as amended by the act of June 22, 1874, it was helcl 
that the new section 9 (Rev. St. U. S. % 5112a), relieving involuntary bank- 
rupts from the conditions affecting other discbarges, was not rétrospective 
in the légal sensé, and applied to peuding cases. In Re Griiliths, Fed. Cas. 
No. 5,825, Judge Lowell says: "A law which discharges debts already cou- 
tracted may well be called rétroactive; and this law. if rétroactive at ail. 
would be not merely as to cases begun, but as to contracts entered Into 
before its passing. But it is well settled that a luere inodillcatiou of tbo 
condition upon which a discharge shall be granted to baukrupts is not rétro- 
active." He refers approvingly to the language of Wilde, J., in Re Lane, .'! 
Mete. (Mass.) 213, where the learned .iudge states. construiug the Massa- 
chusetts insolvency act: "It is clear that the appellant had no vested righl 
to a discharge at the time of flliug bis pétition. Siieh a right could be ac- 
quired only by proving, at the time of applying for a certifieate of discharge. 
that he had in ail respects complied with statutes 1S38 and 1841 (the latter 
of which was passed after he had been ad.iudged an insolvent), by whicii 
only a right could be acquired. The latter statute, therefore, is not to be 
considered a rétrospective act, diKturbing vested rights, but as altogether 
prospective in its opération, although it (the discharge) might dépend, in 
some cases, upon acts done before it took effect." judge Lowell further 
states: "This law neither créâtes new frauds nor relieves the bankrupt 
from the conséquences of any which he bas committed, but merely lighteu^ï 
somewhat the arbitrary conditions before imposed on honest bankrupts as 
a preliminary to obtainlng a certifieate. Such a law Is always held to be 
remédiai." In Re King, Fed. Cas. No. 7,781, Miller, Circuit Judge, stated : 
"I think the gênerai rule is that such remédiai provisions do apply to pend- 
ing cases, unless there is something to show that the Législature intended 
to exclude them, and I can discover no such Intention in the nlnth section. 
or any part of the act of 1874." 

The décisions under the amendatory act of 1874 are not uniform, and 
are of uncertain authority perhaps. But the reasoning upon which they are 
based seems to warrant the conclusion that, if an amendatory law is sllent 
as to Its effect, it, generally speaking, afCects ail pending proceedings, and 
that the restrictions and conditions upon which discharges may be granted 
are remédiai only. By section 19 of the amendatory act of 1903 (Act Feb. 5. 
1903, c. 487, 32 Stat 801), its provisions are expressly stated as not applying 
to existing cases. If Congress can change the conditions with respect to 
discharges, and make them applicable to pending cases, a fortiori there 
can be no question of rétroactive législation in regard to cases begun since 
the amendment of February 5, 1903, as in the case at bar. I am therefore 
of the opinion that the amendment contained in subdivision ô of section 14b 
is not objectionable on the ground that it is rétroactive législation. 

(2) Is the amendment in question applicable to subséquent involuntary 
proceedings? Hère, again, I find no adjudlcated case. Mr. Référée Hoteb- 
kiss, in the fourth édition of Collier on Bankruptcy (page 174), states that 
"as originally drafted it referred to both voluntary and involuntary bank- 
ruptcy. The Senate, however, so modified it that this ob.iectlon is available 
only to ereditors of voluntary bankrupts." But Mr. Brandenburg states 
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wlth less amblgulty In hls work on Bankruptcy, thlrd édition (section STl): 
"The fact that the bankrupt has been adjudged a voluntary bankrupt wlll 
not prerent Involuntary proceedinga from being Instltuted at any time, though 
the discharge on the involuntary pétition would not be granted wlthln the 
six years. The purposè of the act Is slmply to prevent the fréquent fillng 
of voluntary pétitions." 

Mr. Hotchkiss would seem Incllned to the vlew that creditors of involun- 
tary bankrupts cannot ralse the objection of prlor discharge, whlle Mr. 
Brandenburg confldently asserts that discharges In Involuntary proceedlngs 
cannot be granted within six years after a discharge once granted in a 
voluntary proceedlng. With such dlversity of opinion on the part of recog- 
nlzed experts, I approach the subject wlth much dlffldence as to the value 
of the conclusions whlch I hâve reached. 

The hlstory of the amendment may be Instructive. The "Ray Bill," so 
called, Incorporated certain amendments recommended by the référées In 
bankruptcy, and as orlglnally drawn provlded that a second discharge be 
refused in ail cases where a prevlous discharge had been granted wlthln six 
years. The amendment proposed was: "Sec. 14b. • * * Or (7) been 
granted a discharge in bankruptcy within six years." Amended by the 
Senate, the act as passed was œade to read: "Or (5) in voluntary proceed- 
lngs been granted a discharge in bankruptcy wlthln six years." The only 
amblgulty of construction lies in the relation of the words "in voluntary 
proceedlngs." On the one hand, It Is contended that if the first proceeding 
is voluntary a second discharge must be denied, whether the second pro- 
ceeding is voluntary or Involuntary. If such is the law, thls banbriipt's 
pétition m~ust be denied. On the other hand, the learned counsel for the 
bankrupt argues wlth much force that the Intention of Congress was merely 
to prevent the mlschief of repeated voluntary bankruptcies on the part of 
faillng debtors, and that thls reason for the amendment does not exist in 
cases of involuntary bankruptcies, where the creditors and not the bankrupt 
are responslble for inltlating the proceedlngs, and they cannot, on équitable 
princlples, be heard to object to an application for a discharge whlch they 
themselves made neceasary. The learned counsel calls attention to the use 
of the plural "proceedlngs" as necessarily referring to two proceedlngs, 
both of them voluntary. 

Upon questions of constnicTtlon référence to the provisions of the former 
act are often enllghtenlng. Under the act of 1867 (section 80) no person 
who shall hâve been discharged, and ahall afterwards become bankrupt on 
bis own application, shall be again entitled to a diseharge whose eatate is 
Insufflcient to pay 70 per cent., without the assent of three-fourths in value 
of bis creditors. Thls was amended by section 3.3 (as amended by act of 
July 27, 1868), whlch provlded that no discharge shall be granted to a debtor 
whose assets do not pay 50 per cent, without the asaent of a majorlty of 
hia creditors. By section 8 of the act of June 22, 1874, a new section was 
added (Kev. St. § 5112a), providing that in cases of involuntary bankruptcy 
the provisions of the act requiring the payment of any proportion of the 
debts or the assent of any portion of the creditors as a condition of dis- 
charge shall not apply. There can be no doubt that it was the Intention 
of the act of 1867 that involuntary bankrupts were excepted from the 
restrictions placed upon voluntary bankrupts. But does the same intention 
appear In the présent act? 

The amendatory act of 1903 Is sllent where the acts of 1867 and 1874 
were expliclt. It Is a famillar canon of construction that language wlll not 
be glven a foreed or extended meaning merely to correct supposed errors, 
or because It leads to Incongruoua or unexpected reaults. People, &c.. v. 
North, 72 N. Y. 124, 133 ; Tompklns v. Hunter, 149 N. ï. 123, 43 N. E. 532. 
Language Is to be Interpreted according to its natural and most obvious Im- 
port. McCluskey v. Cromwell, 11 N. Y. 593. Such construction only wlll be 
departed from to avoid manlfest absurdlty, or to reconcile it wlth an un- 
questionable Intent appearing elsewhere In the statuta People, &c., y. 
Wemple, 115 N. Y. 307, 22 N. B. 272. 

There can therefore be no déductions from the policy of the former act, 
unlesB the language of the présent amendment Indlcatea similar intent If 
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Oongress had Intended to exempt Involuntary bankrupts from the restric- 
tion as to a prior discharge in voluntary proceedings, It could hâve used 
language clearly Indlcating sucà purpose. It seems to me a forced con- 
struction of language to argue from the use of the plural "proceedings" an 
Intent to qualify the words "discharge the applicant" in section 14b so 
that it should read: "In voluntary proceedings, discharge the applicant 
unless he had in voluntary proceedings been granted a discharge." Such an 
interpolation would, strictly speaking, prevent the grantlng of discharges 
in involuntary cases at ail. Rather must we construe the amendment in 
its natural sensé and in its naturel collocation. The use of the plural "pro- 
ceedings" is without signlflcance, as the singular and plural of the word 
are used Interchangeably in the act, and the canons of construction in section 
1 (subdivisions 29, 30) négative any presumptions from the use of the singular 
or plural numbers. 

The collocation of the words "in voluntary proceedings" naturally qualifies 
what follows, rather than what précèdes. Read in this light, the section, 
so far as applicable to the case at bar, déclares : "(b) The judge shall hear 
the application for a discharge * * * aud discharge the applicant uniest 
he bas (5) in voluntary proceedings been granted a discharge in bauliruptey 
vvithin six years." He may hâve been discharged in involuntary pro- 
ceedings more than once; but that vrould not prevent his discharge in sub- 
séquent proceedings, voluntary or involuntary, if otherwise entitled thereto. 
But having once been granted a discharge in proceedings instituted by him- 
seit, and to serve his own purposes, he precludes hiuiself from again seek- 
ing the benefit of a discharge in voluntary or involuntary proceedings for 
a period of six years. 

It bas been already pointed out that the right to a diseharge is not a 
vested right. It is a mère privilège granted to the bankrupt under certain 
conditions, which Oongress niay aller from time to time, or Congress may 
even entirely deprive the bankrupt of the right to a discharge without 
violence to its constitutional powers over baukruptcies. The justice or 
injustice of doing so is for législative considération, and not for judicial 
comment. The Inconsistency of allowing repeated discharges in involuntary 
proceedings, while restricting them in voluntary proceedings, is no greater 
than the restrictions which except certain classes of persons from the in- 
voluntary features of the act. It Is the declared policy of Congress and 
within its constitutional powers. What was probably almed at was a 
check on the repeated flling of voluntary pétitions, which still constitute 
by far the larger number of bankruptcy proceedings. Once discharged on 
his own pétition, a bankrupt cannot again obtaiu a discharge for a period 
of six years. 

The law prevents his discharge, even If the proceedings are involuntary, 
for it will not allow that to be done by indirection wliich cannot lawfuUy be 
done directly ; otherwise it would be a simple expédient for the bankrupt 
to act in such a way as to force his creditors to put him into a bankruptcy 
a second time, or to collusively procure their co-operatlon for that purpose, 
and thus évade the plain terms of the statute. I therefore report and recom- 
mend that the second spécification is sustained, and the bankrupt's discharge 
should be refused. 

The remaining spécifications can be brlefly disposed of. In 1885 the 
bankrupt, then a résident of Chicago, bought of ,Tohn K. Kennedy three 
town lots in the town of Aima, Harlan county, Neb., described as Nos. 11 
and 12, in block 15, in Brown's addition, and 14 in block 10, in original town 
of Aima, for an expressed considération of $350, but for which the bankrupt 
testifled that he gave the owner a flnger ring, value not stated. Ile sold 
lots 11 and 12 in 1887 for $250, but the record title of No. 14 still remains 
in him, although he had supposed that he had sold this lot too. In 1890 
the bankrupt purchased of Kennedy four additional lots in the same town, 
known as Nos. 13, 14, 15, and 16 in block 11, Brown's addition, the record 
title to which still remains in him. The considération expressed is $1,350, 
but the bankrupt testifles that he gave the owner in exchange therefor a 
^«ano, value not stated. No référence to thèse lots appears irt liis sehedules. 
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and thlB omission Is clalmed to constitute a faJse oath and fraudulent con- 
cealment 

In the prevlous bankruptcy proceedlngs (No. 1608) the four lots last men- 
tloned were seheduled under Schedule B (1), real estate at an estlmated 
value of $1,200. No mention was made of the remainlng lot 14 in the orig- 
inal town of Aima, as he did not remember that he owned It. The property, 
however, was apparently considered of such slight value that it vcas not 
included in the inventory and report of the appraisers appolnted in that 
proceeding, and no record or transfer was made to formally vest the record 
title in the trustées. Upon their discharge no mention was made of any 
real estate as undisposed of. The banljrupt retalned or procured the return 
of the deeds, and considered himself revosted wlth tltle ; for he subsequently 
dellvered the deeds to one Mary R. Cooke, as he testlfles, "for money which 
I had borrowed In excess of the value of the lots." He further testlfles : 
"A deed was to be executed when I could pay the taxes, * • • not 
knowlng what the value of the property might actually hâve been at that 
time or that It might Improve and become of value." No deed was in fact 
executed. He had borrowed from Mrs. Cooke some .$700, but dld not scheduU' 
the debt, as it was a personal transaction, not appearlng on his books, and 
for the further reason that his relations to Mrs. Cooke were of a filial 
nature, and he considered the obligation a mère moral one, and not a légal 
debt. No clalm therefor was flled by Mrs. Cooke. The bankrupt further 
(rlaims to bave disclosed this loan to his counsel, and to bave been advised 
by him that under the eircumstances it vras unnecessary to refer to it in 
liis schedules. The présent value of the lots appears to be small — not ex- 
leedlng .$25 eaeh, or $100 for ail, and ineumbered wlth taxes. 

The conduct of the bankrupt in not dlselosing this transaction is lacking 
in frankness, and his explanatlons not altogether satlsfactory. But I can- 
not find from the eircumstances that he concealed the property or made a 
false oath either knowingly or fraudulently. In regard to Mrs. Cooke's 
claim It was apparently a famlly afCair, and never Intended to be enforced. 
He disclosed the fact to his counsel, and acted on légal advice in omitting 
the claim from his schedules. Such advice tends to deprive the alleged false 
oath of Its élément of fraud. In re Berner, 4 Am. Bankr. E. 383; In re 
Blalock, 9 Am. Bankr. B. 266, 118 Fed. 679. 

As to the Nebraska lots, the bankrupt did not, in fact, own the lots. 
The title, so far as appears, is still In Ôie former trustées, and as soon as 
he was Informed of the status of the lots he tendered the deeds to the 
trustée In the présent proceeding, they having been surrendered by Mrs. 
Cooke. His disposai of the deeds is not consistent wlth his explanatlons that 
he dld not consider that he owned the lots ; but on considering the eircum- 
stances affecting the title, and thelr nominal value, I am not disposed to 
attach undue Importance to this transaction. 

In View of the conclusions X bave reaehed upon the question of the prier 
discharge, I glve the bankrupt the beneflt of the doubt as to his hâtent in the 
above transaction. I therefore report that the spécifications, other than that 
prevlously considered, are not sustained, but that, having received a discharge 
in a voluntary proceeding within six years, the présent application stiould be 
denled. 



George C. Coffin, for bankrupt. 

Henry S. Sanford, for objecting creditor. 

THOMAS, District Judge. Report confirmed. 
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THE AMIRAL CECILLB. 

THE MDLTNOMAH. 

(District Court, D. Washington, W. D. January 10, 1905.) 

No. 455. 

1. Admibai-tt— Sttit in Rem— Damages for Détention of Libeled Vessel. 

Where a suit in rem for collision was brought In good faith, and there 
has been no abuse of the court's process, the respondent vessel cannot 
maintain a cross-libel for damages caused by her seizure and détention. 

2. Collision— Steamer and Anchobed Baek in Fog— Violation of Habbor 

Régulations. 

A steamer whleh came Into collision with an anchored bark in passing 
eut of the harbor at Tacoma in a dense fog fieU in fault for her fallure 
to exercise the extraordlnary care required of her under the circumsti^nces. 
Jn View of the fact that there were a large number of vessels in the harbor 
at ail times, it appearing that she was allowed to deviate from her true 
course through the channel, which would hâve taken her past the bark 
In safety. The bark also held in fault for being anchored, wlthout a 
permit from the harbor master, In a part of the harbor where anchorage 
wlthout such permit was prohibited by the harbor régulations. 

8. Same— IMPEOPEE Anchobaqe— Liability ïoe Act oï Tno. 

Where a tug actlng as local pilot for a bark anchored her In a harbor 
in violation of a reasonable harbor régulation, the bark is responsible for 
the act, and liable for a resulting collision. 

4. Same— Neglect of Habbok Mastee to Enfoece Régulation. 

The fact that a harbor master, whose permit was required to authorize 
a vessel to anchor In a certain part of the harbor, saw a vessel anchored 
without a permit withln the prohibited zone, and made no objection, or 
that he habitually neglected to enforce the régulation, is not the équivalent 
of a permit, and does not exonerate the vessel from liability for the con- 
séquences of Its violation. 

In Admiralty. Cross-libels to recover damages for injuries to the 
Multnomah, caused by coUiding with the French bark Amiral Cecille 
in Tacoma Harbor in a dense fog; and for the loss to the owner of 
the bark from her détention by the marshal pursuant to a writ of at- 
tachment in this suit. Décision on the merits in favor of the Hbelant 
for half damages and costs. Cross-libel dismissed, with costs. 

James M. Ashton, J. W. Robinson, and Frank H. Kelly, for Hbelant. 
Hughes, McMicken, Dovell & Ramsey, for cross-Hbelant. 

HANFORD, District Judge. The owner of the steamboat Mult- 
nomah commenced this suit to recover damages for injuries to her hull 
and cabins caused by the steamer colliding with the French bark 
Amiral Cecille under the following circumstances : The Multnomah 
is a carrier of passengers and freight, making regular trips on a route 
between Olympia and Seattle via Tacoma, her berth at Tacoma being 
on the west side of a dredged-out waterway 600 feet wide, which is one 
of the improVements of Tacoma Harbor, and it was necessary for her to 
enter the waterway twice each day in making her daily runs. An 
ordinance of the city of Tacoma prescribing harbor régulations con- 
tains a section prohibiting the anchoring of vessels within a prescribed 
zone, including the waterway and the entrance thereto, without a per- 
134 F.— 43 
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mit in writing from the harbor master, the manifest object being to 
main tain an unobstructed fairway for vessels going in and ont of the 
waterway. For the convenience of shipping, the city of Tacoma pro- 
vided several buoys in the harbor for mooring océan ^oing vessels, and 
the ordinarice referred to côntains a section authorizmg ships to moor 
at said buoys by permission of the harbor master and upon payment of 
. a fee of $10 for 15 days' use ; one of said buoys, commonly called the 
"Government Buoy," being situated within the zone in which vessels 
are prohibited from anchoring without a permit, and which, for con- 
venience, will be hereafter referred to as the "prohibited zone." On 
the 9th day of November, 1904, the bark, having completed the taking 
on board of her cargo from her berth in the waterway, was towed by 
a local tug to the place where she was anchored at the time of the col- 
lision on t^e evening of the following day, the towage service being 
performed under the personal direction of the manager of the tug-boat 
Company, and the bark dropped her anchor by his direction at a place 
selected by him within the prohibited zone near the location of the 
government buoy. He was influenced to some extent, if not entirely, 
in choosing that location, by the prevalence of a dense fog which set- 
tled down upon the harbor while the bark was being towed ont of the 
waterway, and by fînding some parties with a pile driver engaged in 
lifting the anchor and chain of the government buoy, which had be- 
come severed and drifted away, and by the further facts that vessels 
had theretofore frequently anchored within the prohibited zone without 
permits from the harbor master, and that the city authorities habitnally 
neglected to enforce the régulation prohibiting vessels from anchoring 
there without permits. The fog continued to envelop the harbor and 
surrounding country from the time the bark anchored until the collision, 
with the exception of a short interval during the afternoon of November 
lOth, when it lifted so that the bark was visible to people on the docks 
and wharves, and during that time she was noticed and her position 
observed by the harbor master, who, as a witness in this case, testifîed 
that he considered her to be in a safe position, and took no steps to hâve 
her removed. While the bark was at anchor in the position described, 
and before the happening of the collision, the Multnomah passed her, 
in making her regular runs, five times, without coming near enough 
to raise an alarm of danger from collision on either vessel, and accord- 
ing to their testimony the officers of the Multnomah did not see her on 
either occasion, nor locate her position. The accident happened at 
about 7 :15 p. m., as the Multnomah was coming out of the waterway 
and being steered towards Brown's Point on her run from Tacoma 
to Seattle, the starboard bow of the Multnomah striking the starboard 
bow of the bark a glancing blow, and as she continued forward with 
her momentum she was raked and her cabins damaged by the bark's 
cathead. 

The libel charges that the bark was in fault and responsible for the 
collision, because (a) she failed to give waming of her présence by ring- 
ing a bell or otherwise signaling, as it was her duty to do when she 
could not be seen on account of prevailing fog; (b) she was anchored, 
without necessity, in the fairway, without a permit from the harbor 
master. of Tacoma, in violation of the harbor régulations prescribed by 
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a city ordinance; and (c) she was anchored, without necessity, in a 
navigable channel, in violation of the act of Congress of March 3, 
1899, c. 425, § 15, 30 Stat. 1152 [U. S. Comp. St. 1901, p. 3543]. The 
answer makes an issue as to ail of the faults charged by the libel, and 
places the blâme wholly upon the Multnomah, on the ground that her 
officers and crew were négligent, and that she was going at a danger- 
ously high rate of speed when it was impossible to see objects at any 
distance ahead of her. The bark was not injured, but in the cross- 
Hbel damages are claimed on account of the détention of the bark by 
lier seizure under the process of this court issued in this case at the in- 
stance of the libelant. The court being satisfied that the suit was com- 
menced in good faith, and that there has been no abuse of judicial pro- 
cess, the cross-libel has been heretofore dismissed, under the rule 
stated in the case of Portland Shipping Company v. The Alex Gibson 
(D. C.) 44 Fed. 371. The libelant having the affirmative side, and 
the Multnomah being herself the active force which caused the injury, 
she must sustain the burden of proof to establish the légal liability of 
the bark for damages ; and, this being so, it is proper to first consider 
the conduct of the Multnomah, and détermine whether she is blame- 
worthy for the accident. By reason of the peculiar conditions of the 
weather at the time, and the large number of vessels at ail times afloat 
in the harbor, it was the duty of the captain and crew of the Multnomah 
to be vigilant and cautious to an extraordinary degree to avoid acci- 
dents in operating the steamer. As she had passed and repasssed the 
bark at anchor several times in going in and out of the waterway with- 
out a collision, it is certain that the bark, located as she was, did not 
necessarily constitute such an obstruction of the entrance to the wa- 
terway as to prevent ingress and egress in safety by vessels navigated 
with the required degree of extraordinary prudence. It is extremely 
difficult to détermine satisfactorily the précise position of the bark on 
account of the conflicting évidence given by the différent witnesses, but, 
assuming her position to hâve been as indicated by référence to the 
figures "H. 2" on the map introduced in évidence and designated as 
"Libelant's Exhibit 1," and accepting as true the testimony of the Mult- 
nomah's captain to the efïect that in backing and curving to get away 
from her berth and out of the waterway just previous to the collision, 
and in taking her course to pass Brown's Point, the Multnomah de- 
scribed the lines indicated upon libelant's Exhibit 1 by the letters "m, 
m, m, m, m," and assuming that her course towards Brown's Point is 
correctly indicated upon said map, I must conclude that she was not 
steered with the degree of extraordinary care and précision which the 
exigencies of the situation made necessary; for, if she had been held 
steady upon the true course towards Brown's Point from the time of 
coming to the position indicated by the fifth letter "m," she would hâve 
passed the ship without harm. Therefore it is a fact proven by the 
évidence, most favorable to the libelant, that the Multnomah was per- 
mitted by her helmsman to swing toc far to the eastward, instead of 
being held upon the course which her compass must hâve indicated as 
her habituai course towards Brown's Point. By clear and convincing 
évidence it has been proved to my satisfaction that the equipment of 
the bark included an excellent bell, and that, instead of the fcark being 
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in fault by reason of failure on the part of her officers and crew to give 
warning of her présence, as the libel charges, said bell was ning faith- 
fully at short intervais during the time when the Multnomah was in the 
vicinity preceding the collision, and that, if they had been alert, the 
officers and crew of the Multnomah could not hâve failed to hear the 
bell and détermine the location of the bark in sufficient time before the 
collision to hâve enabled them to keep the Multnomah away from harin 
by handling her with skill ; and I ara constrained to décide that Ihere 
was inexcusable négligence on the part of the captain and helmsman 
of the Multnomah in steering her, without which the collision could 
not hâve happened. This fault, being sufficient to account for the acci- 
dent, brings the case within the rule which dénies to a libelant the right 
to recover damages for injuries caused by a collision when his own ves- 
sel is an offender in running against a vessel at anchor, unless a fault on 
the part of the other vessel, which was a contributing cause of the acci- 
dent, can be proved by clear and convincing évidence. The Oregon, 158 
U. S. 186, 15 Sup. et. 804, 39 L. Ed. 943 ; The Newburgh (C. C. A.) 
130 Fed. 321. 

As already stated, the évidence proves that the officers and crew of 
the bark were not guilty of négligence in failing to ring her bell, and 
the court cannot, upon the conflicting évidence, fînd that she was 
anchored in the entrance of a navigable channel, or so near thereto as 
to constitute an actual obstruction to navigation, in violation of the act 
of Congress above cited ; and the évidence proves that the Multnomah 
could bave passed her, even in a dense fog, without harm, by the 
exercise of extraordinary care. This leaves no ground for a division 
of damages other than the fact that the bark was anchored within the 
prohibited zone without a permit from the harbor master, and whether 
she is, by reason of that fact, legally liable for one-half the loss caused 
by the collision is the only question in the case now remaining to be 
decided. In reaching the conclusions above stated, I bave proceeded 
upon a theory that the Multnomah's fault was in the failure of her 
helmsman to steer her with the degree of extraordinary care and pré- 
cision which the peculiar conditions then existing made necessary, but 
in adopting this theory I bave not intended to décide that she was not 
guilty of other faults contributing to the accident. One fault sufficient 
to account for the accident having been proved to a certainty, it is not 
necessary to dévote time and labor to considération of the questions 
raised by the pleadings and arguments with respect to other alleged 
faults on her part. Ajid I will say further that I hâve not intended to 
décide or intimate that it was necessary or proper to anchor the bark 
within the prohibited zone. 

The évidence introduced in behalf of the respondent locates the 
bark at the time of the collision approximately 400 feet from the place 
indicated by "H. 2" upon libelant's Exhibit 1. Both locations are 
unnecessarily near to the track of vessels entering and leaving the 
waterway, and this is so because there is in the harbor of Tacoma an 
abundance of room for anchorage at a safe distance from the track 
of vessels coming into and leaving the wharves and docks ; and the 
circumstances above narrated do not, in my opinion, afïord a reason- 
able excuse for the action of the tugboat manager in anchoring the 
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bark within the prohibited zone. He knowingly violated a reasonable 
régulation prescribed by lawful authority, and for the conséquences 
of his act while in the service of the bark as a local pilot the bark is 
liable to respond in damages. The Robert Rickmers (D. C.) 131 Fed. 
638. There is no probability wbatever that the accident would hâve 
happened if the ordinance had not been violated by anchoring the bark 
in that part of the harbor which I hâve referred to as the prohibited 
zone. It is true that, if a permit had been applied for, it might hâve 
been granted by the harbor master; but it is not fair to assume that 
he would hâve granted such an application, and it is sufficient for the 
purposes of this case to find that the permit was not obtained, and with- 
out it the bark was prohibited from anchoring at the place where she 
was anchored. It is my opinion that the mère failure of the harbor 
master to exert his authority to enforce the city ordinance is net the 
équivalent of a permit in writing, and does not condone the offense. 
In the case of Wilhelmsen v. Ludlow (D. C.) 79 Fed. 979, this court 
refused to award damages claimed against the commanding officer of 
a public war vessel of the United States for injuries to a steam vessel 
caused by colliding with the war vessel at anchor, in clear daylight, in 
the harbor of Seattle, which claim was based upon the ground that the 
war vessel was anchored in the harbor without a permit from the har- 
bor master, in violation of a city ordinance which required a permit 
to anchor anywhere within the city limits. The court questioned the 
right of the city to exact compliance with such an ordinance by vessels 
of the navy, but the décision was grounded upon the allégations of the 
libel, which frankly disclosed misconduct on the part of her officers in 
bringing an unmanageable steamer into such near proximity to a ves- 
sel at anchor in clear daylight that the collision could not be preventeci 
by the use of her machinery and anchors ; and there being no reason 
for presuming that, if a permit had been applied for, the commanding 
officer woilld not hâve been allowed to choose for himself a location in 
the harbor, the court decided that there was no contributing fault on 
the part of the défendant. By the ancient codes of maritime law, if a 
vessel under way collided with another vessel at anchor without a 
willful or intentional fault on the part of the moving vessel, the loss 
had to be shared equally by the owners of both vessels. Laws of 
Oleron, art. XIV; Ordinances of Wisbuy, art. XXVI, and article 
LXX: Fed. Cas. vol. 30, Append., pp. 1178, 1191, 1195. In this case 
there is no évidence to justify a finding that the captain or crew of 
the Multnomah caused the collision willfully or intentionallv. In the 
case of The Pennsylvania. 19 Wall. 125, 23 L. Ed. 148, thé Suprême 
Court declared the law as foUows : 

"But when, as In this case, a sblp at tlie time of a eolllsion Is in actual 
■v'iolation of a statutory rule Intended to prevent collisions, it Is no more than 
.1 reasonable presnmption that the fault, If not the sole cause, was at least 
a contributing cause of the disaster. In such a case the burden rests upon 
the ship of showing not merely that her fault might not hâve been one of the 
causes, or that It probably was not, but that it could not hâve been. Such a 
rule Is necessary to enforce obédience to the mandate of the statute." 

This was repeated and declared to be the settled rule in collision cases 
by the Suprême Court in Richelieu Nav. Ce. v. Boston Ins. Ce, 136 tJ. 
S. 432, 10 Sup. Ct. 934, 34 L. Ed. 398. The same rule was again re- 
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iterated in the case of Belden v. Chase, 150 U. S. 699, 14 Sup. Ct. 264, 
37 L. Ed. 1318. And in the case of the United States v. St. Louis & 
Miss. Transportation Co., 184 U. S. 355, 33 Sup. Ct. 350, 46 L. Ed. 
520, the Suprême Court held that local harbor régulations are necessary 
aids to commerce, and must be obeyed, like otlier statutory require- 
ments, and that, where a vessel "anchors in an unlawful position, or 
fails to observe the statutory requirements and such other précautions 
as good seamanship would suggest, it must suffer the conséquences 
attending a violation of the law." In this the court quotes, with ap- 
proval, Spencer on Marine Collisions, §§ 99, 106. 

Thèse décisions of the Suprême Court are controUing, and, in ac- 
cordance with the law thus declared, I feel bound to décide that in this 
case the Multnomah and the Amiral Cecille are eqnally responsible 
for the collision. Unless the parties agrée upon the amount, the case 
will be referred to a commissioner to make a computation of the dam- 
ages, and a decree for one-half thereof and half costs will be entered 
in favor of the libelant. 



In re SOLVAY PROCESS CO. 

rcircnlt Court, N. D. New York. January 18, 1905.) 

No. 25. 

1. CtrsTOMS DUTIES — Peotest — DEFiNrrENEss- — Need to SPBCiFsr Objections. 

Under section 14, Customs Administrative Act June 10, 1890, c. 407. 
26 Stat. 136 [U. S. Comp St. 1901, p. 1033], requiring that a protest 
against the décision of a coUector of customs regarding the duty on ini- 
ported merchandise shall state "distinetly and specifically * * » the 
reasons for" importer's objections to such décision, the Board of General 
Appraisers and the courts should pass only upon the correctness of the 
allégations in the protest, rather than on the merits of the case, and. 
where merchandise is classified incorrectly, niay not impose the correct 
duty unless the importer bas specifically pointed ont in his protest, in 
substance or efCect, the error niade, and the provision of law under wbich 
the assessment should bave been made. 

On Application for Review of a Décision of the Board of General 
Appraisers. 

This case involves the question of the sufiîciency of a protest against 
the assessment of duty on imported merchandise, and requires a con- 
struction of section 14, Customs Administrative Act June 10, 1890, c. 
407, 36 Stat. 136 [U. S. Comp. St. 1901, p. 1933], which provides that 
a protest against the assessment of duty by a collector of customs 
must set forth "distinetly and specifically * * * the reasons for" 
the importer's objections to the assessment. 

This is an appeal by the Solvay Process Company for a review of the dé- 
cision of the Board of United States General Appraisers Imposlng a duty of 
35 per centum ad valorem, under Tariff Act ,7uly 24, 1897, c. 11, § 1, par. 97, 
Schedule B, 30 Stat. 156 [U. S. Comp. St. 1901, p. 1633], upon flre brick over 
10 pounds in welght, designed for linlngs to retort coal ovens. This duty was 
assessed, and the Board of General Appraisers affirmed the action of the col- 
lecter at Sjrracuse, N. Y., In imposing this rate of duty, notwithstanding the 
décision of the Circuit Court, Southern District of New York, in Wing et al. 
V. U. S., déeided December 10, 1902, and reported 119 Fed. 479, and from 
which décision the United States did not appeal. 
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James R. Ely, for importers. 
George B. Curtiss, U. S. Atty, 

RAY, District Judi^e. This court follows tbe décision of Townsend, 
Circuit Judge, in Wing et al. v. U. S. (C. C.) 119 Fed. 479, holding that 
the merchandise in question is dutiable under subdivision 87, § 1, 
Schedule B, c. 11, of the Tariff Act of 1897, 30 Stat. 155 [U. S. Comp. 
St. 1901, p. 1G3,2], as "fire brick, weighing not more than ten pounds 
each, not glazed, enameled, ornamentcd or decorated," but cannot 
apply that décision to this case, for the reason that the protest is insuffi- 
cient to raise the question. The protest says : 

"We hereby protest against your décision and assessment of dutiea as 
made by you at 35 per eeiitum ad valorem on our Importations of pièces of 
wrought clay or earth, l)elng clays or earths, wrought or manufactiired. ex 
S/S St. Cuthbert overlaud from New York entered at your port on the 30tli 
day of March, 1899 (Consumption Entr,y No. 181), claiming that under exist- 
ing law the said merchandise is not dutiable at 35 per centum ad valorem, or 
at any rate of duty whatsoever under the provisions of any law novv in 
force, and that sueh merchandise should hâve been admitted by you free of 
duty ; and further protesting against your décision and assessment of duties 
as made by you, as hereinabove set forth, we claim that, if said goods are 
dutiable at ail, they are dutiable as 'clays or earths, wrought or manu- 
factured,' at two (2.00) dollars a ton, under paragraph 93 of an act ap- 
proved July 24, 1897, entitled 'An act to provide revenue for the governuient 
and to encourage the industries of the United States,' and not at 35 pei' 
eentum ad valorem, as charged by you ; and we give notice," etc. 

There is no suggestion in this protest of a claim that the duties on 
the merchandise in question should hâve been assessed under paragraph 
87 of the act, but it is claimed, first, that they should be admitted free 
of duty, and, second, that the duty should hâve been assessed at two 
dollars a ton under paragraph 93. It was on this protest that action 
wag taken, and in the matter of this protest the Board of United States 
General Appraisers said: 

"In tliese cases the surveyor reports that the merchandise consists of fire 
brick for llniug coke ovens. The goods were assessed for duty under paru- 
graph 97 of tlie tariff act of 1897. ïhe importers claim that the goods are 
free, or that they are dutiable as clays or earths, wrought or iiianufaeturert, 
under paragraph 93 of said act. Thèse clainis are manifestly untenable. 
nm\ are overruled. The décision of the collector Is afflrmed. In re Solvay 
Process Co., G. A. 5,261 (T. D. 24,159)." 

In Herrman v. Robertson, 152 U. S. 531, 14 Sup. Ct. 686, 38 L. Ed. 
538, the court held, in an action brought by the importer to recover 
the excess of duties demanded and collected, that the protest was de- 
fective in that it failed to point out or suggest in any way îlie provision 
of law which actually controlled the assessment of duties, and that 
such protest in eiïect only raised the question which of two clauses, 
under the one or the other of which it was assumed that the importation 
came, should govern as being most applicable. 

In U. S. V. Bayersdorfer, 126 Fed. 732, 63 C. C. A. 16, the Circuit 
Court of Appeals, Third Circuit, held that a protest cannot be amended, 
and that, where several protests relating to the classification of cer- 
tain merchandise were before the Board of General Appraisers, one of 
which stated objections not appearing in the others, that the présence 
of this protest stating the additional objections was of no moment as 
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affecting the considération of the other protest. It was also held that 
a protest must be overruled, even though the assessment of duty is 
clearly erroneous, where the protest made points out the wrong para- 
graphe clause, or section of the act as the one under which the assess- 
ment of dutv should hâve been made. The sanie doctrine was held in 
U. S. V. George Knowles & Son, 126 Fed. 737, 63 C. C. A. 62. We 
find the same doctrine enunciated in the following cases : In re Sher- 
man (C. C.) 49 Fed. 224, affirmed in Sherman v. Ù. S., 55 Fed. 276, 5 
C. C. A. 101 ; Tuska v. U. S. (C. C.) 84 Fed. 442. See, also, In re 
Guggenheim Smelt. Co., 112 Fed. 517, 50 C. C. A. 374. In the case 
at bar the protest fails to point to the proper subdivision under which 
the duty on thèse goods should hâve been assessed, and does not name 
the correct rate of duty as fixed by Townsend, Circuit Judge, in Wing 
et al. V. U. S., supra. The case is not within U. S. v. Shea, Smith & 
Co., 114 Fed. 38, 51 C. C. A. 664, nor is it within U. S. v. Salambier, 
170 U. S. 621, 18 Sup. et. 771, 42 L. Ed. 1167. 

It is stated that the case at bar was held up by the Board of Gen- 
eral Appraisers pending the décision of Wing et al. v. U. S. (C. C.) 119 
Fed. 479, above referred to, and that, as the case was not decided by 
the Board of General Appraisers until after that décision was made, 
the Board of General Appraisers should hâve disregarded the defect 
in the protest, and should hâve sustained the same, even though it failed 
to comply with the provisions of the customs administrative act. The 
record upon which this court is called to act does not show such a 
holding up of the case. The court is impressed with the fact that the 
Board of General Appraisers knew at the time it rendered its décision 
in the case now under considération affirming the action of the col- 
lecter that the rate of duty assessed was not the correct rate ; that the 
collector erred; and that the duty assessed and collected should hâve 
been imposed under paragraph 87, above referred to, and fully quoted 
in Wing et al. v. U. S., supra; but, notwithstanding this fact, cannot 
disregard the holdings of the courts in the cases cited, or the provisions 
of tiie customs administrative act to which attention is called in those 
cases. It does not seem to be left to the Board of General Appraisers 
on appeal from the collector to impose the correct rate of duty when 
they know what the correct rate is, even as established by décisions of 
the court, unless the importer has pointed out specifically, in substance 
or effect, the error made, and the section, clause, or subdivision of the 
law under which the assessment ought to hâve been made. It seems 
to be the policy of the law, as enunciated in the décisions, to hâve the 
Board of Appraisers and the Circuit Court pass upon the correctness of 
the allégations of the protest, rather than on the merits of the case, 
even when the merits are perfectly apparent and gi'oss injustice will 
be done by failing to correct the action of the collector. In this case 
the government has acquiesced in the correctness of the décision of 
Judge Townsend in Wing et al. v. U. S., supra, as no appeal was taken, 
and the Board of General Appraisers, when they affirmed the action of 
the collector in this case, knew that the merchandise in question ought 
to hâve been held liable to duty under paragraph 87, and not under 
paragraph 97. However, under the décisions quoted, the board was 
not at liberty to sustain the protest, inasmuch as the importer had made 
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a mistake in poiiiting out the paragraph under which duty ought to 
hâve been assessed. Were it not for thèse décisions, this court wouki 
unhesitatingly reverse the décision of the Board of General Appraisers 
overruling the protest and sustaining the collector, but as it is feels 
bound reluctantly to affirm that action. 
So ordered. 



In re OLMAN et al. 

(District Court, S. D. Ohio, W. D. November 1, 1902.) 

No. 3,226. 

]. Bankeuptcy— Composition— Failuiîe to Keep Bocks— Disposition of As- 
sets. 

Wliere, on an application for confirmation of a composition by a bank- 
rupt tailoring firm, it appeared that they kept no cash book, journal, or 
ledger, and the only books produced by them before the référée were two 
bankbooks, it being claimed that ail the other books relating to the 
business which they had kept were lost, and the only disclosure witli 
référence to an alleged loss of some $30,000 of capital was that it wa.s 
lost because of a tailors' strike, which lasted five or six weeks, and was 
foUowed by botch work whèn they retumed to duty, eompelling the 
bankrupts to sell their goods at 50 per cent, of the cost, it appearing 
that they employed only 15 tailors, and that such explanation could not 
be true, the contirmation would be denied on the ground that they failed 
to keep books for the purpose of concealing their true âuaucial condi- 
tion, etc. 

In Bankruptcy. 

Frank Seinsheimer, for bankrupts. 

F. F. Oldham and Charles B. Wilby, for American Woolen Co. 

THOMPSON, District Judge. The bankrupts offered terms of 
composition to the creditors, which were accepted by a majority of 
them, representing a majority in amount of the claims allowed, and 
the bankrupts then filed their application for the confirmation of the 
composition, and thereupon the American Woolen Company, one of the 
creditors, filed spécifications in opposition thereto. The application and 
spécifications were referred to the référée to ascertain and report the 
facts. The référée reported the facts and his conclusions of lavv 
thereon, and recommended the approval of the confirmation. Excep- 
tions to the report were filed by the American Woolen Company, and 
the matter is now submitted upon the report and the exceptions. 

The confirmation of the composition is opposed on the following 
grounds : (1) That with f raudulent intent to conceal their true financial 
condition, and in contemplation of bankruptcy, the bankrupts, for a 
year prior to the filing of their pétition in bankruptcy, failed to keep 
loooks of account, or any record from which their true condition might 
be ascertained; (2) that the bankrupts knowingly and fraudulently 
concealed property from the trustée; and (3) that the bankrupts made 
false oaths in relation to the proceedings in bankruptcy. 

In July, 1900, the bankrupts removed from Cincinnati to New York, 
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where they engaged in the manufacture and sale of clothing. Their 
cash capital was about $5,000. On the Ist day of July, 1901, their 
financial condition, as shown by statement made as of that date, was as 

f ollows : 

Merebandise on hand $14,070 00 

Kool; accoimts CiGS 00 

Casli on hand 350 00 

' iui<-lirc(liifss $ 9.055 on 

Assets 12,203 00 

$21.348 00 $21,348 00 

In March, 1903, the bankrupts removed from New York to Cin- 
cinnati, bringing with them their stock of goods for the purpose of 
resuming business hère, and secured a room or building on Pearl street 
for that purpose. But upon unpacking their goods they realized, as 
they claim, for the first time, that they were insolvent; and after the 
rejection of a compromise, which they proposed to their creditors, they, 
on May 3 Ist of this year, filed their pétition in bankruptcy, their sched- 
ules showing their indebtedness to be $20,120.08, their assets $2,502.10, 
leaving a balance of indebtedness of $17,617.98. The only books kept 
by the bankrupts were bankbooks, checkbooks, order books, a mém- 
orandum book containing the outstanding accounts and the accounts 
against them, a book of samples, a mémorandum book of the goods 
sent out to tailors, and a book for the manufacturing room. They did 
not keep a cashbook, journal, or ledger. The only books produced by 
them before the référée were two bankbooks — one showing an account 
with the Columbia Bank of New York, covering the time from Decem- 
ber 3, 1901, to March 21, 1902 ; the other showing an account with the 
Market National Bank of Cincinnati, covering the time from March 
26 to Aprir4, 1902. It is claimed that ail the other books were lost. 
In a few months they stepped from prosperity into bankruptcy. If the 
figures given by them in the statement of July and their schedules in 
bankruptcy be correct, they lost during the eight months from July to 
March nearly $30,000. The bankrupts do not show, nor undertake to 
show, what their receipts and expenditures were during this period. 
The bankbooks, however, show deposits from December 3, 1901, to 
March 27, 1902, both inclusive, to the amount of $20,289.03. Ail of 
this amount was checked out during the same period, except $33.64. 
The bankbooks do not show the names of the persons to whom the 
checks were made payable, and but 13 of the checks hâve been produced. 
Twelve of thèse checks were made payable to various persons, pre- 
sumably in payment of accounts which they had against the bankrupts. 
The other check was made payable to the Columbia Bank, and repre- 
sented moneys which Adolph Olman received from the bank, and which 
he claims to hâve used in paying the claims of tailors. In short, thèse 
books and the 13 checks show that $1,221.08 of thèse moneys were 
used in paying debts of the firm ; that on March 37, 1902, there was a 
balance cm hand of $23.64; but there is nothing to show what became 
of the remainder, amounting to $19,044.30, except the gênerai state- 
ment of the bankrupts that it was used to pay the claims of tailors and 
other debts of the firm, but they do not give the name of a single cred- 
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itor to whom any part of this large sum was paid, except Olshewitz and 
Linch, cousins of Nat Olman, to whom it is claimed they paid $2,875 
for borrowed money. Upon ail the évidence the account stands as 
f ollows : 

July 1, 1901, assets $12.203 00 

Deposits from Dec. 3, 1901, to March 27, 1902, inclusive 20,289 02 

Money borrowed of the cousins 2,27.') 00 

Total .¥.34,807 02 

Assets shown by schedule In bankruptcy $ 2,."i02 l(i 

Debls paid ont of the deposits 1.221 08 

Borrowed money returned to the cousins 2,275 00 

Balance unaecounted for 28,8.58 84 

Total ,¥34,8.57 02 

This statement does not include the receipts and expenditures of the 
firm from July to December, because thcre is no évidence tending to 
show what they were, and the statement assumes that the assets on 
hand are of the value of $2,,ô02.10, although Adolph Olman says he 
thinks that they are worth $1,000. In view of the capital invested and 
::he extent and character of the business, this unaecounted for balance 
is so large as to require explanation from the bankrupts. The expla- 
uation offered is that they lost $30,000 because of a strike by the tailors, 
which lasted iive or six weeks, and was followed by botch work when 
they returned to duty, which compelled the bankrupts to sell their goods 
at 50 per cent, of the cost value. Now, in order to lose $30,000 upon 
this basis, it would be necessary to sell goods of the cost value of 
SGO,000, thereby compelling the bankrupts to increase their indebted- 
ness either for borrowed money or goods to the amount of about 
$48,000 over and above the assets shown by the July statement. A 
sale of goods of the cost value of $60,000 at 50 per cent, of that value 
would involve a loss of $30,000 and produce $30,000, and the $30,000 
received would reduce the indebtedness to about $18,000 or $20,000. 
13ut the statement cannot be accepted as true. It is unreasonable and 
incredible. It cannot be supposée! that the strike of the tailors for five 
or six weeks could produce such results. They employed but 15 tail- 
ors, and certainly their botch work after their return to duty cannot 
be regarded as an inducement to such an extraordinary expansion of 
the business, especially when it involved the sale of the goods at 50 
per cent, of the cost value. The absurdity of the explanation offered 
compels the belief that the bankrupts failed to keep books from which 
their true condition might be ascertained, and withheld such books as 
they did keep for the purpose of concealing their true financial condi- 
tion, and to enable them to conceal property from their creditors, and 
that it was done with a view to force a profitable compromise with 
the creditors, or ultimately to secure a discharge from their debts 
through proceedings in bankruptcy. 

The application to confirm the composition therefore will be refused. 
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CARROLL V. CENTRAL R. CO. OF NEW JERSEY. 

(Circuit Court, E. D. Pennsj'lvania. January 26, 1905.) 

No. 59. 

1. MaLICIOUS PbOSECUTION ACQUITTAL^EVIDENCE COMPEOMISE. 

In an action for malicious prosecution, évidence that tlie direction of 
plaintiff's acquittai in the prosecution was tlie resuit of a compromise in 
tlie disposition of a case against plaintifE and certain otliers, not tending 
to contradict the record, was admissible as bearing on tlie question of 
probable cause. 

2. Same — Pbima Facie Evidence. 

Where, in an action for malicious prosecution, there was évidence tliat 
plaintiff's acquittai, wbich vras directed by tlie court, was tlie resuit of 
a compromise in a prosecution against plaintifE and otliers, such acquittai 
was not conclusive of plaintiff's innocence or of want of probable cause. 

3. Same— Chaeactek — Evidence. 

In an action for malicious prosecution, plaintiff was not entitled to in- 
troduee évidence of Ms good character before his cliaracter had been at- 
tacked. 

4. Same — Direction ce Verdict. 

Wbere, in an action for malicious prosecution, the facts as proved were 
sufficient to rebut the presumptiou of want of probable cause arising from 
plaintiff's acquittai, the court would hâve been warranted in directiiig a 
verdict for défendant. 

T. Foster Thomas, for plaintiff. 

Arthur G. Dickson and William A. Glasgow, Jr., for défendant. 

HOLLAND, District Judge. Winfield Carroll, the plaintiff in 
this case, was arrested for an alleged larceny of goods from a freight 
train of the défendant company on the 13th day of July, 1903. A 
hearing was had before a magistrate in Bethlehem, Lehigh county, 
Pa., and he was held for court upon the charge made against him. 
Subsequently a grand jury indicted him for this offense, and he was 
tried, with four other persons, before a jury of that county. At 
the trial of the case, after the évidence had been submitted for the 
prosecution, by agreement with the district attorney the court in- 
structed the jury to acquit the défendant. Two of the other de- 
fendants were convicted of the offense. Carroll then brought suit 
in this district against the défendant railroad company, whose agent 
made the arrest, for malicious prosecution ; and at the trial of the 
case ail the facts in connection with his arrest, trial, and acquittai 
were given by the plaintiff and his witnesses for the purpose of 
showing the termination of the criminal prosecution and the want 
of probable cause. The évidence for the défense was to the effect 
that Carroll had been seen in this vicinity by the agent who swore 
out the warrant, in company with the men who had been arrested 
and tried with him on the criminal charge, near the railroad, about 
a fire, warming themselves, a day or two before the car was robbed, 
and was in company with thèse men when arrested. It was also 
established by the agent who made the arrest that upon his inves- 
tigation he ascertained frôm a reputable witness, a citizen and rési- 
dent in the town of Bethlehem, that he was sitting at his window 
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the niglit of the robbery, and saw Carroll, about 3 o'clock in thc 
morning, in company with three other men, who had the goods in 
their possession, and saw him divide some of tlie goods with one 
of them, in front of witness' window. It was also shown that Car- 
roll was a résident of Philadelphia, and his présence and associa- 
tions at the place of robbery were such as to fairly warrant the 
agent in assuming the correctness of the information obtained in 
his investigation prior to the arrest. In fact, the évidence fully 
established the fact that the officer acted with prudence and cau- 
tion, and was fully justified in swearing out the warrant and arresting 
Carroll. This was fairly submitted to the jury on the question as to 
probable cause, and the jury found in favor of the défendant. 

The reasons assigned for a new trial are: (1) The verdict was 
against the law and the weight of the évidence. (2) Error to the rul- 
ing of the court in permitting the défendant to show what occurred 
at the trial of the criminal case against the plaintiff in x\llentown, and 
that the court instructed the jury in that case to acquit the défendant ; 
two of the other défendants changing their plea from that of not gtiilty 
to that of guilty. (3) Error to the charge of the court in instructing 
the jury as follows: "It is not necessary, after he has been arrested 
and tried, that that person shall secure a conviction, because the matter 
of a conviction is entirely outside of the question of probable cause." 
(4) In refusing to allow the plaintifï to prove his good character. (5) 
Because the court emphasized the defendant's, and slighted the plain- 
tiff's, évidence, in its charge to the jury. 

As I am of the opinion that the verdict was justified by the évidence 
and according to law, it is not necessary to make further comment upon 
the first reason for a new trial. 

As to the second reason, the court permitted the défendant to show 
the facts and circumstances as to how it came about that the judge 
directed a verdict of acquittai to be rendered against Carroll in the 
criminal prosecution, as it did not in any vifay contradict the record, 
which showed that fact ; and as the évidence tended to show that there 
was something of a compromise in the disposition of the whole case — 
two of the défendants pleading guilty, and, as to Carroll and another 
défendant, the court directing the jury to acquit them — we think this 
évidence compétent to show how this acquittai came about, as bearing 
on the question of probable cause. Auer v. Mauser, 6 Pa. Super. Ct. 
618. 

Third: The fact of Carroll's acquittai in Lehigh county, and the 
manner of its being accomplished, together with ail the facts, were 
submitted to the jury, and he had the advantage of the prima facie 
efïect of his acquittai in his effort to establish want of probable cause. 
The acquittai is not conclusive of his innocence, or want of probable 
cause. It is a matter more to be proven for the purpose of showing a 
favorable termination of the case, as an unfavorable termination of a 
criminal prosecution is a bar to an action for malicious prosecution, 
unless fraud or irregularity in the conviction be established. And while 
it is true that it is held in the Pennsylvania cases that an acquittai, if 
there be no compromise, is prima facie évidence of want of probable 
cause, yet the best considered cases are those which hold that an ac- 
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quittai is simply évidence for tlie purpose of establishing a favorable 
termination of the criminal prosecution, which is necessary prior to tlie 
institution of a suit for the recovery of damages. We do not think 
that the plaintiff was injured in the instructions given to the jury, 
complained of in the third reason for a new trial. 

Fourth and fifth: There was very little évidence submitted by the 
plaintifï to show a want of probable cause. In fact, some of it cor- 
roborated the defendant's contention. 

The offer of évidence on the part of the plaintiff to prove good 
character before it had been attacked was properly ruled out. The 
plaintiff was a résident of Philadelphia, not known to the parties in 
Allentown, and the arrest was made after a thorough investigation and 
ascertainment of the incriminating facts and circumstances, ail of which 
were established by the évidence at this trial. The évidence to show 
good character was immaterial, under the circumstances, and was ruled 
out for the reason that the law presumed he had a good character until 
it was attacked. This ruling is in accordance with Elliott on Evidence,, 
§ 324; Mcintire v. Levering, 148 Mass. 546, 20 N. E. 191, 2 h. R. A. 
517, 13 Am. St. Rep. 594; Skidmore v. Bricker, 77 111. 164. 

The question of probable cause is a mixed question of law and fact. 
Where the facts as proved at the trial are sufficient to rebut the pre- 
sumption of want of probable cause arising from the termination of the 
transaction favorably to the plaintiff, it is the duty of the court to direct 
a verdict for the défendant; and in this case there was really no dispute 
either as to thèse facts and circumstances being in the possession of the 
agent of the défendant before he brought the criminal prosecution, or 
as to there being sufficient in law to justify his actions. The court in 
this case would hâve been warranted in directing a verdict for the de- 
fendant. Ruffner v. Hooks, 2 Pa. Super. Ct. 278 ; Sutton v. Anderson, 
103 Pa. 151. 

Motion for a new trial overruled. 



In re JOHN MORROW & CO. 

(District Court, S. D. Oliio, W. D. October 31, 1901.) 

No. 3,000. 

1. Bankbuptcy— Peefereed Claims — SuBBENDER— Cash TKANSACTroNS— Us- 

ages. 

Bankr. Act July 1, 1898, c. 541, § 60a, 30 Stat. 562 [U. S. Comp. St. 
1901, p. 3445], provides tliat a person shall be deemed to bave given a 
préférence if, being insolvent, he bas made a transfer of any of his 
property, the effect of which will be to enable any one of his creditors to 
obtain a greater percentage of his debt than any other of sueh creditors 
of the same class ; and section 57g, 30 Stat. 560 [U. S. Comp. St. 1901, p. 
3443], déclares that the claims of preferred creditors shall not be allowed 
luiless the préférences are surrendered. Held, that a sale of goods by a 
créditer to a bankrupt flrm, to be paid for in 10 or 30 days, eould not be 
regardcd as a cash transaction withln such statutes either by agreement 
of the parties or by usage, so as to entitle the créditer to retain payment 
and prove the balance of his claim against the bankrupt's estate. 

2. Same— Pbefeeebd Cseditoes— Subséquent Crédit— Set-Off— Good Faith. 

A bankrupt firm 's indebtedness to one of its creditors was settled by 
the giving of three notes payable in one, tvvo and three years, with in- 
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terest, and thereafter, for the purpose of enabling the bankrupt to con- 
tinue business, the ereditor supplied the firm with goods under its 
agreement to pay therefor within ten days from dellvery, such pay- 
ments not being Intended to be applied on the pre-existing Indebtedness. 
EeM, that indebtedness for such goods was a new crédit, which the 
ereditor was entitled to set off against previous préférences under Bankr. 
Aet July 1, 1898, c. 541, § 60c, 30 Stat. 562 [U. S. Comp. St. 1901, p. 
34461, providing that if a ereditor bas been preferred, and afterwards in 
good faith gives the debtor further crédit without security of any liind, 
etc., the amount thereof remainiiig unpaid at the time of bankruptcy may 
be set ofC against the amount otherwise recoverable from him. 

Pétition for Review. 

Kiefer & Kiefer, for petitioners. 

Bowman & Bovvman, for bankrupt. 

John L. Plummer, for Parke, Davis & Co. 

THOMPSON, District Judge. The adjudication of bankruptcy was 
made on the 19th of January, 1901. In the first part of August, 1900, 
the bankrupts, being insolvent, and being indebted to Parke, Davis & Co. 
in the sum of $6,825, an agreement was entered into between the bank- 
rupts and Parke, Davis & Co., by the terms of which the bankrupts 
were to give Parke, Davis & Co., in settlement of their indebtedness, 
their three promissory notes for $3,275 each, payable in one, two, and 
three years, with interest, and thereafter ail shipments of goods by 
Parke, Davis & Co. to the bankrupts were to be paid for within ten 
days from delivery. In pursuance of this agreement the notes were 
given on the 4th of September, 1900, and eight shipments of goods 
were made to the bankrupts, beginning with the 20th of August and 
ending with the 26th of November, 1900, and payments were made by 
the bankrupts from time to time covering thèse shipments, sonie of 
which were made within 10 days and some more than 10 days after 
delivery. The first payment was made August 31, 1900. The trustée 
contends that thèse shipments of goods were upon crédit, and to the 
extent thereof increased the indebtedness of the bankrupts already ex- 
isting, and that the payments made by the bankrupts operated as préf- 
érences in favor of Parke, Davis & Co., within the meaning of para- 
graph "a" of section 60 of the bankrupt law of July 1, 1898, c. 541, 30 
Stat. 562 [U. S. Comp. St. 1901, p. 3445]. Parke, Davis & Co., 
however, insist: (1) That thèse shipments, under the agreement as 
understood by the parties, and according to the usage of merchants, 
were sales for cash, and not upon crédit, and that the payments made 
by the bankrupts must be treated as cash payments, and stand upon 
the same footing as if the money had been paid immediately upon the 
shipment and delivery of the goods. (2) That if the payments be re- 
garded as préférences, and the shipments as sales on crédit, yet it was 
a new crédit, entitling them to a set-off, within the meaning of para- 
graph "c," § GO, of the bankrupt law, 30 Stat. 5G2 [U. S. Comp. St. 
1901, p. 3446]. 

If the parties, by agreement, can treat a sale of goods on 10 days' 
time as a cash transaction, they may also, by agreement, treat a sale on 
30 or 60 days' or longer time as a cash transaction, and practically de- 
feat the opération of sections 57g and 60a of the bankrupt act (30 Stat. 
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560, 562 [U. s. Comp. St. 1901, pp. 3443, 3445]). Sections 57g and 
60a of the bankrupt act do not contemplate a usage of marchants or 
a conventional arrangement between the parties which would enable 
any one of the creditors of a bankrupt to obtain a greater percentage 
of his debt than any other of sucli creditors of the same class. A sale 
of goods to be paid for in 10 or 30 days is not, in fact, a cash transac- 
tion, and cannot, by agreement of the parties, or a usage of merchants, 
be regarded as such within the meaning of the bankrupt law. 

But although it was not a cash transaction, but a crédit, yet it was a 
new crédit, without security of any kind, for property which became a 
part of the bankrupt's estate, and which, if given in good faith, would, 
within the meaning of paragraph "c," § 60, of the bankrupt law (30 
Stat. 563 [U. S. Comp. St. 1901, p. 3446]), entitle them to set it off 
against the amount of the alleged préférences which otherwise would be 
recoverable from them. As shown by the tes'timony of Hall, the crédit 
man of Parke, Davis & Ce, it was given in view of the insolvency of 
the bankrupts, in the hope that it might enable them, in the language 
of the witness, to "eventually work out." Three years were given in 
which to pay the then existing indebtedness, and to keep the business 
going the bankrupts were to be supplied with goods from time to time, 
upon short crédit, and, as the évidence shows, the goods so supplied 
were, in fact, used in carrying on the business. The payments were 
not intended to be applied upon the pre-existing indebtedness, the time 
for the payment of which had been extended one, two, and three years, 
but were for goods which became a part of the bankrupt's estate. No 
advantage was sought or obtained as against other creditors, and un- 
der thèse circumstances the court cannot find that there was a want of 
good faith which could defeat the right of set-ofï. Allowing the 
set-ofï, therefore, and accepting the figures of counsel for the creditor, 
the balance which must be treated as a préférence is $110.15, upon the 
surrender of which the claim of the creditor should be allowed. 

The order of the référée, therefore, will be reversed, with instruc- 
tions to allow the daim of Parke, Davis & Co. upon payment to the 
trustée of $110.15, or upon their refusai or failure to do so, within a 
reasonable time to be fixed by the référée, to reject and disallow the 
claim. 



LACH V. BURNHAM et al. 

(Circuit Court, E. D. Pennsylvanla. December 22, 1904.) 

No. 32. 

1. Mastee and Servant— Ik,tuet of Servant— Négligence of Feli-ow Ser- 
vant. 

The foreman of a gang of workmen employed by défendant, of which 
plaIntifC was one, directed them to i-emove a pile of iron braces, weigh- 
ing 80 or 90 pounds each. The piles were about flve feet hlgh, and un- 
stable. Instead of acting on the suggestion of some of the men, anà 
pushlng the plie over, taklng the braces from the ground, the foreman 
ordered them taken from the top of the plie, which fell during the 
work, and plaintlfC was Injured. Held that, while the foreman was 
négligent, it was not négligence In the performance of the master's duty 
to furnish the men a safe place to work, but in the performance of his 
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0T(^ fluty to direct the work to be done In a proper and safe manner, as 
to whlch he and plaintif! were fellow servants, and for wliich négli- 
gence défendant was not responsible to plaintifif. 

[Ed. Note. — Who are fellow servants, see notes to Northern Pac. R. Co. 
V. Smith, 8 C. C. A. 668 ; Flippin v. Kimball, 31 C. C. A. 286.] 

At Law. On motion for new trial. 

George Demming, for plaintiff. 
John G. Johnson, for défendants. 

J. B. McPHERSON, District Judge. That the foreman or boss of 
the gang of day laborers of which the plaintiff was a member was a 
fellow servant of bis subordinates, save in some exceptional situation, 
cannot be successfully questioned, I think, since the décision in New 
England R. Co. v. Conroy, 175 U. S. 323, 20 Sup. Ct. 85, 44 L. Ed. 181. 
See, also, Kelly v. Jtitte & Foley Co., 104 Fed. 955, 44 C. C. A. 374, 
and the cases cited in 12 Rose's Notes to U. S. Reports, 402, 403. 
No doubt, the situation would be exceptional, and he would be regarded 
as a vice principal, whenever he might be called upon to discharge the 
master's duty "to exercise due care respecting the safety of the place 
and of the instrumentalities for doing the work" (Kelly v. J. & F. Co., 
supra), and it is his négligence in this character that is insisted upon as 
the plaintiff's ground of recovery. It is averred in the statement that 
the défendants, acting through their agent, the foreman, "put plaintiff 
to work in such an unsafe and dangerous place, and negligently com- 
pelled him to work in such a dangerous and improper place, and neglect- 
ed to take such reasonable and proper précautions against the pe- 
culiar dangers incident to the kind of work at which plaintifif was 
engaged, and employed such a willfully careless and négligent foreman, 
under whom plaintiff worked, that on said August 4, 1903, plaintiff, 
while attending properly and carefully to the performance of his duties, 
was struck and knocked down and crushed by a large pièce of iron, 
whereby he was seriously, frightfully, and permanently injured," etc. 
In my opinion, however, the testimony did not establish thèse averments 
of fault. It was not the place that was proved to be dangerous. The 
real péril to which the plaintiff was exposed arose from the manner 
in which the foreman ordered the work to be done, and this, I think, 
was négligence in his character as a fellow servant, and not in his 
character as a vice principal. 

The plaintiff, with others of the gang, was set to removing from one 
place to another certain iron braces, of a peculiar shape, that were piled 
to a height of about five feet. They were in three piles, containing 50 
or 60 braces each, narrow and long and crooked. Each brace is said 
to weigh about 80 or 90 pounds, and some of the workmen complained 
to the foreman that thèse irregular and unsteady masses might fall and 
do some injury if the braces were removed while the piles were stand- 
ing. There is évidence that the piles were unstable, and the jury 
would hâve been justified, I think, in fînding that the safest way to do 
the work would bave been to push the piles over, and pick up the braces 
from the ground. The foreman insisted, however, in taking them off 
singly from the top ; thus running the risk of knocking or jarring the 
pile over while the work of removal was going on, and while the la- 
134 F.— 44 
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borers were necessarily close to the ends of the braces. Thîs was ap- 
parently an errer of judgment on his part, and is now to be regarded as 
négligence ; but I repeat that it does not seem to me to be négligence 
in performing the master's duty to furnish his servant a safe place to 
work, but négligence in performing his own duty to take down the 
piles of iron in a proper and careful manner. It was in this aspect 
that the case presented itself to me at the trial, and my opinion has not 
been changed by argument and further reflection, 
A new trial is refused. 



CRAMP et al. V. PHILADBLPHIA CONST. CO. 

(Circuit Court, B. D. Pennsylvania. January 9, 1905.) 

No. 44. 

1. CoNTBACT— Action to Enforce— Sufficiency of Affidavit of Défense. 
An affidavit of défense construed, and held insufficient, as admitting 
facts sliowing that the original contract between the parties was modiiied 
by a supplementary agreement set up by plalntiff, and upon the validity 
of whieh his right of recovery depended. 

At Law. Rule- for judgment for want of a sufficiént afïidavit of 
<lefense. 

H. C. Thompson, Jr., for plaintififs. 
John G. Johnson, for défendant. 

J. B. McPHERSON, District Judge. The controversy between 
thèse parties relates exclusively to the efïect upon the original contract, 
which bears the date of October 17, 1901, of the supplementary paper 
that was executed in the following month. If the défendant is bound 
by the supplément, the plaintifïs' claim is established ; and, that the de- 
fendant is thus bound is, I think, made clear by the following para- 
graph from the affidavit of défense itself. 

"It is true that the syndicate agreement of 17th October, 1901, was re- 
newed in sueh way as to extend the tlme for sale of the bonds therêin re- 
ferred to until the Ist day of Aprll, 1904. This renewal was by virtue of a 
resolution of the board of directors of the Philadelphia Construction Com- 
pany, duly passed. In said agreement of renewal thus authorized, there was 
a preamble reciting the fact of a modification of the agreement by the supplé- 
ment, contained in the statement of claim ; but the agreement authorized to 
be made by the resolution of the board of directors, and the agreement which 
was made, was one which specifled for thé renewal of the agreement of 17th 
October, 1901." 

Now, while the affidavit elsewhere dénies that the supplément, which 
was signed by the defendant's président and attested by its secretary, 
was "authorized by the Philadelphia Construction Company by any 
vote of its board of directors," and déclares that it was signed by the 
président "without any authority conferred upon [him] by any vote 
of the board of directors thereof," the paragraph quoted shows plainly, 
as it seems to me, that the défendant, by formai resolution of its board, 
did recognize the fact that the supplément had modified the original 
contract. The averment that "the agreement authorized to be made 
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by the resolution of the board of directors, and the agreement which 
was made, was one which spccined for the renewal of the agreement 
of l?th Octo'ner, 1901," staies merely the affiant's construction of the 
resolution and of the renewal agreement, and is not to be regarded as 
stating a fact. Copies of the resolution and of the renewal agreement 
should hâve been given, so that the court might be enabled to judge for 
itself of their légal effect. But while, for the reasons thus indicated,, 
the affidavit is, in my opinion, insufficient as it stands, the défendant 
should hâve an opportunity to supply what may perhaps be important 
documents in the cause; and therefore he may set out copies of the 
resolution and of the renewal agreement in a supplemental affidavit, to 
be fîled within 10 days. If no such affidavit is filed, the plaintiffs mav 
hâve judgnient for the amount of their claim. 



SPERRT & HUTCHINSON CO. v. BRADY et al. 

(Circuit Court, E. D. Pennsylvania. January 28, 1905.) 
No. 44. 

1. TUADING StAMPS— WRONGFUL USE— PEfîLIMINART INJUNCTION. 

Where allégations of a bill to enjoin défendants from using complain- 

ants' trading starnps, that défendants were engaged in using sucb stamps 

in advertising their business without complainants' permission, wero 

not denied by any of the answers filed, complainants were entltled to a 

)reliminary Injunction. 

In Equity. Granting preliminary injunction. 

John Hall Jones and Martin V. Bergen, Jr., for complainants. 
Elton J. Buckley and Albert H. O'Brien, for respondents. 

HOLLAND, District Judge. The allégations in this bill are to the 
effect that the défendants are engaged in using the property of com- 
plainants, to wit, their green trading stamps, in advertising their (de- 
fendants') business, without the permission of the complainants to do 
so. As this allégation is not denied by any of the answers filed, we 
think the complainants are entitled to an injunction against défendants 
to restrain them from using thèse stamps. Some of the affidavits, 
however, aver they bave contracts for procuring stamps from com- 
plainants. Stamps so procured would be in their possession lawfully, 
and of course the possessor entitled to use them for the purposes for 
which they were purchased. At this time the court does not pass upon 
any of the questions raised in this bill, except that the défendants hâve 
no right to use green trading stamps belonging to the complainants 
without their permission. 

The motion for preliminary injunction is therefore granted, and the 
défendants are restrained from using green trading stamps belonging 
to and owned by the complainants, and not sold or issued to the re- 
spective défendants by the complainants. 
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GRAHAM V. OREGON R. * NAV. CO. 

(District Court, S. D. New York. January 10, 1905.) 

1. Admikaltt— Amendment of Libet.. 

Where exceptions to a llbel in admiralty for want of jurlsdlctlon are 
sustained, it is proper to grant leave to amend if the case Is sucb tliat 
facts may be alleged whlcli will bring the cause within the court's juris- 
diction. 

In Admiralty. On motion to set aside order. 

Thomas D. Rambaut and J. Parker Kirlin, for libellant. 
Maxwell Evarts and Robert D. Benedict, for respondent. 

ADAM S, District Judge. This is a motion on the part of the re- 
spondent to set aside an order made herein on the 19th of December, 
1904, or for a re-settlement thereof so that the order will dismiss the 
libel absolutely, and set aside ail the proceedings had in the case by 
the libellant since the entry of the order. 

On the exceptions to the libel, raising the question of jurisdiction, 
an opinion was written sustaining the exceptions but granting leave 
to the libellant to amend within twenty days. An order was entered 
in conformity with the opinion, which order is now the subject of this 
motion, as well as an amended complaint, which has been filed in ac- 
cordance with the order. 

The respondent contends that the court, having decided that the 
cause as alleged in the libel was not within its jurisdiction, had no 
power to do anything further except to dismiss the Ubel, without costs. 
Numerous authorities are cited in support of the contention, viz. : 
Abbey v. The Robert L. Stevens, 22 How. Prac. 78, Fed. Cas. No. 8; 
Wenberg v. A Cargo (D. C.) 15 Fed. 288; Pentlarge v. Kirbv (C. C.) 
20 Fed. 898 ; The Mayor v. Cooper, 6 Wall. 247', 18 L. Ed. 851 ; Citi- 
zens' Bank v. Cannon, 164 U. S. 319, 324, 17 Sup. Ct. 89, 41 L. Ed. 
451. Thèse were ail questions of costs and it appeared that no amend- 
nient could hâve been filed which would hâve overcome the objection 
to the jurisdiction. The case of Naylor v. Hofïman, 33 How. Prac. 
510, is also cited. That was an action brought against a foreign con- 
sul, and, the court being without jurisdiction, it was held that the 
process of attachment issued wlien the action was commenced, could 
not be validated by a subséquent withdrawal of the exequatur of the 
consul. None of the cases seems to bear upon the question hère, and 
the broad language of the courts, in some of the cases, must be re- 
garded as simply applying to the questions under considération. It 
is said that any opinion "can not be relied upon as a binding authority 
unless the case calls for its expression." Bardes v. Hawarden Bank, 
178 U. S. 534, 534, 30 Sup. Ct. 1000, 44 L. Ed. 1175. 

There can be no doubt about the gênerai power of the court to permit 
amendments. Those of form are a matter of course; those of sub- 
stance may be made upon motion at any time before the final decree, 
upon such terms as may be imposed. Suprême Court Rule 24, 3 Sup. 
Ct. xiii. 
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Admiralty Rule 42 of this court provides : 

"The défendant may before flling hls answer except to the jurisdiction or 
to the sufflciency of the lihel, and if the exeeption is sustained and the llbel 
is DOt amended within siich time as the court shall allow It shall be dls- 

missed." 

And in Rule 44, it is provided : 

"Tf the exeejitions are allowed on heariug, hc shall amend his" (the party's) 
"pleadings within such time as the court shall direct." 

It is said in Benedict's Admiralty (page 274) : 

"Sec. 483. Amendincnts may be allowed by the Court at any Time. — As bas 
been before remarked. causes In admiralty must be heard and decided ac- 
cording to the allégations of the parties, and the proofs under them ; and It 
bas always been the practice of the American Admiralty Courts to allow 
every facility to the parties, to place fully before the court their whole case, 
and to enable the court to administer substantlal justice between the parties, 
without circuity of action, or turning around in court, and never to allow a 
party to overcome his adversary by the man-traps and spring-guns of covert 
chicanery, or by the surprises and technicalities of mère pleading or practice. 
Therefore, on proper cause shown, omissions and deflciencies in pleadings may 
be supplled, and errors and mistakes in practice, in matters of substance, as 
well as of form, may be correeted at any stage of the proceedings, for the 
furtherance of justice. Where mérita clearly appear on the record, it Is the 
settled practice In admiralty not to dismlss the libel, but to allow the party 
to assert hls rights in a new allégation. The whole* subject rests entirely 
in the discrétion of the court, as well in relation to the relief to be granted, 
as to the terms on which it shall be granted. Amendments may be made on 
application to the court at any time, as well after as before decree ; aifd at 
any time before the final decree new counts or articles may be added, and 
new and supplementary allégations may be flled." 

Some of the cases in which substantial amendments hâve been al- 
lowed are: The Brig Caroline, 7 Cranch, 496, 3 L. Ed. 417; The 
Schooner Anne, 7 Cranch, 570, 3 L. Ed. 442 ; The Adeline, 9 Cranch, 
244, 284, 3 L. Ed. 719; The Edward, 1 Wheat. 261, 4 L. Ed. 86; The 
Divina Pastora, 4 Wheat. 52, 4 L. Ed. 512; The Edwin Post (D. C.) 
6 Fed. 206; The Imogene M. Terry (D. C.) 19 Fed. 463; Card v. 
Hines (D. C.) 36 Fed. 573 ; Newell v. Norton, 3 Wall. 257, 18 L. Ed. 
271 ; The Beaconsfield, 158 U. S. 303, 15 Sup. Ct. 860, 39 L. Ed. 993. 

The last mentioned case was one where there could be no jurisdic- 
tion without an amendment, Ijecause one of the libellants, Cotton, as 
master of the S. S. Beaconsfield, and bailee of the cargo, did not appeal 
from the decree, which affected the cargo and the libel was amended 
after the Suprême Court had reversed the decree of the Circuit Court 
on the merits of the collision by substituting another party for him. 
The judgment based upon such amendment was sustained by the Su- 
prême Court (see pages 309, 310, 158 U. S., pages 862, 863, 15 Sup. Ct., 
39 L. Ed. 993). Other cases in which amendments hâve been allowed 
at a late stage in the proceedings to secure justice, are: U. S. v. Boyd, 
15 Pet. 187, 10 L. Ed. 706 ; House v. Mullen, 22 Wall. 42, 22 E. Ed. 
838 ; Van Doren v. Pennsylvania R. Co., 93 Fed. 260, 272, 35 C. C. 
A. 282. 

Several authorities présent cases where amendments going to the 
question of jurisdiction hâve been allowed. The Pétition of the Long 
Island etc. Transp. Company (D. C.) 5 Fed. 599, was a question of 
limitation of liability. Motions were made to dismiss for want of juris- 
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diction. Upon the hearing of the motion and exceptions, leave was 
granted to amend by alleging certain jurisdictional facts and the defect 
being so cured, the case went to a final hearing on the merits. In The 
Monte A. (D. C.) 12 Fed. 331, an action v/as improperly brought in 
rem and an amendment permitted prayer for process and judgment 
in personam, there being no change in the subject matter of the action. 
Thèse two cases were in this court. The same kind of amendments 
hâve been allowed in other districts. In The Manhasset (D. C.) 18 
Fed. 918, a question was presented with respect to the right to bring an 
action in rem to recover for death caused by négligence. It was hcld 
by Judge Hughes that the state statute, under which the action was 
brought, did not create a maritime tort, upon which an action against 
the vessel could be sustained by an administratrix, but he expressed 
the opinion that a right existed, enforceable by a libel in rem, in favor 
of the widow and the deceased's minor children, whom the administra- 
trix represented. The formerly dismissed libel, filed by the adminis- 
tratrix, was amended by the substitution of the said parties and there- 
upon a recovery was decreed. The Manhasset (D. C.) 19 Fed. 430. 
In The George Taulane (D. C.) 23 Fed. 799, an amendment was al- 
lowed to show the jurisdictional fact that the vessel was in the district. 

It seems that jurisdiction was obtained of the respondent hère by its 
gênerai appearance, ànd if facts exist which show that there is a mari- 
time cause of action, the libellant should hâve an opportunity at the 
présent stage of the case to aver them in an amended libel. It appears 
that such a libel is actually on file. It is of course subject to excep- 
tions, which when raised will be duly considered. 

Motion denied. 



THE CORNELL. 
(District Court, S. D. New York. January 7, 1905.) 

1. CoLUsiON— Violation of Rules— Conditions Justifting Tows in Passing 

TO THE Left. 

The passing of two tugs wlth large tows on hawsers starboard to star- 
board when meeting in the Hudson river below Poughkeepsie bridge, helcî 
not a violation of article 18, rule 1, of the statute governing river naviga- 
tion (Act June 7, 1897, c. 4, 30 Stat. 100 [U. S. Ooiup. St. 1901, p. 2881]), 
It being shown that such had been the custom since the bridge was bxulf. 
and was necessary to enable the up-bound tow to properly approach the 
bridge to pass through the center span safely. 

2. Same— Tows— Inévitable Accident. 

A collision between vessels forming a part of two large and long tow.s 
when passing each other to Hudson river held not due to a violation of 
the navigation rules by the tugs in passing starboard to starboard, nor to 
any fault of the tugs, but to inévitable accident, the tows having been 
driven together by a sudden and severe windstorm when they were passing 
at a proper and usually safe distance. 

In Admiralty. Suit to recover from tug for damage to tow by 
collision. 

Hyland & Zabriskie, Charles M. Hough, and Nelson Zabriskie, for 
libellant. 

Amos Van Etten, for claimant. 
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ADAMS, District Judge. This action was brought by George W. 
Carman, Jr., the ovvner of a canal boat of the same name, to recover 
from the stcam tug Cornell, the damages caused to the canal boat by 
collision on the 26th of May, 1904, with loaded boats in tow, on a 
hawser, of the tug George W. Washburn, a Cornell tug, bound down 
the river. The Cannan was the outer starboard boat in the 4th tier 
of a flotilla of eight tiers of light boats, being towed by the Cornell, 
on a hawser about GOO feet long, from New York up the river to Ath- 
ens. The whole tow was about 1,700 feet long. When the vicinity 
of the Poughkeepsie Bridge was reached, the Carman, which projected 
soniewhat beyond the sides of the other boats, was brought sharply 
into contact with one of the Washburn's starboard boats and severely 
injured. Some other boats were broken loose from the tows by the 
collision. 

The collision occurred a little after 3 o'clock in the afternoon. Up to 
about that time the weather was clear. The tide was ebb. There was 
a two masted schooner in the Cornell's tow, in the 2nd tier ahead of 
the Carman, and some ice boats. 

The tug is charged with fault in passing on the starboard instead of 
the port side of the other tow. The defence is that the tows were 
passing in the customary manner at this place and that the accident 
was an inévitable one, because caused by a sudden and severe storm 
from the westward, which blew the Cornell's tow over to the eastward 
and in contact with the other tow. The libellant urges that there was 
no sudden storm, which could not hâve been anticipated and provided 
against, and that even if it should be found that there was such a 
storm as the claimant contends for, that the tug must still be held, 
because when the storm came on, the Cornell was violating her statu- 
tory duty and under such circumstances, the violation and not the 
storm must be regarded as the proximate cause of the collision. 

The testimony, in addition to the facts stated above, shows that the 
Washburn's tow, also a long one, about 1,500 feet in length, was pro- 
ceeding at the rate of about 3_'/< to 4 miles an hour. The Cornell and 
tow were going at the rate of about 4 miles an hour. When below 
Blue Point, a projection from the western shore of the river, about two 
miles below the bridge which crosses the river just above Poughkeep- 
sie, the Washburn and the tow were seen by those on the Cornell and 
tow a little above, or about coming down under the bridge. The 
Cornell manœuvred in accordance with the usual custom to get her 
tow straightened out to pass through the center or cantilever span of 
the bridge, which is the largest of the five spans which it contains. 
This span is 518 feet wide in the clear between the abutments, and 
165 feet above the surface of the river at low tide. On each side is 
what is called a Truss Span, about 500 feet wide and 132 feet above 
the water. The other two spans are cantilever spans of about the 
same height as tlie first mentioned. Not much attention was paid in 
the testimony to the western span, probably because it is not regarded 
as available for navigation. Although there is a sufficient depth of 
water there, the width is in^ch reduced by the fact that the span ex- 
tends for a considérable space over land. The eastern span is also 
reduced in navigable water space in the same way and the navigation; 
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of what remains is rendered more or less difficult by structures towards 
and on the land. With a masted vessel in tow, the center cantilever 
span is the one ordinarily used by towing vessels and for large tows 
generally. 

It appears that since the bridge was built, about 18 ycars ago, it bas 
been the habit of tows to pass at this point on the starboard side of each 
other, instead of on the port side, as the navigation laws ordinarily 
require. It is provided : 

"Art. 18. Rule I. When steam vessels are appronching each other head and 
Uead, that is, end on, or nearly so, it shall be the dnty of each to pass ou the 
port side of the other ; and either vessel shall give, as a signal of her in- 
tention, one short and distinct blast of her whistle, whieh the other vessel 
shall answer promptly by a similar blast of her whistle, and thereupon such 
vessels shall pass on the port side of each other. Eut if the courses of such 
vessels are so far on the starboard of each other as not to be considered as 
meeting head and head, either vessel shall Immediately give two short and 
distinct blasts of her whistle, which the other vessel shall answer promptly 
by two similar blasts of her whistle, and they shall pass on the starboard 
side of each other." 

• * • * • • • ** 

"Art. 25. In narrow channels every steam-vessel shall, when it is safe and 
practicable, keep to that side of the fair-way or mid-channel which lies on 
the starboard side of such vessel." 

Act June 7, 1897, c. 4, 30 Stat. 100, ICI [U. S. Comp. St. 1901, pp. 2881, 2883]. 

The practice of the Cornell tugs of going to the starboard side has 
not evidently arisen from any intention to violate the rules_but because 
it is incidental to what is regarded as the safest and most practicable 
method of overcoming the difficulties of passing under the bridge with 
long tows. When such a tow is going up the river, in order to pass 
safely through the center span, it is necessary to straighten the tow 
out before the bridge is reached. This involves the down coming tow 
going to the left, as going to the right would probably, on account of 
the conformation of the river, involve both in unnecessary difficulties. 

The tows pursued the itsual course upon this occasion. When they 
were about half way between Blue Point and the bridge and opposite 
each other, a sudden storm of wind arose, with rain and bail, blow- 
ing the tail of the Cornell's tow over against that of the Washburn 
and doing considérable damage. The storm lasted for a few minutes 
only, but there can be no doubt upon the testimony as to its suddenness 
and severity. Of course, if the Cornell was in fault for going to the 
left instead of to the right of the other tow, the storm, no matter how 
severe and sudden it may hâve been, would not be available as a de- 
fence, but where she was proceeding not in violation of law but in 
conformity with what prudent navigation evidently dictated and had 
been in successful practice for many years in this particular neighbor- 
hood, it can not justly, I think, be said that the storm was not the 
proximate cause of the accident. 

I hâve not overlooked the libellant's daim that the tug had no look- 
out, and his absence was the cause of the tug not knowing of the 
storm's approach. It seems tbat the storm was so sudden in its ap- 
proach that no lookout could hâve seen it in time for the tug to bave 
provided against its efïect, even if that could hâve been anticipated. It 
has not been suggested, nor does it occur to me, what could hâve been 



UNITED STATES V. COLE. 697 

donc under the circumstances to avert the accident. The tows were 
passing at a distance variously estimated from 200 to 700 feet. As- 
suming it was the former, which is the libellant's claim, it was quite 
sufficient under ordinary circumstances to constitute a prudent margin 
for that neighborhood. 

No navigation signais were given by either tug but thatis unim- 
portant because each understood just what the other was intending 
to do. 

Assuming that the tug was justified by the necessities of the bridge 
navigation in going to the left, the case seems to fall within the au- 
thorities holding that where loss is occasioned by a vis major, there 
can be no recovery of damages. The Morning Light, Z Wall. 550, 
560, 17 L. Ed. 863; Spencer on Marine Collisions, § 195. 

Libel dismissed. 



UNITED STATES v. COLE. 

œistriet Court, M. D. Tennessee. May 26, 1904.) 

No. 967. 

1. INTEBNAI, Revenue — DBPABTMENT RULES and REOUtATlONS — BVIDfiNCB. 

Internai revenue rules and régulations prescribed and promulgated by 
the Treasury Department are only for the guldance of officers In the ad^ 
minlstration of the internai revenue laws, and hâve not the force of rules 
of évidence in an action by the United States to collect a revenue assess- 
ment 

2. Same — Spietts Unaccounted foe— Assebsment — Pbima Facie Evidence. 

In a suit based on an internai revenue assessment made under Rev. St. 
i 3309 [U. S. Comp. St. 1901, p. 2158], provlding that, if the commissloner 
flnds that a distiller has not accounted for ail splrlts produeed by him, 
he shall make an assessment for the différence at the rate of 90 cents per 
every proof gallon, the assessment Is prima facle évidence of Its validity. 

8. Same — Evidence. 

Where, in a suit to recover an assessment on unreported splrits alleged 
to bave been distilled from 2,774 gallons of fruit, défendant stlpulated 
that he had received such amount of fruit, but whoUy failed to account 
either for the destruction of the fruit or of the spirits alleged to bave been 
distilled therefrom, a finding in favor of the government was justified. 

In this case it is agreed that the records in the internai revenue ofïïce 
show the facts to be as'follows: 

(1) E. B. Cole was a distiller of spirits from fruit and during the sea- 
son of 1900, from August Ist to November 15th, reported on forms 
16 to hâve distilled 18,848 gallons of apple pomace. 

(2) The internai revenue office reported on forms 193 that, in addi- 
tion to said pomace so reported as distilled on forms 15, said Cole re- 
ceived during said period the additional amount of 3,774 gallons of 
apple pomace. 

(3) The United States gauger's reports show that during said period 
Cole accounted for and tax-paid from said distillery 1,233 gallons of 
brandy. 

(4) The surveyed capacity of Cole's still was 70.13 gallons of spirits 
per each 24 hours of opération. 

(5) Cole operated during said period 388 hours. 
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A. M. Tillman, U. S. Atty. 
Frank P. Bond, for défendant. 

CIvARK, District Judge. In dealing with a case like this it is well 
enough to bear in mind that revenue laws are not like pénal laws, to 
be strictly construed, but should be construed fairly and reasonably, in 
such a manner as most efïectually to accomplisli the intention of 
Congress in passing thèse laws. United States v. Stowell, 133 U. S. 
1, 10 Sup. Ct. 244, 33 L. Ed. 555. It seems pertinent to remark, too, 
that this court is not now dealing with the original question of whether 
the assessment should hâve been made, but only with the question of the 
validity of an assessment already made by the proper ofïicer and the 
proper authority. The régulations and instructions so mucli rolied on 
by the défendantes able counsel in the argument at bar are intendcd to 
control the actions of officers concerned with making an original as- 
sessment against a distiller, and thèse régulations and instnictioiis do 
not purport to furnish rules of évidence for determining the validity 
of an assessment when that is called in question in this court. It would 
be quite beyond the province of such régulations and instructions to 
prescribe rules of évidence for the disposition of suits in this court 
Of course, such application of such rules and régulations was never 
contemplated by the authority promulgating them, but they were de- 
signed, as stated, to guide officers in the Treasury Department con- 
cerned with the administration of the internai revenue laws. This mis- 
apprehension as to the method in which we are dealing with this as- 
sessment and the application of thèse régulations and instructions ap- 
parently underlies much of the argument of the defendant's coimsel. 
With thèse preliminary observations the subject of the department 
rules and régulations may be dismissed as without application hère. 

It is aiso well to remark that the défendant bas settled and paid the 
taxes on so much of the spirits or brandy produced at his distillery as he 
properly reported according to law, and as should hâve been reported 
on the quantity of fruit or pomace reported as received and usod, and 
that is a closed transaction; certainly in the absence of some proper 
pleading and proper showing on which to open the account. This suit 
is not based upon a deficiency assessment, nor for material used in ex- 
cess of the capacity of the distillery, as estimated, according to law, 
under the first clause of section 3309 [U. S. Comp. St. 1901, 'p. 3158]. 
The suit is based on an assessment made under the second clause of 
section 3309, which provides: 

"If the commissioner finds that the distiller has not accounted for ail the 
splrlts produced by him, he sliall, from ail the évidence he can obtain, dpl(^r- 
mine what quantity of splrlts was actually produced by such distiller, aud 
an assessment shall be made for the difCerence between the quantity reported 
and the quantity shown to hâve been actually produced, at the rate of ninety 
cents for every proof gallon." 

The taxes were assessed on the ground that it appeared that the 
défendant had received and used in his distillery 2,774 gallons of 
pomace, and from which he should hâve produced and reported spirits 
produced at the rate of 1 gallon of spirits for every 14 gallons of 
pomace. The suit gives rise to the sharp, single question of the validity 
of this assessment, and it is clear beyond necessity for comment that 
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this suit does not involve the taking of a gênera! account betwecn 
the government and the défendant, but involves the single issue wbether 
the government has made out a case v/hich entitles it to recover. Tlie 
assessment itself, it must be borne in mind, is prima facie évidence, 
and, if not impeached, is sufficient to justify a recovery, although every 
fact on vvhich the defendant's liabilitv is ascertained is opcn to contesta- 
tion by him. United States v. Rindskopf, 105 U. S. 418, 26 L. Ed. 
1131. This is just the situation with vvhich we are now and hère deal- 
mg. Besides this prima facie shovving in favor of the valtdity of the 
assessment, there is a stipulation on file as a part of the proof, in which 
it is distinctly agreed that tlie défendant received the 2,774 gallons of 
pomace or fruit. The défendant does not now, by his pleadings or 
proof, offer to show the accidentai destruction of this pomace received 
by him, the spirits produced from which hâve never been reported. No 
showing is made as to what became of this pomace thus received, if 
not used. There is no showing that it was not in fact used, and the 
stipulation strongly supports the validity of the assessment made for 
the spirits, what should bave been reported in conséquence of this 
otherwise unaccounted for pomace. The fact that the défendant ac- 
knowledges receipt of the pomace fully justifies the finding that he 
used it, in the absence of any explanation otherwise accounting for what 
became of the material, and the use of the pomace of course justifies 
the conclusion that the défendant produced spirits at the rate of 1 
gallon to 14 gallons of pomace, which he has not reported or account- 
ed for, and he is therefore justly and legally subject to assessment and 
to the payment of the tax prescribed by law on the number of gallons 
thus circumstantially shown to bave been produced. 

The contention of the defendant's able counsel is based largely on 
the view that it is necessary to sustain this assessment in a suit brought 
thereon in this court by testimony direct and positive of the fact that 
the défendant produced the spirts from the fruit or pomace which he 
received and used at his distillery, and that this cannot be shown cir- 
cumstantially. No authority, however, is cited to support this position, 
except a régulation of the Treasury Department, in respect of which 
sufficient has been said. The issues in a suit in this court are to be 
determined just like any other issue in a civil case, by a fair prépondér- 
ance or weight of the évidence, and any necessary fact or élément may 
be determined by circumstantial évidence, or by direct évidence, or by 
both of thèse combined, as in other cases. A doctrine which would re- 
quire direct and positive évidence to the fact that distilled spirits were 
produced would make it altogether certain that the government would 
be defeated in well-nigh every assessment and suit of this kind. When 
a distiller is trying in this method to defraud the government, ail nec- 
essary précaution would be taken to conceal the fact of the production 
of the spirits from ail persons who might be in a position or willing to 
testify directly to the fact, and it must not be forgotten that in the case 
of a brandy distiller the government is not represented by any officer or 
agent présent in a position to detect and testify to a fraud of this kind. 
A rule requiring direct and positive testimony to the fact that the 
spirits were actually or certainly produced would make it certain and 
easy to defraud the government, and there is no question that it would 
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be defrauded constantly and extensively. Furttiermore, I may repeat 
and restate Ihat the burden is not on the government in the first in- 
stance to go behind the assessment made and certified, and to show 
either directly or circumstantially, the actual production of spirits, in 
order to uphold the assessment. As I hâve pointed eut, the assessment 
is prima facie valid, and sufficient to support judgment for the govern- 
ment, unless the défendant is able to show its invalidity. The assess- 
ment is good not only on account of the presumption in its favor in the 
absence of évidence to overturn it by the défendant, but, as I hâve de- 
clared, is strongly supported by the fact, admitted in the stipulation, 
that the pomace was actually received, and from which fact, in my opin- 
ion, it is entirely justifiable to infer that the material was uscd, and 
the proper quantity of spirits actually produced, any contrary view 
not being sustained by any explanation or showing made by this défend- 
ant. 

I conclude that the government bas made a case for recovery, and 
judgment will go accordingly. 



THE ROBERT BDRNETT. 

(District Court, S. D. New York. December 27, 1904.) 

1. Collision— Tows in East River— Tugs without Lookotits. 

Two tugs with tows, neither of which had a lookout on duty nor gave 
any signais, both hcld In fault for a collision between the tows iu East 
river. 

In Admiralty. Suit for collision. 

Henry W. Goodrich, for libellant. 
Carpenter, Park & Symmers, for the Robert Burnett. 
Henry W. Taft and William Greenough, for the railroad Com- 
pany. 

ADAMS, District Judge. This action was brought by William 
Bailey, as owner of the barge Bessie S., to recover the damages 
suffered by him through a collision between the barge, while in 
tow on a hawser of about 100 feet in length, in company with two 
other boats, of the tug Robert Burnett, and Car Float No. 26 in 
tow of the New York, New Haven and Hartford Railroad Com- 
pany's tug Transfer No. 5, about 3 o'clock p. m. of the 6th day of 
January, 1904, in the East River, about opposite pier 50. The Bur- 
nett and tow were bound from 96th Street to Port Johnson. The 
tow was light. The tide was ebb. The fact of there having been 
such a collision is disputed by the respondent. 

I find that the collision happened in the vicinity alleged, towards 
the middle of the river, but rather on the New York side. A col- 
lision of more importance occurred about the same time between 
the car float and the steamship Shimosa, docking at the upper side 
of new pier 36 (old 47), between Jefferson and Clinton Streets 
The tug had taken the float, about 225 feet long, in tow on her own 
starboard side at the lower side of pier 61 to be moved to the lower 
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side of old pier 49. They backed out and drifted down with the 
tide. While waiting to get in to pier 49, they were driven by the 
floating ice, in connection with the wind and tide, into the steam- 
ship. The collision with the Bailey occurred during the backing 
and drifting and was possibly not noticed by those on the No. 5 
cr the car float, although there is testimony to show that some 
men on the float observed the wound made in the Bailey and 
laughed at it. 

There is no doubt in my mind that the collision occurred, as 
claimed by the libellant, by the port stern corner of the float strik- 
ing the starboard side of the Bailey. No signais were given and 
neither the Burnett nor No. 5 had any lookout carefully attending 
to his duty. The collision seems to be directly attributable to such 
neglect and both the Burnett and the respondent must therefore 
be held for the damages. 

Decree for the libellant against the Burnett and the Railroad 
Company, with an order of référence. 



KRAUT V. UNITBD STATES. 

(Circuit Court, S. D. New York. October 27, 1904.) 

No. 3,520. 

1. CUSTOMB DUTIES— CLASSiriCATION— PaPEE BAGS— PRINTED MATTEB. 

Paper bags elaboiately printed with advertising matter relating to the 
goods intended to be paclced and sold witbin them are not "printed mat- 
ter" wltliln the meaiilng of paragraph 403, Tarlff Act July 24, 1897, c. 
11, § 1, Schedule M, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1073], but are 
dutiable as manufactures of paper uot specially provided for, under 
paragraph 407 of said act, 30 Stat. 189 [D. S. Comp. St. 1901, p. 1673]. 

On Application for Review of a Décision of the Board of General 
Appraisers. 

See 130 Fed. 392. 

This case relates to paper bags Imported at the port of New York by Adolf 
Kraut, which were elaborately printed with advertising matter relating to 
the goods intended to be packed and sold in the bags. They were classilied as 
manufactures of paper, under paragraph 407, Tarife Act .Tuly 24, 1897, c. 11, S 
1, Schedule M, 30 Stat. 189 [U. S. Comp. St. 1901, p. 16731, and were claimed 
by the importer to be dutiable as "printed matter," under paragraph 403 of 
said act, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1673]. This contention waw 
overruled by the Board of General Appraisers. (G. A. 5,606, T. D. 25,087.) 
The opinion of the board reads In part as follows : 

ï''ischer, General Appraiser. The clalm that paper bags upon which 
there appears printed matter are dutiable as printed matter under the pro- 
visions of paragraph 403 was declded by this board adversely to the Importer 
in an unpublished décision flled June 26, 1902, In the matter of protest 
78,671-F of Adolf Kraut. The board in that case said: "The fact that the 
bags hâve printed matter thereon will not make them dutiable under para- 
graph 403. The articles are paper bags, and hâve become by a process of 
manufacture a distinct article for use as such, and the prlntlng thereon is 
merely incldental thereto, and Is not a controlling feature." It may be ob- 
served that cartons and boxes made of paper frequently hâve on the outslde 
some printing to indicate the character, quantity, or quality of the mer- 
etaandlse packed and sold thereln, yet It cannot be said that those article» 
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iire properly dutlable as printed matter ; and thèse bags are In this partic- 
nlar in preclsely the same category. The board décision referred to above 
was afflrmed, without opinion, by the Circuit Court for the Southern District 
of New ïork, December 17, 1903, in the case of Kraut v. United States, 130 
Fed. 392. 

Howard T. Walden, for Importer. 
Henry A. Wise, Asst. U. S. Atty, 

Before HAZEL, District Judge. 

At the conclusion of the argument the court affirmed the décision 
of the Board of General Appraisers, without opinion. 



RODGERS V. BODKER CONTRACTING CO. 
(District Court, S. D. New York. December 16, 1904.) 

1. ShIPPING— LlABILITY OF SCOW FOE LOSS OF OaBGO OF STONE— LTING IN EX- 

posED Position. 

The owner of a scow ehartered by the day, wlth a man in charge, is 
liable to the eharterer for loss of her cargo of stone by her careening 
while she lay in an exposed position at the end of a pier where she was 
left by a tug, through the neglect of her m aster to haul her into the slip, 
where she would hâve been protected, which he could hâve done without 
dlfficulty. 

In Admiralty. Suit against owner of scow to recover for loss of 
her cargo. 

Peter S. Carter, for libellant. 
James J. Macklin, for respondent. 

ADAM S, District Judge. This action was brought by John C. 
Rodgers, the eharterer of scow No. 58, against the Bouker Contracting 
Company, the owner of said scow, to recover the damages sustained 
through the dumping and loss of a load of stone, at 55th Street, North 
River, on or about the 26th day of December, 1903. 

The scow was towed to the place on Friday, the 25th of December, 
and left at the end of the wharf. She remained there ail of the 25th, 
the master, instead of hauling into the slip, having endeavored to hire 
a tug for such purpose but could not get one at the price he was willing 
to pay. The weather remained comparatively calm and moderate dur- 
ing the day. The next day, however, wind arose in the morning from 
the westward and by 9 o'clock it was blowing at the rate of 36 miles. 
It subsequently increased and by noon it was blowing at the rate of 
more than 50 miles and it remained high the remainder of the day. 
During the storm the boat careened and the cargo was lost. 

The scow was hired by the day, the hire providing, according to cus- 
tom, for the use of the scow with one man in charge. 

The cause of the loss was the failure of the man in charge to move the 
boat to a secure place during the 25th, or in the early morning of the 
S6th. It was expected by the tug, which towed her to 55th street, that 
the master of the scow would haul her into the slip. It does not appear 
that there would hâve been any difficulty about doing that and the 
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master was offered assistance for such purpose by the master of anotlier 
boat lying in the vicinity, which he rejected. About 6 or 7 o'clock in 
the evening the boat swung around on one line, se that she was lying 
partly across the sHp. There is testimony to show that at this time 
the master had disappeared. The boat's position at the end of the 
pier was one requiring constant care, and in the absence of it, she 
took in enough water to cause the careening, with the resulting loss. 
I can not sustain the respondent's contention that the high wind was 
the proximate cause of the accident. Wlien that came, she should hâve 
been in a protected situation. 

It seems a clear case of liability on the part of the respondent for the 
neglect of its agent on the boat to observe the ordinary précautions re- 
quired by the circumstances. 

Decree for the libellant, with an order of référence. 



UEHLING V. LTON et al. 
(Circuit Court, W. D. Pennsylrania. January 13, 1905.) 

No. 12. 

1. Tbusts— Stock— IssuANCE— Equitable Liens. 

Where défendant held stock in trust for M., whlch was subject to <Je- 
fendant's équitable claim for services rendered in executing the trust, 
and complalnant's only claim to certain of such stock was ihrough M., 
complainant could not maintain a bill to compel défendant to transfer the 
stock to him without offering to satisfy defeudant's claim thereon. 

In Equity. 

G. K, Wright, for plaintifï. 

Lyon, McKee & Mitchell, for défendants. 

BUFFINGTON, District Judge. This is a bill in equity to com- 
pel Walter Lyon, one of the respondents, to transfer to Edward A. 
Uehling, the complainant, stock of the American Casting ilachine 
Company of the par value of $5,000. The stock in question came into 
Lyon's hands under an agreement in writing, dated March 6, 1900, 
signed by IL W. Hartman and J. W. Miller. Subsequently, by in- 
dorsement thereon, dated May 5, 1900, they specified the person to 
whom the stock should be issued. Mr. Hartman's interest in the stock 
and trust had been satisiied. He was called as a witness in the case, 
and noninterest by him in the subject-matter hère in dispute is con- 
ceded. Miller is not joined as a party to this suit, nor is it shown he 
has any knowledge thereof. It also affirmatively appears there was a 
dispute between him and Uehling in référence to the transactions in 
which this stock issued. No question is hère raised as to the nonjoin- 
der of Miller in this bill, and, in our view of the case, we need not con- 
cern ourselves therewith; but, if our conclusion were otherwise, and 
we regarded the case as one otherwise warranting a decree for the 
complainant, we would hâve difficulty in making such decree, owing 
to Miller's nonjoinder. Philadelphia v. River Front R. Co., 133 Pa. 
134, 19 Atl. 356; Gregory v. Stetson, 133 U. S. 579, 10 Sup. Ct. 422, 
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33 L. Ed. 792. In our view of the case, however, this question becomes 
of no importance, for on otlier grounds this bill must be dismissed. 
The contention of Lyon is that, while he received the entire issue of this 
stock in trust, such trust was one solely to H. W. Hartman and J. W. 
Miller. The facts proyen support this contention. There is no évi- 
dence of any trust or duty imposed upon or accepted by Lyon to 
Uehling, the complainant. The latter expressly stated in his testimony 
that he never had any dealings with Lyon, or, indeed, had any ac- 
quaintance with him. It is true that Lyon issued stock to Uehling, but 
such stock was part of Miller's share under the Hartman-Miller agree- 
ment ; and it was issued to Uehling, not because Lyon held it in trust 
for him, but because he held it in trust for Miller, and he issued it to 
Uehling by virtue of Miller's order. The unissued stock which is 
still in Lyon's hands the latter claims to hold as compensation for his 
duties and services under the trust to Miller. He says Hartman paid 
him his proportion of the compensation, but that Miller never has. If 
this be the case — and such seems to be the proof — it is apparent that 
while, as between Miller and Uehling the latter may be entitled to more 
stock than he has received, yet, as his claim to this particular stock is 
through Miller, he cannot compe! a transfer without first meeting the 
prior équitable claims of Mr. Lyon to this stock of Miller's for services 
rendered in executing the trust. In other words, Uehling's claim is 
through Miller, and he must accept Miller's stock subject to ail équita- 
ble charges against it for services rendered Miller. 2 Am. & Eng. 
Ency. Law, 1080; Appeal of the Mifflin County National Bank, 98 
Pa. 150. The latter, by assigning his stock to a third party, or direct- 
ing its issue to another, cannot thereby relieve it of pre-existing équita- 
ble charges or burdens resting upon it. Applying thèse principles to the 
facts before us, it is clear that there is no trust relation existing between 
Uehling and Lyon ; that any claim Uehling has to this stock is through 
Miller ; that, as to the stock, it was held by Lyon for Miller, but that 
it was subject to an équitable claim of Lyon against Miller for services 
rendered. It follows, therefore, that Uehling cannot compel a trans- 
fer of the stock by Lyon without discharging the latter's équitable claim 
upon the stock for services. Having sought équitable relief, he must 
do equity. Dwyer v. Wright, 163 Pa. 405, 29 Atl. 754. In the ab- 
sence of any offer by Uehling to satisfy what the proofs show is a just 
charge on Lyon's part as against Miller's stock, his bill. must be dis- 
missed. 

A decree in accord with thèse views may be prepared. 
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8. P. SHOTTER CO. v. LARSEN et al 

(Circuit Court of Appeals, Fifth Circuit. January 17, 1905.) 

NO. 1,391. 

1. Appeal— Mattees Reviewable— Consolidation or Suits. 

"Where cross-suits between the same parties, one in the Circuit Court 
and one in the District Court in admiralty, were by agreement trled to- 
getber on the same évidence, but separate judgments were entered in each 
c-ourt, a subséquent order of the trial judge finding that the causes were 
Consolidated into the admiralty case is not sufflcient to effect a nunc pro 
tune consolidation, and the judgment which remained of record in thi? 
Circuit Court la not reviewable on an appeal taken in the admiralty suit. 

2. Same— Waiveb of Ebror. 

Although a decree dlsmissing a Ubel In admiralty by a charterer to 
recover damages for breach of charter party was erroneous, it cannot be 
reversed, further than to award costs to the libelant, where with his 
acquiescence a portion of the damages clalmed by him were proved and 
allowed as a set-ofC in a cross-action brought agalnst him by the owners 
in another court, and no proeeedings hâve been prosecuted to reylew the 
judgment in such action. 

Appeal from the District Court of the United States for the Southern 
District of Georgia. 

For opinion below, see 129 Fed. 945. 

On September 1, 1902, J. A. Larsen and others, owners of the Norweglan 
ship Hercules, instituted a common-law action against the S. P. Shotter Com- 
pany in the city court of Savannah, Ga., to recover $5,000 alleged damages 
occasloned by the refusai of the S. P. Shotter Company to load the Hercules 
at the port of Savannah between the 3d and SOth of December, 1901 ; the 
claim being that the said ship was ready for loading under charter part^ ou 
said dates. On the 6th day of November, 1902, by proeeedings duly had, the 
said action was removed into the Circuit Court of the United States for the 
Eastern Division of the Southern District of Georgia. On the 20th day of 
November, foUowing, the S. P. Shotter Company flled a plea and answer to 
the said action, and thereafter on December 5, 1902, the Hercules then being 
in the port of Savannah, the S. P, Shotter Company caused the Hercules to be 
seized under a libel In rem for a breach of said charter party in deviating 
from her course and unreasonably delaying her arrivai at said port of Sa- 
vannah, thereby necessitating the hiring of another vessel to carry the cargo 
designed for her and frustrating the object of her charter ; the damages being 
named at .Çl.OOO.OO. The master of the Hercules, in behalf of owners, made 
claim for the said ship, and on December ]6, 1902, the owners filed an answer 
to the libel. Thereafter évidence was talten, which was agreed by counsel 
mlght be used in either case — the libel suit in the District Court and the 
common-law suit In the Circuit Court. Eollowlng this, we find in the tran- 
script the followlng entry, but without date, probably March 8, 1904 : 
"Testimony before the Court. 
"In the District Court of the United States for the Eastern Division of 

the Southern District of Georgia. 
"J, A. Larsen & Co., Owners of the Ship Hercules, v. The S. P. Shotter 

Company. 

"U. S. Circuit Court, Removed from City Court of Savannah. 

"The S. P. Shotter Company v. The Ship Hercules, Etc. 

"U. S. District Court, In Admiralty. Libel. 

"Consolidated and trled together before Judge Bmory Speer, without jury, 

by consent of attomeys. 

"Mr. Adams : The first cause was brought by Larsen & Ce, owners of the 
Hercules, against the Shotter Company, in the city court That cause was 

134 F.-45 
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removed to this court Subsequently Shotter Company flled a libel in rem 
against the Hercules in this court. The question is, who is entitled to go 
forward? I suppose we do, as we broïight the flrst case — the Larsen case. 

"Mr. Owens : I do not know that that gives him the right to go forward. 
ïhe Larsen case was removed from the city Court. We brought the original 
case in this court in admiralty. I do not understand the faet that they flled 
suit In the state court, whlch was removed to this court, gives them the right 
to open the case. 

"Judge Speer: Are the cases Consolidated? 

"Mr. Owens : We hâve agreed to try them both. By consent both cases are 
to be tried together, because the testimony is the same in both cases — the 
original case brought in this court in admiralty, and the other case is in the 
Circuit Court, removed from the city court of Savannah. * * * " 

To an opinion flled by the District Judge on March 11, 1904, we find the 
following preamble : 

"In the Circuit Court of the United States for the Eastern Division of 
the Southern District of Georgla. 

"Removed from the City Court of Savannah. 

"J. A. Larsen et al., Owners of the Ship Hercules, v. The S. P. Shotter Co. 

"In the United States District Court for the Eastern Division of the 

Southern District of Georgia. 

"In Admiralty. Libel, Etc. 

"The S. P. Shotter Co. v. The Ship Hercules, Etc. 

"By consent both cases were Consolidated and heard before Judge Speer, 

sitting as judge of the Circuit Court and District Judge, without a jury. 

"Samuel B. Adams, attorney for plaintifC in Circuit Court, and procior for 
respondent in District Court. 

"George W. Owens and Walter G. Charlton, attorneys for the S. P. Shotter 
Company, défendant In Circuit Court, and proctors for the same company, 11- 
belant in District Court. 

"Opinion. March 11, 1904." 

On the 17th day of March, 1904, the transcript shows a final judgment in 
the Circuit Court as follows : 

"Final Judgment. 

"In the U. S. Circuit Court for the Southern Dlsti-lct of Georgla, B. D. 

Case Removed from the City Court of Savannah. 

"J. A. Larsen et al., Owners of the Ship Hercules, v. S. P. Shotter Company. 

"The above-stated cause having been heard by the court without a jury 
under the agreement of counsel, and it appearing that there is no dispute as 
to the amount of damages payable under the opinion of the court heretofore 
flled, and that the said damages amount to eight hundred and ninety (890) 
pounds sterling, it Is now consldered and ordered that the above-named plain- 
tifCs, J. A. Larsen et al., do recover from the above-named défendant, the S. P. 
Shotter Company, the sum of four thousand and three hundred and twenty- 
flve dollars and forty cents ($4,325.40), less the sum of three hundred and 
eighty-one dollars and four cents ($381.04), allowed to the said Shotter Com- 
pany ; that Is to say, that the said plaintiffs do recover the sum of three thou- 
sand nine hundred and forty-four dollars and thirty-six cents ($3,944.36), with 
interest from date of suit in city court of Savannah, to wit, the Ist day of 
September, 1002. 

"It Is further consldered and ordered that the said plaintlfCs do recover ail 
costs of court, to be taxed by the clerk. 

"In open court, this 17th day of March, 1004. 

"Emory Speer, Judge." 

Indorsement: "In the U. S. Circuit Court for the Southern Dist. of Geor- 
gla, E. D. J. A. Larsen et al., Owners of the Ship Hercules, v. S. P. Shotter 
Co. Removed from the Olty Court of Savannah. Final Judgment. Flled 
March 17, 1904. S. F. B. GiUespie, Deputy Clerk. Adams & Adams. Davis 
Freeman." 
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On the same day the transcript shows the following entry of judgment m 
the District Court : 

"Final Decree, 
"In the U. S. District Court for the Southern District of Georgia, B. D. 

In Aduilralty. 
"S. P. Shotter Company, Llbelant, v. ghip Hercules. 
"In the above-stated admiralty cause, heard by consent with the common- 
law case between the same parties, it is consldered and ordered that judgment 
be and the same is hereby given in favor of the above-named Hercules and its 
owners, and that the libelant, the above-named S. P. Shotter Company, do 
pay ail costs of court, to be taxed by the clerk. 
"In open court, this 17th day of March, 1904. 

"Emory Speer, Judge." 
ludorsed on back : "In the U. S. District Court for the Southern District 
of Georgia, Eastern Division, S. P. Shotter Company. Libelant, v. Ship Her- 
cules, etc. In Admiralty. Final Decree. Filed March 17, 1904. S. F. B. 
Gillespie, Deputy Clerk. Adams & Adams. Davis Freeman. Recorded in Ad- 
miralty Record E, folio 147." 

Thereaf ter, on May 17, 1904, the following pétition was filed, to wit : 

"In the District Court of United States for Southern District of Georgia, 

Eastern Division. In Admiralty. Libel in Rem. 

"S. P. Shotter Company v. Bark Hercules, Her Tackle, Etc. 

and 

"In Fifth Circuit Court of United States for Southern District of Ga„ 

Eastern Division. Damages under Charter Party. 

"J. A. Larsen et al. v. S. P. Shotter Company. 

"To the Honorable Emory Speer, as Judge of said Courts : 

"The pétition of the S. P. Shotter Company, libelant and défendant, re- 
spectively, in the above-entitled causes, respectfully shows : 

"(1) That heretofore, to wit, on the eiglith day of March, 1904, there were 
sounded for trial, no jury being présent, the libel of S. P. Shotter Company 
against the bark Hercules, her tackle, fumiture, et cetera, then pending in the 
District Court of the United States for the Southern District of Georgia, 
Eastern Division, and the case of J. A. Larsen and others, owners of the said 
barlc Hercules, then pending In the FIfth Circuit Court of the United States 
for the Southern District of Georgia, Eastern Division, having been removed 
to that court by the défendant, the said S. P. Shotter Company, from the clty 
court of Savannah. 

"(2) That in order to save delay and expense, your honor, acting upon the 
conviction that the said causes had been Consolidated, proeeeded to try the 
same without the intervention of a jury. 

"(3) 'That on March 11, 1904, your honor delivered an opinion, sounding in 
both cases, apparently in the District Court, which said opinion or décision 
recited such facts as seemed to your honor pertinent to the conclusion reached 
by your honor, but not referring to certain undisputed facts which upon 
another hearing may bave a bearlng upon the points involved. In this déci- 
sion a decree was directed to be entered In consonance with flndlngs of your 
honor, the décision being in favor of the said owners of the bark Hercules and 
against the said S. P. Shotter Company, although the damages proved by the 
latter In the admiralty proceeding were allowed by the way of set-off. 

"(4) That upon the minutes of both courts It appears that this décision was 
filed on March 11, 1904, but as a matter of faet, as is shown by the entry on 
the décision Itself, It was not filed until the following Aprll term, and on the 
21st day of April, 1904, although judgments were entered in both of said 
causes on March 17, 1904, against the said S. P. Shotter Company. 

"(5) That whllst said décision was read by your honor on said March 11, 
1904, it was not filed on that date, nor until the 21st of Aprll, 1904 ; the said 
décision having been retained by your honor for correction. 

"(6) That whilst doubtless Intended to do so, the said décision as filed does 
not speclally find the facts and the conclusions of law, and Is not In shape to 
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be carried to the Circuit Court of Appeals, If the case was tried In the Cir- 
cuit Court, although It Is in shape for appeal if tlie causes were tried and de- 
termlned in tlie admiralty case in the District Court. 

"Wherefore your petitioner prays tliat a ruie nisi be issued, to be directed to 
J. A. Larsen, H. Larsen, O. O. Rosland, Hans Andersen, O. M. Riis, Osten 
Olsen, J. H. Beclc, Alf Gundersen, H. A. Tobiasen, and Ctiarles H. Euss Com- 
pany, as the claimants in ttie one cause, the plaintifCs in the other, and to be 
served upon their counsel of record, calling upon them to show cause why 
the said décision should not be so remodeled as to specially iind the fatts in- 
volved and the conclusions of law reached, in order that an appropriate bill 
of exceptions may be presented by your petitioner, and that in ttie meanwliilo 
the time be extended ùntil the further order of the court herein for the fliing 
of a supersedeas bond. And your petitioner will ever pray, etc. 

"G. W. Owens, 
"Walter G. Charlton, 
"Counsel and Proctors for S. P. Shotter Co." 

A rule to show cause, as prayed for In said pétition, was duly issued, and 
the pétition seems to hâve been disposed of by the following : 

"In the Di^rict Court of the United States for the Southern District of 
Georgia, Eastern Division. 

"In Admiralty. Consolidated Cases Tried In District Court under Nanie 

of S. P. Shotter Company v. Ship Hercules, Her Taclîle, Etc. 

J. A. Larsen et al., Claimants. 

"S. P. Shotter Company v. The Ship Hercules, Her Taclile, Etc. 

J. A. Larsen et al., Claimants. 

and 

"J. A. Larsen et al. v. S. P. Shotter Company. 

"Upon hearing the rule heretofore Issued In the above matter, It Is adjudged : 

"(1) That the said causes were Consolidated into the admiralty case of 'S. 
P. Shotter Company v. Ship Hercules, Her Tackle, Etc., and J. A. Larsen et 
al., Claimants,' and that any appeal which may be taken proeeed in said name. 

"(2) That the appeal is to be taken as from March 17, 1904, but by consent 
the appellant is hereby allowed 20 days beyond the regular time in which to 
présent and take any appeal from the decree. of the court herein ; the fillng 
of said appeal proceedings, if necessary to carry into efifect this order, to be 
nunc pro tune of a date within the time for appeal. 

"(3) That any supersedeas bond glven shall amply protect the appellees in 
the amount of their recovery. Emory Speer, Judge." 

Thereafter, on May 24, 1904, the following pétition for appeal was flled : 

"S. P. Shotter Company, Appellant, v. Ship Hercules, Her Tackle, Etc., 

and J. A. Larsen et al., Appellees. 

"To the Honorable the United States Circuit Court of Appeals for the Fifth 

Circuit : 
"The appeal of the above-named appellant respectfully shows : That on or 
about December 5, 1903, the above-named appellant, S. P. Shotter Company, a 
corporation of the state of West Virginia, exhibited its libel in the District 
Court of the United Statea for the Southern District of Georgia, Eastern Di- 
vision, against the sliip Hercules, her tackle, furniture, apparel, et cetera, and 
against ail persons Intervening for their Interest In said vessel, for a cause 
of damage, civil and maritime, praying, among other things, for the reason 
set forth in said libel, th^t the said ship Hercules, her tackle, furniture, ap- 
parel, et cetera, and ail persons claiming any right, title, or interest In said 
ship, mîght be condemned to pay the demands of said appellant, the damages 
and costs in said libel mentloned. That procesa Issued out of said court, hav- 
Ing been served on the said ship Hercules, her tackle, furniture, apparel, et 
cetera. J. A. Larsen, H. Larsen, O. O. Bosland, Hans Andersen, O. M. Riis, 
Osten Olsen, J. H. Beck, Alf Gundersen, H. A. Tobiasen, and Charles H. Rusa 

Company, claimants, did on the — day of December, 1903, as owners of 

said ship Hercules, her tackle, furniture, apparel, et cetera, file answer to 
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said libel In the said District Court, praying that said libel be dismissod, witli 
their costs in that behalf, as by référence to said libel and answer will more 
l'ully appear. Tbat the said cause came on to be heard before the Honorable 
Emory Speer, as judge of said District Court, on or about the 8th, 9th, and 
lOth days of March, 1904, and at the same time and Consolidated therewitii, 
!ind as a part of the same, tbere came on to be heard before the said juûg(> 
of said District Court, a case of the said J, A. Larsen, H. Larsen, O. O. lîos- 
land, Hans Andersen, O. M. Riis, Osten Olsen, J. H. Beck, Alf Gnndersen, 
H. A. Tobiasen, and Charles H. Russ Company against said S. P. Shotter Com- 
pany, brought by them as owuers of said ship Hercules upon precisely the 
same issues ; the said cases having been Consolidated into the name of the 
said admiralty case and tried in the District Court before the judge thereof, 
in order to save expense and avoid delay. That the said Consolidated cause 
being heard in said District Court as aforesaid, on the admiralty side thereof, 
the said judge, having advised thereon, delivered an opinion therein on March 
11, 1904, wherein it was dlrected that a decree be entered In favor of the ap- 
jjellees and against the appellant for the sum claimed by said appellees to be 
due them, less the amount proved by the said appellant as damages, and 
that ail costs be allowed against the appellant. That on March 17, 1904, the 
said appellees entered up a decree against the appellant, as dlrected in said 
opinion, in the principal sum of thirty-nine hundred and forty-four dollars 
and thirty-six cents, with interest from September 1, 1902, and a decree against 
said appellant for ail costs. This appellant is advised and Insists that the 
naid décision and decrees are erroneous, inasmuch as this appellant was en 
titled to the damages and costs In said libel claimed and set forth, and that the 
said appellees were not entitled to the sum in said decree named, or to auy 
other sum', from this appellant, or to any costs, and this appellant, for this 
and other reasons, appeals from the whole of said décision and decrees in 
favor of the appellees to the next United States Circuit Court of Appeals for 
the Flfth Circuit, at such place within its jurisdiction as It may be held ; and 
on said appeal it intends to hâve said Consolidated cause heard anew in the 
said United States Circuit Court of Appeals for the Flfth Circuit, on the 
pleadlngs and proof in the said District Court. 

"And it prays tliat the record and proceedings may be returned to the 
United States Circuit Court of Appeals for the Flfth Circuit, and that said 
decrees may be reversed, and that such other decree may be made thereon 
as to the said United States Circuit Court of Appeals may seem just, and that 
the appellees may be condemned to pay to this appellant its damages and 
costs in the premises. George W. Owens. 

"Walter G. Cbarlton, 

"Proctors for Appellant." 

On this pétition was iiidorsed as follows ; "Appeal allowed In open court 
this May 24, 3904. Emory Speer, District -Tudge." 

Assignments of error and bond were duly filed, and the case thus brought 
hère for review. 

In appellant's brief we flnd the following: "The commou-law case having 
been removed into the Flfth Circuit Court of the Southern District of Georgia, 
Bastern Division, by the appellant, and the issue involved in the two causes 
being the same, they were consolidated into the said admiralty cause then 
pending in the District Court of the Southern District of Georgia, Bastern 
Division, and disposed of by the judge thereof, who found for the appellees, 
although, as we will contend, allowing the claim of the appellant — a conclusion 
which should hâve disposed of the case in our favor. As it is, the net resuit 
of the décision Is a judgment against the appellant for $3,944.36." 

In appellees' brief we find: "The first case brought was by Larsen et al., 
as owner of the Hercules ; this being the common-law action flled in the city 
court of Savannah on the Ist day of September, 1902. The answer of Shotter 
& Company to this action was flled after the removal, namely, on November 
20, 1902. The libel in rem of the Shotter Company against the ship was flled 
in the District Court December 5, 1902. The two cases were consolidated and 
tried together before Judge Speer, without a jury, by consent of the attorneys." 

On the hearing, on inquiry from the court, the counsel for both appellant 
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and appellees stated that no point was made upon the question of consolida- 
tion, and agreed tliat this appeal brought up ail the merits. 

Walter G. Charlton, for appellant. 
Samuel B. Adams, for appellees. 

Before PARDEE and SHELBY, Circuit Tudg-es, and TOULMIN, 
District Judge. 

PARDEE, Circuit Judge, after stating the facts, delivered the opin- 
ion of the court. 

We are not advised of any précèdent or authority warranting the 
consolidation of suits pending in différent courts of différent jurisdic- 
tions ; but, assuming for this case that an effective consolidation might 
hâve been ordered by the court and agreed to by the parties, the case 
shows that, up to and including the entry pf the final judgment in the 
common-law case in the Circuit Court and the entry of the iinal decree 
on the libel in the District Court, there was, by the record, no consolida- 
tion of the two cases. The statements of counsel at the commencement 
of the hearing before Judge Speer amount to no more than an agree- 
raent to try the cases together. It appears that the judge inquired: 
"Are the cases Consolidated?" The answer of counsel was: "We 
hâve agreed to try them both. By consent both cases are to be tried 
together, because the testimony is the same in both cases." The finding 
of the court in the order of appeal as follows: "It is adjudged that 
the said causes were Consolidated into the admiralty case of 'S. P. 
Shotter Company v. Ship Hercules, Her Tackle, Etc., and J. A. L,arsen 
et al., Claimants,' and that any appeal which may be taken proceed in 
said name" — and the judicial admissions of the parties in their briefs 
and at the bar seem to be ineffective and insufficient to work out a nunc 
pro tune consolidation. It is to be noticed that by none of thèse was 
the judgment of the Circuit Court rescinded or made in any way the 
decree of the admiralty court, so as to be reviewed therewith. 

From this it appears that the only questions we hâve before us on this 
appeal are those which arise in the admiralty case. From the pleadings 
and évidence therein, we find that there was a déviation in the voyage 
outlined in the charter party for the ship Hercules, and an unreasonable 
delay in reporting said ship to the libelant for cargo under the charter 
party. The évidence further shows that even if the ship was compelled, 
through strikes at Hamburg, to deviate and go to Porsgrund for re- 
pairs, she was there detained longer than was necessary to make the 
repairs resulting from her injuries at Tybee Bar, and that the occasion 
was taken advantage of to re-metal, caulk, re-treenail, and otherwise 
improve and rehabilitate the ship to meet the demands of the Norwegian 
authorities and retain her A 1 classification, ail of which resulted in de- 
lay, to the injury of the libelant. It follows that, when the Hercules did 
report, the libelant had a right to refuse to accept her, treat the contract 
as broken, and recover the damages suffered by the owners' breach of 
the charter party. As to thèse damages, it appears by the record that, 
so far as proved, they were, through the acquiescence, if not the con- 
sent, of the libelant, allowed toward compensation of the judgment for 
the owners' damages allowed in the case at law. It does not seem that 
thèse damages should be twice allowed, and therefore it follows that, 
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so far as the case before us is concerned, the libelant was not entitled to 
recover damages, but was entitled to his costs, and the cnly logical de- 
cree for this court to render is to affirm the decree appealed from and 
award costs in both courts to the Hbelant ; and it is so ordered. 



FAIRMONT COAL CO. v. JONES & ADAMS CO. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1905.) 

No. 1,107. 

1. BAILMENT— DUTT AND LlABILITY OF BaILEE— CONSTRUCTION OF CONTRACT. 

Tlie common-law duty of a bailee for hire with respect to the tliing 
bailed Is to exercise a reasonable degree of care and slîill for its prés- 
ervation, and unless he bas undertaken, by the terms of his contract, 
express or implied, to become an insurer, he is not liable for the de- 
struction of the thing bailed from an unforeseen cause which he could 
not control ; and stipulations in his contract which merely déclare a 
liability which the law would impose upon the facts neither incroase nor 
change his obligation. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Baîlment, § 40.] 

2. Same— Ageeement to be "Eesponsible" for TniNG Bailed, 

Plaintiff and défendant entered into a contract by which défendant, 
the lessee of a coal dock, was to act as bailee and agent in receiving, 
storing, re-shipping, and selling coal produced by plaintiff. The con- 
tract provided that plaintiff should remain the owner of the coal until 
it was sold, and fix the selling price, défendant to receive a commis- 
sion on the sales and to guaranty the accounts; that plaintiff should 
insure ail coal consigned, "and deliver the same safely alongside" de- 
fendant's dock, which should "thereupon be responsible to said first 
party for ail coal after such delivery alongside its dock," and însure 
the same, and pay taxes thereon, and guaranty weights as per bills 
of lading, being compensated therefor and for dock rents by the pay- 
ment by plaintiff of a stated price per ton for loadiug and reloadlng. 
Eeld that, in view of the other provisions of the contract, the provision 
that défendant should be responsible for tbe coal after its delivery 
was not inteuded to enlarge its comnïon-law liability as bailee by 
making it an insurer against ail possible contingencies, but to mark 
the time when such liability should commence, and tliat it was not 
liable for a loss of coal tbrough a coilapse of its dock occurriug without 
any fault or négligence on its part. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

The plaintiff in error sued in assumpsit to recover the value of certiiin 
coal consigned to the défendant, and lost wliile in the defendant's possession ; 
also to recover the balance due upon open account, and for the proceeds of 
the sale of certain other coal consigned and not accounted for. 

The plaintiff in error, a corporation of the state of West Virginia, shipped 
coal, upon consignment, to the défendant in error at Ashland, Wis. The 
latter had leased a dock extending over and into the waters of Ashland Bay, 
and controlled and managed it. The contract betvveen the parties, dated 
April 24, 1902, recites that the plaintiff is engaged in the production of 
bituminous coal in the state of West Virginia, and that the défendant 
is engaged in the opération of coal docks at Duluth, Minn., and Ashland. 
Wis., and in marketing coal therefrom ; that the plaintiff is desirous of 
reaching territory tributory to the docks of the défendant, and thereupon 
appoints the défendant its agent in the storing, handling, and selling of its 
coal in Duluth and Ashland, upon the following conditions: (1) Plaintiff 
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agreed to fumlsh, and the défendant to recelve, 25,000 tons of Falrmont coal 
between May and September, 1902, and tliereafter, during the remainder 
of the season of navigation, such additlonal quantlty as may be agreed upon. 
(2) The coal furnished should be upon consignaient, and remaln the property 
of the plaintifC untll sold and delivered to buyers, no property interest being 
acquired by the défendant in any of the coal so furnished; the défendant to 
guaranty ail collections, and the selling priée to be flxed by the plalntiff. (3) 
No other bltuminous coal to be handled by the défendant, except upon written 
consent of the plaintlff. (4) The défendant to advance freights from Lake 
Erie ports to its docks,' and to deduet the amount advanced upon settle- 
ments. (5) The plaintifE to insure ail coal consigned "and deliver the saine 
safely alongside" the defendant's dock, who "shall thereupon be responsible 
to said flrst party for ail coal after such delivery alongside Its dock," and 
insure the same, and pay taxes thereon, and guaranty weights as per bills 
of ladlng. (6) The défendant to enter into no contract for sale for future 
delivery, except as should be deslgnated by the plaintifC. (î) The Instruc- 
tions of the plaintifC as to priées, terms, and conditions of sale to be abso- 
lutely carried out, so that wlthln the common territory the selling priées 
fixed by the plaintifC should be, under substantially similar circumstances, 
uniform' and without favor or discrimination. (8) The plaintifC to pay the 
défendant 15 cents per ton for unloading from vessels, and 17 cents per 
ton for reloading coal, if not screened, and 25 cents per ton for screening 
and reloading coal. Thèse charges to Include dock rents, taxes, Insurance, 
and the guaranty of weights. (9) The priées stated to cover coal screened 
at the dock. (10) PlaintifC to pay the défendant a commission of 5 per 
cent, for selling screenings, and 4 per cent, for other grades ; the percentage 
to be based on the selling prlce of coal at the dock, as sanctioned by the 
plaintifC. (11) PlaintifC not to eompete with the défendant In making sales 
of Fairmont coal in the territory specifled, with the privilège reserved to the 
défendant to sell cargo coal under conditions stated. (12) The commission 
provided to cover the total cost to the plaintifC for marketing direct to deal- 
ers or consumers ; the défendant not to sacrifice any part of its commissions, 
or directly or Indlrectly to make other concessions to Influence trade, or sell 
through others than those employed exclusively as the direct représentatives 
of the défendant at flxed salaries. (13) Settlements to be made on the 2ûth 
of eaeh month, covering the transactions of the precedlng month. (14) The 
défendant to keep accurate record and books of account, and to report as 
the plaintifC may from tlme to time require, with the right reserved to 
plaintif! to examine and audit the books of account of the défendant. (15) 
At the expiration of the contract, coal consigned and remaining upon the 
docks of the défendant shall be purchased by the défendant at the then market 
falue. 

On September 28, 1902, part of the coal dock at Ashland leased by the 
défendant suddenly collapsed, and there sank with it into about 20 feet of 
water some 6,300 tons of coal so consigned. A considérable portion of this 
coal was recovered at an expense incurred by the défendant of $2,689.78, but 
1,671.35 tons were totally lost. The fact is stipulated that the collapse of 
the dock and the loss of the coal occurred without fault or négligence upon 
the part of the défendant. The court below ruled that the plaintifC should 
not recover the value of the coal lost, and also charged against the amount 
due from the défendant the expense incurred in saving the portion of the coal 
recovered. To review thèse ruiings, thls writ of error is sued eut 

W. H. McSurely, for plaintiff in error. 
F. B. Johnstone, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

JENKINS, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

The relation created by the contract in question, as between the par- 
ties thereto, was that of principal and agent, principal and factor, bailof 
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and bailee. The common-law duty of the bailee with respect to the 
thing bailed is to exercise a reasonable degree of care and skill for 
its préservation. He is not liable for loss or injury to the thing 
bailed, occurring either by vis major, or from unforeseen and un- 
expected causes not naturally to be expected, and which couîd not 
be guarded against by reasonable foresight. He is not an insurer. 
It is, of course, compétent for the bailee to enlarge his common- 
\3lW liability, and where he has expressly undertaken, by contract 
■express or implied, to assume the character of insurer, he is liable 
for the destruction of the thing bailed, although occurring from an 
unforeseen cause w^hich he could not control. Sturm v. Boker, 150 
U. S. 312, M Sup. Ct. 99, 37 L. Ed. 1093. The bailee hère is there- 
fore liable, if liable at ail, because of the stipulations of the con- 
tract. In the construction of that contract it is to be remembered 
that, if its terms merely déclare the liability which the law upon 
the facts would impose, the obligation of the bailee is neither in- 
creased nor changed, for, as Story observes, the gênerai rule in 
the construction of spécial contracts of this kind is not to expound 
the contract unfavorably to the bailee beyond the obvions scope 
of its terms. Story, Bailm. § 35. Thus Blackstone states that a 
bailee "who undertakes specially to keep the goods safely and se 
curely" obligates himself to the ordinary diligence which the com- 
mon law demands (2 Bl. Comm. 452) ; otherwise, however, if the 
term of the contract is to do that absolutely which the law does 
not require to be done. Of this class are many of the cases cited 
by the plaintifif in error. Direct Navigation Company v. Davidson 
(Tex. Civ. App.) 74 S. W. 790; Harmony v. Bingham, 12 N. Y. 99, 
62 Am. Dec. 142 ; Coal Company v. Richter, 31 W. Va. 858, 8 S. 
E. 609 ; Reinstein v. Watts, 84 Me. 139, 24 Atl. 719 ; Tindall v. 
McCarthy, 44 S. C. 487, 22 S. E. 734. Thèse cases are wanting in 
the élément of agency, and merely emphasize the rule, so that the 
question résolves itself to this: Did the défendant in error by the 
stipulation of the contract become an insurer of this coal against 
ail possible contingencies? In what respect, if at ail, was its com- 
mon-law liability enlarged? The solution of thèse questions rests 
upon the proper construction of the fifth paragraph of the contract. 
read in the light of the situation disclosed by the other clauses of 
the contract. That paragraph is as follows : 

"Flfth. The flrst party shall Insure ail cargoes of eoal consigned to the 
second partj^ and dellver the same safely alongslde second party 's docks, 
and said second party shall thereupon be responslble to said flrst party 
for ail coal, after such delivery alongside its docks, and shall insure ail 
such coal upon receipt of the same at Its own expense, and shall also pay 
any taxes that may be thereafter levied upon the same ; and also guarantee 
to the flrst party welghts as per bills of lading, but said bllls of lading shall 
be accompanled by manifests showing initial, number and contents of each 
car, evidencing the coal covered by such bills of lading. Thèse charges shall 
be conaidered as part of the cost of storing and handling." 

The agreement made the défendant in error the selling agent of 
the plaintiff in error at Ashland and Duluth. The coal was to 
remain the property of the bailor until sold and delivered by the 
bailee, and until the proceeds were accounted for. Then, and then 
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only, would the bailee hâve any right in the accounts arising from 
the sale, or any right of action against the purchaser. The bailee 
guarantied the collection of the accounts. The coal could only be 
sold at such priées as the bailor should from time to time direct. 
The bailee should nothandle bituminous coal on its own account, 
or any consigned by others. It should advance the necessary 
freights from Lake Erie ports, deducting the amount from sales 
made. The bailor allowed the bailee 15 cents per net ton for load- 
ing coal from the vessel, and 17 cents per net ton for reloading un- 
screened, and 25 cents per net ton for screening and reloading coal. 
Such allowance was to be considered an équivalent for ail dock 
rents, taxes, insurance, and guaranty of weights by the bailee. The 
bailee was to receive a commission of 5 per cent, for selling screen- 
ings, and 4 per cent, for other grades of coal, based upon the selling 
price, as authorized from time to time by the bailor; and the bailee 
was debarred from making any concessions of its commission, or 
of the storage or handling charges, to secure trade, whereby ail 
cutting of priées was prevented. It is difficult to conceive of a 
contract which could be drawn more certainly to deprive the bailee 
of ail discrétion, or to continue the bailor in uncontrolled authority 
over the thing bailed. In the conditions established by the con- 
tract there is nothing to lead us to suppose that the bailee designed 
to enlarge its common-law liability, except as may be spelled out 
by the précise language of this fifth paragraph. By that the bailor 
insured the consignments of coal while in transit from its mines to 
the lake ports for shipment, and on the voyage through the lakes 
to the port of delivery, and undertook to deliver the cargoes safely 
alongside the dock at Duluth and the dock at Ashland; and there- 
upon, says the contract, the bailee shall "be responsible to said first 
party for ail coal after such delivery alongside its docks." So that, 
in the iast analysis, the question turns upon the proper meaning 
to be given to the word "responsible," as employed in the contract. 
Does it mean liable as insurer, or does it mean that the responsi- 
bility of the bailee shall begin when the vessel containing the coal 
is safely alongside the dock? We think that the latter, in view 
of the conditions ,of the contract, is the natural and correct mean- 
ing to be given to the term. The bailor was to insure its coal up 
to that time. After that time, in considération of the commission 
allowed, the bailee was to insure. The term "responsible" is em- 
ployed in connection with the subject of insurance. The time of 
delivery to the bailee — the time when the obligation to insure 
commenced — was the time of the arrivai of the vessel safely along- 
side the dock. That marked the time when the duty of the bailor 
ended and the duty of the bailee began. If the bailee assumed the 
character of an insurer, and became absolutely responsible to the 
bailor for the return of the coal or its proceeds, why should the 
contract provide that the former should insure the coal? This 
clause means to us that the bailor recognized the contingencies of 
loss attaching to its.continued ownership of the coal; that it must 
bear thè loss occurring through fîre, and sought to protect itself in 
that respect, but at the expense of the bailee. The same observa- 
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tion would apply with référence to the provision for the payment 
of taxes. The intent of the parties, as we read this contract, was 
that the liability of each is to be measured by the law of the land, 
except as to those matters expressly mentioned, with respect to 
which that Hability was enlarged. This reading is strengthened 
by a provision of the first clause which, although connected with, 
and possibly limited to, the subject of the dehvery and receipt of 
coal, may well be held to characterize the gênerai intent as to the 
duty of .each, in the absence, at least, of any express provision 
enlarging the common-law liability. That clause is as foUows : 

"Both parties in entering into tins agreement realize the uncertainty of 
nbsolute deliveries growing out of strikes, casualtios or otlier causes beyond 
the control of either party, and It is hereby mutually acknowledged that the 
intent of this agreement is not to hind either party as to failure to perforai 
or modlfled performance by reason of matters beyond the control of the 
party in default, but th,st the coal shall be shipjicd and aceepted by the 
second party as per delivery specified so far as the labor and the physlcal 
conditions at the respective plants and the ability of the carriers wlll permit." 

The loss concededly occurred by unforeseen accident, and with- 
out default or négligence on the part of the bailee. Its liability as 
insurer is not established by any express term of the contract. We 
do not think that it can be fairly implicd. Nor is there anything 
in the surrounding conditions which would warrant a construction 
to work out liability as insurer. 

The judgment is afïîrmed. 



UNITED STATES v. NORTHERN PAC. R. CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. January 4, 1903.) 

No. 1,961. 

Jtjeisdiction ov Fédéral Cotjbts— Sxjits bt United States. 

Where a statute making provision for sults by the United States does 
not deslgnate the tribunal in which they shall be instituted, when brought 
in a fédéral court, they fall within the gênerai grant of jurisdiction found 
in Judiclary Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 
1901, p. 508], and are subject to the limitations therein expressed. 

Same— District or Suit— Corporations. 

For jurlsdictional purposes, under .Judiclary Act Aug. 13, 1888, c. 860, 
§ 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508], a corporation is an "in- 
habitant" only of the state under which it was incorporated, and is not 
suable elsewhere wlthout its consent. 

[Ed. Note.— For cases In point, see vol. 13, Cent. Dig. Courts, §§ 814, 
860.] 

Equitt— Necessary Parties. 

To a suit by the United States in a Circuit Court in which the annul- 
ment of a contract between corporations is sought as a necessary incident 
to other relief prayed for, ail the corporations which are parties to sueh 
contract and whose interests wlll be substantially affected by its cancella- 
tion are indispensable parties ; and ' the court cannot proceed to try the 
case on the merits where it is wlthout jurisdiction of one of such cor- 
porations. 
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Appea! from the Circuit Court of tlie United States for the Distriet 
of Minnesota. 

For opinion below, see 130 Fed. 546. 

On Jnly 21, 1890, the United States of America flled Its blll of complaint In 
the Circuit Court of the United States for the District of Minnesota against 
the Northern Paciiic Railroad Company, the Northwestern Telegraph Com- 
Jjany, and the Western Union Telegraph Company, the averments of which 
were substantially as follovvs: The Northern Pacific Railroad Company was 
iucorporated by an act of Congress approved July 2, 1864 (13 Stat. 365, e. 217), 
for the purpose of building and maintaining a continuons railroad and tele- 
graph line from a point on Lake Superior in Minnesota or Wisconsin to Puget 
Sound and Portland in the state of Oregon. A subsidy In lands and also a 
i-ight of way through the public domain werc granted to It by the act as an 
aid to the construction of the railroad and telegraph Unes. The act required, 
among other things, the construction of "a telegraph Une of the most sub- 
MCantial and approved description, to be operated along the entire line." The 
lietter to aecomplish the object of the act, which was declared to be the pro- 
motion of the public interest and welfare, by the construction of the railroad 
and telegraph line and keeping the same In working order, pnwer was reserved 
by Congress to add to, alter, amend, or repeal the same at any time. Pur- 
suant to this réservation of power Congress passed an act. which was approved 
August 7, 1888, 25 Stat. 382, e. 772 [U. S. Comp. St. 1901, p. 3582]. The first 
and fourth sections of this act are as follows : 

"That ail railroad and telegraph companies to which the United States has 
granted any subsidy in lands or bonds, or loan of crédit for the construction of 
either railroad or telegraph Unes, which, by the acts Incorporating them, or 
by any act amendatory or supplementary thereto, are required to eonstruct, 
maintain, or operate telegraph lines, and ail companies engaged in operating 
sald railroad or telegraph lines shall forthwith and henceforward, by and 
through their own respective eorporate ofHcers and employées, maintain, and 
operate, for railroad, governmental, commercial, and ail other purposes, tele- 
s'raph lines, and exercise by themselves alone ail the telegraph franchises con- 
ferred upon tliem and obligations assumed by them under the acts making the 
grants as aforesaid." 

"That in order to secure and préserve to the United States the full value 
and beneflt of its liens upon ail the telegraph lines required to be eonstructcd 
by and lawfully belouging to said railroad and telegraph companies rcfcrred 
to in the first section of this act, and to bave the same possossed, used, and 
operated in conformity with the provisions of this act and of the sevcral acts 
to which this act is supplementary, it is hereby made the duty of tlie Attorney 
General of the United States, by proper proceedings, to prevent any unlawful 
interférence with the rights and equities of the United States under this act, 
and under the acts hereinbefore mentioned, and under ail acts of Congress 
relating to such rallroads and telegraph lines, and to hâve legally aseortained 
and flnally adjudicated ail alleged rights of ail persons and corporations what- 
cver claiming in any manner any control or interest of any kind in any tele- 
graph lines or property, or exclusive rights of way upon the lands of said 
railroad companies, or any of theni. and to hâve ail contracts and provisions 
of contracts set aside and annuUed which bave been unlawfully and beyond 
their powers entered Info by said railroad or telegraph companies, or any of 
them, with any other person, company, or corporation." 

The railroad company completed its railroad in 1883. At the time the bill 
was filed it was engaged In operating about 2,200 miles of railroad, had re- 
celved and was In the enjoyment of the lands and right of way granted to it, 
but had wholly ceased to maintain or operate any line of telegraph. On May 
1, 1880, a contract was entered into between the Northwestern Telegraph Com- 
pany and the Western Union Telegraph Company and the railroad company 
which recited that under a prlor contract between them the telegraph com- 
panies had constructed the telegraph lines along the rallroads of the railroad 
company and that they were .lointly and equally owned by the eontracting par- 
ties. The truthfulness of this récital in the contract was challenged by tbo 
government It was claimed that on the contrary the railroad company had 
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bullt its own Unes of telegraph as It was required to do by the act of its in- 
corporation, but, if it should be dlscovered that such récital was true, theu 
that tlie arrangement se entered into was beyond the corporate powers of tbp 
railroad conipany, was a gross breach of publie trust, and should be relieved 
against in that suit. The ternis of the contract of May 1, 1880, which were 
then being observed by the parties, efCeeted an abandonment by tlie railroad 
Company of the exercise of the telegraph franchises conferred upon it by the 
act of July 2, 1864. The telegraph companies claimed to be the owners of a 
large part of the telegraph properties and instrumentalities, and had in fact 
unlawfully supplanted the railroad company, with its consent, in the conduct 
of the public and commercial telefçraph business. The railroad conipany, not- 
withstanding the requirements of the acts of Congress and its obligations to 
the government and to the public, persistod in protecting the telegraph com- 
panies in the possession and enjoyinent of the monopoly of such business which 
was reserved to them by the contract. Slnce the passage of the act of August 
7, 1888, which partieularized the duties imposed upon the railroad company. 
it had not abrogated or annulled the unlawful contract entered into with the 
telegraph companies, but continued to disregard the commands of that act. 
The Western Union Telegraph Company was organized as a corporation under 
a statute of the state of New York, and it claimed to hâve succeeded by pur- 
chase or lease to ail of the rights and franchises of its codefendant the North- 
western Telegraph Company. The logality of the incorporation of the Western 
Union Telegraph Company was challenged, as was aiso its power to acquire 
the rights and franchises of its said codefendant. The prayer of the bill was, 
In substance, that the contracts between the railroad company and the tele- 
graph companies be set asido, annulled and canceled ; that the court, by 
proper order and under certain penalties to be prescribed, direct the railroaâ 
company to theneeforth and through its own corporate officers and employés 
maintain and operate telegraph Unes along its entire main Une and branches 
for ail purposes, and exercise by itself alone ail the telegraph franchises con- 
ferred upon it ; and that the rl.ghts of the government, the défendants, and 
ail other persons and corporations clalming any contre! or interest of any 
kind in the telegraph Unes or property on or along the railroad, or exclusive 
rights of way, be legally ascertained and flnally adjudicated. 

On July 13, 1900, the Northern Pacific Railway Company which, through 
foreclosure proceedings, had theretofore succeeded to the property and fran- 
chises of the railroad company, was made a party défendant. Thereafter an 
amended and supplemental bill was flled by the government, which. after re- 
citing and reaverring the substance of its original pleading, set forth the fo) ■ 
lowing facts : In its acquisition of the property and franchises of the railroiul 
conipany the duties and obligations imposed upon the latter by the varions acts 
of Congress devolved upon the railway company, and it became chargeablc 
with the performance thereof. Although the contract with the telegraph com- 
panies of May 1, 1880, had expired by limitation and notice, and vm no longer 
binding as a written contract, nevertheless the railway company and the tel- 
egraph companies were still operating theremider in ail respects as had tbc 
original contractlng parties. The railway company had surrendered its telo- 
praph franchises and business to the telegraph companies and had given them 
the complète exercise and eontrol thereof. The prayer for relief was simibij' 
to that of the original bill. Among otlier things the complainant pra.ved thaï 
the contracts and arrangements between the railway company and the tele- 
graph companies for the opération of the telegraph Unes along the railroad 
rlght of way be declared void, set aside, annulled, and canceled. 

After the fillng of the original bill the Western Union Telegraph Company 
tendered its plea to the jurisdiction of the court, claiming that as it was a 
corporation of the state of New York, and therefore an inhabitant of that 
State, suit could not be maintained against it In the District of Minnesota 
without Its consent. The plea was overruled. The company, through counsel 
appearing for it, had prevlously submitted Itself to the Jurisdlction of tho 
court : but it was allowed to withdraw its gênera! appearance and the plead- 
ings flled in its name. The reasons for this action do not appear, but the record 
does not show that any ob.1ection was then made thereto, nor is any made in 
this court. It should, therefore, be presumed that there was sufflcient cause, 
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and that it was shown to the satisfaction of both the Circuit Court and counsel 
for complainant. After the overruling of the plea the issues were lioined and 
the testimony talcen. Upon final hearing the Circuit Court dismissed com- 
plainant's bill upon the merits. Prom the decree this appeal is prosecuted, 

Charles C. Houpt, for appellant. 

C. W. Bunn, for appellee railroad companies. 

Rush Taggart, for appellee telegraph companies. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

There is no act of Congress specially applicable to suits such as the 
one now under review, which désignâtes the tribunal in which they shall 
be instituted. The case, therefore, falls within the gênerai grant of 
jurisdiction to the Circuit Courts found in Judiciary Act Aug. 13, 188S, 
c. 866, § 1, 35 Stat. 433 [U. S. Comp. St. 11)01, p.' 508], and is subject 
to the limitations therein expressed. It is provided in that section 
that: 

"No civil suit shall be brought • • * against any person by auy original 
process or proceeding In any other district than that whereof he Is an inbab- 
itant." 

The exception to this provision in respect of suits between citizens 
of différent states does not apply to suits in which the United States 
is plaintifï or petitioner. The contention of the Western Union, which 
was asserted in the Circuit Court and is still asserted hère, is that, 
being a corporation organized under the laws of New York, it is an 
inhabitant of that state, and is not suable in the District of Minnesota 
without its consent. The fact that a corporation does business in a 
State other than that of its incorporation does not make it an inhabitant 
of that State for purposes of jurisdiction. It remains an inhabitant of 
the state under the laws of which it was organized. Shaw v. Ouincv 
Mining Co., 145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768 ; Southern 
Pacific V. Denton, 146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 943 ; In 
re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211 : In re Keas- 
bey & Mattison Company, 160 U. S. 221, 16 Sup. Ct. 273, 40 L. Ed. 
402; Rust v. Waterworks Co., 70 Fed. 139, 17 C. C. A. 16; Ells- 
worth Trust Co. v. Parramore, 108 Fed. 906, 48 C. C. A. 132. In 
United States v. Southern Pacific et al. (C. C.) 49 Fed. 297, which was 
a case very similar to the one at bar, a contrary view was announced. 
The pleas and motions of the Southern Pacific, a Kentucky corporation, 
and the Western Union, a New York corporation, were overruled ; it 
being held that they were inhabitants of the state of California where 
the suit was instituted. But the doctrine which we hâve applied is now 
firmly established. It follows, therefore, that the plea of the Western 
Union sliould hâve been sustained, it should bave been dismissed from 
the suit, and ail proceedings thereafter should hâve been as though it 
were no longer a party défendant. 

In this view of the situation, considering that the plea was sustained, 
as it should hâve been, had the Circuit Court, sitting as a court of equity, 
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jurisdiction to proceed further, or should the cause hâve beeli dismissed 
without préjudice to other proceedings? If the government had mere- 
ly sought to enforce the performance of a duty imposed upon the North- 
ern Pacific by its charter or by statute, the remedy would hâve been 
at law, by an ordinary action in mandamus, and not by a suit in equity. 
To such an action the Western Union would not hâve been a proper 
party, nor would it hâve been bound by any judgment obtained against 
the Northern Pacific. The jurisdiction of the Circuit Court as a court 
of equity arose solely from the fact that the contracts and arrangements 
with the Western Union and its possession and partial ownership of 
the telegraph lines and instrumentalities along the lines of railroad in- 
terposed an obstacle to the adequacy and efficiency of the remedy at law. 
The judicial ascertainment and removal of the entanglements arising 
from the joint ownership of the telegraph properties and the contractua! 
relations between the défendants were peculiarly within the province 
of a court of equity. An action at law would hâve been wholly inadé- 
quate to secure the measure of rehef sought by the government. But, 
jurisdiction in equity once secured, the court could, conformably with 
familiar principles, proceed to a decree that would settle ail matters in 
dispute between the parties pertaining to the subject-matter of the litiga- 
tion. United States v. Union Pacific Railway, 160 U. S. 1, 50, 16 Sup, 
Ct. 190, 40 L. Ed. 319. The averments of the original and amended 
bills and the prayers for relief clearly show that an important and essen- 
tial purpose of the suit was the removal of the obstacles to the enforce- 
ment of the légal rights of the government; and in that particular fea- 
ture of the case dwelt the éléments of équitable jurisdiction. A decree 
was sought by the government annulling and canceling the contracts 
and arrangements between the Northern Pacific and the telegraph com- 
panies and the judicial ascertainment and adjudication of the rights of 
the government and of the défendants' claims of an exclusive right 
of way or of control or interest of any kind in the telegraph lines and 
property along the railroad. It is manifest, therefore, that the Western 
Union was an indispensable party to the suit and that relief so vitally 
affecting its interests could not be awarded in its absence. y\nd as it<; 
codefendant, the Northwestern Telegraph Company, was merely a nom- 
inal party, the substance of its rights, if, indeed, it possessed any at 
ail, being owned and controlled by the Western Union, it is also appar- 
ent that, vi'ith the departure of the latter from the case as a necessar} 
conséquence to the sustaining of its plea to the jurisdiction, the righl 
to entertain the proceeding of the government as a suit in equity would 
thereupon cease. Upon a dismissal of the Western Union there would 
be présent in court no défendant which asserted those impeding claims 
and interests the existence of which alone justified an appeal to a court 
of equity. The Western Union was not properly suable in the district 
of I\'Iinnesota without its consent. It seasonably presented its objection, 
and its plea should hâve been sustained. Its présence as a party to the 
suit was indispensable to the maintenance thereof in equity and to the 
granting of the relief asked by the government. The bill should, there- 
fore, hâve been dismissed upon that ground, and not upon the merits. 
Shields V. Barrow, 17 How. 130. 15 L. Ed. 158 ; Barnev v. Baltimore 
City, 6 Wall. 280, 384, 18 L. Ed. 825; Bank v, Railroad, 11 Wall. 
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624, 20 L. Ed. 82; Ribon v. Railroad Companies, 16 Wall. 446, 450, 21 
L. Ed. 367; Gregory v. Stetson, 133 U. S. 579, 10 Sup. Ct. 422, 33 L. 
Ed. 792. 

Thèse conclusions render it unnecessary to consider whether the act 
of August 7, 1888, applies to the Northern Pacific, or whether that 
Company has failed to comply with its requirements, or with the re- 
quirements of the act of July 2, 1864, by which the Northern Pacific 
Railroad Company was încorporated. 

The decree of the Circuit Court is reversed, and the cause remand- 
ed, with directions to sustain the plea of the Western Union Telegraph 
Company and to dismiss the complainant's bill, without préjudice to any 
future proceeding. 



SPAEHAWK V. UNITED STATES. 

(Circuit Court of Appeals, TWrd Circuit. January 18, 1905.) 

No. 13. 

1. CONTBACT FOE FUBNISHINQ GoVERNMENT SUPPLIES— CONSTRUCTION. 

A contract for the furiiishing of supplies to the United States for 
the use of the Post Office Department durlng a fiscal year bound the 
contracter to furnish such supplies "In such quantltles, and In such quan- 
tltles at a time and from time to tlme, as may be ordered," and pro- 
vided that, on the fallure to furnish any such supplies wlthin 30 days 
after they were ordered, the Postmaster General should hâve the right 
to purchase the same In the open market, and. If a greater price was 
paid, the différence between such price and the contract prlce should 
be charged to the contractor. There was a further provision authorizing 
the Postmaster General to annul the contract for any fallure of the 
contractor to perform any of Its covenants, and that the exercise of 
such authorlty should not afifeet or impair any right or elaim of the 
United States to Indebtedness or damages for the breach of any of its 
covenants. Held, that the annulment of the contract under such pro- 
vision dld not afCeet the right of the United States to thereafter purchase 
supplies to flll orders previously glven and not filled by the contractor, and 
to recover from the contractor the différence between the cost at>d the 
contract price. 

2. Same— Beeach— Effect or Conteactob's Bankeuptcy. 

Under a contract for furnlshing supplies for the use of the Post Office 
Department during a fiscal year "In such quantltles, and in such quan- 
tltles at a time and from time to time, as may be ordered," but whlch 
dld not blnd the government to order any speclfied quantity, there ean 
be no breach by the contractor for a fallure to furnish supplies unless 
they were ordered, and the fact that the contractor became bankrupt 
during the term dld not create any llabillty on his part for a fallure to 
furnish supplies thereafter, where none were ordered. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania. 

Samuel Scoville, Jr., and Charles H. Edmunds, for appellant. 
Jasper Yeates Brinton and J. Whitaker Thompson, for the United 
States. 
Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The proof of claim of the United 
States was in the sum of $7,816.95 for actual damages sustained by 
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reason of the failure of the bankrupt (Charles M. Stoever) to per- 
form a written contract made July 24, 1899, between the United 
States, of the first part, and Charles M. Stoever, as principal, and 
the United States Fidelity & Guaranty Company, as surety, of the 
second part, whereby it was stipulated that Stoever would furnish 
and deliver from time to time, as the same might be ordered during 
the fiscal year beginning July 1, 1899, and ending June 30, 1900, 
certain supplies of wrapping paper for use of the Post Office De- 
partment. We quote such parts of the contract as are most ma- 
terial for the understanding of this controversy. 

"First. The said parties of the second part hereby covenant and agrée to 
and with the said party of the first part that the said Chas. M. Stoever shall 
and wlU furnish and deliver, at and for the prices hereinafter covenanted 
and agreed to be pald therefor by the party of the flrst part, and In such 
quantities, and in such quantities at a time and from time to time, as may 
be ordered for the use of the Post Otiice Department and postal service, the 
following mentioned articles specified in said advertisemeut, to wit: 

********* 

"And it is further expressly agreed that in case of the failure of said Chas. 
M. Stoever, principal of the party of the second part, to furnish any of said 
articles within thlrty days after they hâve been ordered, the rlght is reserved 
by the Postmaster General to purchase such articles in open market; and 
If a greater prlce than that specified in this contract be paid for such 
articles, the total dlfCerence between the purchase priée and the contract 
price may be charged to the said party of the second part. 

»*•****•• 

"The said parties of the first and second part hereby mutually stipulate 
and agrée that this contract may be annulled by the Postmaster General 
for any failure, In hla opinion, of the said Chas. M. Stoever to do and perforni 
any of the covenants, agreements, or stipulations herein covenanted, agreed. 
and stipulated to be done or performed by the said parties of the second 
part, or in case of a willful attempt by him to Impose upon the department 
articles Inferiôr to those required by this contract; and the said parties of 
the second part further expressly agrée that the termlnation of said con- 
tract as aforesaid, or anything done by the Postmaster General in pursuance 
of the stipulation, shall not alîect or impair any right or claim of the United 
States to indebtedness or damages for the breach of any of the covenants of 
the contract by the parties of the second part." 

The contract contains a provision that, in case of the failure of 
Stoever to perform any of his stipulations, he shall become indebted 
to the United States in the sum of $10,000 as fîxed and settled dam- 
ages ; but this provision may be disregarded, for not only does sec 
tion 57, subd. "j," of the bankrupt act (Act July 1, 1898, c. 541, 30 
Stat. 561 [U. S. Comp. St. 1901, p. 3444]) exclude proof by the 
government upon the basis of such a penalty, but in fact the Unit-^d 
States has made its proof of claim hère for actual damages only. 

The appellant has abandoned as untenable his position that the 
claim of the United States is barred by reason of the failure to make 
proof thereof within a year from the adjudication herein, and ac- 
cordingly has waived his first assignment of error. Hence the con- 
troversy in this case is narrowed to the question of the amount of 
damages allowable to the United States and provable against the 
bankrupt's estate. 

It appears that seven orders under the contract were made on 
Stoever from September 20 to December 5, inclusive, 1899, aggre- 
gating 16,000 reams of paper ; that Stoever f ailed to fill any of thèse 
134 F.— 46 
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orders; and that, pursuant to the terms of the contract, purchases 
were made to supply thèse unfilled orders, the excess paid for the 
16,000 reams over the contract price amounting to $5,741.95. Five 
of thèse purchases were made between November 23, 1899, and Jan- 
uary 9, 1900, one on January 30, and one on February 8, 1900. On 
January 22, 1900, the Postmaster General, by an order reciting the 
failures of Stoever to furnish the articles ordered, declared him to 
be a failing contractor. Both the référée in bankruptcy and the 
district judge assumed that the order of January 22, 1900, was an 
annulment of the contract under the above-recited provision. 

On February 7, 1900, a pétition by creditors of Charles M. Stoever 
was filed, praying that he be adjudicated an involuntary bankrupt, 
and on March 28, 1900, he was adjudged a bankrupt. The United 
States claims the excess of $5,741.95 mentioned above, and this the 
référée in bankruptcy allowed. But, in addition thereto, the United 
States claims an excess over contract price of $2,075 paid on 7,100 
reams of paper purchased on varions dates between February 8 and 
June 4, 1900, although it appears that no order for any part of the 
7,100 reams of paper was made on Stoever. This latter claim the 
référée disallowed. The trustée excepted to the allowance to the 
United States of the sum of $5,741.95, and the United States ex- 
cepted to the disallowance of the sum of $2,075. The court over- 
ruled the exceptions of the trustée, and sustained the exception of 
the United States, and decreed in favor of the government for the 
fui! amount of its claim, $7,816.95. From this decree the trustée 
appealed. 

The trustée insists that the excess of cost price over the contract 
price of the two lots of paper purchased on January 30 and Feb- 
ruary 8, 1900, amounting to $2,090.55, should be disallowed, because 
the contract had been annulled by the Postmaster General on Jan- 
uary 22, 1900, and the damages in respect to those items did not 
accrue and had no existence until after the annulment. The con- 
tract, however, provides — 

"That the termination of said contract as aforesaid, or anything done by 
the Postmaster General in pursuance of the stipulation, shall not affect or 
impair any rlght or claim of the United States to Indebtedness or damage 
for the breach of any of the coveuants of the contract by the parties of the 
second part." 

Now, the two lots of paper hère particularly in question were 
duly ordered from Stoever on December 5, 1899, and thus Stoever 
became absolutely bound to furnish the paper, and the right of the 
United States thereto was fixed. That right was not affected or 
impaired by anything that afterwards took place. By the terms of 
the contract the right was preserved, notwithstanding an annulment 
of the contract by the Postmaster General ; and, of course, the sub- 
séquent pétition and adjudication in bankruptcy could not defeat, 
and did not impair, the fixed right of the United States. 

In overruling the action of the référée disallowing the claim of 
the United States for $2,075, the excess over the contract price paid 
on the last four purchases, the learned District Judge overlooked 
the terms of the contract. On the one hand, the United States did 
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not bind itself to give any orders for supplies ; and, on the other 
hand, Stoever was not bound to furnish supplies until ordered. 
Until an order was given, Stoever could not know what supplies 
were wanted, and would not be in any default, The contract pro- 
vides that Stoever will — 

"Furnisli and deliver, at and for the prices hereinafter covenantod and 
agi-eed to be paid therefor by the party of the first part, and in such cjuan- 
tities, and m such quantities at a time and from time to time, as may be 
ordered for the use of the Postoffice Department and postal service, the 
following mentioned articles." 

In each instance the government was to be the first actor, giving 
the contracter an order for supplies. It is further stipulated that, 
in case of the failure of Stoever to — 

"Furnish any of said articles within thirty days after they hâve beeu or- 
dered, the right is reserved by the Postmaster General to purchase such ar- 
ticles in open market ; and if a greater price than that specifled in this con- 
tract be paid for such articles, the total différence between the purchase priée 
and the contract price may be charged to said party of the second part." 

Plainly, under thèse provisions, there would be no default on the 
part of Stoever until the articles were ordered by the governmeiîi. 
There was no breach of the contract by Stoever during the tirne 
within which the last four purcliases were made ; for no order was 
given after December 5, 1899. We think it is not a satisfactory 
answer to say "that the bankruptcy had totally disabled the con- 
tractors from performing their agreement, and therefore made no- 
tice a useless formality." We do not see that the bankruptcy had 
made performance by the contractors impossible. Moreover, if the 
United States intended to hold Stoever and his surety in damages 
for nondeliveries in the future, orders for the goods were indispen- 
sable conditions précèdent to the successful assertion of such a 
claim. Nor can we accept the suggestion "that, as the contract had 
been annulled for cause," the bankrupt was not entitled to notice. 
If the contract was annulled, the annulment released both parties 
as respects to the future. 

We are not able to assent to the point made by the counsel of 
the appellee that this was an entire contract, in the sensé that a 
single breach by Stoever fixed his liability for the damages in their 
entirety. The argument overlooks the fact that the government 
had not bound itself to give any orders for supplies, and that the 
covenant of Stoever was only to furnish supplies from time to time 
as orders were given. In the very nature of the case the contract 
was severable, as to the orders on the one side and performance and 
breaches on the other side. 

We think that the référée was right in his conclusions, and that 
ail the exceptions to his report should hâve been overruled, and his 
report confirmed. 

The decree of the District Court is reversed, and the cause is 
remanded to the court for further proceedings in accordance with 
this opinion. 
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WESTERN 6ERMAN BJkNK V. NORVBLU 

(Circuit Court ot Appeals, Fiftù Circuit January 24, 1905.) 

No. 1,345. 

1. Banks— Coi,T.EOTioN ov Dkaft When Insolvent— Recoveey of Peoceed9 

FEOM ReCEIVEE. 

A bank wliich, although Icnown by its officers to be insolvent, received a 
draft for collection witliout rtisclosing its insolvency to the owner, col- 
lected tlie samo and mingled tlie proeecîds with its own funds, remltttng 
to the owner its own draft, wlneli was net received untll after the bank 
was placed in the hands of a l'oceiver, was guilty of fraud, and tlie pro- 
ceeds of the draft, when collected, remained the pro^jerty of the sender. 
and may be recovcred from the receiver, where they can be traced into 
his hands ; and snch right is net affected by the fact that the sender 
gave directions that the remittance shonld be made in New York ex- 
change, which was done ; the exchange beiug protested and never paid. 

2. Same. 

When a bank, known by its officers to be insolvent, collects nioney for 
a customer and niiugles the same with its own firads, which to an amount 
larger than the sum so received go into the hands of its receiver, it is not 
essential to the right of the customer to recover from the receiver that he 
should be able to trace the identical mouey into the receiver's hands ; but 
It Is sufflcient to show that the sum which vcent into the receiver's hands 
was increased by the amount so collected. 

3. Bquity Pleadinq— Allégation or Insolvency — Sufeiciency. 

Allégations in a bill of the insolvency of a bank at the time It received 
and collected a draft held sufflcient. 

Appeal from the Circuît Court of the United States for the South- 
ern District of Florida. 

This is a suit in equity by the Western German Bank, a corporation under 
the laws of the state of Ohio, against the First National Bank of Florida, a 
corporation under the laws of the United States, having its place of business 
in Jacksonville, Fia., and Joseph W. Norvell, receiver of the latter bank. The 
demurrer having been sustained to the original bill, the complainaut amended 
the bill, and a demurrer was interposed to the amended bill, which the court 
sustained. The complainaut having declined to amend further, the bill was 
dismissed. The complainaut thereupon appealed to this court, and assigna as 
errer the decrees of the court sustaining the demurrers and dismissing the bill. 

To make plain the questions involved, it is necessary to state the material 
avernients of the bill and the grounds of demurrer. It Is alleged that the com- 
plainant, the Western German Bank, received as a deposit from a customer 
a draft, signed P. T. Watson, in favor of Edward Holder, for the sum of 
.$4,000, drawn on the Commercial Bank of Jacksonville, Fia. The complainant, 
on the lOth of March, 1903, forwarded the draft to the First National Bank 
of Florida for collection by letter, saylng : "Please remit New York ex- 
change." The First National Bank of Florida presented the draft to the Com- 
mercial Bank for payment, and the same was promptly paid. The First Na- 
tional Bank of Florida then sent by mail to the complainant bank its draft, 
dated March 13, 3903, for the sum of $3,995, on the Chemical National Bank 
of New York, payable to the order of the complainant, which draft was re- 
ceived by the complainant bank on the 16th of March, 1903, after the failure 
of the F'irst National Bank of Florida, and after the défendant Norvell had 
been appointed receiver of the First National Bank of Florida by the Comp- 
troller of the Curreney of the United States. The complainant presented this 
draft to the Chemical National Bank for payment on the 17th of March, 1003, 
and payment was refused, because of the failure of the First National Bank 
of Florida, and the draft was duly protested. The First National Bank of 
Florida was closed on March 14, 1903, and the receiver took possession on that 
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<Iate, which was before the complalnant had received the draft of the Chemical 
National Bank. The receiver immediately instructed the Chemical National 
Bank not to pay the draft and other drafts of like character, and the draft has 
never been paid. 

The following allégation is made In référence to the Insolvency of the First 
National Bank of Florida and the title to the money sued for : "And that on 
the said date above mentioned, on which your orator sent the draft for collec- 
tion to the said First National Bank of Florida, and at the tiine that the said 
banlc collected the same, tlie said bank was iusolvent, and that it was well 
known to the said bank and to its said ofBcers that it was insolvent, and, well 
knowing the said facts, the said bank and the said officers neglocted to disclose 
the same, or to inform your orator of the sanie, and by contiiiuing as a bank, 
wlth open doors and otherwise. the said bank represented to your orator and 
ail other persons dealing with it that the said bank was solvent, and that on 
the faith of such représentations your orator believed the said bank to be 
solvent, and had no knowledge or suspicion or ineans of knowing that it was 
insolvent, or in danger of beconiing so, and that, acting upon said représenta- 
tions and relying on your orator's belief in the said solveney of the said bank 
as so represented, your orator so delivered the said draft to the said First 
National Bank of Florida, and it received the same for collection for your 
orator as aforesaid. And your orator further allèges that it is advised, and so 
charges, that by reason of the matters and premises alleged in your orator's 
original bill, and hereinabove alleged, the said draft, when delivered as afore- 
said by the said First National Bank of Florida, did not become the property 
of the said bank, and that your orator dld not part with the title and interest 
of the said draft, and that it remained the property of your orator, and that 
the proeeeds of collection of the said draft, when so collected as aforesaid, 
iiever did become the property of the said bank, or défendant as receiver 
thereof, but remained always and still are the property of your orator. 
* * • " It is then alleged that the sum of $3,995, collected by the défendant 
bank from the Commercial Bank on the draft forwarded to It by the complain- 
nnt, is a trust fund, and that the same was held In trust by the défendant 
bank, and that the receiver now holds possession of the same as part of the 
assets of the First National Bank of Florida, and that the gênerai creditors 
of the First National Bank of Florida hâve no interest In said sum, and that 
the same should be paid by the receiver to the complalnant. The bill concludes 
wlth a prayer that the receiver may be decreed to pay the said sum, wlth In- 
terest, to the complalnant as a trust fund, and for gênerai relief. 

A demurrcr was flled by the défendant, and among the grounds of demurrer 
alleged are the following: "(1) That it appears by the said amended bill that. 
the First National Bank of Florida was given spécifie directions regarding the 
collection and remittance of tlie proeeeds of said draft, and that the said First 
National Bank of Florida complied fuUy wlth such instructions. (2) It appears 
by said bill that the proeeeds of said collection were mlngled with the 
fùnds of said First National Bank of Florida. and were not kept separate and 
distinct, and were not held In trust for the beiicfit of the phiintiff, and were 
not Impressed with any trust character whatever. (3) That the amcuded bill 
shows that said First National Bank of Florida was regularly doing business 
when said draft was received and Mhen the same was collected, and continued 
TO do business tbereaftor, to wit, to the end of March 14, 190.3, and to receii'c 
and pay out moneys in due course, and there is no allégation or showing that 
said bank was not in position to remit in cash or other regular way, and the 
I)resumption necessarily follows that it would hâve done so, rather than close 
its doors, but for the positive instructions of complalnant as to the manner of 
remitting, and the facts to show fraud are not sufllclently set forth." 

C. M. Cooper and J. C. Cooper, for appellant. 
Duncan U. Fletcher, for appellee. 

Before PARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

SHEEBY, Circuit Judge, after making the foregoing statement of 
the case, deUvered the opinion of the court. 
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1. It is alleged in the bill that the défendant bank was insolvent 
when it received the draft for collection, and when it collected it, and 
when it remitted the New York exchange. The New York exchange 
is dated March 13, 1903, and on the next day the défendant bank and 
its assets were in the hands of a receiver appointed by the Comptroller. 
Its insolvent condition was known to the officers of the bank, and tb.ey 
wrongfully neglected to disclose the fact to the compiainant. On the 
facts averred in t'he bill, it was a fraud on the part of the défendant 
bank for it to receive the draft for collection, intending to collect it and 
10 mingle the proceeds of the collection with its gênerai assets. The 
draft, therefore, and the proceeds of its collection, remained the prop- 
erty of the compiainant bank. Richardson v. New Orléans Deb. Red. 
Co., 103 Fed. 780, 42 C. C. A. 619, 53 L. R. A. 67. The fact that the 
compiainant gave directions to the défendant to remit the proceeds of 
the collection in New York exchange does not alter the case. Thèse 
directions were given, because the compiainant bank was led to believe 
that the défendant bank was solvent, and was doing business honestly 
and in good faith. It was not supposed that the défendant bank, when 
its officers knew it to be insolvent, would receive drafts for collection, 
collect them, and mingle the proceeds with its gênerai assets, so as to 
knowingly subject the owners of the drafts to loss. It appears from 
the bill that, with knowledge of its insolvency, it received and col- 
lected this draft, mingled the proceeds of its collection with its other 
funds, and followed the complainant's direction as to remitting in New 
York exchange; but the défendant bank was placed in the hands of 
a receiver before the compiainant received the exchange, and the 
exchange was protested. As the exchange was not paid to the com- 
piainant, and did not diminish the funds in the bank, or create any 
liability against it affecting the gênerai creditors, it does not hâve any 
efifect upon the équitable rights of the compiainant. Richardson v. New 
Orléans Coffee Company, 102 Fed. 785, 43 C. C. A. 583. 

2. The fact that the proceeds of the draft, when collected, were min- 
gled with the other funds in the bank, does not defeat the complain- 
ant's right of recovery. When a bank receives money, it being known 
to its officers to be insolvent, and mingles the money with its own 
funds, which, to an amount larger than the sum so received from its 
client, goes into the hands of its receiver, it is not essential to the right 
of its client to recover from the receiver that he should be able to trace 
the identical money into the receiver's hands ; but it is sufficient to show 
that the sum which went into the receiver's hands was increased by the 
amount which the bank received of its client. Richardson v. New 
Orléans Deb. Red. Co., 102 Fed. 780, 43 C. C. A. 619, 52 L. R. A. 67, 
and cases there cited. 

3. In support of the third ground of demurrer, it is argued that the 
bill does not allège that the défendant bank was "hopelessly" insolvent. 
It is true that the bill does not aver in plain words the hopeless insol- 
vency of the défendant bank. It is alleged, however, that it was in- 
solvent, and that its insolvency was known to its officers, and that 
they wrongfully neglected to disclose its insolvency to the compiainant, 
and that it received the draft for collection, collected it, and, while so 
insolvent, sent the New York exchange, which was dated March 13, 
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1903, and that on Aîarch 14, 1903, the défendant bank vvas placed in 
the hands of a receiver. Thèse averments of the insolvency of the 
bank, \ve think, are sufficient. See St. Louis, etc., Ry. Co. v. John- 
ston, 133 U. S. 566, 10 Sup. Ct. 390, 33 L. Ed. 683, reversing the 
decree of the Circuit Court, 27 Fed. 243. 

The decree of the Circuit Court, dismissing the bill, is reversed, and 
the case remanded, with instructions to overrule the demurrer. 



MERCHANTS' BANKING CO., Limited, v. CARGO OF THE AFTON 
(SHEWAN, TOMES & CO., Claimants). 

(Circuit Court of Appeals, Second Circuit. June 2, 1904. On Kehearing, 

November 25, 1904.) 

No. 209. 

1. ShIPPING— RiGHTS OF MORTGACEE— FrEIGHTS. 

The owners and mortgagors of a ship, who are allowed to remaln In 
possession by the mortgagee, are at liberty In the meantime to make 
contraets for her employment; but on taking possession the mortgagee 
takes the rlght to ail the frelght whieh Is then accrulng under such 
contraets, but not to freights whieh hâve been received by the mort- 
gagor, although for the voyage then current. 

[Ed. Note. — For cases In point, see vol. 44. Cent Dlg. Shlpplng, § 105.] 

2. Same— Advance Payments on Feeight— Authoeity of Mastek. 

The owners of a steamship, who had given a mortgage thereon, but 
who remained in possession, chartered her for a voyage; the charter 
party providing for advances by the charterers to the master at différent 
ports, not exceeding a stated amount, to be deducted on final settlement 
of freights, and that the balance of freight money should be pald on 
unloading and rlght dellvery of cargo. Such advances were made, and 
also additlonal advances, for whieh the master gave receipts, indorsed 
on the charter party, stating that the money was received as advance 
freight. On reaching the port of dellvery, the mortgagee took pos- 
session of the vessel. Hdd that, while it was compétent for the parties 
to the charter by agi-eement to enlarge the provision for advances to 
be applled on the freight, the master, as such, had no authorlty to 
change the provisions of the charter party, and that In the absence of 
proof that the additlonal advances were requlred by the necessities of 
the ship, or that the master's action was authorlzed or ratified by the 
owners before possession was taken by the mortgagee, the lattcr was 
entitled to recover ail the freight due by the terms of the charter. 

3. Adhibalty— Rehearing— Grounds. 

A rehearing in admiralty cannot be granted to allow a party, after an 
adverse décision, to Introduce further évidence, whieh was fuUy known 
to such party, and might hâve been introdueed on the original hearlng, 
bu' was not, because of an error of judgment on the part of counsel as 
to ils materiality. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 125 Fed. 258. 

F. M. Brown, for appeltant. 

Chas. C. Burlingham, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 
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WALLACE, Circuit Juclge. The decree appealed from dismissect 
the libel. The facts of the case are succinctiy stated in the opinion 
of the court below : 

"This Is a Ilbel agalnst the cargo of the steamshlp Afton, and the freight 
moneys arlslng therefrom, to recover the sum of $8,737.55. In December, 1900, 
the flrm of McLaren & McLaren, of Glasgow, owners of the steamship Afton. 
exectited a mortgage on the steamer to the llbelant, the Merchants' Banking 
Company, Limited, of London, to secure a runnlng aecount and advanees to 
he made thereafter. The mortgage was duly recorded at Glasgow, but tho 
mortgagee did not go into possession of the steamer at that time ; the snort- 
gagors continuing in possession. In July, 1902, McLaren & McLaren char- 
tered the steamer, which was then on a voyage to Shanghai, to Shewan, 
Tomes & Co., the clalmants in this suit, for the return voyage from China 
to New York. The charter party provided that the steamer should hâve a 
lien on the cargo for freight, that a lump sum freight of £7,750 was to be pakl 
on delivery of the cargo, and that sufflcient cash, not exceeding £1,500, was 
to be advanced to the master, If requlred, at the loading ports, on aecount of 
freight; the same to be deducted on final settlement of freight. During the 
voyage, at différent ports in China, the master called for and received from 
Shewan, Tomes & Co. the agreed sum of £1,500, and also additional advances. 
amounting to £1,803 8/4, the équivalent in American currency of $8,737.55. 
For thèse additional advances, reeelpts, signed by the master, were Indor.sed 
on the charter party ; statlng that the money was received as advance freight, 
or, in some of the receipts, as advance against freight, to be collected from 
the flrst payment of the charter money. When the steamer reached New 
York, the llbelant, the Merchants' Banking Company, Limited, took formai 
possession of the steamer under the mortgage, on which there was then due 
about £110,000, and which was then in default Subsequently the cargo vvas 
delivered, and the freights collected by Shewan, Tomes & Co. under an ar- 
rangement which preserved to the Merchants' Banliing Company, Limited, its 
rights as mortgagee In the possession of the balance of the charter freight. 
On the final settlement between the Merchants' Banking Company, Limited, 
and Shewan, Tomes & Co., Shewan, Tomes & Co. retaiued for their own re- 
imbursement said sum of $8,737.55, which they had advanced to the master 
of the steamer, and paid over the balance to the bank. This action is 
brought to recover the amount so retained." 

The case présents the questions of law whether upon thèse facts 
the mortgagee was entitled to ail the freight money due from the 
charterers to the shipowners at the time the libelant took possession 
under its mortgage; and (2) whether the advances made by the 
charterers to the master in excess of those stipulated for in the 
charter are to be considered as a prepayment of freight. If the ad- 
vances in question had been to the shipowners, we should entertain 
no doubt that the charterers would be protected, and the mortgagee 
would hâve no lien to that extent. It is undoubtedly the law that 
the owners and mortgagors of a ship who are allowed to remain 
in possession by the mortgagee are at liberty in the meantime to 
make contracts for her employment like the présent charter; but, 
when the mortgagee takes possession, he takes the right to ail the 
freight which is then accruing. "And if he fînds any cargo on board 
in respect to which the freight has accrued, and on which the mort- 
gagor has a lien for the freight, the mortgagee succeeds to that lien, 
and can enforce it in a court of law." Mellish, L. J., in Keith v. 
Burrows, 2 C. P. D. 165. Neither is there any doubt that the mort- 
gagee does not acquire the right to freights which hâve become 
payable and hâve been received by the mortgagor before possession 
is taken, although for the voyage then current. Willis v. Palmer, 



MERCHANTS' BANKING GO. V. CAEGO OF THE AFTON. 729 

29 L. J. C. P. 194. The doubt arises only when an owner lias re- 
ceived or disposed of freights for the current voyage before they 
were payable, as by a prepayment from the charterer. or an assign- 
ment by the owner to a third party. There is authority for the 
proposition that the mortgagee's right to the freight on taking pos- 
session cannot be defeated or curtailed by an assignaient by the 
shipowner (Brown v. Tanner, L. R. 3 Ch. App. [1868] 597; Tanner 
V. Phillips, 10 Asp. Mar. Cas. [1872] 4-48), and the' reason seems 
plain: The owner can transfer no better title than he has at the 
time, and, if the mortgagee takes possession before the freight is 
paid, the owner has no title to it, his defeasible title having been 
divested. Dobbyn v. Comerford, 10 Ir. Ch. Rep. 327. The case 
of a prepayment présents différent considérations. Until the mort- 
gagee has intervened, the owner can cancel an existing charter or 
make a new charter; and, this being so, there is no reason why a 
modification of an existing charter should not be within his rights. 
If the owner and charterer agrée to modify the charter in respect 
to the time of paying the freight, the mortgagee has no right to 
complain. He has sanctioned such a transaction by permitting the 
mortgagor to remain in possession. So far we agrée with the 
décision of the court below. But the dismissal of the libel pro- 
ceeded upon the theory that the advances made by the charterers 
were in effect a prepayment of the freight to the owners. If we 
were able to take that view, we should hâve no difficulty in affirm- 
ing the décision. The advances were made to the master of the 
ship. There is no proof that they were required by the necessi- 
ties of the ship, and the charter gave the master no authority to 
receive them, because it provided that only £1,500 should be ad- 
vanced, and the balance of the freight money should be paid on 
final settlement of freight, viz., "on unloading and right delivery 
of cargo." The burden of proving the authority of an agent to 
receive money lies on him who makes the payment. Seymour v. 
Smith, 114 N. Y. 481, 21 N. E. 1042, 11 Am. St. Rep. 683. Pre- 
sumptively, the master was without authority to receive payment 
of freight otherwise than pursuant to the terms of the charter party. 
Doubtless a master has authority to collect freight at destination. 
that being within his customary powers, unless the owners choose 
to appoint a différent person to do so. Grant v. Norway, 10 C. B. 
665 ; The Edmond, Lush. 58, 29 L. J. Adm. 76. But it is not with- 
in his customary powers to collect freight payable under a charter 
in advance of the charter terms. In Balcarres Brook S. S. Co. v. 
Grâce, 75 Fed. 1017, 22 C. C. A. 7, this court decided that the mas- 
ter has no authority to release a charterer from paying the hire re- 
served to a shipowner in a charter party, or to vary the terms of 
the contract made by the owner. In Pierson v. Goshen, 17 C. B. 
N. S. 352, a shipper loaded a part cargo under an arrangement with 
the charterer, who made default in performance, and thereafter the 
shipper made a charter with the master of the entire capacity of the 
ship at a reduced rate. The court held that the master was without 
authointy to vary the rate of freight upon the cargo which the ship- 
per had previously loaded. In The Salacia, 32 L. J. Adm., the ques- 
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tion was whether certain advances of the charterer to the master 
furnished a good défense pro tanto to an action for freight by tlie 
holder of a bottomry bond. In deciding that they were not, Dr. 
Lushington said, "An advance on freight can only be made in virtue 
of stipulations contained in the charter." In Maud & Pollock, Mer- 
chant Shipping, 158, it is stated, "The master bas no power to vary 
the rate of freight at which goods are to be shipped, or to makc 
freight payable beforehand, or to any person other than the owner." 
He bas no authority to assign the freight. Willis v. Palmer, 29 L. 
J. C. P. 194 ; Sir Henry Wcbb, 13 Jur. 639. 

We are constrained to hold that the charterers bave not shown 
any défense to the claim of the mortgagee. The mortgagee was 
entitled to recover the whole freight payable by the terms of the 
charter, unless the charterers establislied the défense of payment 
to the vessel owners before the mortgagee took possession. This 
défense is not established by proving payment to the master, with- 
out proving that the master had authority to receive it. There is 
no évidence in the case from which it can be inferred that the own- 
ers ever received the advances in question, or ratified the act of the 
master in any way. If they received the advances, but not until 
the libelant had taken possession as mortgagee, any. ratification b) 
that act would be unavailing. The act of ratification must take 
place at a tinie and under circumstances when the ratifying part}- 
might himself hâve lawfuUy donc the act which he ratifies. Bird 
V. Brown, 4 Ex. Ch. 786, 789 ; Parmelee v. Simpson, 5 Wall. 81, 18 
L. Ed. 542. 

The decree is reversed, with costs, and with instructions to the 
court below to decree for the libelant for the unpaid balance of 
freight, with interest. 

On Application for Rehearing. 

The appellees bave applied for a rehearing of this cause, and for 
leave to take further proofs. The cause was decided against them. 
reversing the decree of the court below in their favor, upon the 
ground that, to entitle them to retain the sum of money advanced 
by them to the master of the Afton, it was incumbent upon them 
to show that it had been advanced to him as a prepayment of freight 
to the owners of the Afton under the existing charter of the vessel, 
and that there was no évidence in the record to establish that fact. 
The object of the présent application is to enable them to introduce 
further proofs which will establish this controUing fact. The cause 
was heard in the court below and in this court upon an agreed state- 
ment of facts stipulated by the proctors for the respective parties. 
It now appears that there is no doubt about the particular fact, and 
that in settling the agreed statement of facts the proctors for the 
appellant repeatedly ofifered to bave it incorporated into the agreed 
statement of facts, on condition that the proctors for the claimants 
would stipulate that the advances were not required by or ap- 
plied to the uses of the steamship, but were applied to the Per- 
sonal needs of the owners, in no way connected with the steamer. 
It further appears that upon the hearing in the court below the 
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proctor for the appellant pointed out to the proctors for the appel- 
lees that it did not appear by the agreed statement of facts that the 
advance was made with the consent of the owners, or that they had 
ever received the benefit of it. It further appears that after the 
décision by that court, and after the record had been printed upon 
which the appeal was to be heard in this court, the proctors for the 
appellant again called the omission to the attention of the proctors 
for the appellees, and offered them to rectify it by a supplementary 
stipulation. The proctors for the appellees, apparently relying upon 
the indorsements upon the charter party, refused to amend the 
stipulation, and the record in the court below and in this court 
contains, therefore, no légal proof of the fact that the payments 
were made to the master with the consent of the owners. Thus 
they elected to rest their case on a record which was silent in re- 
spect to a fact capable of proof, and which they now seek to prove 
after its importance has been shown by our décision. We cannot 
grant the rehearing under thèse circumstances without ignoring 
il rule of procédure which rests upon the most solid foundations of 
oropriety and expediency. In the language of Mr. Justice Story 
in Baker v. Whiting, 1 Story, 2-36, Fed. Cas. No. 786 : 

"I apprehend tliat no court of eqiiity lias ever felt itself at liberty to grant 
;in application of tliis sort iipon the suggestion of an errer of judginent or a 
mistake of law by counsel as to the pertinency or force of évidence to be used 
in a cause." 

The rule is inflexible that leave is never given to admit new évi- 
dence after a decree where the party might by due diligence hâve 
introduced it originally in the cause, or had full and ample means 
of knowledge of it within his reach. As is said in the opinion in 
Norris v. Le Neve, 3 Atk. Rep. 36, the rule is one "which .cannot be 
broken in upon without manifest danger to the interests of ail the 
parties in controverted suit§, and it certainly will not do to lay 
down a new rule for this cause only." 

We regret exceedingly the hardship which has been brought upon 
the appellees by the action of their proctors, but cannot remedy it 
by an abuse of judicial discrétion. In denying the application, it 
is due to the proctors to state that in electing to stand on a record 
which contains no légal proof of a material fact, and declining to 
avail themselves of an admission which they might hâve secured, 
they are entitled to the benefit of the excuse that they acted upon 
the advice of their counsel in the cause — one of the leading practi- 
tioners of the admiralty bar of this circuit. 

Application denied. 
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MAHON V. ROYAL UNION MUT. LIFE INS. CO. OF DES MOINES, IQWA. 

(Circuit Court of Appeals, Tliird Circuit. January 23, 1905.) 

No. 41. 

iNSTJBANCE — ISSUANCE OF POLICT FBAUD. 

Decedent's application for insurance in the E. Company having been 
declined, sueh eompany's agents applied to defendant's agent for a 
poliey on decedent's life, and were furnlshed witli an application, which 
tliey fllled up and signed witliout notice to or auttiority from deceased, 
and procured tlie pliysician to copy therein ttie médical examlnation 
and certiflcate wliicli he had previously made on the rejected applica- 
tion, whereupon sucli agents delivered the application to defeuJant's 
agent, who had no notice of the manner in which it was prepared, on 
which défendant Issued a poliey, which was delivered to deceased's 
wife, who paid therefor, believing it to be the poliey applied for in the 
E. Company. Beld, that the E. Company's agents in sueh transaction 
acted simply as brokers, and not as defendant's agents, and that défend- 
ant was therefore not liable on the poliey. 

In Error to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

J. W. Gillespie and Geo. B. Reimensnyder, for plaintiff in error. 
W. H. M. Oram, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judg-e. This was an action by Kate L. Ma- 
hon against the Royal Union Mutual Life Insurance Company of 
Des Moines, lowa, upon a poliey of insurance dated December 12, 
1901, on the life of Peter A. Mahon, for the sum of $5,000, payable 
to the wife of the insured, Kate L. Mahon, the plaintiff. At the 
close of the trial, after ail the évidence was in, the court below gave 
a positive direction to the jury to render a verdict for the défendant, 
which was donc, and subsequently judgment was entered for the 
défendant on the verdict. The plaintiff excepted to the instruction 
of the court that the jury find for the défendant, and this instruc- 
tion is the subject of an assignment of error. We will, in the first 
instance, consider this assignment, for, if the peremptory instruc- 
tion to the jury to render a verdict in favor of défendant was right; 
the other assignments become immaterial and need not be consid- 
ered. 

The case is an extraordinary one. It appears from the évidence 
on the part of the plaintiff that neither her husband (Peter A. Ma- 
hon) nor the plaintiff herself intended to insure his life in the de- 
fendant Company, and that neither of them at the time knew that 
an application to that company was made, or a poliey was issued 
by it. The plaintiff testified that, acting on behalf of her husband, 
she signed an application to the Equitable Life Insurance Company 
of lowa for insurance in that company for $5,000 on his life, and 
that when Mr. Latham, the local agent of the last-named company, 
delivered to her the poliey in suit, and she gave him her check for 
the premium, she believed it was the poliey of the Equitable Life 
Insurance Company, and did not discover it was the poliey of the 
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défendant company until five or six months afterwards— about the 
time her husband died. Other évidence on the part of the plain- 
tiff disclosed the following facts: H. Chauncey Clark was the 
gênerai agent at Philadelphia of the Equitable Life Insurance Com- 
pany of lowa, and Charles Latham was the local agent of that 
company at Shamokin, Pa., where the Mahons lived. Through 
thèse agents the application was made on or about December 6, 
1901, to the Equitable Life Insurance Company, for $5,000 insurance 
on the life of Mahon ; but the application was declined by letter 
addressed to Clark for the assigned reason that the company was 
already carrying as much insurance on Mahon's life as it cared to 
do. Clark then asked Charles W. McCue, Jr., the gênerai agent 
at Philadelphia of the Royal Union Mutual Life Insurance Com- 
pany (the défendant company), whether his company would issue 
a policy on Mahon's life for $5,000. McCue gave Clark a blank appli- 
cation of the défendant company. This blank application Clark him- 
self filled up by copying from an application which Mahon had 
made about a year before to the Equitable Life Insurance Company. 
He then sent to Latham the application thus filled in, and which 
had on it what purported to be the signature of Peter A. Mahon. 
and also his purported signature on the attached blank médical cer- 
tificate, with instruction to Latham to hâve Dr. Dreher fiU up the 
médical certificate by copying therein the contents of the médical 
certificate, then about a year old, which was attached to the old 
application to the Equitable Company. This instruction was car- 
ried out by Latham, and the médical certificate was thus filled up 
by Dr. Dreher, and was signed by him. Dr. Dreher made no ex- 
amination of Mahon. Mahon did not sign either the application td 
the défendant company or the attached médical certificate. Latham 
returned the application and médical certificate to Clark, who hand- 
ed them to McCue. The défendant company accepted the applica- 
tion, and sent its policy in suit to McCue, vv-ho, by direction of Clark 
transmitted it to Latham for delivery. Latham delivered the policy 
to Mrs. Mahon, and sent her check for the premium to Clark, who 
settled with McCue for the premium due the défendant company. 

Upon the évidence upon the part of the plaintifï it is plain that 
a valid contract of insurance upon the life of Peter A. Mahon was 
not entered into by the défendant company. Neither Mahon nor 
his wife intended to insure his life in the défendant company, and 
they made no application to it. The application they made was to 
the Equitable Life Insurance Company; and, according to the 
plaintiff's testimony, when the policy in suit was delivered to her, 
it was received as the policy of the Equitable Company. Mahon 
did not sign the application to the défendant company nor the at- 
tached médical certificate, and he did not authorize any one to sign 
his name to either of thèse papers. The défendant company was 
induced to issue its policy in suit by means of a déception practiced 
upon it. The application for the policy and the accompanying 
médical certificate were fabricated. Assuming the good faith of 
Mr. and Mrs. Mahon, still it must be said that those who undertook 
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to act for them in procuring this policy of insurance perpetrated 
upon the défendant company a fraud, which precludes a recovery. 

It is, indeed, earnestly contended on behalf of the plaintiff in 
error that the défendant company is estopped from denying its lia- 
bihty for the reason that the fraud was perpetrated solely by its 
own agents, without the participation of the insured or his bene- 
ficiary. But this argument rests upon false premises. The prop- 
osition urged is without any support in the évidence. No agent 
of the défendant company was concerned in the fraud. The proof 
is that neither Clark nor Latham was agent of the défendant com- 
pany. It is shown that in soliciting the insurance Clark acted as 
a mère broker for the person to be insured. The évidence entirely 
fails to show that McCue was a party to the fraud, or cognizant of 
it. The évidence is quite cohvincing that McCue was ignorant of, 
and had no reason to suspect, the manner in which the application 
and médical certifîcate were prepared and executed. 

Under the uncontradicted évidence the court was right in giving 
a binding instruction in favor of the défendant, and accordingly its 
judgment is affirmed. 



UNITED STATES FIDELITT & GUARANTY CO. v. HAMPTON et al. 

(Circuit Court of Appeals, Fifth Circuit. January 24, 1905.) 

No. 1,411. 

1<IbR0R— REVIEW— FiNDINGS Oï PACT. 

Findlngs of fact by a consent référée are not reviewable on a wrlt 
of error further than to ascertain if they are sufflcient to warrant the 
judgment of the court. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

Francis P. Fleming and Francis P. Fleming, Jr., for plaintiff in er- 
ror. 

Wm. Wade Hampton and Duncan Upshaw Fletcher, for défendants 
in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The findings of fact by the consent référée are 
not reviewable on this writ further than to ascertain if they are suf- 
ficient to warrant the judgment. The waiver of the six months limita- 
tion in which to bring suit was sufHciently pleaded, and, we suppose, 
proved. We find no error in the record. 

The judgment of the Circuit Court is afifiirmed. 
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BROWN V. HUNTINGTON PIANO CO. 
(Circuit Court of Appeals, Second Circuit. December 6, 1904.) 

1. Patents— Invention— MtJsic Desks fok Pianos. 

The Brown patent, No. 468,077, for improvements In music desks for 
pianos, eonsisting of mechanism by nieans of which the openlng and 
closlng of the fall-board automatically opens and closes the music desk, 
and when open locks it in position for use, was not anticipated, and, 
while of narrow scope, and entitled only to a construction which limits 
Its claims to the particular mechanism described, covers a device both 
simple and effective, and discloses patentable invention. Claims 1 and 2 
also held infringed. 

2. Same — Patentable Noveltt — Simplifying Complicated Mechanism. 

Patentable novelty may be found in an improvement which simplifies 
a complicated train of mechanism by eliminating souie of its éléments, 
with the resuit tbat defects due to the présence of those éléments are 
done away with. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

For opinion below, see 131 Fed. 373. 

This cause cornes hère upon appeal from a decree of the Circuit Court, Dis- 
trict of Connecticut, sustaining United States patent No. 408,077, February 2. 
1892. and finding infringement of its flrst and second olaims. The opinion of 
the Circuit Court is reported in 131 Fed. 27o. To show more fully the me- 
chanical combinatlon of the patent, the following excerpts from the testimony 
of complainant's expert may be hère Inserted : 

"The invention rebutes to mechanism for openlng and closing the musi(; 
desk of an upright piano, and more partlcularly In combining with a music 
desk and fall-board intervenlng mechanism, whereby the opening ,\ud closing 
of the fall-board will open and close the music desk. The front portion of 
the case of the piano above the keyboard, which normally stands in a ver- 
tical position, is hung on a horizontal axis or pivot near its upper edge, so 
that It can be tilted or inclined from the normal vertical position by drawing 
its lower edge forward, and in such inclined position it serves as the back 
rest for sheets of music, whicli are thus su^tpcrted thereon In convenient posi- 
tion for the person playing the piano. The fall-board Is the cover of the keys 
of the piano which pro.iect forward liorizontally in front of the portion of the 
case referred to above, which constitutes the music desk. The fall-board is 
of approximately L-shape in cross-section, and is hinged to tho frame at tho 
angle of the L, and stands, when closed, with one braneh extending vortically 
upwards from the hinge and closing the space in the case at the rear of the 
keys, and with the other braneh extending forward over the keys. This 
longer braneh is made in two sections, connected by a hinge, so that in open- 
ing the piano, the supplemental section is first turned upward and rearward 
back upon the main section, and then the two sections together are turned 
rearward on the hinge at the angle of the L, so that what was forniei-ly the 
front horizontal braneh cornes to the vertical position, filling or closing the 
space in the case at the rear of the keys, while what was formerly the ver- 
tical braneh swings baekward and downward into the case. • * * There 
is provided an intervenlng connection between the fall-board and the music 
desk, such that when the fall-board Is moved to open position the lower end 
of the music desk is thrown forward to brlng It to the inclined position for 
properly supporting the music, and conversely when the fall-board is closed 
the music desk is permltted to return to its vertical position. * * * The 
intervenlng connection consists of a lever fulcrumed to the case at the rear of 
the fall-board, the fulcrum of the lever belng near the middle of its length 
and near the level of the upper edge of the vertical portion of the fall-board. 
The upper end of sald lever rests against the inner face of the musie desk 
near its lower edge, so that when the upper arm of the lever is thrown for- 
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ward the lower edge of the music desk will be piished forward and brought 
to the inclined position desired for supportlng the music. The lower arm of 
the lever normally hangs downward below the fulcrum, extending forward 
therefrom in the space at the rear of the vertical member of the fall-board 
when closed, and In such position that when the fall-board is opened the sald 
vertical member in turning rearward and downward to the horizontal posi- 
tion wlll engage with the lower arm of the lever, and force it rearward, and 
thus cause the upper end of the lever to be moved forward so as to bring the 
music rest to the inclined position. When the fall-board Is fully opened, the 
rearwardly extending horizontal portion is substantially in line between the 
hinge of the fall-board and the point of thrust or reaction of the lever, and 
thus locks the lever with the music rest in inclined position. * * * when 
the piano is open, the pressure of the music desk on the lever holds the same 
pressed agalnst the rear end of the open fall-board, and thus takes up any lost 
motion that there might be in the fulcrum of the lever, and prevents any 
looseness between the lever and the music desk and fall-board, so that there 
is no rattling or jar while the piano Is open and in use." 
The following cuts show the mechanism quite clearly ; 
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The two clalms in controversy are : 

"(1) In a piano, tlie eombinatlon, wlth the case i)rovi<ied witli a ledge, of 
a substantially L-shaped fall-board pivotally secured near its base withln the 
case substantially below the front edge of the ledge, each arm or portion of 
the board being adapted to pass under the ledge and thereby close the space 
between the ledge and the keys when It Is closed or open, a lever pivotally 
secured at the rear of the fall-board, with Its lower end entirely disconnected 
from but In the path of and adapted to be engaged by the upper portion of 
the fall-board when the fall-board is opened, and a muBlc-desk In the front of 
the case adapted to be operated by the lever, substantially as set forth. 

"(2) In a piano, the eombinatlon, with the case, of a substantially L-shaped 
fall-board pivotally secured thereln near its base, the front portion of the 
board being hinged, and adapted to be folded so as to pass under the ledge 
of the case and close the space between the ledge and the keys whether the 
fall-board be open or closed, a lever pivotally secured at the rear of the board, 
the lower end of whleh is Inclined and projects toward the board and is 
adapted to be engaged by and forced back by the upper portion of the fall- 
board, said upper portion of the board being in a stralght Une between the 
end of the lever and the binge of the board, whereby the lever Is loeked in 
its rear position, and a music-desk In the front of the case adapted to be 
operated by the lever, substantially as set fortb." 

Odin Roberts, for appellant. 
LiOuis W. Southgate, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judget. 
134 F.— 47 
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LACOMBE, Circuit Judge (after stating the facts). The field of 
invention is a limited one, and the patent, which is for a minor im- 
provement in Connecting mechanism to make the adjustment of the 
music desk automatic, must be confined closely to the précise combina- 
tion shown. Nevertheless, despite the three prior patents rehed on — 
Bourne, FelMin, and Harper & Hoover, eacli being for Connecting 
mechanism effecting such adjustment — we are of the opinion tliat the 
patent is valid. The improvement is of no great importance. It was 
not necessary to the development of the piano as a musical instrument. 
It covers only a minor feature, which might, as the patentée expresses 
it, be "a good selHng point, or, as they say in the trade, 'talking point,' 
and something that appealed to the purchaser, making the piano a bet- 
ter 'seller.' " But its utility is undisputed. The facts of infringement 
and défense concède that much. 

The reasons why conclusion is reached that the three prior patents 
neither anticipate nor restrict the field sufficiently to négative patent- 
able invention are found in the history of the art as testified to by com- 
plainant's witnesses. No one familiar with that art was called by 
défendant to controvert their statements. The first record of a fall- 
board, substantially L-shaped in cross-section, and hinged to the framc 
at the angle of the L (a in the cuts, supra), is found in patent to Baker 
(165,699), July 20, 1875. In that patent the section of fall-board 
which covers the keys was not in two parts hinged together, but was a 
single pièce. The ensuing year — October 31, 1876 — produced the 
Neill (183,773) fall-board, also known as the "Chickering fall-board," 
which is substantially identical with the one shown in the patent in 
suit. It may be that there were other varieties of fall-board at that 
time, though the record does not disclose them; but the évidence con- 
clusively shows that continuously since 1876 the substantially L-shaped, 
lower-pivoted folding fall-board making a quarter turn backward when 
opened bas commended itself to the trade, and the "Boston fall-board," 
as it is called (presumably after the Chickering establishment, which 
introduced it or made it popular), bas been and now is the most uni- 
versally used of ail. The defendant's expert suggested that "it was 
doubtless observed by the first users of pianos like that shown and 
described in the Neill patent that there was no object in pulling out 
the music desk unless the fall-board was open, and it would hâve been 
very sUrprising if the skilled mechanics employed in piano manufacture 
had not contrived simple connections by which the movement of the 
fall-board was accompanied automatically by thé proper movement of 
the music desk." Certainly it seems a reasonable assumption that 
workers in the art undertook to provide such connections, but it was 
five years before any resuit was achieved, and that resuit was embodied 
in the Bourne patents, September 37, 1881 (Nos. 247,473, 347,474). 
Bourne, however, did not efïect an operative connection between the 
Boston fall-board and the music desk. He devised an entirely new 
fall-board, not L-shaped in cross-section, and not pivoted at the angle 
of the L. There is not a scintilla of évidence to show, as appellant 
seems to intimate, that fall-boards like the one shown in Bourne existed 
before he devised the mechanism of his patent. The complainant's 
expert points out that the Bourne fall-board cannot be readily removed 
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from the Instrument because the links, D, which form a part of the 
Connecting mechanism of lais patent, would hâve to be disconnected 
from the fall or from the frame, and are in a very inaccessible position, 
so that it would be a matter of considérable difficulty to disconnect 
them, and to insure that they were properly reapplied when the fall- 
board was put back. A close study of the patent shows the correctness 
of this statement. Now, it is désirable to hâve the fall-board easily 
removable without the aid of spécial skill, so as to allow of such slight 
repairs and adjustments as are commonly made from time to time 
by piano tuners. Therefore it appears that Bourne established his 
automatic connection only by substituting an undesirable for a désirable 
fall-board. And despite his improvement the trade continued to cal! 
for Boston fall-boards in préférence to any other, even although such 
fall-boards had no operative connection with the music desk. It must 
be assumed that the Bourne improvement, however, did show that 
automatic connection was a good "talking point," and the inventive 
abilities of those who produced pianos with Boston fall-boards must 
bave been stimulated to introduce a similar feature in their instrument. 
Three years, however, elapsed before the appearance of the next device 
—that of Felldin, November 11, 1884, No. 307,933. Felldin, like 
Bourne, devised a new form of fall-board. It was so arranged that 
it could be readily removed, thus obviating the defect above referred 
to; but it was not a Boston fall-board, and, despite its appearance, 
the trade continued to demand Boston fall-boards, although the in- 
struments containing them were without the automatic connection, 
for the problem of establishing such connection between music desk 
and Boston fall-board had not yet been solved. It must be assumed 
that the intelligent manufacturera of pianos with Boston fall-boards 
appreciated the fact that automatic connection would be a "selling 
point" in their favor, and that they undertook to devise such connec- 
tion. Nevertheless, it was not until November 1, 1887, that Harper 
& Hoover showed such a connection in their patent No. 372,616. It 
seems unnecessary to go into the détails of the elaborate and compli- 
cated chain of mechanism by which this is accomplished. The criti- 
cism of complainant's expert is sound : 

"Its link connection introduees features wtilch are objectionable, and are 
entirely elimlnated by tbe [Brown] construction witb its disconnected lever. 
Thèse objections are that tlie linli construction involves the necessity o£ dis- 
connecting the fall-board and music rack operating mechanism if the fall- 
board has to be taken oiï the piano, and the reeonnection of the said parts in 
proper working relation when the fall-board is put back if the rack-operating 
mechanism is to perform its vrork ; also that the introduction of jointed part.s 
of this character is liable to cause rattling or jar when the piano is being 
played upon, and there is always liability of such joints working loose, and 
possibly coming whoUy disconnected." 

Patentable novelty may be found in an improvement which simpli- 
fies a complicated train of mechanism by eliminating some of its élé- 
ments, with the resuit that defects due to présence of those éléments are 
done away with. We are entirely satisfied that Brown was the first 
to devise a suitable connection between the Boston fall-board and the 
music desk, which connection does the work without introducing some 
objectionable élément or feature which would neutralize the benefit 
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of havingf the music desk operated automatically, and find patentable 
invention in his simple and effective combination. 

The patent was issued only after repeated rejections, after mnch 
solicitation, and several amendments both of spécification and claims. 
It must be confined strictly to the précise language ultimately agreed 
upon. But upon the closest construction of claims 1 and 3 the défend- 
ant infringes, its mechanism being a Chinese copy of that shown in 
the patent. It is suggested that in defendant's device the lower arm 
of the lever when the instrument is closed is in contact with the part 
of the fall-board which opérâtes it, but the language of the claims does 
not call for a séparation in space between those parts ; and when it is 
borne in mind that at one time the patentée proposed to amend his 
claims by inserting a statement that, when the fall-board is closed, the 
lower end of the lever is "free, and out of engagement with the fall- 
board," but subsequently, on rejection by the Patent Office, struck 
such statement out, the contention that infringement is not shown by 
reason of such lack of engagement is unpersuasive. 

The decree is affirmed, with costs. 



DOROSHOW V. OTT. 

(Circuit Court of Appeals, Third Circuit January 23, 1905.) 

No. 48. 

Bankktjptct— Suit by Trustée— Mode of Review. 

A suit In equlty, commeneed by a trustée in bankruptcy In a District 
Court agalnst an adverse clalmant of property to llttgate the tltle thereto 
under authority of Bankr. Act July 1, 1898, I 67e (30 Stat. 564, c. .541 
[U. S. Comp. St. 1901, p. 34491), as amended by Act Feb. 5, 1903 (32 Stat. 
800, c. 487 [U. S. Comp. St. Supp. 1903, p. 417]), Is not a proceedlng in 
bankruptcy,, but an independent suit, and a decree or order therein is not 
subject to revision by the Circuit Court of Appeals under section 24b of 
the act (30 Stat. 553 [U. S. Comp. St. 1901, p. 3433]), although the Dis- 
trict Court is aiso the court of bankruptcy admlnlstering the estate, and 
an InjunctlOn is also asked to restrain the défendant from prosecutlog 
an action of replevln for the property in a state court. 

[Ed. Note. — Appeal and review In bankruptcy cases, see note to In re 
Eggert, 43 0. C. A. 9.] ' 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of New Jersey. 

Thomas E. French, for appellant. 
D. T. Stackhouse, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This case cornes before us upon pétition 
for revision in matter of law of certain proceedings had in the Dis- 
trict Court of the United States for the District of New Jersey, in 
bankruptcy. Tbe pétition allèges that, on December 28, 1903, the 
petitioner, Doroshow, purchased of Morris Glickman certain store 
goods; that afterwards, in the month of January, 1904, proceedings 
in bankruptcy were begun against Morris Glickman in the said Dis- 
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trict Court, in which S. Conrad Ott was, upon pétition of creditors, 
appointed receiver, and thereupon the said Ott took into his posses- 
sion, as property of the bankrupt, the store goods so sold, as afore- 
said, to the petitioner; that petitioner filed an answer to the cred- 
itors' pétition, on which said receiver was appointed, and asked for 
the restoration of said property, and for such further relief as he 
was entitled to. After a hearing, the said District Court, on the Ist 
day of February, 1904, granted an order, permitting petitioner to 
bring a suit in replevin against said Ott, receiver as aforesaid, for 
the recovery of said personal property and merchandise ; that, in 
accordance with this order, petitioner brought a suit in replevin 
against the said Ott, receiver of Glickman, bankrupt, in the New 
Jersey Suprême Court, for the personal property and merchandise 
aforesaid. (On February 15, 1904, Morris Glickman was duly ad- 
judged a bankrupt, and on the 27th day of February, 1904, S. Con- 
rad Ott, the receiver, was duly elected trustée in bankruptcy for 
the estate of the said Glickman.) Petitioner states, and it more 
fully appears from the record, that in July, 1904, a bill in equity was 
filed by the said Ott, trustée in bankruptcy, as aforesaid. The 
allégations of said bill, upon which the prayers for relief are found- 
ed, recite, with much détail, the circumstances attending what is 
called a sale by Glickman, the bankrupt, of the goods and merchan- 
dise in his store, to his brother-in-law, Doroshow, the petitioner, 
a few days before the proceedings in bankruptcy were commenced ; 
aiso the circumstances relating to the seizure by Ott, complainant 
in said bill, as receiver, of the said goods and merchandise found in 
the store of the said bankrupt (the subject-matter of said pretended 
sale), thèse allégations ail tending to show that said sale was fraud- 
ulent and invalid as against the said trustée, and that, as such trus- 
tée, he was rightfully in possession of the same. The bill then 
prays : (1) That the order of the District Court, entered on the Ist 
day of February, 1904, authorizing the said Morris Doroshow to 
institute a replevin suit against complainant, be vacated. (2) That 
said défendant, Doroshow, may be enjoined from further prose- 
cuting the now pending suit of replevin in the New Jersey Suprême 
Court against complainant, "until said défendant shall hâve fully 
answered this bill of complaint and this cause shall hâve been fully 
and finally determined by this honorable court, and that thereupon 
the said défendant may be perpetually enjoined therefrom." (3) 
That complainant may be empowered and directed to sell ail per- 
sonal property, free and clear of any lien of the said Doroshow there- 
on, and that the avails thereof may be held to abide the resuit of 
this suit, or until the further order of the court. (4) That the said 
pretended sale or transfer from the said claimant to the said Doro- 
show be decreed to be fraudulent, null and void, and of no efifect 
as against your orator and ail persons claiming by, through or un- 
der him. (5) A prayer for further and other relief, etc. 

Affîdavits supporting its allégations were filed with the bill, and 
an order to show cause why an injunction should not issue, accord- 
ing to the prayer of the bill, and why the complainants should not 
be empowered and directed to sell ail the personal property de- 
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scribed in said bill of complaint, free and clear of any lien of the 
said Doroshow, the avails thereof to be held by said complainant 
to abide tlie event of ttiis suit, or until the further order of the 
court. Upon a hearing of the order to show cause, the court, on 
the 18th day of July, 1904, ordered the preliminary injunction to 
issue, as prayed for in the bill. The said Doroshow concludes his 
pétition to this court, as follows: 

"That the last-mentloned order was erroneous In toatter of law, In that 
said court had no power to maice It ; tbat said court should hâve discharged 
the order to show cause ; that said order should hâve found the court 
without jurisdlctlon. Said court should hâve decreed the receiver estopped 
by hls prevlous hearlngs and conduct from asking for the relief granted. 

"Wherefore, your petltloner, feeling aggrieved because of such order, aslis 
that the same may be revlsed In matter of lavir by your honorable court, as 
provlded in section 24b of the bankruptcy law of 189S and the rules and 
practlce In such case provlded." 

Various objections to the right and power of the court to make 
this order for a spécial injunction, are urged by the petitioner. A 
question, however, as to the jurisdiction of this court to revise the 
proceedings in the District Court, referred to in said pétition, meets 
us at the threshold of the case. The pétition is presented to this 
court under color of authority conferred by section 24b of the bank- 
rupt act of 1898 (Act July 1, 1898, c. 541, 30 Stat. 553 [U. S. Comp. 
St. 1901, p. 3433]). That section is as follows: 

"The several Circuit Courts of Appeal shall hâve .iurlsdiction In equity, 
either Interlocutory or final, to superintend and revise in matter of law the 
proceedings of the several Inferlor courts of banl^ruptcy witliin thelr juris- 
diction. Such power shall be exercised on due notice and pétition by any 
party aggrieved." 

Were the proceedings of the said District Court in this suit com- 
menced by the bill in equity filed by the said trustée in bankruptcy 
against the said Doroshow, proceedings in bankruptcy, subject to 
the revision of this court, within the meaning of this section of the 
bankrupt law? They relate to alleged property of the said bank- 
rupt, claimed by the said Doroshow, and ask, among other prayers 
for relief, for an injunction, spécial and permanent, restraining the 
said Doroshow from further prosecution of a suit of replevin in a 
state court, instituted against the said trustée for the said property. 
Summary proceedings by the bankrupt court for the détermination 
of questions of title against adverse claimants, hâve not ordinarily 
been countenanced in bankrupt législation, and the courts hâve been 
careful to avoid giving sanction to such proceedings in a bankrupt 
court, as would deprive outside parties and adverse claimants of 
their "day in court in the regular way, — that is, by pleadings, trial 
and judgment." Collier on Bankruptcy, 251. 

In Lathrop, Assignée, v. Drake et al., 91 U. S. 516, 23 L. Ed. 414, 
Mr. Justice Bradley, speaking for the Suprême Court, says, with 
référence to the jurisdiction of the District Court under the bank- 
rupt act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517) : 

"Of thèse there are two distinct classes : First, Jurisdiction as a court of 
bankruptcy over the proceedings in bankruptcy Initiated by the pétition, 
«nd ending in the distribution of assets aniongst the creditors, and the dis- 
charge or refusai of a discharge of the bankrupt; secondly, Jurisdiction, as 
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an ordinary court, of suits at law or in equity brought by or against the 
assignée in référence to alleged property of the banlîrupt, or to claims 
alleged to be due from or to him." 

The suit in equity brought by the trustée against the petitioner in the 
District Court cornes under tlie second head of jurisdiction thus de- 
scribed. Such a suit is authorized bv section 67e of the présent bank- 
ruptcy act (Act July 1, 1898. c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, 
p. 3449]) as amended by the act of Feb. 5, 1903, c. 487, 32 Stat. 800 
[U. S. Comp. St. Supp. 1903, p. 417] as follows, the italics repre- 
senting the amendment made by the act last above referred to : 

"And ail conveyances, transfers, or incumbranees of bis property made 
by a debtor at any time within four montlis prior to the flUng of the péti- 
tion against him, and while insolvent, wliich are held null and void as 
against the creditors of such debtor by the laws of the state, territory, or 
district in which such property is situate, shall be deemed null and void 
under thls act against the creditors of such debtor if he be adjudged a 
bankrupt, and such property shall pass to the assignée and be by him 
reclaimed and recovered for the benefit of the creditors of the bankrupt. 
For the purpose of such recovery any court of hanlcruptcy as hereiabefore 
defined, and any state court which would hâve had jurisdiction if hankruptcy 
had nof intervened, shall hâve concurrent jurisdiction." 

In the case of In re Jacobs, 99 Fed. 539, 39 C. C. A. 647, there was a 
pétition of review under said subdivison "b" of section 24. The case 
presented by the petitioner was one where the trustée in bankruptcy 
had brought a suit in equity in the District Court, where the bankruptcy 
proceedings, in which complainant was trustée, were pending, to vacate 
a deed of trust, conveying property of the bankrupt to the petitioner. 
The petitioner insisted that the District Court had no jurisdiction of 
the bill, and that the suit should hâve been brought in the courts of the 
state, or in a Circuit Court of the United States if diverse citizenshij) 
permitted, under the provisions of section 23 of tire bankrupt act (30 
Stat. 552 [U. S. Comp. St. 1901, p. 3431]), subdivision "b" of said sec- 
tion expressly providing that "suits by the trustée shall only be 
brought or prosecuted in the courts where the bankrupt, whose estate 
is being administered by such trustée, miglit bave brought or prosecuted 
them, if proceedings in bankruptcy had not been instituted, unless by 
consent of the proposed banlcrupt." (We hâve seen tliat the récent 
amendment to section 67e, above recited, bas expressly autliorizcd 
such a suit in the District Court of bankruptcy, as well as in the state 
court, or Circuit Court of the United States.) It was claimed that the 
District Court erred in entertaining the bill, and this error of law the 
Circuit Court of Appeals was asked to review. After an intcresting dis- 
cussion of décisions under the bankrupt law of 1867, the court says : 

"In view of thèse adjudications upon tlie bankrupt act of ]8G7, we feel 
constralned to hold that it is only some action taUen or order made in the 
bankruptcy proceeding itself which can be reviewed by an original pétition 
addressed to this court, under subdivision 'b' of section 24 of the bankrupt 
act, and that the power thereby conferred 'to superintend and revise' the 
action of the District Court does not extend to suits brought in that court 
by the trustée In bankruptcy against third parties to collect the assets of 
the estate, or to suits brought by third parties against the trustée, whether 
such suits are rlghtfully or wrongfully brought in that court, as to which 
point we express no opinion at thls time. Such suits as those last referred 
to, whether at law or in equity, are not proceedings in bankruptcy, or 'con- 
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troversles arisîng In bankruptcy proceedings,' within the meanlng and Intent 
of the law authorizing pétitions for review, but tliey are suits wbicli must 
be revlewed In tbe ordinary way, by appeal or writ of errer, when they 
hâve reached a final détermination in the court of iirst instance. We can 
discover nothlng in the language or pollcy of the récent banlvrupt act whicb 
would seem to require the various Circuit Courts of Appeals to review 
every interlocutory order made or proceedlng tali;en, in an ordinary action 
at law or in equity, In a suit between a trustée in banli:ruptcy and a third 
party, which happens to be brought in the District Court, siuiply because the 
trustee's title to the property claimed, or his liability to be sued, i,s founded 
ou the bankrupt act. Nor do we believe that such a construction of the 
act was within the contemplation of Congress." 

The Circuit Court of Appeals in Re Rusch, 116 Fed. 270, 53 C. 
C. A. 631, 633, after quoting the language of Mr. Justice Bradley in 
Ivathrop V. Drake, supra, says : 

"It follows that the power to revise by original pétition hère the ruling 
of the bankruptcy court, extends only to some order made in the bankruptcy 
proceedings proper, and does not embrace proceedings in suits brought by 
the trustée In bankruptcy against tliird parties." 

We bave no difEculty in saying that the petitioner, in the case at bar, 
has not presented a matter reviewable in this court under section 24b 
of the bankrupt law. The suit brought by the trustée against the peti- 
tioner in the District Court, was specially authorized by the amend- 
ment of tbe bankrupt act of 1903, above referred to. It is true, the 
District Court was the court of bankruptcy having jurisdiction of the 
bankrupt's estate, which the complainant, as trustée, was administering, 
but the suit in equity instituted by him was none the less an independent 
suit, and incapable of being characterized as a proceeding in bankruptcy, 
within the meaning of section 34b of the bankrupt act. We cannot 
hère and now, upon this pétition, consider tlie spécifications of error 
made by the petitioner to the interlocutory decree of that court. The 
orders and decrees of the District Court in that suit, whether interloc- 
utory or final, can only be reviewed in this court upon appeal regularly 
taken. 

In the case of In re Russell, 101 Fed. 248, 41 C. C. A. 323, referred 
to by the petitioner, the bankrupt court entertained an application, based 
upon a pétition of the trustée, asking for an order enjoining the Machin- 
ists' Supply Company from prosecuting its action of replevin for cer- 
tain Personal property claimed by it and in the possession of the said 
trustée, as property of the bankrupt. A rule to show cause was issued 
and served upon the plaintifï in replevin. On the return day of the 
rule, an order was made by the court, enjoining the prosecution of the 
suit as preliminary to a final adjudication of the rights of the parties, 
referring the claim of the said Machinists' Supply Company, the plain- 
tifï in replevin, to a référée in bankruptcy, to take proofs and report. 
From this order, the Machinists' Supply Company took an appeal to 
the Circuit Court of Appeals. That court, however, decided that the 
order sought to be reviewed was not a final décision, and did not fall 
within any of the classes mentioned in section 25 of the bankrupt act 
(30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]), and should bave been 
presented for review, pursuant to section 24b, by a pétition invoking 
the supervisory power of the court. The court, however, treated the 
appeal as though it were a pétition for review, saying tbat they did not 
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intend "by doing so to make a précèdent for the future." The Macliin- 
ists' Supply Company insisted that the bankruptcy court was without 
jurisdiction to coinpel it to litigate its title to the property in question 
in the bankruptcy court, in a summary proceeding upon a pétition. 
The court, therefore, could not décline jurisdiction under section 34b 
of the bankrupt act, as the oruer of the District Court brought up for 
review was clearly a proceeding in banl<ruptcy, and they sustained tlic 
action of the court in restraining, by this summary proceeding, the 
prosecution of the replevin suit, which was intended to take from the 
possession of the trustée in bankruptcy property held by him as belong- 
ing to the bankrupt's estate, and the court say : 

"We should entertain no doubt tbat the Machinists' Supply Company was 
entitled to bring an action of trespass or trover for the reeovery of tbc 
value of the property agalnst the trustée In the state court. But the action 
brought, being replevin, Is one for the seizure of property in the custody of 
the banivruptcy court, because in the custody of its officer, which. upon 
the principle decided in Freeman v. Howé, 24 How. 450, 16 L. Ed. 749, is 
protected from any interférence by state process, or by the process of any 
other court not exercising supervisory jurisdiction. When property îs In 
the actual possession of a court, this draws to it the rlght to décide upon 
conflicting claims to Its ultimate possession and control (Rouse v. Letcbei', 
156 U. S. 47, 49, 15 Sup. Ct. 266, 39 I* Ed. 341); and, as between two 
courts exercising concurrent jurisdiction, the court which flrst acquires 
possession will maintain Its possession intact. • • • We conclude that 
the order under review, so far as it stayed the prosecution of the repleviii 
action, was properly made, and that, unless leave is obtained of the court of 
bankruptcy, the Machinists' Supply Company must bring its action in that 
court. By clause 'c' of section 19 of the bankrupt act [30 Stat. 551, U. S. 
Comp. St. 1901, p. 3430], it is entitled to a trial by jury. In Re Baudouine, 
we pointed out that, in the absence of provisions to the contrary In the act, 
it is to be presumed that Congress Intended the ordinary procédure of 
courts of law or equity, according to the nature of the coutroversy, should 
be observed. The order under review, so far as it undertook to deprive 
the Machinists' Supply Company of the rlght to be heard in a plenary suit 
by a référence of the controversy to a référée, was an erroneous exercise 
of power, and to that extent should be reversed, with costs." 

In the case before us, however, the course recommended by the 
Circuit Court of Appeals in In re Russell and in In re Baudouine, 101 
Fed. 574, 41 C. C. A. 318, has been pursued by the trustée of the bank- 
rupt estate, and a plenary suit in equity has been brought to litigate 
the title to the property and enjoin the suit in replevin. We are not 
dealing, as in the case just cited, with a summary order by the court 
to show cause, but with an interlocutory decree of the District Court 
in a plenary suit, which the trustée has elected to bring. The action 
of the court below in this suit can only be hère reviewed upon appeal. 

The pétition for review must, therefore, be dismissed. 
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ATLAS NAT. BANK v. ABRAM FRENCH SONS CO. 

(Circuit Court, D. Massachusetts. B''ebruary 2, 1905.) 

No. 1,636. 

1. Refebence— Heaeing— Review of Evidence. 

Where, on exceptions to a master's report, the évidence, other than 
certain exhibits, wàs not before the court, tlie flnding of fact by the 
master would be taken as true. 

2. Featjdtjlent Conveyance— Evidence. 

On an intervening pétition by a recelver of an insolvent Massachusetts 
corporation against the recelver of a Maine corporation to set aside an 
alleged fraudulent conveyance by the Massachusetts company to the 
Maine company, where it appeared that the Massachusetts company con- 
veyed to the Maine company merchandise to the amount of about 
$136,000, and realized in cash from the Maine company, and in can- 
cellation of the liabllities of the Massachusetts company, ,$186,000, there 
was no évidence of any fraudulent Intent towards credltors of the 
Massachusetts company, and where ail the questionable acts of the 
person in control of the Massachusetts company, and from wliich a 
fraudulent intent could be inferred, were directed, towards satisfying 
the claims of the Massachusetts company, to the injury sometimes oî 
the Maine company, it was Insuflicient to show the intent to hinder, 
delay, and defraud Ôie credltors of the Massachusetts company. 

In Equity. 

J. B. & H. E. Warner, for John Rééd. 

Gaston, Snow & Saltonstall, for B. W. Boyden. 

COLT, Circuit Judge. This is an intervening pétition, filed by tlie 
receiver of the Abram French Company, a Massachusetts corporation, 
against the receiver of the défendant, the Abram French Sons Com- 
pany, a Maine corporation, to set aside an alleged fraudulent convey- 
ance by the Massachusetts company to the Maine company. The pé- 
tition and answer were referred to a master. The hearing before the 
master extended over a period of more than a year. A mass of évidence 
was introduced, mostly by the petitioner. After fully hearing the 
parties and examining the évidence, the master bas filed an exhaustive 
report, in which the conckision is reaclied that the transfer was not 
made with intent to hinder, delay, or defraud the creditors of the 
Massachusetts company. The présent hearing was had on the peti- 
tioner's exceptions to the master's report. Sirice the évidence (except 
the exhibits) is not before the court, the iindings of fact by the master 
must be taken as true. The only question, therefore, which is raised 
by the exceptions, is whether the master's conclusion upon the facts 
found is clearly unwarranted in law. 

After reviewing the history and condition of the Massachusetts com- 
pany, and ail the material facts estaljlished by the évidence prior to or 
contemporaneous with the conveyance in question, the master concludes 
that they do not "warrant a finding that the transfer was fraudulent," 
nor do they appear to him "to establish the fact that the transfer ac- 
tually accomplished by the steps thus taken was such as to be incon- 
sistent with an honest intent." Proceeding, then, to consider the acts 
of the two companies after the transfer in connection with those prior 
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thereto, the master, upon ail the évidence, încluding that adinitted de 
bene, finds himself unable "to reach the conclusion that the transfer is 
proved to hâve been inconsistent with an honest intent toward the cred- 
itors of the Massachusetts company, présent or future, in so far as the 
companies respectively are chargeable with any intent in the transaction 
or with any knowledge of such intent." The master finds that the fol- 
lowing property was embraced in the bill of sale: 

" 'The retail and hôtel supply business of the seller and the good will tliereof. 
The use of the name "Abram French Company" to the exclusion of any 
further use thereof by the seller except for the purpose of liquidation. Its 
mei'chandise as shown by an inventory made by the parties as of October 1, 
1901, less such thereof as has been sold for and on account of the buyer since 
that date. Its leases, trade-marks, and the bencfit of ail unfiUed orders and 
ail contracts for the produce, manufacture, sale, or transportation of mcr~ 
oUandise, with power to enforce the same in the name of the seller or other- 
wise, but at the buyer's expense.' With the provision, however, that the 
buyer should assume 'the future burden of such contracts and àold the seller 
harmless from any llability hereafter arising thereunder.' But should net 
assume 'any llability of the seller, whether arising under said contracts or 
in any other manner whatever, which existed prior to October 1, 1901.' " 

The only portion of the above property to which the évidence enabled 
the master to assign a definite value was the item of merchandise. 
Nothing of any value representing any of the other items came into 
the possession of the Maine company. As to the merchandise, the 
master finds that its actual value at the date of the transfer was $136,- 
740.04. The master finds that the considération received by the Massa- 
chusetts company for the property sold at the date of the sale, January 
23, 1902, was as follows: 

"(1) $65,000 In cash, already received by It from subscriptlons on behalf of 
the Maine company. (2) The Maine company's rights against B. C. Huxley 
and B. C. Converse for $.35,000, due from them as subseribers. (3) The Maine 
company's rights against William A. Fr-ench for $70,000, remainlng due from 
him as subscriber. the stock so subscriljed for being delivered to him to 
that amount. (4) Its own notes for $30,000 in payment of the remainder of 
William A. French's subscrlption, with the right to exchange the same for 
:}f)0 shares of preferred stock delivered to him' and S. Waldo French. (5) 350 
shares preferred stock subseribed for, but not yet taken, by Huxley and Con- 
verse, and 3,997 shares of common stock, less what was issued to subseribers 
as above, 175 of which would also hâve to be delivered upon payment of said 
subscriptlons." 

The total actual results accruing to the Massachusetts company 
from what was received on January 23, 1902, for its merchandise the 
master finds to hâve been cash $67,000, liabilities of the Massachusetts 
company canceled $119,000; making a total of $186,000. In other 
words, for merchandise whose actual value was $136,740.04 the 
Massachusetts company realized in the manner described $186,000. 
As the resuit of thèse figures, the master déclares that he is "unable to 
find that any fraudulent intent toward creditors of the seller is to 
be inferred from the considération for the sale above described, taken 
by itself." As bearing on the question of fraudulent intent, there is 
one point in the master's report which should, perhaps, be referred to. 
The master finds that during the first six months after the transfer in 
question, by the express direction of William A. French, certain letters 
were sent to dififerent parts of the country requesting loans of money to 
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the Massachusetts company ; that in some cases loans were made, and 
the money used by that company ; and that the statements and repré- 
sentations respecting the Massachusetts company contained in those 
letters were false and fraudulent. As to thèse transactions the master 
reached the following conclusions : 

' "The Inferences to be drawn from t!iem relate only to the actual personal 
intent of French, so far as that is an élément afCecting the transfer at the 
time it was inade. The utœost that can be inferred is that he then intended. 
If the transfer should be accomplished In the manner above described, to use 
it in furtherance of attempts to induce people to become creditors of the 
Massachusetts company by ineans of untrue représentations as to tacts result- 
ing from it. If, as I hâve found, the transfer was not in violation of the rights 
of creditors of the Massachusetts company who \vere creditors at the time, 
neither was it in violation of the rights of any future creditors who could 
hâve been expected to become such by any reasonably possible anticip;<pon on 
the part of members of either board of directors other than French. It bas 
not seemed to me that knowledge of an undisclosed intent on his part of the 
eharacter above described can be properly imputed to the Maine company in 
its acts resulting in the transfer, notwithstanding the extent to which those 
acts were controUed by French. I bave therefore regarded the letters referred 
to as immaterial upon the questions before me." 

I see no reason to doubt the soundness of thèse conclusions. The 
master finds that William A. French was the controUing mind through- 
out ail the transactions between the two companies. Taking this fact 
into considération in connection with the insolvency of the Massa- 
chusetts company, it seems to me that William A. French was especially 
anxious to satisfy the creditors of the Massachusetts company in order 
to avoid ever-impending trouble from that source. Several acts of Wil- 
liam A. French confirmatory of this view are found in the master's re- 
port : The issuing to WiUiam A. French of 200 shares and to S. Waldo 
French of 100 shares of the preferred stock of the Maine company for 
the purpose of purchasing the notes of the Massachusetts company to 
the amonnt of $30,000 ; the suins amounting to over $30,000 wrong- 
fully drawn from the Maine company, under the direction of William 
A. French, and used to pay the debts of the Massachusetts company ; 
the settlement of claims against the Massachusetts company to the 
amoimt of $56,800 by preferred stock of the Maine company subscribed 
for by William A. French, trustée ; the soliciting of loans to the Massa- 
chusetts company after the transfer by letters sent under the direction 
of William À. French, the money so obtained being used to pay the 
debts of the Massachusetts company. AU the questionable acts of 
William A. French which are found in the master's report, and from 
which a fraudulent intent might be inferred, seem to hâve been directed 
to satisfying the pressing claims against the Massachusetts company, 
to the injury, sometimes, of the Maine company. Clearly, thèse acts 
do not show any intent to hinder, delay, or defraud the creditors of 
the Massachusetts company. 

The petitioner contends that the facts found by the master disclose 
an attempt to defraud the creditors of the Massachusetts company, 
and that relief may be granted upon any one of the following grounds : 
(1) That the conveyance was fraudulent ; (2) that the assets of the 
Massachusetts company in the hands of the Maine company are charged 
with a. trust or équitable lien in favor of the creditors of the Massa- 
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chusetts Company; (3) that the Maine and the Massachusetts compa- 
nies are in fact the same, and the debts of one are the debts of the 
other. Thèse several grounds of relief ail rest upon the fundamental 
proposition that the conveyance in question was fraudulent in fact 
and in law, and upon that issue the master failed to sustain the petition- 
er's contention. 

The cases cited in the petitioner's brief are not applicable to the case 
at bar. Upon the facts found by the master, this is not a case in which 
the Maine and the Massachusetts companies are in fact the same. It is 
not a case in which one corporation simply transfers ail its property to 
another corporation, and distributes the stock of the new corporation 
among the stockholders of the old corporation in proportion to their 
respective holdings. Nor is this a case, upon the facts stated by the 
master, in which property was conveyed for the purpose of securing 
it from attachment, or for the purpose of putting obstacles in the way 
of the enforcement by creditors of their claims ; nor can it fairly be said 
that what was donc operated to produce thèse results. 

Upon full considération, I find no error in the conclusions reached b\ 
the master. The exceptions are overruled, and an order raay be en- 
tered confîrming the report. 

Exceptions overruled ; master's report confirmed. 
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In re NORTH PACIFIC COAST R. CO. 

(District Court, N. D. California. October 28, 1904.) 

No. 13,112. 

1. Shippino — Peoceedinqs for Limitatiok or Liabilitt— Right to Main- 

tain. 

The claim of a passenger on a steam ferryboat for damages growing 
out of a collision Is one for a maritime tort withln the jurlsdiction of a 
court of admlralty, and agalnst which the owner of the vessel Is en- 
tltled to a limitation of llablllty, althongh such owner Is a rallroad Com- 
pany operatlng the vessel In connection with Its road, and the passenger 
was belng carried on a ticket which entltled hlm to both land and water 
carrlage. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dlg. Shipping, § 644. 

Limitation of shlpowners' llability, see note to The Longfellow, 45 C. C. 
A. 387.] 

2. Same. 

The right of the owner of a vessel to a limitation of llablllty for dam- 
ages resulting from a collision on a surrender of such vessel Is not af- 
fected by the fact that it was also the owner of the other vessel con- 
cerned in the collision, which Is not surrendered, even though such ves- 
sel was partly In fault for the collision, where such ownershlp Is not dis- 
closed in the pétition, since in such case the llablllty of the petltioner a"» 
owner of the vessel surrendered is ail that Is before the court for con- 
sidération or adjudication, and the right of damage elaimants to pro- 
ceed against the other vessel or agalnst petltioner as Its owner wiU not 
be aflfected by the proceeding. 

In Admîralty. Proceeding for limitation of liability. 
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Geo. W. Towle, Jr., for North Pacific Coast R. Co. 
Morehouse & Alexander, for J. S. McCue. 

DE HAVEN, District Judge. The North Pacific Coast Railroad 
Company, a corporation, commenced this procceding by filing its péti- 
tion for a limitation of liability, alleging that it was tlîe owner of thc 
steamer San Rafaël on the 30th day of November, 1901, when a col- 
lison occurred between that steamer and the steamer Sausalito in the 
Bay of San Francisco; and, further, "that said collision was an un- 
avoidable accident, due solely and only to the density of the fog then 
nnd there prevailing in the said Bay of San Francisco, and particularly 
in the locality thereof through which said steamer was then and there 
navigating, which said fog prevented and obsciired a view or vision 
of approaching vessels or objects, and rendered the fog signais situate 
on said San Rafaël and on any such approaching vessels or objects 
and on said steamer Sausalito, with which said San Rafaël colHded, 
* * * of a more or less uncertain character and guide to go by." It 
is also alleged that one J. S. McCue, prior to the filing of the pétition, 
commenced an action against the petitioner in one of the courts of the 
state to recover damages for alleged injuries sustained by him wliile 
a passenger on the steamer San Rafaël by reason of such collision, and 
also for damages on account of merchandise alleged by him to hâve been 
on the San Rafaël at the time, and lost as a resuit of said collision ; that 
said actions were still pending. The petitioner asks for a judgment 
exempting it from ail liability, and also prays that, in case it shall be 
found that the petitioner or the steamer San Rafaël is liable for injuries 
to persons or for loss of property, caused by said collision, then such 
liability shall be limited to the value of the petitioner's interest in the 
steamer San Rafaël and her freight then pending. The monition issued 
in this proceeding was served upon J. S. McCue, and he presented his 
claim, and also filed an answer to the pétition. The answer allèges that 
the petitioner is a railroad corporation, and was at the time of the col- 
lision referred to in the pétition, and for a long time prior thereto, en- 
gaged as such in the business of a common carrier of passengers for 
hire, between the city of San Francisco and the city of San Rafaël 
in the county of Marin, state of California, and, as a part of its System 
and property, was the owner of and engaged in running the steam ferry- 
boats San Rafaël and Sausalito to and from the city of San Francisco 
and the city of Sausalito, the said steamers meeting and passing each 
other in the Bay of San Francisco in making such trips ; that on the 
30th day of November, 1901, he, the said McCue, was the owner, 
by purchase from the North Pacific Coast Railroad Company, of an 
individual monthly commutation ticket for the month of November, 
1901, which entitled him to make one round trip daily during that entire 
month, between the city of San Francisco and the city of San Rafaël ; 
that such ticket was not sold or purchased as a steam ferry ticket, but 
as a railroad ticket, nor was it supervised "or in any manner under 
the control or supervision of the master or other officer of said vessels, 
or either of them" ; that on that day he exhibited his ticket to the pe- 
titioner's agent at San Francisco, and was permitted "to enter into and 
upon the said steam ferryboat San Rafaël, and was then and there ac- 
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cepted by said raîlroad company as a railroad passenger from its said 
station at San Francisco to its said destination at said San Rafaël; 
that the said ferry trip from said San Francisco to said Sausalito was 
a part of the trip provided by said railroad company, and included in 
tlie said contract of transportation, but not specially or separately 
mentioned therein; that the said steam ferryboat San Rafaël was not 
run or managed as a separate or independent Une of business, but as a 
link or incident of said railroad contract and railroad business of said 
North Pacific Coast Railroad Company." The answer also allèges that 
while McCue was on board the steamer San Rafaël in making the 
trip aforesaid he was injured in the collision of that steamer with 
the Sausalito. It is further alleged "that the said two steam ferryboats 
being at the time of said injuries the property of the said North Pacific 
Coast Railroad Company, and run, managed, operated, and controUed 
by it at the time of said collision and the said injuries, and engaged in 
the same service, and the fault being in the management of one and both 
of said vessels, and caused by the négligence of said railroad com- 
pany, its agents, servants, and employés, * * * gaid North 
Pacific Coast Railroad Company has not the right and is not author- 
ized or empowered to limit its liability to the said steam ferry- 
boat San Rafaël, or to any limitation at ail," under the provisions 
of the Revised Statutes of the United States, for the reasons, first, 
"that said contract of carriage was a land contract, and not an exclusive 
maritime contract; * * * and, secondly, for the reason that the 
said contract of carriage was the direct and personal contract of the 
North Pacific Coast Railroad Company ; * * * and for the further 
reason that said collision was the joint act of both of said vessels, and 
caused through the joint fault of both, and both vessels being the prop- 
erty of said railroad company, and being at said time under the con- 
trol of and being run and managed by said company in the same serv- 
ice, * * * and the said North Pacific Coast Railroad Company, 
not having surrendered both of said steam ferryboats for appraisement 
or into the hands of a trustée, cannot limit its liability in this proceed- 
ing" ; and upon thèse grounds the court is asked to dismiss the pétition. 
1. It appears from the évidence that McCue was a passenger on the 
San Rafaël at the time of the collision, traveling upon a commutation 
ticket issued by the petitioner, and good for one round trip daily be- 
tween the cities of San Francisco and San Rafaël. The distance be- 
tween thèse points is 18 miles. In going from San Francisco to San 
Rafaël over the route named in McCue's ticket, the distance traveled 
is 6 miles by water on the Bay of San Francisco, and thence by railroad 
12 miles to the city of San Rafaël ; but there was no understanding or 
agreement between the parties that the price paid for the ticket should 
be apportioned between the petitioner's railroad and the steamers 
Connecting therewith. Upon this state of facts it is very earnestly 
insisted by respondent, McCue, that his contract with the petitioner was 
an entire contract for safe transportation between San Francisco and 
San Rafaël, and not within the jurisdiction of a court of admiralty, be- 
cause it was to be partly performed on land, and that, therefore, this 
court had no jurisdiction to limit the petitioner's liability for a breach 
of such contract. The petitioner seeks in this proceeding to limit its 
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liability as owner of the San Rafaël for damages to person and prop- 
erty growing out of the collision between that steamer and the Sausalito, 
and the pétition is based upon that clause of section 4283 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 2943], which provides that "the 
liability of the owner of any vessel * * * foj- any loss, damage, 
or injury by collision * * * shall in no case exceed the amount 
or value of the interest of such owner in such vessel, and her freight 
pending." The claim of McCue is for damages growing out of the 
collision between the petitioner's steamer, upon which he was traveling, 
and another, and is within the letter of the statute, and therefore one 
the liability for which may be limited in this proceeding. It is, of 
course, true that a District Court has no jurisdiction to limit liability 
upon any claim for damages, unless it could take original cognizance 
of a suit in rem or in personam to recover the loss or damage for 
which the claim is made. Ex parte Phénix Insurance Company, 118 
U. S. 610-624, 7 Sup. Ct. 25, 30 L. Ed. 274. But the real nature 
of the claim made by the respondent, McCue, is for damages grow- 
ing out of the collision between the San Rafaël and Sausalito on 
the navigable waters of the Bay of San Francisco, which collision he 
allèges was caused in part by the négligence of the ofHcers in command 
of the San Rafaël. His claim, therefore, is for damages for an alleged 
marine tort. In re Long Island Transportation Company (D, C.) 5 
Fed. 599. It cannot be successfully contended that an action, in per- 
sonam, or in rem, for the recovery of damages for such a wrong, would 
not be cognizable in a court of admiralty. This being so, it would seem 
clear that under the rule declared by the Suprême Court in the case 
above cited this court is authorized in this proceeding to limit the pe- 
titioner's liability upon the claims filed by McCue; and the fact that 
he was at the time of the collision rightfully on the San Rafaël as a 
passenger under a contract which entitled him also to transportation 
upon the petitioner's railroad Connecting with that steamer at the 
city of Sausalito does not oust this court of jurisdiction. The fact that 
he was a passenger under such a contract would not deprive him of the 
right to sue in a court of admiralty for the tort of which he com- 
plains. The Willamette Valley (D. C.) 71 Fed. 712. "Every species 
of tort, however occurring, and whether on board a vessel or not, if 
upon the high seas or navigable waters, is of admiralty cognizance." 
The Plymouth, 3 Wall. 36, 18 L. Ed. 125. 

2. It is also claimed that the proceeding should be dismissed, because 
the steamer Sausalito owned by the petitioner, and which respondent 
allèges was equally in fault with the San Rafaël for the collision, has 
not been surrendered to the court for the benefit of those claiming dam- 
ages growing out of the collision. It is a sufficient answer to this to 
say that the petitioner does not seek to limit any liability which it may 
be under as owner of the steamer Sausalito; and in my opinion the 
right of the respondent, or any other person injured by the collision re- 
ferred to, to proceed against the steamer Sausalito or the petitioner, in 
so far as that vessel is liable for damages growing out of such collision, 
is not afïected by this proceeding. The petitioner does not allège that 
it is the owner, or has ever been the owner of the steamer Sausalito, 
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and the decree în this case will be restricted to an adjudication of its 
liability as owner of the steamer San Rafaël. 

3. There was no évidence given upon the trial bearing upon the al- 
légation of the pétition that the collision was the resuit of inévitable ac- 
cident. The claim of the petitioner for exemption from ail liabilit) 
must therefore be denied, and a decree entered limiting its liability to 
the appraised value of the San Rafaël and freight pending. Further 
hearing of the case upon the question of the amount of damages may be 
brought on by either party upon notice to the other. 



SCHOFIELD V. PALMER et al. 
(Circuit Court, W. D. Virginia. December 22, 1904.) 

1, CosTS— Reqtjibing Security feom Noneesident— Suit bt Receiveb of Na- 

tional Bank. 

On motion therefor, defenclants, sued by a nonresident recelver of a 
national bank, are entitled to require plaiutiff to give securlty for costs. 
where such security would be required bv the laws of tbe state under the 
conformity statute (Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]), uniess 
plaintiff by a certificate filed brlngs himself wlthln the provisions of Re\'. 
St. § 1001 [U. S. Comp. St. 1901, p. 713]. 

2. INTEREST— JTTDOMENTS ON WeTTTEN OBLIGATIONS— LEGAI, RaTE. 

Under the law of Virginia, where an obligation bears interest at a 
epeeltied rate a judgment thereon should be for the principal and In- 
terest thereon at the agreed rate until payment. Where no rate is spec- 
Ified, the judgment should be for interest at the légal rate In the state 
where the obligation Is to be performed, whieh, in the absence of proof, 
will be presumed to be tbe same as In the state where the action is 
brought. 

8. Notes— Peotest— Evidence of Notice to Indoesee. 

Under the law merchant it is not a part of a notary's officiai duty in 
protesting a note to give notice of dishonor to an indorser, and his cer- 
tificate that he sent such notice is not even prima facie évidence of sucli 
faet in the absence of a statute malsing it so, or proof that the notary is 
not alive and capable of testifying. 

4. Abatement— StriT Peematurelt Bbotjght— Notice of Motion fob Judg- 
ment undeb Virginia Statute. 

A notice of motion for judgment on a note under Code Va. 1887, § 321 1 
[Ann. Code 1904, p. 1686], which authorizes judgment on a contract for 
money to be obtained on motion after 15 days' notice to the défendant, 
if served before the liability of défendant has matured, Is subject to a 
plea in abatement, the same as a déclaration prematurely filed would be. 

0. Same— Matteb Peopebly Presented by Plea. 

Matter In abatement dehors the record Is properly presented by a 
plea in abatement 

8. Notes— Joint Action against Makeb and Indoesee— Défenses. 

Where one of two joint défendants alone pleads matter which is not 
merely personal to such défendant, but which goes to the right to sue, 
judgment cannot be rendered against the other défendant, if the plea be 
well taken. Code Va. 1904, § 3395, does not hère apply. 

7. Jubisoiciion of Fedeeal Couets— Action by Receiveb ^r Nationai 
Bank. 

An action by a recelver of a national bank to collect a debt due the 
bank is one brought under authority of Rev. St. § 5234 [U. S. Comp. St. 
134 F.— 48 
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1901, p. 3507], and Is wlthin the jurisdlction of a fédéral court, regardless 
of the amount In controversy. 

[Ed. Note. — Actions by and agalnst receivers and agents of national 
banks, see note to McCartney v. Earle, 53 C. C A. 398.] 

At Law, 

Daniel Trigg, for plaintiff. 
White & Penn, for défendants. 

McDOWELL, District Judge. Thèse were sundrv motions for judg- 
ment under section 3211, Code Va. 1887 [Ann. Code 1904, p. 1686], 
made by the receiver of a New York national bank. This statute, so 
far as now of interest, reads : "Any person entitled to recover money 
by action on any contract may * * * obtain judgment for such 
money after fifteen days' notice." 

The plaintifï being a nonresident of this state, in each of the cases the 
défendants who appeared suggested the nonresidence of the plaintiff, 
and moved for security for costs. Under section 3539, Code 188? 
[Ann. Code 1904, p. 1891], and section 914, Rev. St. U. S. [U. S. 
Comp. St. 1901, p. 684], I think thèse motions should be granted in 
those cases in which final judgment îs not now to be entered. Miller 
V. N. & W. (C. C.) 47 Fed. 264. While I doubt if such certificate can 
be made, I shall adopt the suggestion made in Platt v. Adriance (C. C.) 
90 Fed. 773, and allow the plaintiff, in lieu of security for costs, to 
file a certificate bringing the cases under the opération of section 1001, 
Rev. St. U. S. [U. S. Comp. St. 1901, p. 713]. 

In each of thèse cases the défendants moved to dismiss the plain- 
tiff's motion on the ground that the notice given by the plaintifï is a 
"process/' and that it is not under the seal of the court, etc., as re- 
quired by section 911, Rev. St. U. S. [U. S. Comp. St. 1901, p. 683] . 
I hâve recently discussed this question in the opinion in Leas and Mc- 
Vitty V. Merriman (C. C.) 133 Fed. 510, and for the reasons there 
stated this motion of the défendants was bverruled. 

In each case where the note or bill sued on names the rate of interest 
at 5 per cent., I think the judgment should be for the principal and 
interest thereon at the rate agreed on until payment. 3 Minor's Insts. 
:î86. Where no rate of interest is specified, I think judgment should 
be for interest at the rate of 6 per cent, per annum from maturity until 
payment. This is the légal rate in this state. No évidence of the 
légal rate in New. York (the place of payment) was offered. While 
the rate of interest, where not specifically agreed upon, is to be deter- 
mined by the law of the state of performance (3 Minor, 384), yet where 
there is no évidence of the rate under such law the courts hère will pré- 
sume that the statutory rate in New York is the samie as the statutory 
rate in this state. 2 Phillips, Ev. note p; 49 ; Cox v. Morrow, 14 
Ark. 603 ; Chapin v. Dobson, 78 N. Y. 74, 34 Am. Rep. 513 ; Du- 
bois V. M^son,: 127 Mass. 37, 34 Am. Rep. 336; Râpe v. Heaton, 
9 Wis. 328, 76 Am. Dec. 275; Piedmont Co. v. Ray, 75 Va. 823; 
Smith v.. Smith, 19 Grat. 548; Wharton, Conflict of L,aws, § 779; 27 
Am. & Èng. Ency. (Ist Ed.) 976. 

In one of thèse cases, an indorser of the negotiable note sued on 
being a défendant, the only évidence offered that notice of protest had 
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been sent the said indorser was the notary's certificate to such effect. 
Uiider the law merchant it is not a part of the notary's officiai duty to 
give notice of dishonor, and his certificate that he had sent notice is 
not even prima facie évidence of such fact. 2 Daniel, Negot. Insts. 
(3d Ed.) §§ 959, 960 ; 2 Am. & Eng. Ency. (Ist Ed.) 406 ; 4 Am. & 
Eng. Ency. (2d Ed.) 389; 3 Minor's Insts. 447; Chitty, Bills, 636; 
Bvles, Bills (3d Amer. Ed.) (224) 331; Story, Prom. Notes (3d Ed.) 
366 ; Nicholls v. Webb, 8 Wheat. 326, 331, 5 L. Ed. 628 ; Dickins v. 
Beal, 10 Pet. 582, 9 L. Ed. 538 ; Walker v. Turner. 2 Grat. 536 ; Burke 
V. McKay, 2 How. 66, 11 L. Ed. 181; Harris v. Robinson, 4 How. 336, 
11 L. Ed. 1000; Sims v. Hundley, 6 How. 1, 12 L. Ed. 319; Union 
Bank v. Gregory, 46 Barb. (N. Y.) 98; Slaughter v. Farland, 31 Grat. 
(Va.) 134. Consequently the statute law of this state must alone be 
looked to for authority (there being no évidence that the notary is not 
alive and capable of testifying — Nicholls v. Webb, 8 Wheat, 331, 5 L. 
Ed. 628) for holding the notary's certificate even prima facie évidence 
that notice of nonpayment of the note sued on was mailed to the in- 
dorser. The State statute making such certificate prima facie évi- 
dence of what is stated therein was, I think, repealed by the act of 
December 24, 1903 (Acts 1902-03-04, p. 899, c. 569). 10 Va. Law 
Reg. pp. 66, 89 ; Pollard's Va. Code, p. 1495. The plaintiiï, having 
moved therefor in due time (section 3387, Code 1887 [Ann. Code 1904, 
p. 1796]), may take a voluntary nonsuit, which amounts in this state 
to a dismissal without préjudice. 

In one of thèse cases (No. 666) one of the notes sued on was made 
Tanuary 28, 1904, and is payable in New York four months after date. 
The notice of motion for judgment was served on the défendant on 
May 28, 1904. The défendant filed a plea in abatement, setting up 
the fact that by reason of légal holidays under the New York statutes 
the note did not mature until May 31st. The plaintifï demurred to the 
plea. While a notice of motion for judgment is to be viewed liberallv 
(Pollard's Code, note p. 1688; 4 Minor's Insts. [3d Ed.] pp. 633, 1318; 
2 Barton's Law Pr. [2d Ed.] p. 1040), I can think of no good reason 
for allowing such a notice to be given in advance of liability on the part 
of the défendant. Every reason for sustaining a plea in abatement to 
a writ or déclaration where a regular action at law has been prema- 
turely instituted applies to a notice of motion prematurely served on a 
défendant. If a notice of motion for judgment on a note is given in 
advance of its maturity, mère payment of the note on maturity may 
not prevent a judgment against the défendant. The fact of payment 
may not be made known to the court on the day of trial, and the de- 
fendant, in common prudence, must corne to court with his évidence 
of payment, in order to be sure that no judgment will be entered 
against him. It is true, conceding fairness to the plaintifï, that when 
the défendant cornes to court he will not find the motion on the docket. 
But the défendant may bave had no notice that the plaintifï has not 
docketed the motion, and he had a right to act on the notice that was 
given him that the motion would unconditionally be made for judg- 
ment. If, when the défendant arrives at court, he leams that the mo- 
tion has not been docketed, he has been made illegally to sufïer a loss 
of time and the expeiise of the journey. While in an independent ac- 
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tion for damages he might recover against the plaintiff compensation 
for thèse losses, it is not the policy of the law that a debtor who pays 
his debts in full on maturity should be so harassed, and required to 
bring an action to secure compensation. It foUows that judgment 
should now be rendered quashing the notice of motion in so far as it 
relates to the note in question, and judgment rendered for the défend- 
ant against the plaintiff for the cost of filing the plea in abatement. 
In another case there were two défendants, the maker and the indorser 
of the note sued on. The notice in this case also was served before 
the maturity of the note. Only the indorser appeared, and he pleadcd 
in abatement the prématuré service of the notice. The plea in abate- 
ment hère calls for no further discussion than is found in the opinion 
in case No. 566, uniess it be because the plea was filed only by the in- 
dorser. I may say, in passing, that where, as hère, the matter in 
abatement is dehors the record, a plea in abatement is the most usual 
method of raising the objection. 16 Ency. PI. & Pf. 879. From 1 
Barton's Law Pr. (3d Ed.) p. 895, it seems that extrinsic matter of 
abatement can only be presented by plea in abatement. In 1 Chitty on 
Pleading (16 Am. Ed.) p. 469 (584) it is said : 

"Pleas In abatement to the action of the writ are that the action * ♦ • 
was prematurely brought; but as thèse matters are ground of demun'er or 
nonsuit, it is now very unusual to plead them in abatement." 

But this is not authority for the proposition that a plea in abatement 
is an improper method of raising the objection. I hâve found no Vir- 
ginia case directly in point, and, without controlling authority for 
denying the right to make the objection by plea in abatement, this 
method seems to me préférable to any other. It saves time and ex- 
pcnse to thus raise the objection in advance of a trial on the merits. 

The fact that the maker of the note did not file a plea in abatement 
would not make it proper to now render judgment against that défend- 
ant. The common-law rule that prevails in this state, as in a ma- 
jority of the states, is that in a joint action the judgment must be 
against ail the défendants or against none of them. The Virginia 
statute (section 3395, Code 1887 [Ann. Code 1904, p. 1801] ; for- 
merly section 19, c. 177, Code 1849) allowing judgment against less 
than ail the joint contractors does not apply where one of the défend- 
ants alone files a défense which is not personal, but which goes to the 
plaintiff's right of recovery against ail the défendants. Steptoe v. 
Read, 19 Grat. 1-9 ; Bush v. Campbell, 26 Grat. 403. It follows that 
the notice of motion for judgment should be quashed as to both de- 
fendants. 

In another case the amount sued for is less than $2,000, and on this 
ground the notice of motion was demurred to. If the jurisdiction in 
this case was based on the diversity of citizenship of the parties, or on 
the ground that the case is one arising under the laws of the United 
States, the amount involved is too small. However, by Act March 
3, 1815 (3 Stat. 245, c. 101; subsection 3, § 629, Rev. St.; U. S. 
Comp. St. 1901, p. 503), the fédéral Circuit Courts are given jurisdic- 
tion of ail common-law suits where the United States, or any officer 
thereof, under the authority of any act of Congress, are plaintiflfs, re- 
gardless of the amount involved. That the receiver hère is suing un- 
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der autliority of an act of Congress (section 5334, Rev. St. [U. S. 
Conip. St. 1901, p. 3S07]) cannot be doubted. That he is an officer of 
the United States bas been doubted (Thompson v. Pool [C. C] 70 Fed. 
725, 727), but the language used by the Suprême Court in Chetwood's 
Case, 165 U. S. 443, 458, 17 Sup. Ct. 385, 41 L. Ed. 782, and in Auten 
V. U. S. Nat. Bank, 174 U. S. 125, 141, 19 Sup. Ct. 628, 43 L,. Ed. 
920, seems sufficient to settle the doubt. In both thèse cases a rc- 
ceiver of a national bank is declared to be an officer of the United 
States. Many rulings of the subordinate fédéral courts to the sanic 
effect are cited in thèse opinions. 



THE FLUSHING.' 

(District Court, E. D. New York. January 6, Î905.) 

TowAGE— Loss Oï Tow— Insufficient Anchokaqe. 

A tug, havlng six barges In tow to distrlbute at différent points on 
Long Island Sound, left three of them at anchor, whlle it took others 
to their destination several miles distant. None of the barges carried 
an anchor, and two vvere made fast to the third, whleh was supplled 
by the tug with an anchor sufficient at the time; but a strong, thougii 
not unusual, wind arose soon after, and, the anchor dragging, two of the 
beats were driven on shore and vvrecked. Beld, that the tug was nég- 
ligent In leavlng the barges wlthout sufficient protection against con- 
ditions which might bave been anticlpated ; that the barge supplled 
with the anchor becaine, as to the other two, the agent of the tug, and 
its fault, If any, was that of the tug; that the barges were chargeable 
with fault which contributed to their injury in not being eqiiipped wltli 
anchors, but that such fact did not relieve the tug froin liability for 
half the damages, since it knew their condition, and also that many 
such boats were without anchors. 

In Admiralty. Suits against tug for loss of tows. 

Martin A. Ryan, for libelants. 
James J. Macklin, for claimant. 

THOMAS, District Judge. On December 9, 1902, the claimant's 
tug Flushing undertook to tow and distribute six boats to différent 
points on Long Island Sound. The tow reached Field Point, off 
Greenwich Harbor, about 11 o'clock at night, where it remained 
till the morning. About 6 o'clock in the morning the tug left the 
tow at anchor, to deliver one of the boats at the Greenwich dock, 
a quarter of a mile away, Thereupon the tug returned to the tow. 
took ofï two other boats, and carried them to Portchester, which 
was several miles away, and delivered them at a dock which is 
approached by a tortuous stream. When the tug went there was 
little or no wind, but thereafter a southwesterly wind arose, so that 
the boats left at Field Point were unprotected. Under the influence 
of the increasing wind, the anchor dragged, and the three vessels 
went ashore on the beach, about a mile from the anchorage, where 
two of the vessels were wrecked, although the tug, returning, saved 
the Rogers. the third boat. Beforc leaving the boats, the captain 
of the tug learned that no one of them had an anchor, and thereupon 
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supplied one to the Rogers, weighing 210 pounds, as the claimant 
contends. Thereupon the Rogers was appointée! by the tug, by 
the aid of this anchor, to hold the flotilla until the return of the tug. 
The Kilfoyle and the O'Callahan were behind the Rogers, side by 
side, and secured to her by a Une some 10 feet long. The évidence 
is conflicting as to the custom of boats of the kind in question to 
carry anchors. It is beyond question that many of them did not 
carry anchors. In any case, the captain of the tug knew that thèse 
particular boats had none, and made arrangements accordingly. 
Whatever the weight of the anchor, it was insufficient to hold tlie 
tow against the southwest wind, which gradually became strong, 
but not violent. 

The following conclusions are reached: (1) The tug anchored 
the barges at a usual place, where the bottom was favorable for 
holding anchors, and where there was a land protection against 
certain winds ; but such place furnished no suitable shelter against 
southwesterly winds. (3) There was little or no wind when the 
tug started for Portchester, but the southwesterly wind that arose, 
although severe, was not unusual, and in the use of due care the 
captain of the tug should hâve expected and made provision there- 
for, and was négligent in leaving three loaded barges with an anchor 
of the weight that was furnished. (3) The tug used reasonable 
(lispatch in going to and returning from Portchester. (4) The 
Rogers, for the purpose of operating the anchor, was the agent of 
the tug, and, if there was a neglect to pay out the Une, it was the 
négligence of the tug. (5) Whether it was or was not the custom 
of the barges to carry anchors, they should hâve donc so, as vessels 
of their size without an anchor are insuffîciently equipped for navi- 
gation, and this omission contributed to the accident. 

The présent case présents the circumstance of the tug finding 
that no one of her three boats in tow had an anchor, whereupon she, 
according to her custom, furnished one, sufficient for immédiate 
holding, but insufficient for weather not unusual, and likely to arise, 
It was quite well known to the navigators of the tug, who made 
a specialty of the business, that vessels like those in tow often car- 
ried no anchors. In such cases the custom of the tug was to furnish 
the anchor. Hence the tug was forewarned of the predicament in 
which she found herself and the three boats committed to her care. 
For such difficulty she made no provision, and left the tow with- 
out making proper provision. The détention was solely upon t!i<' 
business of the tug, although it was a departure that the boats in 
tow anticipated, and they contracted for towage with référence to 
such détentions for distribution of vessels along the Sound. If the 
boats were négligent in not having anchors, the tug was accustomed 
to towing such vessels, and made no prudent provision to make the 
tows safe. 

Damages and costs will be divided. 
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THE WILLIE <two cases). 
(District Court, S. D. New ïork. December 29, 1904.) 

1. SniPPiNG — Dumping of Cargo by Baegs— TJnseawobthiness. 

A barge held liable In daniages for dumping a large part of her cargo 
of copper ore which she was dlscharging from a steamship, and for in- 
jury to the ship, on tbe ground of uuseawortuiness, due to weakness from 
long use in the same business, which caused her to careen after she had 
taken on her load, although the weather was calm aud the water sniooth. 

2. Same— Damages Adjudged against Babge — Liabilitt of Chabtebeb to 

OWNEE. 

The owner of a barge, who chartered her to a lighterage company, has 
no recourse against the eharterer to reeover damages adjudged against 
her because of her unseaworthiness for tbe use to which she was put, 
where he linew of sueh use when the charter was made, and the eharterer 
is not otherwise shown to hâve been négligent 

In Admiralty. Suits against barge for damages. 

Black & Kneeland, for General Chemical Co. 

Butler, Notman, Joline & Mynderse and Frederick M. Brown, for the 
Aktieselskabet Thrift. 
John F. Foley, for the Willie. 
Avery F. Cushman, for General Lighterage Co. 

ADAMS, District Judge. The first of the abovC entitled actions 
was brought by the General Chemical Company, the owner of some 
189 tons of copper pyrites ore, to reeover the damages caused by the 
careening of the barge Willie and a dumping of a large part of said ore 
on or about the 3rd day of December, 1901, at about 2 o'clock in the 
morning, from the deck of the barge, which was engaged in removing a 
part of the cargo of the steamship Thrift, while she was lying inside 
of the brealavater in Erie Basin. 

The second action was brought by the owner of the said steatnship 
to reeover for the damages caused to her by the sudden careening of 
the barge, which, it is said, broke the staging on the steamship, which 
was being used in the discharge, and by a violent blow of the barge, 
conséquent upon the careening, against the side of the Steamship, 
bent in her side plating and did other injury. 

It is alleged by the libellants that the damages were caused by the 
iinseaworthy condition of the barge, through leakiness and négligence 
in pumping and unloading, improper trimming and distribution of 
the cargo, and generally owing to the négligence, carelessness and 
want of ordinary skill on the part of the master or other persons in 
charge of the barge. Ail of the allégations adverse to the barge were 
denied on her behalf. 

The General Lighterage Company was brought in by the barge, un- 
der the 59th Rule, upon the allégation that the owners of the barge 
had chartered her to that company at the rate of $5 per day, the barge 
being tight, staunch and seaworthy in ail respects and properly equip- 
ped with a man on board as care taker. It was alleged that she was 
placed in the possession of the eharterer, which was to bave, under the 
contract, full control of her navigation and management and that at the 
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time of the accident, those on board, engaged in stevedoring and load- 
ing, were in the employ of and engaged in the business of the charterer, 

The Lighterage Company answered the pétition, denying any liability 
ind alleging that the barge had a man on board when she was char- 
tered ; that the compensation of $5 per day for the liire of the barge, 
included the services of the man, who was paid by the owner of the 
barge ; that the man had entire control of the barge and of the load- 
ing of cargo thereon and the watching and the protecting of the cargo 
after it was loaded; that he was not under the oïders or control of the 
Company, except in so far as it directed the movements of the barge 
f rom place to place. 

The testimony shows that the Thrift came to this port from New- 
foundland on the 29th of November, 1901, with 2635 tons of the ore in 
question consigned to the American Métal Company, which sold the 
cargo to the General Chemical Company. The steamship at the time 
was under charter to the Cape Copper Company, Limited, for which 
A. H. Bull & Company were the agents and they directed the steam- 
ship to proceed to the Erie Basin where she was moved inside the 
basin with her starboard side next to the breakwater. The New 
York Stevedoring Company took charge for the charterer of the work 
of discharge. 

The barge at the time was under charter, with other barges, to the 
General Lighterage Company, the terms of the contract being contained 
in a letter from that company to the owner of the scow, of which the 
following is a copy: 

"February 5, 1901 
Mr. W. S. Bartley, 

23 South St., (Jity. 
Dear Sir : — 

With référence to our conversation In regard to contract for scows for this 
year, beg to say that we will agrée to charter from you during the eurrent 
year ail the barges that we may need for carrylng our bulk frelght at Five 
Dollars ($5.00) per day per scow. It is understood that you are to furolsh 
us beats promptly on demand, the barges are to be in first class condition, 
seaworthy and Insurable ; that you are to agrée to furnish us with the largest 
boats possible and that the average earrying capaclty of the barges over the 
year will not be less than Four Hundred and flfty (450) gross tons. Kindiy 
v'onfirm yonr understanding of the above In writing and we wili consider con- 
tract formally closed. îours very truly, 

Signed J. M. Goetehius, Jr. 
Mgr." 

It appears that a man, who is supposed to be compétent, always goes 
with the barges, his wages being paid by the owner. This barge, in 
charge of such a man, was sent by the Lighterage Company to the 
steamship and having reached there the 2nd of December, at once com- 
menced the discharge of cargo, the same being dumped upon her deck 
in the manner usually employed. A staging was erected above the 
deck of the steamship, projecting eut beyond the side. The ore was 
wheeled to the end of the staging and dumped to the barge below, the 
master of the latter altering the position of his boat from time to time 
as he thought necessary. About 3 o'clock the barge had nearly 500 
tons on board, her full load, when the master noticed that she was 
unsteady, and went ofï to get assistance from the master of another of 
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the owner's boats, engaged in the same work. Beforc his return, she 
careened and dumped a large part ot her load and at the same time 
injured the steamship. 

The night was calm and the water smooth. There is nothing to ex- 
plain the accident except the unseaworthiness of the barge. Where the 
thing which causes an accident is shown to hâve been under the man- 
agement of a défendant and the accident is one which in the ordinary 
course of things does not happen where proper care is used, it affords 
reasonable évidence, in the absence of explanation, of négligence, and 
puts upon a défendant the burden of showing that there was no négli- 
gence on his part. The WilHam Branfoot (D. C.) 48 Fed. 914, 916. 
But this case need not rest upon such a presumption. The testimony 
makes it clear that barges engaged in the business of transporting cop- 
per ore upon deck are liable to hâve their seams opened and caulking 
loosened from being loaded in the usual manner, that is, dropping the 
ore upon the deck, often from a height of several feet. The danger 
is such as to require constant watchfulness on the part of those in- 
trusted with the management of such boats. This one was built in 
1900 and had been used several times in carrying thèse cargoes, with 
nothing more than an annual inspection and overhauling. She had 
been so used in July, August and September of 1901 and had not been 
regularly docked, inspected or repaired since July, 1901. No doubt 
she was in a fair condition for ordinary service but I find that she was 
not sufficiently strong for this work when she undertook it and that the 
disaster was the conséquence of her weak condition. As she was being 
subjected to the strain of loading, her condition caused her to leak and 
take in sufHcient water to render her unstable to carry a heavy deck 
load. 

The remaining question is/ whether the pétition bringing in the 
Lighterage Company should be sustained. The claimant of the barge, 
upon being interrogated, was unable to point out any négligence on the 
part of that company, and I am satisiîed that there was none, uniess it 
can be deemed négligence to hâve used the barge in a dangerous busi- 
ness. The difficulty with such a position on the barge owner's part is, 
that he knew just the kind of business she was going to be engaged in 
when he made the chartering contract, and I think it must be taken for 
granted that he assumed the risk of the danger, in considération of the 
hire. 

The respective libellants are entitled to a decree against the barge, 
with an order of référence. The pétitions will be dismissed. 
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McCARRON V. DOMINION ATLANTIC RT. CO, 

(District Court, D. Massachusetts. January 31, 1905.) 

No. 1,239. 

1. Mastek and Seevant — Fellow Servants — Engineeb and Oiler or 

Steamship. 

An englneer on a steamship Is a fellow servant of an oiler in the 
engine rooin, and hls négligence, resulting in an injury to the oiler, 
créâtes no liability on the part of the ship, 

lEd. Note. — For cases In point, see vol. 34, Cent. Dlg. Master and Serv- 
ant, § 492. 

Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith, 8 
C. C. A. 668 ; Flippin v. Kimball, 31 C. C. A. 286.] 

2. Seamen— Injuby in Seevice— Wages. 

A seaman injured In the service of the ship Is entltled to wages for 
the term of hls shipment, where that extends beyond the termiaation 
of the voyage. 

[Ed. Note. — For cases In point, see vol. 43, Cent. Dig. Seameii, §§ 43, 901 

3. Samb. 

The fact that a seaman at the time of hls employment was an escaped 
convict, and subject to recapture, did not deprlve him of the rights 
which ordlnarily arise from such employment; and where he was injured 
in the service, and in conséquence left the vessel before the expiration 
of his term of service, and was subsequently captured and reintprisoned 
before the expiration of such term, he Is entltled to wages to the time 
of his recapture. 

4. SaMK— EXPENSE OF CUEE. 

The liability of a ship for the maintenance and cure of a seninan 
injured In its service doesnot terminate with the voyage, but coiuinues 
until the cure is completed, so far as expenses necessarily incurred for 
the cure are concerned, 

[Ed. Note.— For cases In point, see vol. 43, Cent. Dlg. Seamen, § 43.] 

In Admiralty. Suit by injured seaman for damages, wages, and 
expense of cure. 

George R. Swasey, for libelant. 

Frédéric Dodge and Lincoln Bryant, for respondent. 

LOWElyL, District Judge. This is a libel in personam brought 
against the owner of the steamer Prince Edward on three causes of ac- 
tion: (1) For Personal injuries received March 30, 1898, by the libel- 
ant, an oiler, through the gross négligence of Buckley, the third en- 
gineer; (S) for the same injuries as received in conséquence of the dan- 
gerous condition of the engine room; (3) for wages and the expense of 
cure. 

1. As Buckley was the libelant's fellow servant, there can be no re- 
covery on this head. 

2. The libelant was sent to take the liose out of a gooseneck or over- 
flow pipe. The reversing machinery was started by Buckley without 
notice, so the libelant testified. In some way not made clear, the libel- 
ant was caught in or thrown down by the machinery, and received the 
injuries complained of. I can find no évidence that the engine room 
was an unsafe place, or that it differed in any essential respect from oth- 
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er engine rooms. The reversing machirîery was not ordinarily in mo- 
tion. The method and scope of its opération were well known to the 
libelant. There is no évidence that it could hâve been guarded or pro- 
tected. The Hbelant contended that, în order to take out the hose, he 
niust stand very close to the reversing machinery. But at the tinie of 
the accident the libelant was not reaching up to unfasten the hose above 
hira. He was near the floor, underneath a pipe. While near the floor 
he could hâve kept away froni the reversing machinery without diffi- 
culty. If the libelant's testimony be accepted, he was hurt, not by rea- 
son of defective machinery or of the unsafe condition of the engine 
room, but by the négligence of Buckley. There are not a few places 
on every steamer, which must sometimes be visited by the crew, yet 
which are dangerous if machinery is started without warning while 
one of the crew is at hand. For example, a sailor may be sent to repair 
or adjust the bucket of a paddle wheel. If the wheels are started be- 
fore the job is done, he will be injured, not by reason of the unsafe con- 
dition of the paddle box, but by reason of the négligence of the man 
who starts the machinery. On this head I fînd for the libelee. 

3. The libelant was paid wages to April Ist. The shipping articles 
provided, in substance, for a service of six months uniess sooner dis- 
charged upon a week's notice. In The Osceola, 189 U. S. 158, 175, 23 
Sup. Ct. 483, 47 L. Ed. 760, it was said that the vessel and her owners 
are liable, in case a seaman is wounded in the service of the ship, to 
the extent of his maintenance and cure, and to his wages at least so 
long as the voyage is continued. If the term of employment extend be- 
} ond the voyage, I think the former must govern. The J. F. Card 
(I). C.) 43 Fed. 92, 95. Considering that the Hbelant was hurt in the 
service of the ship, and received no notice of discharge as provided in 
the shipping articles, he seems to me entitled to his wages for the term 
of his shipment, except as afifected by the following state of facts : At 
the time he shipped he was an escaped convict. About a month after 
the accident, he was recaptured and taken back to the House of Cor- 
rection, where he served out his sentence during the rest of his term 
of shipment. The libelee contends that the libelant's whole contract of 
service was invalid, because a convict cannot dispose of himself, and so 
that the libelant cannot recover except for service actually rendered. 
No authorities bave been cited on either side, and the case seems to be 
one of iirst impression. On the whole, I am not disposed to rule that 
a seaman is deprived of the rights which ordinarily arise from his em- 
ployment because he is subject to recapture as an escaped convict. I 
allow the libelant wages from April Ist to April 30th, the date of his 
recapture. For wages accruing after the last date it is obvious that 
there can be no recovery. 

About a year after the accident the libelant paid $11 as expense of 
cure. The libelee contends that the liability for maintenance and cure 
terminâtes with the voyage. See The Atlantic, Abb. Adm. 451, Fed. 
Cas. No. 620 ; Nevitt v. Clarke, Ole. 316, Fed. Cas. No. 10,138 ; The 
J. F. Card, ubi supra. On the other hand, in Reed v. Canfield, 1 Sumn. 
195, 203, Fed. Cas. No. 11,641, Mr. Justice Story said: 

"It has been asked, if, in a daim of this sort, the expenses of cure are to be 
paid by the sliip, what are the limits of the allowance? May they be extended 
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over years or for life? My answ.er to suggestions of tliîs sort is that the law 
embodies, In Its very formulary, the llmlts of the liabillty. The seaman is to 
be cured, at the expense of the ship, of the sickness or Injury sustained in the 
ship's service. But so far, and so far only, as expenses are incurred in the 
cure, whether they are of a médical or other nature, for dlet, lodging, nursing, 
or other assistance, they are a charge on, and to be borne by, the ship. They 
(the owners) are liable only for expenses necessarily incurred for the cure; 
and when the cure is completed — at least, so far as tlie ordinary médical means 
extend — the owners are freed from ail further liability." 

I cannot believe that the liability of the vessel and owners for the 
cure of an injured seaman is limited absoliitely by the termination of the 
voyage ; that, if the seaman is seriously hurt while anchoring the ves- 
sel in the harbor of destination, he may be abandoned by the captain 
without further help. After the remarks of Mr. Justice Story, I do 
not think that a District Court in the First Circuit should hold this to 
be the law. A higher court is needed to overrule Reed v. Canfield. 
Most of his cure the libelant obtained free at a hospital, and this small 
additional payment was not unreasonable. The payment was at the 
limit of the cure, "as ordinary médical means extend." With some 
doubt, I allow it. 

Under the circumstances, the libelant can recover no costs. 

Decree accordingly. 



In re CONROY. 

(District Court, E. D. Pennsylvania. February 4, 1905.) 

No. 1,596. 

1. Bankbuptct— DiscHABGE— False Oath IN Peoceedings. 

False testimony given by a banljrupt on hls examination In respect t» 
his ownership of, or interest in, property conveyed to hls wife some years 
before the bankruptcy proceedings, constitntes the making of a false 
oath In relation to a proceedlng in bankruptcy, within the ineaning of 
Bankr. Act July 1, 1898, c. 541, § 29b (2), 30 Stat. 554 [U. S. Comp. St. 
1901, p. 3433], which subjects him to punishment by imprisonment If the 
testimony was knowingly and fraudulently false. and requires a déniai 
of hls discharge ; the matter being a legitimate subjeet of inquiry. 

2. Same— RiGHT TO Oppose Discharge— Parties in Intekest. 

One who bas a suit pending against a bankrnpt for the recovery of a 
debt which is contested Is a party in Interest, and entitled to contest the 
bankrupt's right to a discharge, although his clalm bas not been proved 
In the bankruptcy proceedings. 

In Bankruptcy. On application for discharge. 

M. J. O'Callaghan and John W. Speckman, for bankrupt, 
Joshua R. Morgan, for objecting creditor. 

HOLIyAND, District Judge. Joseph A. Conroy was adjudi- 
cated a bankrupt on the 17th day of March, 1903, upon a voluntary 
pétition filed by him ; and subsequently, within the time required, 
12 exceptions were filed to his discharge by William P. Elder, a 
creditor, which were referred to a référée to take testimony and 
make report thereon. Ail the exceptions were dismissed by the 
référée, with the exception of the second, hereinafter set forth, 
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v.Oîich was sustained, and lie recommended that the bankrupt's dis- 
charge be denied. Exceptions were filed to the referee's findings of 
fact and recommandation by the banlcrupt, and Elder objected also 
to some of his findings, ail of which were overruled, and the report 
is now before the court for considération. 

The reason assigned by the référée for refusing a discharge for 
the bankrupt is set forth in the second exception, which the référée 
finds from the évidence should be sustained, and is as foliows : 

"That the said Joseph Augustine Conroy bas cominitted an offense punish- 
able by Imprisonment, under the bankruptcy act, in knowingly and fraudii- 
lently making a false oath in his said banl^cruptoy proceedings, when he tos- 
tifled in his examinatlou in tbe said proceedings that he never owned the said 
property No. 2419 Clifford street, or had a dollar's worth of interest in it." 

An examination of the évidence shows that the findings of facts 
by the référée were fully justified, in snstainiiig the second spéc- 
ification of objection against discharge, and dismissing ail the others 
filed, and his conclusions are approved. He had the witn esses be- 
fore him, and is therefore better able to judge what weight should 
be given to their utterances than the court, who must dépend upon 
the written statement. The évidence given by both the bankrupt 
and his wife, and the witnesses called to support them, as presented 
in cold type, shows either that they were remarkably dull and 
stupid individuals, or else they were endeavoring to bolster up a 
manufactured story which would not tally with the documentary 
évidence that the excepting créditer was able to produce against 
them. I am inclined to the opinion that the whole story of the 
bankrupt in regard to the property at 2419 Clifford street is a fab- 
rication, and the référée was justified in so finding from the évi- 
dence of the bankrupt himself, together with that of his wife, the 
facts and circumstances surrounding it, and the documentary évi- 
dence produced in the case. 

It is objected, however, before the court, that William P. Elder 
is not such a party in interest as entitles him to object to the dis- 
charge, and that, even if Conroy did testify falsely as to the propert}- 
on Clifford street, it having been transferred to his wife on the 
18th of December, 1895, and the title remaining in her since that 
time, he is not now the owner thereof, and any statement he made 
under oath in his examination, under section 7 of the bankrupt law 
of July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3424] , 
in regard to this property, even if false, would be no ground for a 
successful objection to a discharge. It has been held that a trans- 
fer of property to a man's wife in fraud of creditors nine years be- 
fore the bankruptcy proceedings, and a failure to schedule this prop- 
erty so transferred, is no ground for objections to the discharge of 
the bankrupt. In re Howell (D. C.) 105 Fed. 594. But this is a 
différent question entirely from that of "making a false oath 
* * * in relation to any proceeding in bankruptcy." Under 
section 14, subd. 1, 30 Stat. 550 [U. S. Comp. St. 1901, p. 3427], 
a discharge will be refused if the bankrupt "has committed an of- 
fence, punishable by imprisonment, as herein provided"; and by 
section 29b, subd. 2, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433], 
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"knowingly and fraudulently making a false oath * * * in re- 
lation to any proceeding in bankruptcy" subjects the offender to 
"punishment by imprisonment." VVas this a false oath in con- 
nection with his "proceeding in bankruptcy"? It undoubtedly was. 
Whether this Clifford street property can now be administered by 
the bankrupt's estate is not the test as to the materiality of an in- 
quiry into its ownership by creditors. The ownership of the prop- 
erty was a proper, legitimate, and material matter of inquiry in this 
bankrupt proceeding. If the property belonged to Conroy at this 
time, the creditors were entitied to that information ; and the orig- 
inal ownership of the property, and the circumstances under which 
it passed out of his possession, were such that they were entitied to 
know the exact facts as to whether or not he was originally the 
owner, and when and how and under what circumstances it became 
the property of his wife; and, in this inquir}'', if he fraudulently 
and knowingly made a false oath in regard to thé ownership of the' 
property at any time, he committed an offense punishable by im- 
prisonment, under the act, and therefore suiïicient to prevent a dis- 
charge. In re Woodford Gaylord, 7 Am. Bankr. Rep. 1, 112 Fed. 
6G8,50 ce. A. 415. 

It is urged that Elder is not such a creditor as would give him 
a standing to object to a discharge. It appears the indebtedness 
arose on the 8th day of November, 1895, upon which date one 
Doyle, Elder, and Conroy, the bankrupt, jointly executed a note 
for $15,000. Subsequently Doyle and Elder paid this note, and 
there is a suit now pending against Conroy, the bankrupt, to re- 
cover one-third of that amount. Conroy disputes any liability on 
this note. It was not proven in the proceedings in bankruptcy, 
but, notwithstanding this fact, it is a subsisting claim against Con- 
roy; and Elder, under the act, is a party interested to such an ex- 
tent as to enable him to object to a discharge. If his claim is a 
just one, and he finally succeeds in obtaining a judgment, he is in- 
terested in the question of Conroy's discharge, for the reason that 
Conroy will not be relieved from liability on that judgment unless 
discharged in this proceeding, and Elder has a right to raise that 
question, and is interested in the resuit. A person has been held 
to hâve an interest sufficient to entitle him to oppose a discharge 
where his claim was contingent and unliquidated, so as not to be 
capable of being proven as a debt (Ex parte Traphagen, Eed. Cas. 
No. 14,140), or where he held an équitable claim only against the 
estate (In re Tebbetts, Fed. Cas. No. 13,817), or where his claim 
is being contested (In re Belden, Fed. Cas. No. 1,238), although his 
claim had not been proven (In re Frice [D. C] 96 Fed. 611), or, 
even if it is no longer provable, he is a party in interest (In re Bim- 
berg [D. C] 121 Fed. 942 ; Loveland on Bankruptcy, § 275). 

Report of the référée affirmed, and bankrupt's discharge refused. 
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SECURITT TRUST & SAFE DEPOSIT CO. v. ALEXANDER'S EX'RS et al. 

(Circuit Court, E. D. Pennsylvania. January 26, 1903.) 

No. 29. 

COTTETS— JtTBISDICTION— COMITY. 

Where it was contended that a trust created by a wil! termlnated on 
the death of testator's soti-in-law, wlio was the trustée, and that the 
beneflciarles thereafter possessed an absolute interest in the trust estate. 
but after the trustee's death the Chancellor, having jurisdiction oî tes- 
tator's estate, appointed complainant as trustée under the will, and be 
sued the former trustee's exécuter in the fédéral courts for an accounting, 
such suit would be held open pending proceedlngs before sueh Chancellor 
to construe the will and détermine whether plaintifC's appoiutmeut had 
not been inadvertently made. 

Pétition to Dismiss Bill for Want of Jurisdiction. 
H. Gordon McCouch, for pétition. 
M. Hampton Todd, opposed. 

J. B. McPHERSON, District Judg-e. The facts upon which the 
présent motion is founded are thèse: George Jones, of Wilmington, 
Delaware, died in 1877, leaving a will, of which the second clause is as 
follows : 

"Item Second; To my son-in-Iaw John Alexander and his helrs and as- 
signs I give and devise ail my farm land in Kent county in this State, In 
trust for the equal use, beneflt, and behoof of his children by my daughter 
Mary Jane (now deceased), wlth authority to retain and nianage It for their 
respective equal benefit, or at his option at any time to convey and assign 
the same to them and their heirs as tenants in common free and discharged 
of any trust, or, wlth the assent to be expressed in writing, of such of the 
said children as may at the time of the exercise of such option, hâve at- 
talned twenty-one years of âge, to sell and dispose of the said lands and 
tenements, at public or private sale for the best price to be obtaint^d therefor, 
and thereupon to make a good and sufReient dced or deeds in fee simple 
therefor to the purchaser or purchasers thereof, free from ail trust and any 
liability of the purchaser or purchasers to see to or account for the proper 
application of the purchase money by the said John Alexander or his heirs ; 
the said purchase money thereupon to be still held in trust by hlm or them 
for my said grandchildren, or ai his discrétion, to be paid over to them re- 
spectively discharged of any trust, at suoh tlmes and manner as he shall 
deem most bénéficiai to them respectively." 

John Alexander afterwards sold the real estate referred to in the 
foregoing paragraph, and (so the bill avers) treated the fund derived 
from the sale as his own money until his death in 1895 ; never ac- 
counting at ail for the shares belonging to two of the surviving cestuis 
que trustent, and only accounting in part for the share belonging to 
the third. In 1899 the Chancellor of the state of Delaware appointed 
the complainant "trustée of the estate and property which in and by 
the said last will and testament (of George Jones, deceased) was de- 
vised and bequeathed unto the said John Alexander, deceased, in trust 
for the equal use, benefit and behoof of the children of the said John 
Alexander by his wife Mary Jane, with authority to hold, manage, col- 
lect, receive, invest, apply, and dispose of the same, and ail income 
therefrom to accrue, pursuant to the trusts of the said last will and 
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testament, and to any and ail orders and decrees of the Chancellor 
touching the same," etc. Soon afterwards the pending- bill was filed, 
which names as défendants the executors of John Alexander, the three 
surviving cestuis que trustent, the administrators of the two who are 
dead, and the son of John Alexander by a second marriage ; ail being 
citizens of Pennsylvania, except one, who is a citizen of New York. 
The bill asks for an accounting of the trust property, and a decree di- 
recting payment to the complainant of such sum as may thus appear, 
in order that it may be held upon the foregoing trust under the will 
of George Jones, or accounted for in the Delaware Court of Chancery. 
The case has been at issue for several years, upon the executors' dé- 
niai that John Alexander had failed to account in his lifetime, but no 
testimony has yet been taken. 

The motion to dismiss proceeds upon the theory that the trust came 
to an end by the death of John Alexander, that the beneficiaries are 
now possessed of an absolute interest therein, and that the substituted 
trustée has no interest whatever; the resuit being that the surviving 
beneficiaries are the proper parties complainant, but cannot maintain 
this suit in the Circuit Court because two of them are citizens of Penn- 
sylvania. I do not think it necessary to décide thèse questions, how- 
ever, because it seems to me that the correct way to test the continued 
existence of the trust is to apply to the Chancellor of the state of Dela- 
ware to revoke the complainant's appointment. For this court to sit 
in judgment on the chancellor's order, and virtually to say that he 
should not hâve made the appointment, would not be in accord with 
the comity that ought to prevail between the state and the fédéral tri- 
bunals, and for the présent I am not disposed to undertake what might 
be thought to bear an ungracious aspect. This trust was created by a 
citizen of the state of Delaware, in a will that was probated there, and 
concerned real property there situated. The trustée was bound to ac- 
count to the Delaware Court of Chancery, and was subject to its orders, 
and required to obey its construction of the language by which the 
trust was created. If the trust is still in existence — and the order ap- 
pointing the complainant necessarily implies that the Chancellor so 
believed at that time — the substituted trustée also must account to the 
same court, and must obey its orders and decrees. To that court, 
therefore, in my opinion, should primarily be presented the applica- 
tion to construe the will of the testator, and to décide whether the com- 
plainant's appointment was inadvertently made. 

Until this has been donc, I shall hold the présent motion under ad- 
visement, and the clerk is directed to make the proper entry to that 
effect upon the docket. 
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TTNITBD STATES MIN. CO. v. LAWSON et ai. 

(Circuit Court of Appeala, Eighth Circuit. Noveniber 23, 1904.) 

1, Tedebal CotTKTS— Equity .Turisdiction — Suit to Quiet Title. 

The enlarged remedy given by Rev. St. Utah 1898, §§ 2915, 3511, whlch 
authorize a suit to quiet title to be maintained without any previous 
adjudication of title in an action at law, and without référence to pos- 
session, may be enforced In a fédéral court of equity sittlng In that state 
when the complainant Is In possession and the défendant Is eut of pos- 
session, or when both parties are eut of possession, as in elther case 
there Is no adéquate and complète remedy at law. 

2. Same— Mining Claim— Possession. 

Where the owner of a mining claim Is In possession of Its surface, 
claimlng title to the entire claim, his possession, in légal contemplation, 
extends to everythlng which is a part of the claim, whether vertically 
beneath Its surface or withln Its extralatera! rlghts ; and a bill to quiet 
title which allèges such ownership and possession In complainant is not 
Insufflcient as showing an adéquate remedy at law because it further al- 
lèges that défendant bas, through underground workings, wrongfully en- 
tered upon and removed ore bodies beneath the surface of the claim, and 
threatens to extend his workings therein. 

8. Mining Claims— Extbalaterai. Rights— Intégral Chaeactee of Vein. 

Where two or more mining claims longitudinally bisect or divide the 
apex of a vein, the senior claim takes the entire wldth of the vein on 
Its dip, If It is in other respects so located as to give a rlght to pursue 
the vein downwards outside of the side lines. 

4. Same— Senioeitt is Detehmined by Ordeb in Which They Webe Located. 
In respect of conflicting mining claims, senlorlty is determined by the 
order in whleh they were located, whether they hâve been patented or re- 
main unpatented. 

B, Same— CoNFLiCT Usuaxlt, but not Alwats ce Necessaeily, Awabded to 
Senior Claim. 

While the area In conflict Is usually awarded to the senior claim, It is 
not always or necessarily so, because aets or circumstances entirely con- 
sistent with the true order of location may hâve intervened, which re- 
quire that this area be awarded to a junior claim. 

0. Same— EsTOPPEL— Mattebs Concluded by Patent. 

Where application for a patent Is made by the owner of one of two 
overlapping claims, the Issuance of a patent to him including the area 
within the overlapping boundaries Is necessarily a détermination that 
at the time of the proceedlngs such area is a part of that claim; bur 
it does not necessarily détermine the priorlty of location, and, where 
It does not appear that such question was put in Issue and aetually de- 
eided in the course of the patent proceedings, the owner of the other 
claim Is not estopped from asserting the prlority of his claim in a subsé- 
quent controversy respecting extralateral rlghts, which were not involved 
In the proceedlngs for a patent. 

[Ed. Note. — Conclusiveness of patent to mining claims, see note to 
Bunker Hlll 4 S. M. & C. Co. v. Empire S. I. M. & D. Co., 48 C. C. A. 674.] 

Appeal from the Circuit Court of the United States for the District 
of Utah. 

See 115 Fed. 1005. 

This is a suit to quiet the title to four mlnlng claims In the West Mountain 
Mining District, Utah, and to bodies of ore beneath thelr surfaces. The allé- 
gations of the blll are briefly thèse: Complainant owns the Jordan Exten- 
sion, Grizzly, Northern Light, and Pairview claims, and also the bodies of ore 
vertically beneath their surfaces, and Is in possession of thèse claims and en- 
gagea in worklng them, with two other claims hereinafter mentloned, as one 
134 P.— 49 
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property for mining purposes. Défendants claim to own the underlying ore 
bodles as parts of velns or Iodes which hâve their apices within the surface 
boundaries of adjacent clalms belonging to and in the possession of défend- 
ants. Under their claim of ownership, défendants, through underground 
workings, hâve wrongfully entered the underlying ore bodies in complaiuant's 
Jordan Extension, Grizzly, and Northern Light claims, hâve extracted tbere- 
from large quantifies of valuable ore, and are threatening to continue to 
extract ore therefrom and to extend their underground workings and mining 
opérations to the remaining underlying ore bodies, including those beneath 
the surface of the Fairview claim. If any ore body beneath the surface of the 
Jordan Extension, Grizzly, Korthern Light, or Fairview is part of a vein or 
Iode dipping or extending into such claim from a claim of the défendants, it 
is part of a vein or Iode which has Its apex in the Old Jordan and Mountain 
Gem mining claims, which are owned by and in the possession of the complain- 
ant, and such ore body is within the extralateral rlghts incident to the last- 
named claims. Défendants' daim of ownership of such underlying ore bodies 
is false and unfounded in fact, and constitutes a cloud upon complainant's 
title. The prayer of the bill is that the title of complainant to the four 
claims and to the underlying ore bodies be quieted, and that défendants be 
perpetually enjoined from asserting any claim thereto and from extracting 
any ore therefrom. A demurrer to the bill on the ground that it discloses 
that complainant has an adéquate remedy at law was overruled. 

The answer of défendants specifically dénies the allégations of the bill, ex- 
cepting those relating to diverse citizénship, and contains affirmative alléga- 
tions substantially as f ollows : Défendants are the owners and in the pos- 
session of the Kempton and Ashland mining claims, which are ad.iacent to the 
Jordan Extension, Grizzly, Northern Light, and Fairview claims of com- 
plainant. The only ore bodies in complainant's said claims are parts of velns 
or Iodes which hâve their apices within the Ashland and Kempton claims 
of défendants, and which, on their dip beneath the surface, extend toward and 
through complainant's claims. Défendants entered thèse ore bodies and ex- 
tracted and removed ore therefrom, as they were and are lawfully entitled 
to do, in pursuance of their right under the mining laws of the United States 
to follow extralaterally such veins or Iodes on their dip. 

As presented in the large volume of testimony which was taken, the con- 
troversy may be summarized in this manner : The Old Jordan, Mountain 
Gem, Kempton, Ashland, Jordan Extension, Northern Light, Grizzly, and Fair- 
view are contiguous mining claims in the West Mountain Mining District, 
Utah, the Kempton and Ashland partially separating the surfaces of the Jor- 
dan Extension, Grizzly, Northern Light, and E'airview from the surfaces of 
the Old Jordan and Mountain Gem. The apex of a stratum of limestone, the 
strike of which is in a southwesterly and northeasterly direction, is longi- 
tudinally bisected or divided by the Old Jordan, Mountain Gem, and Kempton. 
The southerly side Unes of the Kempton, as patented, are in part coïncident 
with the northerly side Unes of the Old Jordan and Mountain Gem, as pat- 
ented, and the greater part of the width of the apex of the limestone is south 
of the Unes so dividing the patented ground and is within the surface 
boundaries of the Old Jordan and Mountain Gem. The limestone is from 
100 to 200 feet In width, is confined between well defined walls of quartzite, 
dips northwesterly at an angle of about 30 degrees, passes beyond the north- 
erly side Unes of the Old Jordan and Mountain Gem, and extends, on its dip 
beneath fhe surface, through the Kempton, Ashland, Jordan Extension, Griz- 
zly, Northern Light, and Fairview. The ore bodies in dispute are within the 
stratum of i mestone, and vertically beneath the surfaces of the four claims 
last named. The complainant owns the Old Jordan, Mountain Gem, Jordan 
Extension, Grizzly, Northern Light, and Fairview, and the défendants own 
the Kempton and Ashland. The parties are In possession of the surfaces of 
their respective claims, and are engaged in working them extensively for min- 
ing purposes. The évidence was chiefly directed to the question whether or 
not the stratum of limestone constitutes a single broad vein or Iode of minerai 
bearing rock. Complainant Insîsted, and its évidence tended to show, that 
this stratum is such a single vein or Iode, whlle the défendants Insîsted, and 
their évidence tended to show, that the stratum embraces several distinct and 
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îndependent velns or Iodes ; that one sueh veln or Iode, called a "bedded vein," 
bas its apex wltliin the surface Unes of the Kempton, extends on its strike In 
the direction of the Kempton end Unes, passes on its dip beneath tlio surface 
beyond the northerly side Une of that claini, and tlirough the Jordan Exten- 
sion, Ashland, Northern Light, Grizzly, and Fairview ; that another distinct 
and indeppndent vein or Iode, called the "Ashland cross fissure," and of which 
the bedded vein is claimed to be a latéral continuation or appendage, has its 
apex in the Ashland, passes on its dip beneath the surface beyond the north- 
westcrly side Une of that claim, and through the Northern Light, Grizzly, 
and Fairview, and that the ore bodies In controversy are parts of the two 
veins or Iodes, the apices of which are wlthin the Kempton and Ashland. 
In the assertion of the extralateral rights. Intended to be set forth and sus- 
tained by their answer and évidence, the défendants hâve extended their 
underground workings and niining opérations into the ore bodies in dispute 
and hâve removed some of them, but others are as yet in place and undis- 
turbed including those underlying the surface of the Fairview. 

The court dismissed the bill, but filed no findings of fact or opinion dis- 
closing under what view of the facts or of the law the decree of dismissal was 
rendered. 

William H. Dickson and George Sutherland (A. C. Ellis_, A. C. 
Ellis, Jr., Waldemar Van Cott, and E. M. Allison, on the brief), for 
appellant. 

Ogden Hiles and Charles J. Hughes, Jr. (L. R. Rogers, on the brief), 
for appellees. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as above, 
delivered the opinion of the court. 

The éléments of fédéral jurisdiction being présent, a right of action 
created or enlarged by the laws of a state and made enforceable in 
its courts of gênerai jurisdiction is equally enforceable in the fédéral 
courts sitting in that state; but, notwithstanding the procédure pre- 
scribed by the laws of the state, the enforcement in the fédéral courts 
can be by suit in equity only where there is not a plain, adéquate, and 
complète remedy at law, according to the distinction between actions 
at law and suits in equity prevaihng in those courts. Rev. St. § 723 
[U. S. Comp. St. 1901, p. 583] ; Clark v. Smith, 13 Pet. 195, 10 L 
Ed. 123 ; Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L,. Ed 
52; Reynolds v. Crawfordsville Bank, 112 U. S. 405, 5 Sup. Ct 
213, 28 L. Ed. 733 ; Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct 
276, 34 E. Ed. 873; Scott v. Neely, 140 U. S. 106, 11 Stip. Ct. 712 
35 L. Ed. 358 ; Wehrman v. Conklin, 155 U. S. 314, 15 Sup. Ct. 129 
39 L. Ed. 167; Prentice v. Duluth, etc., Co., 7 C. C. A. 293, 297, 58 
Fed. 437 ; Darragh v. Wetter, etc., Co., 33 C. C. A. 609, 78 Fed. 7 
Gillis V. Downey, 29 C. C. A. 286, 291, 85 Fed. 438; Sawyer v. White, 
58 C. C. A. 587, 122 Fed. 223. 

The laws of Utah give a right of action in the courts of that state 
to quiet the title to real property without any previous adjudication 
of the title in an action at law, and without référence to the posses- 
sion. Rev. St. 1898, §§ 2915, 3511. This enlarged right is enforceable 
by a suit in equity in the fédéral courts when th& complainant is in 
possession and the défendant is out of possession, or when both parties. 
are out of possession, because in either case there is no adéquate and 



7(2 134 FEDERAL REPOETEK. 

complète remedy at law. HoUand v. Challen, and Wehrman v. Conk- 
lin, supra. 

It is objected that the présent bill shows that the ore bodies in dis- 
pute are in the possession of the défendants, and not of the com- 
plainant, and therefore that the latter has an adéquate and complète 
remedy at law. The objection is untenable. Where tlie triie owner 
of a mining claim is in possession of its surface, claiming title to the 
entire claim, his possession in légal contemplation extends to every- 
thing which is part of the claim, whether vertically beneath its surface 
or within the extralateral right granted by Congress, which is not in 
the actual possession of another holding adversely. Clarke v. Court- 
ney, 6 Pet. 319, 354, 8 L. Ed. 140; Hunnicutt v. Peyton, 102 U. S. 
333, 368, 26 L. Ed. 113; Montana, etc., Co. v. St. Louis, etc.. Ce, 43 
C. C. A. 415, 430, 102 Fed. 430 ; Empire State, etc., Co. v. Bunker Tlill, 
etc.. Ce, 58 C. C. A. 311, 315, 121 Fed. 973 ; Last Chance Mining 
Co. V. Bunker Hill, etc. Co. (C. C. A.) 131 Fed. 579, 583. The bill 
States that the complainant is the owner of the claims of which the ore 
bodies in dispute are part, and is in possession of thèse claims and 
engaged in working them as one property for mining purposes. This 
is a sufïicient allégation of complainant's possession of the ore bodies 
as well as of the surfaces of the claims. The further statement that 
the défendants, through underground workings, wrongfully entered 
the ore bodies and extracted ore therefrom, and are threatening to 
extend their underground workings and to continue the extraction of 
ore, even if deemed an admission or allégation of an ouster or dispos- 
session of the complainant in respect of the ore bodies actually em- 
braced in the défendants' underground workings, leaves the alléga- 
tion of the complainant's possession unimpaired in respect of the ore 
bodies which hâve not been penetrated by défendants' underground 
workings but remain in place and undisturbed. 

The principal purpose of the présent suit is to obtain a détermination 
of the adverse claim to the remaining ore bodies, not merely to recover 
the possession of the underground workings and chambers from which 
the défendants hâve removed the ore, or to recover the value of the 
ore removed. Being itself in possession of the remaining ore bodies, 
and the défendants being out of possession, the complainant has no 
adéquate and complète remedy at law. The case of Boston, etc., Co. 
V. Montana, etc., Co., 188 U. S. 632, 33 Sup. Ct. 434, 47 L. Ed. 636, 
relied upôn by the appellees, is distinguishable from this because in 
that case there was no allégation that the complainant was in posses- 
sion or that both parties were out of possession, and the suit was not 
one to quiet title, but to recover for ores extracted and to enjoin further 
trespass. 

A carefui examination and considération of the évidence clearly con- 
vinces us that the stratum of limestone constitutes a single broad vein 
or Iode of minerai bearing rock extending from the quartzite on one 
side to the quartzite on the other. The limestone has been profoundly 
broken, altered, and mineralized, and has thereby obtained an indi- 
viduaHty which, apart from other différences, clearly distinguishes it 
from the neighboring rock. There is a local absence of ore in places, 
a continuous occurrence of it in others, and a seeming local occur- 
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rence of it in still others, but the ore bodies are not separated, one from 
another, by any defined boundaries. As in Eurêka Consolidated Min- 
ing Co. V. Richmond Mining Co., 8 Fed. Cas. 819, 825 (No. 4,548), 
diey are parts of one greater deposit, which permeates, in a greater or 
less degree, with occasional intervening spaces of barren rock, the 
whole mass of limestone. As shown by extensive exploration and 
actual mining, the mineralization has been so gênerai that its only de- 
fined limits are the quartzite walls which bound the limestone, and 
within it one may reasonably expect to encounter ore by driving or 
cross-cutting in any direction. 

In addition to the many small fissures which exist only in the lime- 
stone and extend in every direction, othcr ore-bearing fissures of ap- 
proximately a northerly and southerly direction are found in the quartz- 
ite, and it is the contention of the défendants that thèse extend 
through the limestone, that its mineralization is due to them and oc- 
curred at the same time and in the same manner as did the déposition 
of the ore in them, and that the ore bodies in the limestone are latéral 
continuations or appendages of thèse cross-fissure veins. Of this it 
is sufficient to say that, whatever may hâve been the mineralizing 
process, the altération and mineralization of the limestone were so 
gênerai and extensive as to convert it into a single broad vein or Iode 
within which the cross-fîssure veins are without defined boundaries, 
and so far lose their identity that they cannot be distinguished from 
the larger ore bodies therein. The ore in the quartzite is inconsiderable 
in amount, and is confîned to thèse fissure veins, but it is not so in the 
limestone. In the évidence for the défendants it is conceded that there 
are no walls separating the cross-fissures from the bodies of ore in 
the limestone; but it is attempted to be shown that the ore in the 
fissures, and especially in the Ashland fissure, is distinguishable be- 
cause its lamination conforms to the strike and dip of the fissure, 
while the lamination of the ore on either side conforms to the strike 
and dip of the limestone. We think the évidence for the défendants, 
as well as that for the compîainant, shows that the différence in the 
lamination is not alvvays discernible, and is an uncertain and unreliable 
test of the extent and boundaries of the cross-fissures. To illustrate: 
Mr. Wall, one of the défendants, says the plating of the ore in the 
limestone is similar in appearance to that of the ore in the fissure 
where the ore bodies are large and wide, but at a considérable dis- 
tance from the fissure the structural lines become distinct and parallel 
to the bedding of the limestone. Mr. Legg, a witness for the défend- 
ants, says there is no sharp line of division, and the fissure structure 
and the influence of the fissure extend for considérable distances from 
the original fissure. Mr. Neill, another of the défendants' witnesses, 
says the fissure is entirely destroyed in places within the ore bodies in 
the limestone. Mr. Moorehouse, also a witness for the défendants, 
says the Ashland fissure has a width in the quartzite of not exceeding 
3 feet, and, when measured by the différence in the lamination of the 
ore, has a width in the limestone of 180 feet. The défendants lay 
much stress upon the testimony of Mr. Holden, a witness for the com- 
pîainant, who says : 



774 134 FEDERAL EEPOETER. 

"Tlie Asliland veln can be followed for quite a distance Into the Big Jordan 
(Umestone) Iode, and ean be traced. It is llke ail of thèse fissures; It is some- 
what difficult to follow through, but the way we do trace them we get a Une 
from the qiiartzite on either side, or from one quartzite wall, and follow 
that line ont, but we can't always flnd the limits of the fissure, which we take 
to be one of the cross-flssures." 

This is far short of a statement that the boundaries of the Ashland, 
or of any other fissure, are well defined within the ore bodies in the 
limestone. Partictilarly is this true when the entire testimony of the 
witness is considered, because he also says much of the limestone has 
been mechanically and chemically altered until the entire original strati- 
fication or bed structure has disappeared. Our conclusion upon this 
controverted question of fact is that the ore bodies within the claimed 
spaces of intersection created by the cross-fissures, including the Ash- 
land, are not susceptible of identification and séparation from those in 
the stratum of limestone, and must be held to be parts of the single 
broad vein or Iode, and not parts of distinct and indépendant cross- 
fissure veins. 

Where two or more mining claims longitudinally bisect or divide 
the apex of a vein, the senior claim takes the entire width of the vein 
on its dip, if it is in other respects so located as to give a right to pur- 
sue the vein downward outside of the side lines. This is so because 
it has been the custom among miners, since before the enactment of 
the mining laws, to regard and treat the vein as a unit and indivisible, 
in point of width, as respects the right to pursue it extralaterally be- 
neath the surface ; because usually the width of the vein is so irregular, 
and its strike and dip départ so far from right lines, that it is altogether 
impracticable, if not impossible, to continue the longitudinal bisection 
at the apex throughout the vein on its dip or downward course; and 
because it conforms to the principle pervading the mining laws, that 
priority of discovery and of location gives the better right, as is illus- 
trated in the provision giving to the senior claim ail ore contained in 
the space of intersection where two or more veins intersect or cross 
each other, and in the further provision giving to the senior claim the 
entire vein at and below the point of union, where two or more veins 
with distinct apices and embraced in separate claims unité in their 
course downward. Rev. St. § 2336 [U. S. Comp. St. 1901, p. 1436]. 
We recognize the force of an opinion delivered by a learned judge in 
this circuit, wherein it was held that the right to pursue a vein down- 
ward outside of the side lines is dépendent upon the inclusion within 
the claim of the entire width of the apex, and that, where two collatéral 
locations bisect the apex, neither takes any part of the vein not verti- 
cally beneath its surface. Hall v. Equator Mining & Smelting Co., 
Transactions Am. Inst. Min. Eng., Vol. 12, p. 418. But the rule which 
we hâve stated seems to us to be sustained by the better reason as 
well as the weight of authority. Argentine Mining Co. v. Terrible 
Mining Co., 122 U. S. 478, 484, 7 Sup. Ct. 1356, 30 L. Ed. 1140; 
Bullion, etc., Co. v. Eurêka, etc., Co., 5 Utah, 3, 49, 55, 11 Pac. 515 ; 
St. Louis, etc., Co. v. Montana Mining Co., 44 C. C. A. 120, 123, 104 
Ped. 664, 56 L. R. A. 725 ; Empire State, etc., Co. v. Bunker Hill, etc., 
Ce, 53 C. C. A. 222, 114 Fed. 417; Last Chance Mining Co. v. Bunker 
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Hill, etc., Co. (C. C. A.) 131 Fed. 579; Empire State, etc.. Co. v. 
Bunker Hill, etc., Co. (C. C. A.) 131 Fed. 591. 

Of the claims which include portions of the longitudinally bisected 
apex, those of the complainant, the Old Jordan and Mountain Gem, 
are in fact older in the order of location, and take the entire width of 
the vein on its dip or course downward, unless the superiority due to 
their seniority is avoided by some other and controUing fact. The dé- 
fendants earnestly insist that their claim, the Kempton, is older in the 
order of patenting, and, as patented, includes surface areas as to which 
the three claims, as located, were in confiict by reason of the overlap- 
ping of their surface boundaries ; that the patenting of thèse areas as 
parts of the défendants' claim was a conclusive détermination that it 
was prior in location ; and that therefore the complainant is estopped 
from now claiming the fact to be otherwise. The défendants hâve 
the older patent, and we will assume that originally there v.'ere surface 
conflicts, as is insisted, and that the areas in confiict were patented as 
parts of the claim of the défendants. If the présent suit rclatcd to the 
superior right to thèse surface areas or to any underground or extra- 
lateral rights necessarily following or incident to such surface owner- 
ship, the claim of estoppel would be well taken, but as the controversy 
is over a différent subject-matter, and it is not shown that the question 
of priority of location was in fact presented and determined in the 
course of the patent proceedings, the estoppel cannot be sustained. 

Some preliminary observations respecting conflicting mining claims 
may not be inappropriate. Seniority is determined by the order in 
which they were located, whether they hâve been patented or remain 
unpatented. While the area in confiict is usually awarded to the senior 
claim, it is not always or necessarily so, because acts or circumstances 
entirely consistent with the true order of location may hâve intervened. 
which require that this area be awarded to a junior claim. An appli- 
cation for a patent to one of the conflicting claims présents tlie ques- 
tion, which is the superior claim within the overlapping surface bound- 
aries? And the inclusion of the area in confiict within a patent to one 
of the claims is necessarily a détermination that at the time of the pat- 
ent proceedings such area is a part of that claim. Applying thèse prin- 
ciples to the facts of the présent case, it is seen that the issuance of 
a patent for the défendants' claim, including therein the areas within 
the overlapping boundaries, operated as a déclaration or détermination 
that within thèse surface limits the défendants' claim was superior, 
but not necessarily that it was prior in location. Whether this dé- 
termination proceeded from a failure of the then owners of the com- 
plainant's claims to file an adverse claim, or from an actual inquiry 
and décision respecting the right of possession (Rev. St. §§ 2325, 3326 
[U. S. Comp. St. 1901, pp. 1429, 1430]), is not shown, so it cannot be 
said, and it is not insisted, that in the course of the patent proceedings 
there was any actual issue, trial, or décision respecting the order in 
which the conflicting claims were located, or that the patenting of the 
areas within the overlapping boundaries was actually rested upon pri- 
ority of location. Treating the patent proceedings as involving, or as 
équivalent to, a controversy between thèse parties or their predecessors 
in interest and title, the subject-matter of that controversy was the 
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surface conflict between their respective claims, while the présent coii- 
troversy is over extralateral underground rights, not necessarily foUow- 
ing the surface conflict, which is essentially a différent subject-matter, 
and could not hâve been made the subject of an issue, trial, or décision 
in the course of the patent proceedings. Montana, etc., Co. v. St. 
Ivouis, etc., Co., 42 C. C. A. 415, 417, 102 Fed. 430; 2 Lindley on 
Mines (2d Ed.) § 730. The case is thus clearly within the rule in re- 
spect of estoppel by judgment — that, where the subséquent action in- 
volves a différent subject-matter, the judgment in the prior action is not 
conclusive as to every matter which could hâve been ofïered and re- 
ceived to sustain or defeat the claim made therein, but only as to mat- 
ters actually litigated and determined. The subject was exhaustively 
considered in Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 195, 
which was an action upon county bonds and interest coupons attached 
thereto. In a prior action upon other coupons attached to the same 
bonds it had been determined that the bonds were void in the hands of 
parties who did not acquire them before maturity for value, and, inas- 
much as the plaintiflf had not been shown to hâve so acquired the bonds, 
judgment was rendered against him. In the second action it was held 
that the prior judgment did not estop the plaintifï from proving that 
in fact he acquired the bonds before maturity for value. In the course 
of the opinion it was said by Mr. Justice Field : 

"In considering the opération of this judgment it should be borne In mlnd, 
as stated by counsel, that there is a différence between the effect of a judg- 
ment as a bar or estoppel against the prosecutlon of a second action upon the 
same daim or demand, and Its effect as an estoppel In another action between 
the same parties upon a différent clalm or cause of action. In the former 
case, the judgment, if rendered upon the merits, constitntes an absolute bar 
to a subséquent action. It Is a flnality as to the claim or demand in contro- 
versy, concludlng parties and those in privity with them, not only as to every 
matter which was offered and received to sustain or defeat the claim or de- 
mand, but as to any other admissible matter which might hâve been offered 
for that purpose. • • * But where the second action between the same 
parties is upon a différent claim or demand, the judgment in the prior action 
opérâtes as an estoppel only as to those matters in issue, or points contro- 
Terted, upon the détermination of which the finding or verdict was rendered. 
In ail cases, therefore, where it Is sought to apply the estoppel of a judgment 
rendered upon one cause of action to matters arising in a suit upon a différent 
cause of action, the inquiry must always be as to the point or question 
aotnally litigated and determined in the original action, not wbat might hâve 
been thus litigated and determined. Only upon such matters is the judgment 
conclusive in another action." 

Other décisions to the same efïect are Nesbit v. Riverside Inde- 
pendent Dist., 144 U. S. 610, 618, 12 Sup. Ct. 746, 36 L. Ed. 562; 
Roberts v. Northern Pacific R. R., 158 U. S. 1, 27, 15 Sup. Ct. 756, 
39 L. Ed. 873 ; Southern Pacific R. R. Co. v. United States, 183 U. 
S. 519, 533, 23 Sup. Ct. 154, 46 L. Ed. 307; Board of Comm'rs v. 
Platt, 25 C. C. A. 87, 91, 79 Fed. 567; Board of Comm'rs v. Sutlifif, 
38 C. C. A. 167, 170, 97 Fed. 270; Linton v. Nat'l Life Ins. Co., 44 
C. C. A. 54, 57, 104 Fed. 584; ^tna Eife Ins. Co. v. Board of 
Comm'rs, 54 C. C. A. 468, 474, 117 Fed. 82; Last Chance Mining Co. 
v. Tyler Mining Ce, 157 U. S. 683, 687, 15 Sup. Ct. 733, 39 L. Ed. 
859. In the last case there was a controversy over extralateral under- 
ground rights between two mining claims which were in conflict as 
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located. Priority of location became the pivotai question, and it was 
insisted that a détermination in the course of prior patent proceedings, 
that one of the claims was supcrior witliin the area in conflict, estopi)ed 
the owner of the other claim from asserting that it was prior in loca- 
tion. Mr. Justice Brewer, in speaking for the court, said : 

"The partieular matter in controversy in the adverse suit was the triangular 
pièce of ground, whieh Is not the matter of dispute in this action. The judg- 
ment in that case is therefore not conclusive in this as to niatters whicti 
might hâve been decided, but only as to matters vFhich were in fact decided." 

The estoppel was sustained, but it was because the superiority 
of right asserted and upheld in the course of the patent proceed- 
ings had been expressly rested upon the single fact of priority 
of "location. The facts were thèse: The owner of one claim applied 
for a patent, and the owner of the other filed an adverse claim and 
commenced an action to détermine the right of possession to the area 
in conflict. Rev. St. §§ 2325, 2326 [U. S. Comp. St. 1901, pp. 1429, 
1430]. The judgment in that action was for the plaintiff, and the 
reason why it was held to operate as an estoppel in the subséquent action 
involving a différent subject-matter is shown in the following extract 
from the opinion, which has référence to the former action : 

"The single ground stated in the complalnt upon whieh superiority of riglit 
is claimed is priority of location. A judgment for the plaintiff upon such a 
corapiaiut is necessarily an adjudication in favor of that priority of location. 
There is no other fact upon which It can rest. It Is doubtless true, as sug- 
gested, that other questions may be litigated in an adverse suit, but they can 
be litigated only when they are presented to the attention of the court by 
some approprlate pleading. The only pleading upon which the case passed 
to trial and judgment was the complalnt, and in that, as we hâve seen, plain- 
tiflf's right to recover Is rested upon the single fact of priority of location." 

We think it is manifest from the extracts quoted, and from the opin- 
ion as an entirety, that the court recognized that superiority of right ■ 
is not always or necessarily controlled by priority of location ; other- 
wise, the court would not bave inquired and determined with such care 
whether the question of priority of location had been in fact presented 
and decided in the former action, and would not bave conceded that 
"other questions may be litigated in an adverse suit." As before in- 
dicated, it is not shown in the présent case whether there was an adverse 
suit, nor, if so, what questions v/ere in fact presented and determined 
therein, nor upon what ground the superior right to the area in con- 
flict was asserted and sustained in the patent proceedings. The claim 
of estoppel was interposed by the défendants, and the burden was upon 
them to show the existence of every fact essential to sustain it. This 
they did not do. 

The decree is reversed, with a direction to enter a decree for the com- 
olainant in conformity to the prayer of the bill. 
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In re FRIBND et al. TALLCOÏT v. FRIEND et al. PONTOOSUC WOOLEN 

MFG. CO. V. SAMB. 

(Circuit Court of Appeals, Seventh Circuit January 3, 1905.) 

Nos. 1,087, 1,088. 

1. BANKRDPTCY— JUDGMENT C0?JFIR,M1N<J COMPOSITION— MODB OF KeVIEW. 

By virtne o1; Bankr. Act July 1, 1898, § 14c (30 Stat. 550, c. .541 [U. S. 
Comp. St. 1901, p. 3428]), wliich provides that "tlie couflrmation of a 
composition shall discliarge the bankrupt from his debts, other tlian tlio.se 
agreed to be paid by the terms of tiie composition, and tliose not a£i:eete<i 
by a discharge," a judgnient eonfirmlug a composition is a jndtînieiit 
granting a discliarge, reviewable by appeal under section 25a (30 Stat. 
553 [U. S. Comp. St. 1901, p. 3432J). 

2. Same— Mode ce Eevibw. 

Bankr. Act July 1, 1898, §§ 23, 24, 25 (30 Stat. 552, 553, e. 541 [U. S. Comp. 
St. 1901, pp. 3431, 3432]), establish a clear distinction between proceed- 
Ings In bankruptcy and controversies at law and in equity arising in tlie 
course of bankruptcy proceedings, and also, in connection with Act March 
3, 1891, creating the Circuit Courts of Appeals (26 Stat. 826, c. 517 [U. S. 
Comp. St 1901, p. 547]), prescribe the manner in which judgments or or- 
ders in each class of cases are reviewable, and such particular mode is 
exclusive. A judgnient or decree in a controversy at law or in equity 
arising in bankruptcy proceedings is reviewable by the Circuit Court of 
Appeals under its organlc act, and section 24a, by appeal or on writ of 
error, as may be appropriate, while a .iudgment or order in a proceeding 
In bankruptcy. If one of those speclflcally enumerated in section 25a, is 
revievvable only by appeal, and, if not withln such excepted cases, unless 
rendered on a jury trial, can only be reyiewed on original pétition as pro- 
vided In section 24b. 

[I3d. Note. — Appeal and review In bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

Pétitions to Review and Revise an Order of the District Court 
of the United States for the Northern District of Illinois, in Bank- 
ruptcy. 

On motion to dismiss. 

The petitioners seek to hâve thls court review and revise in matter of law 
certain rulings which culmlnated on May 7, 1004, in the oonflrniation of a 
composition ofCered by the banl^rupts. The petitioners prayed and were al- 
lowed an appeal, but failed to perfect it. On aiay 17, 1904, they filed thèse 
pétitions. The bankrupts Interpose a motion to dismiss for waut of jurisdic- 
tlon. 

The followlng sections of the bankruptcy act are referred to In the opinion : 

"Sec. 14c. The confirmation of a composition shall discharge the bankrupt 
from his debts, other than those agreed to be paid by the terms of the com- 
position and those not affected by a discharge." 

"Sec. 23a. The United States Circuit Courts shall hâve jurisdiction of ail 
controversies at law and in equity, as distinguished from proceedings in 
bankruptcy, between trustées as sucii and adverse claimants concerning the 
property acquired or claimed by the trustées, in the same manner and to the 
same estent only as though bankniptcy proceedings had not been instituted 
and such controversies had been between the bankrupts and such adverse 
claimants." 

"Sec. 23b. Suits by the trustée shall only be brought or prosecuted in the 
courts where the bankrupt, whose estate is being administered by such trus- 
tée, might hâve brought or prosecuted them If proceedings in bankruptcy had 
not been Instituted, unless by consent of the proposed défendant, except suits 
for the recovery of property under section sixty, subdivision 'b,' and section 
sixty-seven, subdivision 'e.' " 
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"Sec. 24a. The Suprême Court of tlie United States, the Circuit Courts of 
Appeals of the United States, and tlie Suprême Courts of the territories. In 
vacation in chamhers and during their respective terms, as now or as they 
may be hereafter held, are hereby iuvested with appellate jurisdlction of 
eontroversies arising in bankruptcy proeeedings from the courts of bauiv- 
ruptcy from which they hâve appellate jurisdictlon in other cases. The Su- 
prême Court of the United States shall exercise a lilie jurisdiction from 
courts of banliruptcy not within any organized circuit of the United States 
and fronï the Suprême Court of the District of Columbla." 

"Sec. 24b. The several Circuit Courts of Appeals shall hâve .lurisdiction In 
equity, either interlocutory or final, to superintend and revise in niatter of 
law the proeeedings of the several inferior courts of bankruptcy within their 
.iurisdiction. Such power shall be exercised on due notice and pétition by 
any party aggrieved." 

"Sec. 25a. That appeals, as in equity cases, may be taken In bankruptcy 
proeeedings from the courts of bankruptcy to the Circuit Courts of Appeals 
of the United States, and to the Suprême Courts of the tei-ritories, in the 
following cases, to-wit, (1) from a judgment adjudging or retusing to ad- 
judge the défendant a bankrupt; (2) from a judgment granting or denying a 
discharge ; and (3) from a judgment allowing or rejeeting a dcbt or claim of 
five hundred dollars or over. Suoh appeal shall be taken within ten days 
after the judgment appealed from bas been rendered, and may be heard and 
determined by the appellate court in term or vacation, as the case may be." 

Bankr. Act July 1, 1898, c. 541, 30 Stat. 550, 552, 553 [U. S. Comp. 
St. 1901, pp. 3428, 3431, 3432]. 

Horace Kent Tenney and David Campbell, for petitioners. 
S. O. Levinson, for respondents. 

Before GROSSCUP and BAKER, Circuit Judges, and BUNN, 
District Judge. 

BAKER, Circuit Judge (after stating the facts). By virtue of 
section 14c, Bankr. Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. 
Comp. St. 1901, p. 3428], a judgment confirming a composition is 
a judgment granting a discharge. United States ex rel. Adler v. 
Hammond, 104 Fed. 862, 44 C. C. A. 229 ; Ross v. Saunders, 105 
Fed. 915, 45 C. C. A. 123 ; Marshall Field & Co. v. Wolf Dry Goods 
Co., 120 Fed. 815, 57 C. C. A. 326; Wilmot v. Mudge, 103 U. S. 
217, 26 L. Ed. 536. 

So the question becomes this: Has a party who feels himself 
aggrieved by a judgment rendered by the court without the inter- 
vention of a jury, granting the bankrupt a discharge, his choice 
between presenting the matter for review by original pétition and 
by appeal? 

The Suprême Court, so far as we are advised by counsel and 
our own researches, has not furnished an explicit answer. 

Looking to the bankruptcy act, in connection with the Evarts 
act of March 3, 1891, c. 517, 26 Stat. 826 [U. S. Comp.'St. 1901, p. 
547], creating the Circuit Courts of Appeals, we hâve reached the 
following conclusions, which, as premises, in turn, require the re- 
suit that thèse pétitions be dismissed, namely : 

That section 23 (30 Stat. 552 [U. S. Comp. St. 1901, p. 3431]) 
establishes a clear distinction between "proeeedings in bankruptcy" 
and "eontroversies at law and in equity arising in the course of 
bankruptcy proeeedings"; the former, broadly 'speaking, covering 
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questions between the alleged bankrupt and his creditors, as sttch, 
commencing with the pétition for adjudication, ending with the 
discharge, and including matters of administration generally, such 
as appointments of receivers and trustées, sales, exemptions, al- 
lowances, and the like, to be disposed of summarily, ail of which 
naturally occur in the settlement of the estate ; and the latter, 
broadly speaking, involving questions between the trustée, repre- 
senting the bankrupt and his creditors, on the one side, and ad- 
verse claimants, on the other, concerning property in the posses- 
sion of the trustée or of the claimants, to be litigated in appropri- 
ate plenary suits, and not affecting directly the administrative or- 
ders and judgments, but only the question of the extent of the es- 
tate. 

That the same distinction is maintained in section 24a (30 Stat. 
553 [U. S. Comp. St. 1901, p. 3431]), on the one hand, and sections 
24b and 35a (30 Stat. 553 [U. S. Comp. St. 1901, p. 3432]), on the 
other. 

That section 24a gives, if the grant be necessary in view of sec- 
tion 6 of the act of March 3, 1891, c. 517, 26 Stat. 82-8 [U. S. Comp. 
St. 1901, p. 549], this court appellate jurisdiction of controversies 
at law and in equity between trustées and adverse claimants, to be 
invoked by writ of error or by appeal, as may be appropriate. 

That section 24b confers upon this court "jurisdiction in equity" 
to revise in mattcr of law "proceedings in bankruptcy," to be in- 
voked by original pétition. 

That section 25a confers upon this court jurisdiction in equity 
to review in matter of law and fact three spécifie "proceedings in 
bankruptcy," to be invoked by appeal within ten days. 

That if, in any "proceeding in bankruptcy," a trial by jury be had 
under section 19, a review in this court cannot be entertained under 
section 24b or section 25a, because those sections confer only juris- 
diction in equity, and not jurisdiction at law ; that a review cannot 
be held under section 24a, because that section relates exclusively 
to "controversies," as distinguished from "proceedings"; and that, 
if a review lies, it must come by writ of error under the act of 
March 3, 1891. 

That, in "controversies" involving the rights of those not di- 
rectly concerned in the settlement of the estate, the right of re- 
view should be extended to six months, under or in analogy to the 
act of March 3, 1891. 

That "proceedings in bankruptcy," involving directly the settle- 
ment of the estate, should be disposed of promptly, even if not al- 
ways summarily, and the right of review should be limited to 10 
days, under-or in analogy to section 25a. 

In this way ail "controversies" and ail "proceedings" are review- 
able under one or another provision that is specifîcally applicable. 
But the very fact that spécifie methods are provided for spécifie situa- 
tions is conclusively indicative to bur minds that Congress did not 
intend that an aggrieved party should be at liberty to disregard the 
course definitely opened for him, and to choose some other that 
might better suit his inclination or convenience. There is no evi- 
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dence of an intent, for example, to jumble up writs of error with 
appeals. Why should an inference be entertained that original pé- 
titions to review and appeals were intended to be interchangeable 
at the élection of the suitor? The matters now sought to be pre- 
sented for review are "proceedings in bankruptcy" on the equity 
side of the bankruptcy court. Section 24b, on its face, applies, 
and, if it were not for section 25a, would in fact undoubtedly ap- 
ply, to ail "proceedings in bankruptcy" on the equity side. The 
intention is expressed that the review of thèse summary orders 
and judgments shall not extend to an examination of the correct- 
ness of the facts, but only to the law applied to the facts on 
which the court admittedly acted. Then section 2oa excepts three 
spécifie "proceedings in bankruptcy" from the gênerai rule, one 
of tliem being the proceedings set forth in thèse pétitions. Thèse 
three matters were deemed of such importance in the settlement of 
the estate that a spécial review was provided for by appeal, in 
which law and fact — either or both— could be determined. The 
petitioners admit that, if their désire had been to hâve a review 
of the facts, they would, hâve been compelled to perfect their ap- 
peal under section 25a. But an appeal, the facts on which the 
court acted being unchallenged, présents only matter of law. That 
thèse petitioners felt themselves aggrieved only in matters of law 
is therefore not influential in determining whether they should pro- 
ceed under 24b or 25a. What is determinative, in our judgment, 
is that their grievance arose from a matter that was excepted from 
the opération of section 24b by reason of being selectcd from the 
gênerai class of "proceedings in bankruptcy" for spécial treatment 
in section 25a. 

The resuit is re-enforced, we think, by the considération that, if 
a discharge through a composition is sought to be set aside on 
review, the trial court should in advance be apprised of the ag- 
grieved party's intention (as is the case by prayer for appeal, as 
is not by original pétition filed hère), to the end that the composi- 
tion money, the creditors and the bankrupt may be kept in court, 
and the aggrieved party required to file there a bond to pay ail 
damages occasioned by his appeal. Thèse petitioners prayed an 
appeal, which was granted on condition that they file a bond. 
This they failed to do. For aught we know, the court, on seeing 
that the appeal was abandoned, and while the aggrieved parties 
were prosecuting their original pétitions for review without bond 
and without the knowledge of the trial court, may hâve let the 
creditors carry off the composition money to al! parts of the world. 
The pétitions show that there are 196 assenting creditors, scattered 
from New York to Oregon. Thèse creditors hâve not corne nor 
hâve they been brought hère, the petitioners merely asking us to 
frame and cause to be served such a notice "as this court may di- 
rect." The motion to dismiss is presented by the bankrupts. 

That the method of review provided for in section 25a must be 
pursued in the cases therein named is explicitly decided in In re 
Good, 99 Fed. 389, 39 C. C. A. 581, and in In re Kuffler, 127 Fed. 
125. 61 C. C. A. 259. See, also, Loveland on Bankruptcy (2d Ed.) 
pp. 809, 816. 
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This court, în In re Rouse, Hazard & Co., 91 Fed. 96, 33 C. C. 
A. 356, reviewed on orginal pétition an order regarding the priori- 
ties of certain claims, but the question of the rightfulness of the 
judgments of allowance was not involved. It was said : 

"If the controversy coming before us was with respect to the uierits of the 
several claims of thèse labor clalmants, we shoiild be wholly without jurisclie- 
tion, for there is neither an appeal, nor does the ainount allowed to any oiie 
claimant exceed the sum of $500." 

It may, perhaps, be fairly said that the impHcation is this : "A 
judgment allowing or rejecting a debt or claim of $500 or over" is 
reviewable, in equity, only under section 25a ; but an order es- 
tablishing the priorities of allowed claims, irrespective of the 
amounts of the several claims, or a judgment allowing or reject- 
ing a debt or claim of less than $500, is a "proceeding in bankruptcy," 
reviewable in equity in matter of law, under sectio^n 24b, becausc 
not excluded therefrom by section 25a. 

The petitioners contend, however, that we are precluded froni 
standing in line with the above-cited décisions in the Second and 
Eighth Circuits, by reason of certain Suprême Court décisions. 
And they cite Élhott v. Toeppner, 187 U.' S. 327, 23 Sup. Ct. 133, 
47 L. Ed. 200, and Plymouth Cordage Co. v. Smith. 194 U. S. 311, 

24 Sup. Ct. 725, 48 L. Ed. 992. We hâve examined thèse and other 
Suprême Court décisions — many more than we deem necessary to 
cite — and find nothing that prevents, but, on the contrary, mucb 
that supports, the construction we hâve given to the sections con- 
cerning appellate jurisdiction in the bankruptcy act of 1898 and the 
Courts of Appeals act of 1891. In Bardes v. Hawarden Bank, 178 
U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, the distinction between 
"controversies at law and in equity between trustées and adverse 
claimants" and "proceedings in bankruptcy" is dwelt upon ; and 
in Holden v. Stratton, 191 U. S. 115, 24 Sup. Ct. 45, 48 L. Ed. 116, 
it is said that this distinction "is recognized in sections 23, 24, and 

25 of the présent act, and the provisions as to revision in matter of 
law and appeals were framed and must be construed in view of that 
distinction." In Bardes v. Hawarden Bank, 175 U. S. 520, 20 Suj). 
Ct. 196, 44 L. Ed. 262, and in Elliott v. Toeppner, 187 U. S. 327, 
23 Sup. Ct. 133, 47 L. Ed. 200, the necessity of construing the ap- 
pellate sections of the bankruptcy act in connection with the fifth 
and sixth sections of the judiciary act of March 3. 1891, is pointed 
out. In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 
405, a summary order on the bankrupt's agent to turn over to the 
trustée certain of the bankrupt's moneys which were in the agent's 
possession was held to be a "proceeding in bankruptcy" reviewable 
under section 24b by the method therein prescribed. In Louisville 
Trust Co. v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413, 
Comingor, assignée by appointment of a state court, had received 
moneys froni the insolvent's estate which he claimed were his as 
commissions earned prior to the filing of the creditors' pétition in 
bankruptcy. Thus Comingor was a stranger to the "proceedings 
in bankruptcy," and an adverse claimant. The subject-matter con- 
stituted a "controversy between the trustée and an adverse claim- 
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ant," reviewable under section 24a, as declaratory (see Duncan v. 
Landis, 106 Fed. 839, 45 C. C. A. 666) oi a probably existing right, 
under section 6 of the act of Mardi 3, 1891, c. 517, 26 Stat. 828 [U. 
S. Comp. St. 1901, p. 549]. Nevertheless Comingor was summarily 
brought in and ordered to turn over to the trustée the amounts to 
which he asserted an adverse right. To get rid of the erroneous 
holding that he was subject to summary proceedings, he was com- 
pelled to resort to the summary review provided for in section 24b. 
Though entitled to plenary proceedings, reviewable by a plenary 
appeal, he could not get a décision to that effect by taking a plenary 
appeal under section 24a from a summarv "proceeding in bank- 
ruptcy." In Elliott v. Toeppner, 187 U. S. 327, 23 Sup. Ct. 133, 
47 L. Ed. 200, the alleged bankrupt demanded a jury under section 
19. The jury returned a verdict of not guilty, whereon the court 
entered a "judgment refusing to adjudge the défendant a bank- 
rupt." The petitioning creditors appealed under section 25a to the 
Circuit Court of Appeals for the Sixth Circuit. That court asked 
the Suprême Court whether the appeal could be entertained. The 
Suprême Court answered no. Now, the judgment in question, as 
a mère judgment, is expressly named in section 25a. But the judg- 
ment was rendered on the law side of the trial court, and appeals, 
which alone are provided for in section 25a, cannot be used to re- 
view judgments at law. While the décision is merely the négative 
answer to the spécifie question, the implication seems to be that 
such a case may possibly be reviewed on writ of error by a Circuit 
Court of Appeals under the organic act. In Plymouth Cordage Co. v. 
Smith, 194 U. S. 311, 24 Sup. Ct. 725, 48 L. Ed. 992, it appears that the 
District Court of Kingfisher county, Okl., took certain "proceedings 
in bankruptcy" on the equity side, which the aggrieved parties sought 
to bave reviewed by the Circuit Court of Appeals for the Eighth Circuit 
on original pétition under section 24b. In view of the jurisdiction con- 
ferred upon the Suprême Court of the territory in sections 24a and 25a, 
the Circuit Court of Appeals inquired of the Suprême Court whether it 
had jurisdiction to review on original pétition under section 24b "pro- 
ceedings in bankruptcy" in equity which were not included in section 
25a. The Suprême Court answered yes, saying: 

"Congress may well hâve believed It wisest tbat the Circuit Courts of Ap- 
peals should deal in this summary way with questions of law arlslng in tlie 
progress of bankruptcy proceedings in the territorial courts, although juris- 
diction by appeal or writ of error (under the territorial organic acts), and 
by appeal as provided (in sections 24a and 25a), was vested in the Suprême 
Courts of the territories." (The words in the parenthèses are ours.) 

If an inferior territorial court enters one of the judgments in bank- 
ruptcy proceedings on the equity side which are specifically named in 
section 25a, is it conceivable that Congress designed that the aggrieved 
party should bave his choice, not merely between methods of review, 
but aiso between forums? 

The pétitions are dismissed. 

JENKINS, Circuit Judge, did not sit at the hearing, but, at our re- 
quest, considered the subject with us in consultation, and we are au- 
thorized by him to say that he fully concurs in the foregoing opinion. 
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THE BJKJV K. 

(Circuit Court of Appeals, Slxth Circuit. Deeember 15, 1904.) 

No. 1,314. 

1. Admieamt— StriT to Enfoece Statutory Penalty— Appeai,. 

A proceeding In rem by the United States against a vessel, under Rev. 
St. § 4499 [U. S. Comp. St. 1901, p. 3060], for the enforcemeirt of a penalty 
for violation of a statutory provision, is one in admiralty, and not a 
criminal proceeding, and a decree dlsmissing the libel is appealable. 

2. Stattjtes— Construction— Pekal Acts. 

To extend a pénal statute to a case not speciflcally described, the in- 
tention of the Législature must be ascertalned from the wordg of the 
act, and not made out by conjecture as to the purpose of the lawmaker 
or based upon probabilities. 

3. Shipping — Penalty roB Violation of Navigation Statute— Gasoline 

Act Jan. 18, 1897, c. 61, 29 Stat. 489 [U. S. Comp. St. 1901, p. 3029], 
whlch makes ail vessels of above 15 tons burden carrying freight or pas- 
sengers for hire, propelled by gas, fluid, naphtha, or electric motors, sub- 
ject to the provisions of certain enumerated sections of the Revlsed 
Statutes relating to river navigation, and to inspection and employment 
of engineers and pilots by steam vessels, the latter provisions being 
found in title 52 [U. S. Comp. St. 1901, p. 3014], does not hâve the effect 
of extending to such vessels the provisions of section 4499 [U. S. Comp. 
St. 1901, p. 3060], Imposing penalties upon "any vessel propelled in vvhole 
or in part by steam" whlch shall be navigated without complylng with 
the terms of such title, and such a vessel is not subject to seizure and 
forfeiture thereunder. 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky. 

Thls is an appeal in admiralty from a decree of the district court dismiss- 
ing a libel sued out by the United States against the Gasoline Boat Ben R., 
its tackle, furniture, etc. 

The proceeding was brought for the purpose of enforcing against the boat 
two penalties, of $500 each, alleged to bave been incurred for navigating 
without inspection and without a licensed engineer. 

The appellee, Frank T. Rounds, as claimant obtained the release of the 
boat upon entering Into bond in double the amount clalmed. The penalties are 
claimed under the act of January 18, 1897, c. 61, 29 Stat. 489 [U. S. Comp. 
St. 1901, p. 3029], whlch reads as follows : "That ail vessels of above flfteen 
tons burden, carrying freight or passengers for hire, propelled by gas, fluid, 
naphtha, or electric motors, shall be, and are hereby, made subject to ail the 
provisions of section forty-four hundred and twenty-six of the Revlsed Stat- 
utes of the United States, relating to the inspection of hulls and boilers and 
requiring engineers and pilots; and ail vessels so propelled, without regard 
to tonnage or use, shall be subject to the provisions of section forty-four hun- 
dred and twelve of the Revlsed Statutes of the United States, relating to the 
régulation of steam vessels In passing each other ; and to so much of sections 
forty-two hundred and thirty-three and forty-two hundred and thirty-four of 
the Revlsed Statutes, relating to lights, fog signais, steering, and sailing rules, 
as the board of supervising inspectors shall, by their régulations, deem ap- 
plicable and practicable for their safe navigation." 

The provisions of section 4426 are as follows: "The hull and boilers of 
every ferry-boat, canal-boat, yacht or other small craft of like character, pro- 
pelled by steam, shall be inspected under the provisions of this title. Sucli 
other provisions of law for the better security of life, as may be applicable 
to such vessels, shall by the régulations of the board of supervising inspectors, 
also be required to be complied with, before a certiflcate of inspection shall 
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bo granted ; and no such vessel shall be navigated without a lleensed engineer 
and a lleensed pilot. Provided, however, that in open steam-launches of ten 
tons burden and under, one person, if duiy qualifled, may serve in tbe double 
capacity of pilot and engineer." 

Sections 4412, 4233, and 4244 [U. S. Comp. St. 1001, pp. 3020, 2893, 2900J 
relate solely to the duties of vessels passing each otber, and to tbe subjeet 
of lights, fog whlstles, and sailing rules, and bave no direct bearing upon tbe 
question as to penalties imposed for noninspection or navigation witbout ll- 
eensed engineer. 

R. D. Hill, U. S. Atty., and M. H. Thatcher, Asst. U. S. Atty. 
W. T. Ellis, R. W. Slack, and L. P. Little, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

LURTON, Circuit Judge (after making the foregoing statement). 
The motion to dismiss the appeal must be denied. It is based upon 
the notion that a libel to enforce a penalty is a criminal proceed- 
ing, and that, therefore, no appeal in behalf of the United States 
wili lie from a decree dismissing the libel. 

But this is not a criminal case, but a proceeding in rem against 
the gasoline steamer Ben R. It is prosecuted under section 4499 
[U. S. Comp. St. 1901, p. 3060], which provides that "the vessel" 
navigated contrary to its provisions "shall be liable" for the penal- 
ties named, "and may be seized and proceeded against by way of 
libel," etc. 

An appeal lies from any final decree in admiralty, whether the 
proceeding is one to enforce a forfeiture or a penalty by the United 
States or liy an informer in his own name. Some examples are : 
The Paimyra, 12 Wheat. 1, 14, 6 L. Ed. 531 ; The Haytian Republic, 
154 U. S. 118, 14 Sup. Ct. 992, 38 L. Ed. 930 ; The Three Friends, 
166 U. S. 1, 50, 51, 17 Sup. Ct. 495, 41 L. Ed. 897. 

Whilè the efïect of the act of January 18, 1897, c. 61, 29 Stat. 489 
[U. S. Comp. St. 1901, p. 3029], is to subject vessels of above 15 
tons burden, propelled by "gas, naphtha or electric motors," to the 
provisions of section 4426, in respect of inspection and navigation 
by licensed engineers and pilots, the act provides no penalty for 
noncompliance, and none is provided by that section or either of the 
other sections of the Revised Statutes, which are specifically r&- 
ferred to in the act itself . 

The insistence of the counsel for the United States is that section 
4499 has application, and this proceeding is based alone upon that 
provision of the Revised Statutes. That section is in thèse w^ords : 

"If any vessel propelled In wbole or In part by steam be navigated without 
complying with the ternis of this title, the owner shall be liable to the 
United States in a penalty of flve bundred dollars for each offense, one-half 
for the use of the informer, for which sum the vessel so navigated shall be 
liable, and may be seized and proceeded against by way of libel in any dis- 
trict court of the United States having jurisdlction of the offense." 

But it will be observed that that section refers alone to "steam" 
vessels, and it must be conceded that unless it has been amended 
so as to include vessels propelled by gasoline it does not apply to 
fhe Ben R, which is not propelled by steam, but bv gasoline alone. 
134. F— 50 
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That the act of January 18, 1897, does not, in terms, refer to sec- 
tion 4499 by providing that vessels propelled by naphtha, etc., shall 
be subject to its provisions, and that it does specifically provide 
that such vessels shall be subject to certain other sections specific- 
ally enumerated, is the most pregnant fact involved in the matter 
of the applicability of that section to the class of boats regulated 
by the act . Notwithstanding the failure of Congress to mention 
the particular section as one to which such vessels should be amen- 
able, is it otherwise so évident that it intended to subject them to 
the penalties of that provision of the old law as to authorize us to 
say that that section extends to and includes vessels not propelled 
by steam ? 

But upon what authority shall we do thus? It is most apparent 
that the section is omitted from those specifically mentioned as 
extended to such vessels. The natural presumption would be that 
the omission under such circumstances was not through oversight 
or inadvertence, but because it was not the purpose of the Légis- 
lature to subject such small vessels as were likely to be propelled 
by gasoline or naphtha or an electric motor to the severe penalties 
denounced against the great vessels using steam. Neither are we 
pointed to any word or phrase in the act of 1897 which is so ambig- 
uous as to enable us to say that such ambiguous phrase, properly 
read, extends section 4499 to such vessels. 

But it is said that if the penalties of that section do not apply 
there are no penalties for the enforcement of the provisions of law 
made applicable by the act of 1897 to such small craft. But this is 
a pénal statute, and such statutes are not to be extended beyond 
their plain meaning by either implication or construction. If a case 
is not within the letter of such a statute, it cannot be brought with- 
in it because supposed to be within the reason or policy of the law. 
It may be quite improbable that the Législature purposely omitted 
ail penalties for the enforcement of the provisions for the fîrst time 
made applicable to such craft, and it may be also probable that Con- 
gress intended that the penalties applicable to steam craft should 
be likewise made applicable to gasoline craft. But it was long ago 
observed by Chief Justice Marshall, when asked to extend a crim- 
inal statute to places not enumerated in the act because it was 
improbable that Congress intended to make the différences with 
respect to place which the words of the law imported, that "prob- 
ability is not a guide which a court, in construing a pénal statute, 
can safely take." Such an argument, when based not upon an 
ambiguity of language, but upon the mère fact that the cases enu- 
merated in the statute are kindred to a case not so enumerated but 
within the mischief intended to be remedied, is an appeal to légis- 
lative rather than judicial power. To extend a pénal statute to a 
case not specifically described, the intention of the Législature must 
be ascertained from the words of the act, and not made out by con- 
jecture as to the purpose of the lawmaker or based upon probabil- 
ities. 

The ruie of construction for svtch statutes as that before us is well 
defined bv the Suprême Court in United States v. Wiltberger, 5 
Wheat. 76, 95, 5 L. Ed. 37, whero it was said by Marshall, C. J. : 
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"The Intention of the législature Is to be collected from the words they 
employ. Wben there is no ambigulty in the words there Is no reason for con- 
struction. The case inust be a strong one, indeed, which would justify a court 
in departing from the plain ineaning of words, especially in a pénal act, in 
search of an Intention whieh the vTords themselves did not suggest. To dé- 
termine that a case is within the intention of a statute, its language must 
authorize us to say so. It would be dangerous, indeed, to carry the principle 
that that which is within the reason or mischief of a statute is within its 
provisions so far as to punish a crime not enumerated in the statute because 
it is of equal atrocity or of kindred character with those which are enumer- 
ated." 

This language has been approved and applied in many cases. 
Among them are Sarlls v. United States, 152 U. S. 570, 575, 14 Sup. 
Ct. 720, 38 L. Ed. 556 ; U. S. v. Harris, 177 U. S. 305, 310, 20 Sup. 
Ct. 609, 44 L. Ed. 780; United States v. Stocking (D. C.) 87 Fed. 
857. It has aiso the support of the text-books. Endlich, Interpré- 
tation of Statutes, § 329 ; Sutherland State Construction, § 350. 

If we treat section 4426 as amended so as to include both steam and 
gasoline vessels within its terms, what is the penalty for its nonobserv- 
ance? Section 4499 answers this, if the vessel be one propelled 
by steam. Eut if it be propelled by some other power, what then? 
Section 4499 is included within title 52. That title embraces 101 
sections. Quite a number of penalties are prescribed by varions 
sections which apply to certain speciiîc requirements. Some of 
thèse penalties are enforceable against the vessel as liens, and oth- 
ers are penalties enforceable against the owners only, or against 
officers of the law, or agents of the owners by proceedings in per - 
sonam. The last two sections cover cases where no spécifie pen- 
alty has been elsewhere prescribed. The first of thèse sections is 
4499, and covers the case of vessels propelled by steam "navigated 
without complying with the terms of this title." 

The next section, No. 4500 [U. S. Comp. St. 1901, p. 3060] , reads 
as follows : 

"The penalty for the violation of any provision of this title, not otherwise 
especially provided for, shall be a fine of flve hundred dollars, recoverable 
one-half for the use of the informer." 

Now, if one or the other of thèse two sections is to be held appli- 
cable because the probabilities are that Congress so intended, the 
balance of probabilities would seem to favor 4499 as the applicable 
section. But there is no word in the act of January 18, 1897, which 
will authorize us to say that that word or that phrase, properly 
interpreted, opérâtes to amend section 4499 so as to include gaso- 
line vessels. It may be that the intention of Congress was to subject 
vessels so propelled to the pénal efïect of section 4500. If so, this 
libel would not lie, for the penalty then denounced is enforceable 
only as a fine. 

But we conceive that the rule in respect of the construction of 
pénal statutes does not justify the extension of such a statute to a 
subject not embraced by words simply upon the doctrine that the 
case omitted is within the spirit or policy of the law. If it is not 
within its letter, it is not applicable. 

This view of the case makes it unnecessary and improper for 
us to express ajiy opinion with respect to the other questions which 
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have been argued, and which could only become relevant in the 
event of the applicability of section 4499 to the case made by the 
libel. 

For the reasons herein stated, the decree dismissing the hbel is 
affirmed. 

NOTE.— The followlng Is the opinion of the District Court by BVANS. Dis- 
trict Judge: 

"The libel in this case seelîS to condemn the gasollne boat Ben II upon the 
ground that It is a vessel o£ more than 15 tons burden, nnd that it was 
navigated on the Ohio river and engaged in carrying passengers and freight 
for hlre wlthout havlng thereon in charge of its engines and machiuery a 
duly licensed engineer. The court has not only heard the testimony, but 
(what is not very materlal) has gone, in company with the district attorney, 
upon the boat itself, to see if that would aid in a better understanding of the 
testimony. It may aiso aid In better understanding what is about to be said 
to Insert the followlng accurate picture of the boat : 



r-É 




"After a rery carefnl considération of the case as developed at the trial 
the court has reached the followlng conclusions upon the facts, naniely : 

"1. That the structure called an inclosed space, whleh appe<irs upon the 
top of the boat, and exteuds above the surface of the upper deek, is rather 
a cover for an opening in that deck than anything else, and is sometblng 
which in no way adds to the carrying capacity or tons burden of the vesseL 
It is a mère canopy or extension upward of the top of the boat above the 
level of the upper deck, and its sldes consist mainly of glass or open space. 
It is a covering for the opening in the deck, and is usefui for light and air ; 
but is obviously unavailable for anything else, as much so as if it were a 
mère awning. If anything, this structure rather diminishes the boat's carr,y- 
mg capacity for such passengers or freight as might otherwise go upon the 
upper deck, and, as Intimated, adds nothing to the real capacity of what 
might be called the cabin or hold of the boat. In short, the so-called closed-ln 
space on the upper deck Is not such a permanently closed-ln space as is avall- 
able for cargo, stores, passengers, or crew, any more than would be the more 
elevated part of the top of an ordinary street-ear, which it somewhat resem- 
bles. If not so avallable, It should not be Included in the estlmate of tonnage. 

"2. That by no proper test can the boat be found to have a greater burden 
than 15 tons. Any proper admeasurement would, In my judgment, excluds 
therefrom the so-called Inclosed space above descrlbed for the reason indl- 
cated, viz., that It is not avallable for putting Into It either cargo, stores, pas- 
sengers, or crew. 

"Unloss the boat Is of more than 15 tons burden there is no statutory re- 
guiremeut that a licensed engineer shall be put in charge of its englue. 
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Whetlier the law is wise in placlng the Umlt at 15 tons burden is a question 
for Coiigress and not for the court. 

"ïhough I sliall not so into the authorities nor the learning in the case, nor 
atteuipt to State in détail auy ruios which ought to eontrol in the détermina- 
tion of the questions involved or those which should control in the aduieasure- 
luent of the boat, it may not bo amiss to refer to the article on 'Tonnage' in 
the Encyclopedia Britannica and the rules laid down by Moorsom. 

"Having reached the conclusions of fact which hâve been stated, it results 
that the libel must be dismissed, and a judgment accordingly may be pre- 
pared and submitted." 
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(Circuit Court of Appeala, Third Circuit. February G, 1905.) 

No. 50. 

Master and Servant — Injuet of Servant — Asstjmed Risk. 

While plaintiff, who had been employed for eight ycars as a gênerai 
laborer in and around defendant's manufacturing plant, was slacking 
lime to make whitewash with which to spray the inside walls of a new 
building — using for the purpose an old sheet-irou drum, 18 Inches deep 
and 12% inches in diameter — he poured too little water at a time upon 
the lime, causing it to suddenly vaporize. by which it was thrown out 
of the vessel into his face, and he was injured. He was 40 years old. 
of ordinary intelligence, and had worked at varions employments ; and 
he and his co-employé had been engagea in the whitewashing, off and 
on, for a month or more. Whether they selected the drum themselves, 
or were directed to use it by their foreman, was in dispute. Hclâ,, that 
the work was withln the gênerai scope of plaintifC's eniployment, the risks 
of which he assumed ; that the danger of such an accident in slacking 
lime was one of which défendant had no greater means of knowledge 
than plaintiff, it not being shown that it had occurred bofore ; and that 
défendant could not be charged with liability for the injury, either on 
the ground that it failed in its duty to instruct plaintiff, or because it 
furnished him the drum for use, it not appearing that the e.x;plosion would 
not bave occurred from the same cause, had any other vessel been used. 

[Ed. Note.^For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, |§ 20T-300, 305-309. 

Assumption of risk incident to cmployment, see note to Chesapealce & 
O. R. Co. V. Hennessey, 38 C. G. A. 314.] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Charles C. Hommann, for plaintiff in error. 
George S. Silzer, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judg-es. 

GRAY, Circuit Judge. This case cornes up upon writ of error 
to the Circuit Court for the district of New Jersey, to review a judgment 
entered therein against plaintiff in error, upon a verdict of a jury for 
$8,000 damages, besides costs. We will speak hereafter of the plain- 
tiff in error as the défendant, and the défendant in error as the plain- 
tiff. 

The suit in the court below was an action in tort, founded upon the 
alleged négligence of défendant company, which resulted in injury to 
the plaintilï. The facts, as disclosed by the record, are that the plain- 
tiff", at the time of the accident, in February, 1903, had been employed 



790 134 FEDERAL REPORTEE. 

by the défendant company for more than eight years, to do and per- 
form such work and services at the chemical works of said défendant 
company, "as should be directed and required of him as a laborer.'' 
His wages were $9 a week. He says in his testimony, that be first 
worked for about six months inside the factory, as a fîreman at a gas 
generator, afterwards outside in the yard, under the foreman of the 
yard gang. "My duties in the yard were unloading cars and loading, 
and sweeping, and ail things that I was ordered to do to keep things in 
condition outside of the factory." He afterwards says, in explanation 
of the character of his work as a laborer, that he was in the cliloride 
of lime gang, where they manufactured chloroform. "Q. What did 
you there? A. Worked in that lime and run the chloroform out of 
the kettles." Plaintiff testifies that before he came to the works of the 
défendant company, he worked in a clay bank; that he afterwards 
worked six years in the Perth Amboy Terra Cotta Company ; that he 
also worked at an emery mill. "Q. What work did you do in the 
clayworks? A. Worked in the brickyards, setting kilns and spraying. 
Q. How did you spray there? A. With the regular clay mixed uj) 
with water." That he worked for a mason for a couple of days, and 
helped slack lime for mortar. About a month before the accident, Ijy 
the direction of the yard foreman, the plaintifï and another laborer 
undertook to slack lime and make whitewash, which they used in spray- 
ing the inside of the walls of a new brick building. The lime' was 
slacked and the whitewash made just outside the building, in a sheet 
iron vessel or drum, about 18 inches higb and 12% inches in diameter. 
Thèse drums had been used for chloride of lime in the manufacture of 
chloroform, and plaintifï testifîed that he was familiar with them, and 
had handled them when so used ; that when they were discarded as old 
and unfit for that use, they were around the yard, and were used 
sometimes as réceptacles for ashes and other waste material. He also 
says that it was afthe suggestion of the foreman, that one of thèse 
discarded drums was used to slack the lime in and prépare the white- 
wash for spraying. The foreman dénies this, and says in his testi- 
mony: — "They slacked the lime by my order in a half barrel, — an old 
kérosène barrel, that was standing in the yard a long while full of 
water. I gave the order to Teiss (a fellow workman) to eut ihat 
barrel in half, to slack lime in, which the men did ; I seen it myself 
as they slacked the lime in that barrel," and that they changed' to the 
drum without his orders. The two men were engaged at this work, 
ofï and on, for about a month before the accident, the one slacking the 
lime and making the whitewash, and the other doing the spraying of the 
walls inside the building, and alternating in this. Plaintifif says he had 
made whitewash once before in a trough, and that he had made it 
seven or eight times during that month in this métal drum. The fore- 
man testifies, in answer to the question as to what he said to plaintiff 
when he set him to work, that he asked him whether he knew how to 
slack lime and whitewash, and he said yes, he had done it many times. 
After they had been so engaged, ofï and on, during five or six weeks. 
plaintifï, in order to slack some lime, put a couple of shovels full into 
the drum. He then poured about half a pail full of water upon it, 
just enough to cover the lumps of lime. When it started slacking. 
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he took a stick and stirred it around, and then vvhen the water dried 
from it, he pourcd about half of what was left of the pail fui! of water 
and then stirred it again. Pie then poured the rest of the water upon 
it, when an explosion occurred, throwing the lime into his face and 
eyes, as he stood over it. It was for the alleged négligence of the de- 
fendant Company, in directing the plaintiff to slack the lime in the 
réceptacle described, without warning him of the spécial danger in- 
curred thereby of an explosion, such as actually happened, that dam- 
ages were claimed by the plaintiff. 

There was no proof or testimony of any kind, tending to show that 
the défendant company had knowledge of, or was informed that, such 
spécial danger attended the process of slacking lime in the réceptacle 
described, or in any other. Nobody connected with the works, includ- 
ing the plaintiff, testified that he knew of any such spécial danger, or 
that such an explosion in slacking lime had ever occurred before, in 
réceptacles of that kind, or any other. Two of the witnesses employed 
in the works testified to slacking the lime in just such vessels. Three 
or four witnesses were produced in behalf of the plaintiff, who testified 
as experts, that the drum in question was not a safe vessel in which to 
slack lime, and two or more experts were produced on behalf of the 
défendant, who testified that they considered the drum in question a 
safe and fit réceptacle for the slacking of lime. The court, refusing 
the peremptory instructions, asked for by defendant's counsel, chargecl 
the jury generally, and submitted to tliem the case. Défendant ex- 
cepted to the refusai to instruct peremptorily in its favor, and to certain 
portions of the charge to the jury, and the verdict and judgment having 
been rendered in favor of the plaintiff, we hâve hère to consider the as- 
signments of error founded upon thèse exceptions. 

The view we take of the assignment of error, directed to the refusa! 
of the court to give peremptory instructions to the jury to find a ver- 
dict for the défendant, makes it unnecessary that we should consider 
the other assignments, founded upon exceptions to the admission of 
testimony and to certain portions of the charge delivered by the trial 
judge to the jury. 

The Suprême Court has repeatedly approved the proposition, that in 
every case, before the évidence is left to the jury, there is a preliminary 
question for the judge, not literally, whether there is any évidence, 
but whether there is any upon which a jury can properly proceed to 
find a verdict for the party producing it, and upon whom the onus of 
proof is imposed. Pleasants v. Faut, 33 Wall. 116, 32 L. Ed. 780; 
Marion County v. Clark, 94 U. S. 378, 24 L. Ed. 59. 

A carefui reading of the évidence sent up to us by the bill of excep- 
tions, and considération of the facts established thereby, and undisput- 
ed, convince us that this case should not hâve been submitted to the 
jury without peremptory instructions to find for the défendant. It is 
not denied that the plaintiff in this case, a man of mature years, was of 
fair intelligence, and had undertaken, in the usua! and customary way. 
the duties of a common laborer and man of ail work, in and around the 
premises of défendant, to do and perform such work and services as, 
in the language of the plaintiff, "should be directed and required of him 
as a laborer," His wages were $9 a' week, and up to the average paid 
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to laborers of his class. He was 40 years of âge, and was undoubtedly 
a man of varied expérience, as attested by the work in which he had 
been employed, both previous to his engagement by the défendant and 
during his 8 years of service with it. 

We cannot, in the light of the évidence, regard whitewashing, and 
the slacking of lime as incident thereto, as outside the scope of the 
gênerai employment of such a laborer as the plaintif! is proved to hâve 
been. He must, therefore, be considered to hâve assumed the risk 
incident to his employment. Whitewashing, and the slacking of lime 
for that purpose, is one of the commonest of domestic services. No 
spécial skill or training, and the slightest expérience only, are required 
to perforai it That heat and steam are evolved in the slacking of 
lime, is almost as much a matter of common knowledge as that boiling 
water will produce steam, and it cannot be seriously contended that 
any spécial duty of protection is owing by the employer to a laborer 
of mature years and intelligence, -who assumes, upon request, the work 
of slacking lime for the purpose of whitewashing. The employer, in 
this case, is not to be complained against for assuming that such a man 
understands, as well as the employer, ail that is necessary to be un- 
derstood about the work he undertakes. This, we think, is in accord 
with the well-settled doctrine of the numerous cases dealing with the 
law of master and servant, and the assumption of risk of employment 
by the servant. But it is urged on behalf of the plaintiff, that the ves- 
sel or réceptacle in which the lime was slacked was selected by the de- 
fendant's foreman, and that a spécial danger attached to the slacking 
of lime therein, of which the plaintiff was ignorant, and as to which 
he was not informed by the défendant. This réceptacle, as appears 
by the évidence, was a metallic cylinder or drum, 18 inches high and 
12J4 inches in diameter. Thèse drums had been used for holding 
chloride of lime in the manufacture of chloroform. When discardecl 
for that use, they lay around the yard, and were, as we hâve seen, some- 
times used for ashes and waste material. That such a réceptacle should 
liave suggested itself either to the plaintiflf or to the defendant's fore- 
man, was most likely, answering better than what bas been described 
as the usual réceptacles for such purpose, barrels and buckets. 

It is not denied that the so-called "explosion" was occasioned by the 
pouring of too little water on the lime at first, and afterwards, when 
it had become Heated and the water absorbed, adding a small quantity 
of water to the heated material. The gas or steam instantaneously 
produced by this opération was the cause of the in jury, by blowing up 
the lime into the face of the plaintiff, who was leaning over the drum. 
The same causes would hâve produced the same results, if the lime had 
been slacked in a barrel or a pail. There is nothing in the évidence to 
show the contrary. The danger of its happening was incident to the 
employment of slacking the lime in any ordinary réceptacle. As 
such, its risk was assumed by the plaintiff in undertaking the work. 
There is no évidence to show that such a thing had happened before at 
thèse Works, though thèse drums had been used, or that the défendant 
had any information in regard thereto, not possessed by the plaintiff, nor 
is there any more reason for saying that défendant ought to hâve known 
of the likelihood or danger of sucih a happening, than that the plaintiff 
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sliould knovv of it. No duty is imposée! upon tlie master, to caution 
his servant against dangers incident to bis wori<, as to which tlic 
master bas no better information than bis servant, or as to which there 
is any reason why the master should be better informed than the serv- 
ant. Indeed, in the case of slacking Hme and making whitewash, it 
is more reasonable to suppose that any man of mature years and fair 
intelligence, vi'ho had been variously employed as a laborer, and who 
had ever made whitewash, would be better informed as to whatever 
of danger attended the opération, than his casual employer, whether 
he be an ordinary housekeeper, farmer or manufacturer. 

The expert testimony, describing the chemical action of watcr upon 
lime, in scientific terms, and what the précise effect of using too little 
water at first and adding small quantities aftervifards to the superheated 
lime in such a vessel as a barrel, bucket, or drum, and the danger inci- 
dent thereto, does not at ail affect or qualify our judgment in this re- 
spect. Scientific knowledge is not in this respect better than commoii 
knowledge, to assist the ordinary man in performing this work, or in 
avoiding the dangers incident thereto. Nor does it help us in de- 
termining in this case, whether ordinary care was exercised by défend- 
ant, in permitting the use of the drum for making the whitewash in. 
To hold the contrary of this, vvould impose upon the thrifty housewife, 
who employed a chance laborer to whitewash her garden fence, the 
duty of giving instructions to one she had every reason to believe was 
as well or better informed on the subject than herself, and would ex- 
pose her to a possible liability that would indeed be startling. 

We bave examined the numerous and familiar cases cited by the de- 
fendant in error, dealing with the duty of the master to use ordinary 
care in providing a safe place in which, and safe appliances with which, 
a servant is to work, and also his duty to inform his servant of the 
dangers incident to the spécial work in which he was employed, and 
of which the master is informed, or ought to be informed, and of which 
the servant is ignorant. None of them are applicable to the case at bar. 
In our opinion, there is no proof of a want of ordinary care on the part 
of the défendant, in fumishing to the plaintiff a safe place in which to 
work, or, assuming that the drum was furnished by défendant, for the 
purpose of making whitewash, safe appliances with which to work. 
The explosion caused by putting a small quantity of water on the 
superheated lime, was a danger, whether due to plaintifï's own nég- 
ligence, or not, incident to his employment, and as to which the défend- 
ant had no greater knowledge, or means of knowledge, than had the 
plaintiff. 

The judgment below is therefore reversed. 
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INSURANCE CO. OF NORTH AMKRICA v. WISCONSIN CENT. EY. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1905.) 

No. 1,079. 

1. Insubance— Cancellation of Polict— Aoenct. 

A représentative of plalntifif railroad company, having authority to 
attend to its insurance business auii to do everything in respect tlioreto 
that could be doue by its offlcers or directors, gave an order to n t)roker 
to place insurance to a stated amount on property of the coiipany at n 
certain place. ïhe broker applled to an agent at sueh place liaving 
power to issue policles for certain companies, includiug défendant, aiul 
he issued policies in différent companies to tlie requlred amount, whicli 
he forwarded to the broker, who delivered them to plaintiff's représenta- 
tive, by whom they were accepted. Certain of the companies dosiriug 
to cancel thelr policies, the agent wrote otliers to take their place, and 
forwarded them to the broker, who presented them to plaiutiJï's repré- 
sentative, and he accepted the same and snrrendered the old ones. De- 
fendant notified its agent to cancel its policies, and he proceedeJ in the 
same manner. He noted their cancellation on his books, as a!so did 
the broker; but before he had taken the substitute policies to plaintiff's 
représentative the property was destroyed by flve. Tlie policies eontained 
a provision that they might be canceled by défendant ou five days' notic-e 
to the insured, but no such notice had been given. Ileld, that in the 
transaction the broker was defendant's subagent, and not an agent of 
plaintifE; that there was nothing in the course of dealing which gave 
him implied authority to cancel policies which had been delivered to 
plaintitC, and substitute others, or to waive notice for plaintiff. but, on 
the contrary, the course of dealing showed that such power wns retained 
by plaintiff's représentative, and that, he having neither consented to 
the cancellation nor waived notice, defendant's policies remain.ed in force, 

[Ed. Note.— For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 09- 
103, 126-129.] 

2. EBROR— ReVIEW— DiRECTÉD VERniCT. 

Wliere, at the conclusion of the trial, both parties move for a dlrectcd 
verdict, the court is thereby authorized to flnd the ultiniate facts, and 
the only inqniries on review are whethor there was any proj)er évidence 
to sustain Its findings, and whether the law was correctly applied thereto. 

3. Same— Waiveb or Right to Juby Trial— Motion foe Dieected Verdict. 

After both parties hâve moved for a directed verdict, and the court 
has announced its décision, a party cannot deuiand the submission of 
the case to the jury, and assign error upon the court's l'efnsal. 

4. Principal and Agent— Délégation oe Authority by Agent. 

A person authorized hy a corporation to act in its behalf as to ail mat- 
ters pertaining to the insurance of its property, including the flxing of 
rates and the acceptance and cancellation of policies, cannot delegnte his 
power to another, witliout the corporation's consent, express or implied. 

[Ed. Note. — ^For cases in point, see vol. 40, Cent. Dig. Principal aud 
Agent, §§ 87-89.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

George H. Noyés, for plaintifï in error. 
M. C. Phillips, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. The railroad company brought its ac- 
tion on two policies issued by the insurance company on January 
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31, 1903, covering property at Menasha, Wis., which was damaged 
by fire on February 19, 1903. 

The parties stipu'lated the amount the verdict should be, if there 
was any liability. The défense was that the policies had been can- 
celed by mutual consent of the parties before the fire occurred. At 
the conclusion of the évidence, which was confined, of course, to 
the truth of the défense, each party moved the court to direct a 
verdict in its favor. After the court, in the présence of counsel, had 
announced the ultimate facts which he found established by the 
uncontradicted évidence and his conclusion of law thereon that the 
])olicies were in force, counsel for the insurance company asked 
the court to submit to the jury two alleged questions of fact. This 
the court declined to do, entered the directed verdict, and there- 
on the judgment now under review. 

1. We hâve read every word of the évidence, and hâve found no 
contradictions. The salient and controlling items are thèse : The 
home oftîce of the railroad company was at Milwaukee; of the 
insurance company, at Philadelphia. Gill, at Milwaukee, had full 
charge of the railroad company's insurance, with authority to agrée 
on rates and forms, to accept and reject policies, to cancel policies 
after acceptance, and generally to do everything respecting insur- 
ance that the company could do through its directors and managing 
officers. Fiewcger, at Menasha, was agent for the insurance com- 
pany, with authority to write and issue its policies. Leedom, at 
Milwaukee, was agent of various insurance companies, but not of 
this one; and he was also an insurance broker — that is, he pro- 
cured for his customers insurance from other agents, for which 
business he received from such agents one-half of their commis- 
sions. Leedom solicited business from Gill, and had been given 
some prier to the transaction in question ; but the course of deal- 
ings between them in other instances was not différent from in this. 
On January 31, 1903, Leedom obtained from Gill an order to place 
$64,000 insurance on the property at Menasha. Leedom at once 
transmitted the order to Fieweger, who accepted it. Fieweger 
wrote up the amount in various companies ; canceled some policies 
and substituted others, entered the transactions in his books, and 
finally, on February 6, 1903, sent to Leedom 22 policies, aggregating 
$64,000. Thereupon Leedom entered the policies in his office books, 
and took them to Gill, who accepted them. Between the 6th and 
12th of February Fieweger received instructions from several com- 
panies to cancel their policies, whereupon he wrote policies in 
other companies, entered them in his books, noted in his books that 
the o'd ones were canceled, and sent the new to Leedom, with the 
request that he should take up and return the old. Leedom took 
the new policies to Gill, who accepted them, and delivered up 
those for which thèse were substituted. On February 18th Lee- 
dom received a letter from Fieweger, stating that the insurance 
company had ordered the policies in suit to be canceled, inclosing 
new policies to be substituted therefor, and requesting the return 
of the former. Leedom entered the new policies, and noted the 
cancellation of the old in his office books. On the 19th he te\e- 
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phoned to find whether Gill was in town, and learned that he was 
absent, but wonld return on the 20th. Later, on the 19th, the fire 
at Menasha occurred. On the 20th Leedom tendered the new poli- 
cies to Gill, who declined to accept them, and refused to surrender 
the old. Other évidence, and the want of évidence, will be taken up 
in connection with the contentions of counsel. 

Each policy contained this provision : "This policy shall be can- 
celed at any time at the request of the insured, or by the conipany 
by giving five days' notice of such cancellation." The fîve-days 
time is for the protection of the insured, and therefore can be 
waived only by the insured or his authorized agent. The insurance 
Company did not give the railroad company notice of cancellation. 
It merely directed its own agent, Fieweger, who had written the 
policies, to cancel them. Fieweger did not serve notice upon the 
insured or upon Gill. If he had, the railroad company or Gill could 
hâve wai(ved the five-days provision, and agreed to immédiate can- 
cellation. Ail that Fieweger did was to notify Leedom of the insur- 
ance company's instruction to cancel the policies, and to send him 
others to take their place. So the défense was bottomed on the 
proposition that Leedom was authorized on behalf of the railros.d 
company to waive notice, to agrée to cancellation, and to accept 
substitute policies. 

(a) There was no express authority. Gill's order to Leedom to 
place insurance, without naming the companies or the rate, meant 
that Gill was retaining the right to reject any and ail policies if 
the companies or the rates were not satisfactory to him. Leedom 
testified, without objection, that he never had received any instruc- 
tions regarding the concellation or substitution of policies for the 
railroad company, and that he had never exchanged policies with- 
out the express direction of Gill. We are excluding Gill's testi- 
mony, which was objected to on the ground that it was merely the 
expression of an opinion, that he had never given Leedom any au- 
thority to cancel or substitute policies. 

(b) The "course of dealings" between Gill and Leedom did not 
clothe the latter with implied authority to cancel or substitute. 
Leedom testified that he frequently solicited Gill for business, 
sometimes successfully, other times not; that Gill was a customer, 
like others ; and that his dealings with Gill in prior instances did 
not diflfer from those in this case. When Leedom received the 22 
policies on February 6th, he took them to Gill for his acceptance. 
Gill accepted them; but, if there had been wildcat companies in 
the lot, he would hâve had the right to reject them. When, be- 
tween the 6th and 12th of February, Fieweger notified Leedom that 
certain companies had ordered the cancellation of their policies, 
and inclosed new ones to be substituted, Leedom did not write 
back to Fieweger that he, on behalf of the railroad company, waiv- 
ed the five-days provision, and agreed to the cancellation and sub- 
stitution. On the contrary, he went with the new policies to Gill, 
and told him of the companies' intention to avail themselves of their 
right of cancellation under the policies, and showed him the new 
policies which he had ready for his acceptance in case he consentcd. 
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to waive notice; and thereupon Gill, having satisfied himsclf re- 
specting the new policies, waived notice, agreed to the cancellatiou 
of the old policies, surrendered them, and accepted the new. This 
course of deaHng up to Febrnary 18th, so far from estabhshing au 
implied authorit}- in Leedom to cancel the policies in suit and sub- 
stitute others, shows a prohibition of his doing anything of the 
kind. 

(c) A witness from Fieweger's office testified: "It is customary 
in onr office, and customary generally, upon receipt of notice that 
a Company declined a risk, to at once write insurance as a substitute 
for that which is canceled." Déclines the risk? That is, if an 
agent writes a policy and his company déclines the risk before the 
policy is delivered, the agent writes a policy in some other company 
and takes it around to his customer for acceptance. If the policy 
has been accepted by the insured, the company cannot décline the 
risk, but must cancel. 

Leedom testified : "We [speaking for his firm] were to place 
$64,000 of insurance. It is customary, when we are given an order 
for insurance for a definite amount, to keep that covered in such 
companies until we hâve orders to the contrary." Evidently he 
was speaking of the usual or customary mode of doing business in 
his own office. But if he meant a gênerai custom he did not define 
one that purported to empower brokers "to keep the amount cov- 
ered" otherwise than in accordance with his course of dealings with 
Gill. 

Leedom further testified : "It is customary, in placing a line with 
an agent, to ask him to place a certain amount, and if he got can- 
cellations to write them in other companies, and send me new pol- 
icies, with the request that I get the old ones back. I delivered the 
new policies to the Wisconsin Central, and received back the old 
policies for which the new ones were substituted." The comment 
on his other testimony applies to this as well. 

And this was ail the évidence touching customs. In our judg- 
ment, it did not tend to prove a custom that empowers insurance 
agents to step into the shoes of the insured, and to cancel and sub- 
stitute policies, and otherwise to exercise the insured's judgment 
and discrétion, without his knowledge and consent. So it is need- 
less to express any view respecting the légal efïect of évidence that 
would sustain such a customary authority in a case where the other 
évidence established that the insured, by his orders to and deal- 
ings with the broker, had notified the broker that he intended to 
reserve to himself ail questions of waivers, cancellations, and sub- 
stitutions. 

(d) The claim that the railroad company, through Gill, held out 
Leedom as its agent in such a manner as to justify the insurance 
company, through Fieweger, in relying on Leedom's having au- 
thority to cancel, is wholly without merit. The railroad company 
was an occasional customer of Leedom's. But even this was not 
known to Fieweger. The correspondence between Fieweger and 
Leedom and their entries in their books were unknown to the rail- 
road company and Gill. In this transaction Leedom was subagent 
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to Fieweger for the insurance company. He might also hâve been 
clothed by the railroad company with its discrétion in regard to 
waiver, cancellation, and substitution; but he was not; and neithcr 
the railroad company nor Gill did anything to indicate that he was. 
If Fieweger supposed that Leedom was more than his own sub- 
agent, the resuit came from his failure to inquire. 

The foregoing review of the évidence and of the inferences to be 
drawn therefrom so clearly points to the correctness of the judgment 
that it would be supererogatory to distinguish from this the cases 
relied on by counsel. 

2. Even if it were conceded that the jury, if the uncontradicted 
évidence had been submitted to them, might properly hâve drawn 
inferences of ultimate fact différent from those hereinabove stated, 
nevertheless the judgment must be affirmed. Both parties moved 
for a directed verdict. The insurance company thereby joined its 
adversary in asserting that only one set of inferences of ultimate 
fact could properly be drawn from the évidence. The parties thus 
anited in a request that the court should make a fînding of the ulti- 
mate facts, and state thereon his conclusion of law. On review 
the only inquiries are whether there was any proper évidence to 
sustain the court's finding, and whether the law was correctly ap- 
plied to the facts as found. Beutell v. Magone, 157 U. S. 154, 15 
Sup. Ct. 566, 39 L. Ed. 654 ; Merwin v. Magone, 70 Fed. 776, 17 
C. C. A. 361. The record shows that the court reviewed the évi- 
dence, and stated the ultimate facts substantially as we bave donc, 
and thereon announced the légal conclusion that the policies were 
in force. After the court had thus virtually ended the case, the in- 
surance company could not revive its right to demand a jury trial 
and to predicate error on the court's refusai to submit the cause to 
the jury. 

3. The insurance company's whole défense proceeded on the the- 
ory that it would be enough to prove that Gill had expressly or im- 
pliedlj' authorized Leedom to exercise the insured's discrétion as 
to waiver, cancellation, and substitution. But Gill was not the 
insured. He was the agent to whom the insured had committed 
the exercise of judgment and discrétion on its behalf. The holder 
of such a commission cannot pass it on without the consent of the 
principal. Unless Gill had authority from the directors and man- 
aging officers (and the évidence fails to show that he had), he could 
no more redelegate his trust than the président of the road could 
step aside and put an office boy in his place. 

The judgment is affirmed. 
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GIBSON V. STANDARD AUTOMATIC GAS ENGINE CO. et al. 

(Circuit Court of Appeals, Tbird Circuit. January 18, 1905.i 

■ No. 35. 

Receivebs— Appointmext on Conditional Waiveb of Claims by Creditors 
— Enfobcement of Stipulation. 

A receiver was appointed for the property of a corporation on a bill 
flled by a stoekholder and créditer, and an impending sale by a sherifC 
of certain of its property enjoined, expressly in considération of a stipu- 
lation made by complainant and certain other créditera tbat if tlie total 
amount realized by such receivership on tbe assets of the coiupaiiy, and 
applicable to the payment of Its debts, should not exceed a suiii whieh 
had been offered for the property by an exécution creditor, the stipula- 
tors would waive auy claims they held against the eom])any, eitlier as 
creditors or stockholders. The order directed the receiver to advertise 
and sell the property, and it was sold for less than the sum named in 
the stipulation, and the isale confirmed, ail without ob.lection by the stip- 
ulators. Held, that the court was justified, on distribution of the pro- 
ceeds, In holding the stipulators bound by their stipulation and in exclud- 
Ing their claims. 

[Ed. Note. — For cases In point, see vol. 42, Cent. Dig. Kecoivers, §§ 68, 
69; vol. 44, Cent. Dig. Stipulations, §§ 41, 52, 53.] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

A. O. Fording and E. C. Breene, for appellant. 
P. M. Speer, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This suit was begun by bill of coinplaint 
filed by the appellant February 25, 1901, against the persons and cor- 
porations who are appellees hère. On March 3, 1904, a substituted or 
amended bill was filed. It is not necessary to recite the contents of 
either of thèse bills. The latter prayed the court, among other things : 

"(4) To appoint a receiver or receivers to take snitabip charge of ail the 
property, assets, and business of the said company [the Standard Automatic 
Gas Engine Company], and to hold the same under the orders and directions 
of your honorable court; to continue the said business pending the détermina- 
tion of the Issues which may be made in the présent suit, and to collect. ac- 
cordlng to law, for the beneflit of the said corporation, creditors, and stock- 
holders, ail accounts and moneys .lustly due the said company by the said 
.lohn B. Smithman and other debtors thereof. 

"(5) To enjoin the défendants and each of them, except the Standard Auto- 
matic Gas Engine Company, from causing any of the property of the de- 
fendant company to be sold under the writs of fleri facias now in the hands 
of the sheriff of Venango county, or to proceed further under said wrlts, but, 
until such injunction may properly be made under the practice of your honor- 
able court, to grant a restraining order with the same effect for the time 
being." 

Immediately upon the exhibition of the first bill, and upon the ex 
parte application of the complainant, a restraining order was granted 
and issued,'of which the following is a copy : 

"To John B. Smithman, J. W. Raymond, Leander Milton, William E. 
Blaney, J. P. Strayer, George G. Snowden, John Walker, administrator of the 
estate of John T. Sharp, deceased, A. F. Smithman, the Oil City National 
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Bank, a eorpoi-ation, and Frederick T. McColIum, sherifï of Venango eounty, 
sreeting : You and each of you will take notice that on the 25th day of Febru- 
ary, 1902, on motion of Robert D. Gibson's solicltor in bis suit against the 
Standard Automatic Gas Engine Company and yourselves, and on présenta- 
tion of bis bill of complaint to the Circuit. Court of tlie United States for the 
Western District of Pennsylvania, at the city of Plttsburg, the said court bas 
set the hearing of bis motion for the allowance of an Injunction as prayed 
for in bis bill, and of bis application for the appointment of a receiver as 
prayed for in bis said bill, for Thursday, the 27tb day of February, 1902, at 
2 o'cloek p. m., aud that it was at the same time ordered by the said court 
that, pending such hearing, you and eacb of you be restrained from causlns; 
nny property of the Standard Automatic Gas Engine Company to be soUl 
under certain writs of fierl facias issued from the court of common pleas ol' 
Venango eounty to the sherifC of the said eounty on the 13th day of February, 
1902, and from proceedings further under said writs or any of them." 

On February 27, 1903, on motion of the complainant, the hearing' 
of his application for the appointment of a receiver was postponed until 
March 6, 1903 ; and the restraining order was continued in force until 
such hearing should be had, notwithstanding an offer then made by the 
défendant John B. Smithman, whom, among others, that order had re- 
strained "from causing any property of the Standard Automatic Gas 
Engine Company to be sold under certain writs of fieri facias issued 
from the court of common pleas of Venango eounty," which ofïer was 
as follows: 

"Pittsburg, Pa., Feb. 27, 1902. 

"I hereby offer as of this date and agrée to pay for the property, franchises, 
(Irawings, patents, materials of every kind, and ail assets of the Standard Au- 
tomatic Gas Engine Company, including realty, the sum of flfty-seven thou- 
siand dollars, being approximately the amount of the just debts of the Com- 
pany, This offer not to be held binding if the sale now flxed" [under the writs 
of fierl facias] "for Saturday, the flrst day of March next, should be postponed 
by reason of any order of this court, Jno. B. Smithman. 

"Or I will hereby offer of this date and date of adjournment of said sale, 
to wit, March first next, the sum of forty-eight thousand dollars for the 
property levled upon. Jno. B. Smithman." 

On the day to which the application for the appointment of a re- 
ceiver had been postponed the following stipulation was filed : 

"Now, March 6th, 1902, cornes the plaintlff, Robert D. Gibson, wbo Is ap- 
plying to the said court in the above action for the appointment of a re- 
feiver of the property and assets of the défendant Company ; and also cornes 
défendant J. W. Raymond, wbo is joining in the said application ; and also 
cornes George G. Snowden, one of the said défendants; and said Gibson, 
Raymond, and Snowden do hereby stipulate and agrée that if a receiver be 
appointed as prayed for, and if the total amount of money realized by such 
receivership on the assets of the said company, aud applicable to the payment 
of debts of the company now existing, shall not exceed fifty-seven thousand 
(57,000) dollars, then said Gibson, Raymond, and Snowden will waive, and 
in that event do hereby waive, any and ail claims of E. D. Gibson, R. D. Gib- 
son, trustée, J. W. Raymond, and George G. Snowden against the assets of 
the said company, whether as creditors or as stockholders. 

"J. W. Raymond. 

"Geo. G. Snowden. 

"R. D. Gibson." 

"On the strength" of this stipulation, and though "the court was of 
the opinion that no case for a receiver was made ont, but atthe eamest 
request of" the stipulators, "and upon their représentation that a sale by 
a receiver wotild prevent a sacrifice of the property, and that it woukl 
likely sell for a sum much in excess of $57,000" (which Mr. Smithman, 
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as has been seen, had ofifered to pay for it), "the court finally appointed a 
receiver to give them that opportunity, but as a condition of such ap- 
pointraent required them to file the stipulation referred to." The lan- 
guage just quoted is taken from the opinion which was delivered 
by the learned judge below in support of the orders appealed from, 
and the antécédent decree to which it refers was in thèse terms : 

"And now, to wit, March 8, 1902, this matter came on to be heard upon the 
motion for the appointment of a receiver, and thereupon, after hearing the 
blll, answer, afïidavits, and arguments of counsel, the motion for the appoint- 
ment of a receiver is hereby granted, as follows : 

"First. John F. Mattox is hereby appointed receiver of ail the property of 
every kind and description of the said the Standard Automatic Gas Engine 
Co., wherever the same may be, with ail the powers, rights, and duties of re- 
ceivers in like cases, and particularly with rights, powers, and duties herein 
especially set forth. 

"Second. The ofDcers and agents of said défendant company, and ail othei- 
persons baving possession of any property of said company, shall forthwith 
assign, transfer, and deliver to the said receiver ail the property, accounts, 
bills, and accounts receivable, assets, boolcs, vouchers, letters patent, and 
other papers and property belonging to the said défendant company, includ- 
ing applications for pending patents. The said receiver shall forthwith enter 
into possession of said property and keep and hold the same subject to the 
f urther order of thls court, with power to taUe such steps as shall be necessary 
for the préservation of the property. He shall forthwith cause an inventory 
or list of ail the property and efCects of said company, including patents and 
property situate at the works and elsewhere, to be made ; and H. D. Brown 
and J. W. Raymond are hereby appointed to make such Inventory, it being 
agreed by Mr. Raymond's counsel that hls services shall be gratuitous. Ail 
the creditors of the said company, their agents, attorneys, and ail other per- 
sons whomsoever, claiming to be creditors of the said company, are hereby 
enjoined and restralned from interfering with the property or affairs of said 
company by suit, attachment, exécution, or other process, In law or equity, 
without the order or direction of this court. The receiver is directed to give 
bond in the sum of $2,000.00, with surety to be approved by the court. It is 
ordered that ail liens and rights of judgment and exécution creditors, if any 
such exist, of, in, and to any property delivered to the receiver, be, and the 
same are hereby, preserved, subject to the détermination of this court here- 
after. 

"It is further ordered that ail the property and effects of said corporation 
of every Icind and nature whatsoever, including franchises, real estate. ma- 
chinery, flxtures, patents, applications for patents, tools, patterns, stock on 
hand, bills receivable, accounts receivable, and generally ail and every kind 
and nature of property belonging to said corporation, whether real, personal, 
or mixed, and whether in possession or action, and wherever situate, and in- 
cluding the right of the company to any, ail, and ail outstandlng contracts, be 
sold by said receiver upon Thursday, the lOth day of April, 1002. on the 
premises, in the borough of West End, Venango county, Pennsylvania ; that 
the said receiver shall, in brief form, advertlse the said property for sale once 
a week for four weeks preceding said sale, in some paper published in Oil 
City, and may make such other advertisement of the same in trade or other 
journals. If It seems proper to him to do so. The said property shall be sold 
upon the followlng terms: One-fourth of the purchase money to be paid to 
the receiver on the property being knocked down, the balance to be pald in 
cash at the time the sale Is contirmed. Possession of the works to be given 
when sale is conflrmed. 

"The receiver shall hâve power to adjourn the sale for not more than two 
days from said date of sale without further order of the court. He shall 
make return of said sale to the court on Tuesday, the 15th day of April, 1902, 
at 2 o'clock p. m., at which time the court may, if It see fit, approve said sale 
absolutely and without further notice, and order a deed and proper convey- 
ances to be forthwith made. 
134 F,— 51 
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"And It Is further ordered that purchasers at said sale shall hâve the right, 
wlthin thlrty days after the confirmation and delivery of the deed herein pro- 
vlded for, to détermine what, if any, ôf the outstanding contracts and agree- 
ments of said company so sold the purchaser will assume or adopt. It is 
further ordered that the real estate so sold be sold and conveyed free and 
divested of ail liens." 

In pursuance of authority given by this decree, the receiver, on 
April 10, 1902, sold the property to which it related at public sale 
"to John B. Smithman, for the sum of $45,000, that being the high- 
est and best price bidden for the same." A return of this sale was made, 
and thereupon, "and no objection being made to the confirmation of 
such sale," it was on April 15, 1902, duly confirmed. On the fol- 
lowing day, viz., April 16, 1902, the court, by "order made by con- 
sent of ail parties," appointed a master "to distribute the fund rais- 
ed by such receiver's sale, * * * subject to the ultimate judg- 
ment of the court upon exceptions, if any, as to law or fact, to said 
master's report." In the course of the proceedings in the master's 
office claims of considérable amount were presented by the three 
persons, including this appellant, who had executed the stipulation 
of March 6, 1902, and with relation thereto they exhibited a peti- 
tion'to the master, which, at their request, he certified to the court, 
and the learned judge thereupon entered an order as follows : 

"And now, April 22, 1903, the pétition of R. D. Gibson, J. W. Raymond, and 
George G. Snowden, and the objections thereto, came on to be heard upon the 
certiflcate of C. W. Hays, the master appointed by this court to distribute 
the funds in the hands of the receiver ; and upon hearing and considération 
of said pétition, and arguments of counsel thereon, it is ordered, adjudged, 
and decreed that the stipulation of said R. D. Gibson, J. W. Raymond, and 
George G. Snowden, filed in this court on the 6th day of March, 1902, vras 
and is a valid stipulation, binding upon the parties thereto, anfl the objection 
on behalf of the défendant company, aud on behalf of exécution creditors to 
the proof of claims upon the fund for distribution by said parties to said 
stipulation, is sustained, and the master is directed to proceed accordingly." 

The matter adjudicated by this order again came before the 
court upon exceptions of R. D. Gibson et al. to the master's report. 
Upon October 6, 1903, thèse exceptions were dismissed, and the 
report confirmed, in an opinion to which référence has been already 
made ; and the only question raised by the assignment of errors is, 
whether the court below erred in its ruling that the stipulation of 
March 6, 1902, was binding upon the parties thereto, and precluded 
them from asserting any claim upon the proceeds of the receiver's 
sale. 

When the receiver was appointed Smithman's ofïer to purchase 
the property of the Standard Company for $57,000, or such portion 
of it as had been levied upon for $48,000, had been rejected; and 
the then existent situation, whether rightly created or not, had 
been produced at the instance of the plaintiiï himself, and he it was 
who urged the court to constitute the receivership. Neither did he 
object to the sale that was made, nor to the référence to a master 
which ensued. Consequently he is not in a position to complain, 
and in fact does not complain, of anything that was done, except 
the disallowance of his claim to participate in the distribution of 
the fund which, by his procurement, the court had brought into 
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«xistence, and which, therefore, it was incumbent upon it to see 
should be equitably appropriated. In discharging this duty the 
learned judge was confronted by the stipulation in question. He, 
oî course, knew the effect which the court had given to it, and his 
opinion informs us that by it alone he was prevailed upon to comply 
with the earnest request of the appellant that a receiver should 
be appointed. Why, then, should he not be bound by it? He was 
not entitled to demand, as matter of right, the order for which 
he asked, and the court in yielding, as matter of grâce, to his im- 
portunity, certainly was warranted in assuming that the agreement 
which induced it to do so could not, after its object had been at- 
tained, be repudiated. The stipulation was "a condition of such 
appointment," and the provision of the decree by which it was made, 
that ail the property of the corporation should be sold, must hâve 
been known to the appellant. Therefore we cannot sustain his con- 
tention that his agreement was to be operative only in case a re- 
ceiver to continue the business of the corporation, and not to sell 
its assets, should be appointed. The learned judge of the court 
below, to whom the circumstances under which that agreement was 
tendered and accepted were fully known, did not so understand the 
matter, and we see no reason to suppose that he was mistaken about 
it. The stipulation was filed, and thereupon the decree was made; 
and if the stipulators really believed that its direction to the receiver 
to sell absolved them from their undertaking, they should then hâve 
said so. But, instead of doing this, they allowed the decree to be 
entered, and the stipulation to remain on file, without ever suggest- 
ing that it was not obligatory until the time arrived for enforcing 
it. Its language was their language. It was chosen by them, and 
if ambiguous should not be construed most favorably to them. But, 
when fairly read in the light of the surrounding circumstances, the 
meaning of the paper seems to us to be plain. It referred, it is 
true, to a receiver to be appointed "as prayed for" ; but we cannot 
agrée that because the appointment which was actually made was 
coupled with an order to sell, instead of to operate, as had been 
proposed by the prayer of the bill, that therefore the appointment 
itself, which, as made, was acquiesced in by the appellant, was not 
the appointment prayed for. As we hâve said, it seems never to 
hâve occurred to any one that it was not until this controversy 
arose; and that a sale by the receiver was contemplated by the par- 
ties to the stipulation is indicated by its waiver of their claims, "if 
the total amount of money realized by such receivership on the 
assets of the said company, and applicable to payment of debts of 
the company now existing, shall not exceed $57,000"; for it could 
not hâve been supposed that, during any admissible period of receiv- 
ership, a sum exceeding that amount could be realized from its as- 
sets otherwise than by selling them. The fact is, we are convinced, 
that when the stipulation was fîled and the decree entered, the only 
question in the mind of the court, or of any of the parties, was not 
as to whether a sale should be made, but whether a sale, which was 
inévitable, should be made by the sheriflf, or by a receiver; and the 
learned judge himself has said that he was persuaded to interdict 
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the impending sheriff's sale solely by the représentation of the ap- 
pellent and his associâtes that "a sale by a receiver would prevent a 
sacrifice of the property." 

Upon the grounds we hâve stated, we concur in the opinion of the 
court below that good faith requires that the appellant should be 
held to his stipulation, and therefore the orders of that court, which 
the appellant has averred to be erroneous, are affirmed. 



DUNN et al. V. MAYO MILLS. 
(Circuit Court of Appeals, Tlilrd Circuit February 1, 1905.) 

No. 24. 

1. Amendment of Pleadings— Discbetion of Cotjbt. 

The allowance of amendments to pleadings is a matter purely discre- 
tionary witli tlie trial court, and its action is not reviewable unlcss tbere 
has been a gross abuse of discrétion. Tlie allowance of amendments to 
a déclaration which do not change the cause of action, or whicli affect 
only the mode of proving damages, Is clearly within the court's discrétion. 

2. Evidence— Vaeying Written Coktbact bt Pakol— Application of Rule. 

In an action against a partnership on a writing evidencing a sale of 
goods by plaintifiC, and eontainlng ail the essentials of a contract, by speci- 
fying the kind and quantity of goods bought and the price to be paid, the 
fact that it was signed only with the surname of a person as buyer, and 
that paroi évidence was necessary and was given by plaintifC to ideutity 
such person as a partner In défendant flrm, and to show that he con- 
tracted for and on its behalf, does not change its character as a written 
contract, or render admissible paroi évidence on the part of défendant to 
vary or contradict its terms by adding a condition not therein expressed. 

3. Sale— Construction of Contbact. 

A provision In a written contract for the sale and purchase of a stated 
quantity of goods, "dellveries to be made as wanted untll further agree- 
ment" does not give the purchaser the right to décline to take the goods 
bought, no matter when tendered, but he is bound to accept them within 
a reasonable time ; and. In an action for breach of the contract by his re- 
fusai to take the goods, what constituted a reasonable time is a question 
for the jury. 

[Ed. Note. — For cases In point, see vol. 43, Cent. Dig. Sales, §§ 356, 447.] 

Acheson, Circuit Judge, dissenting. 

In Errer to the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

S. B. Price, for plaintififs in error. 

Dwight M. Lowrey, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

D.A.LLAS, Circuit Judge. In this opinion the parties will be desig- 
nated in accordance with their respective positions in the court below ; 
that is to say, the défendant in error will be referred to as plaintifï, and 
the plaintiffs in error as défendants. The action was brought to re- 
cover $3,234.31, the balance claimed to be due from the défendants to 
the plaintifif upon an alleged contract in writing, which in the plain- 
tiflf's statement of claim was set forth as follows: 
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"The Mayo Mills, H. M. Daniel, Manager. 

"517-519 Philadelphia Bourse. 
"No. 1063. Nov. 5, 1900. 

"Sold to Hazle Knittliig Mills, Hazleton, Pa. 

"60,000 Ibs. S's cônes Mayo Carded Peeler, 

"Delivery. 4000 weekly. 

"Priée, 18%. 

"Terms, 2 per cent. lOth montli. 

"Accepted by Mr. Kemp." 

It appeared upon the tria] that a mistake had been made in copying 
into the statement of claim an unsigned paper as above, and thereupon 
the plaintiff proposed to amend by substituting therefor a copy of tlic 
writing which had been signed "Kemp," by William H. Kemp, who wa.s 
a partner in the défendant firm, as follows : 

"Bot. of the Mayo Mills 60,000 Ibs. S's Mayo carded peeler on cônes 4,000 
weekly at 18% 2% lOth month less 2% for cônes. Deliveries to be as wanted 
until further agreement. 

"Nov. 5, 1900. [Signed] Kemp.'' 

The statement further alleged that, upon the refusai of the défend- 
ants to receive and pay for any more yarn, "the plaintiff, after due no- 
tice, sold for account of the défendants, 4,703 pounds of S's cotton yarn, 
the balance undelivered under the said contract, at 14 cents per pound, 
which was the then current market price and reasonable value of the 
said yarn," and this clause the plaintiff likewise asked to amend hv 
inserting in lieu thereof the following : 

"The balance of yarn undelivered at the date last aforesaid was 4,703 
pounds, and the current reasonable market price of No. S's cotton yarn at tlic 
date last aforesaid was 14 cents per pound." 

The court permitted both of thèse amendments to be made, and the 
allowance of each of them, respectively, bas been assigned for error.. 

"It is well settled that * * * questions respecting amendments 
to the pleadings are purely discretionary matters for the considération 
of the trial court, and, unless there has been gross abuse of that dis- 
crétion, they are not reviewable in this court on writ of error" (Mexican 
Central Railway v. Pinney, 149 U. S. 201, 13 Sup. Ct. 859, 37 L. Ed. 
699), and we bave not been convinced that any abuse of discrétion was 
committed in this instance. By the fîrst of those amendments, nothing 
was effected but the addition to the copy exhibited in the original state- 
ment of the words "deliveries to be made when wanted, until further 
agreement," and the signature "Kemp." This did not change the cause 
of action. It but remedied a defective statement of it by correcting an 
inadvertence of the pleader; and, as the Suprême Court has said. 
"the trial court may at any time permit either of the parties to amend 
any defect in the process or pleadings upon such conditions as it shall, 
in'its discrétion or by its rules, prescribe." Bamberger v. Terry, 103 
U. S. 43, 26 Iv. Ed. 317. This amendment "deprived the défendants 
of no rights" (The Trémolo Patent, 90 U. S. 527, 23 L. Ed. 97), and it 
could not bave surprised them, for an exact copy of the paper which it 
inserted in the déclaration had been set out in the affidavit of défense, in 
which it was averred that it and it alone, was "the true and correct 
contract." The second amendment was even more clearly admissible. 
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It did not relate to the cause of action at ail, but solely to the measure 
of damages. The statement alleged tliat after breach the plaintiff had 
sold the quantity of yarn undehvered upon the contract "at 14 cents 
per pound, which was the then current market price and reasonable 
value of the said yarn" ; but no such spécifie sale had in fact been 
made, and therefore the allégation that there had been was properly 
stricken out, so as to leave the amount of the recoverable damages 
for détermination from évidence of market price simply. That the 
trial court had authority to pei-mit this to be donc appears from the 
cases ahxady cited, and we think that in doing so it properly exercised 
its discrétion. "Allowing amendments is incidental to the exercise of 
ail judicial power, and is indispensable to the ends of justice. Usually, 
to permit or refuse rests in the discrétion of the court, and the resuit 
in either case is not assignable for error. This subject was fully ex- 
amined in Tiernan's Executors v. Woodruff, 5 McLean, 135, Fed. Cas. 
iVo. 14,037. It is there shown that both in the English and American 
courts amendments hâve been allowed, in well-considered cases, for 
the purpose of introducing into the suit a new and independent cause 
of action," Tilton v. Cofield et al., 93 U. S. 163, S3 L. Ed. 858. This 
was going further than the learned judge went in the présent case; 
and we think that, in going as far as he did, he was clearly right. 

The remaining spécifications, as sumniarized in the brief submitted 
in their support, présent but two questions, and thèse will be separately 
considered : 

1. By the plaintiff's amended statement a written contract of purchase 
and sale was sufficiently alleged, and this allégation was sustained by 
proof. The instrument declared upon and produced appears on its 
face to be a contract. It is not silent upon any matter essential to its 
completeness. It lacks no élément of agreement which oral évidence 
was needed to snpply. It is perfect in itself. Mfg. Co. v. Goddard, 55 
U. S. 446, 14 L. Ed. 493. It spécifies the kind and quantity of the 
comniodity bought, and the price to be paid. It fully discloses a sale^ — 
"a transmutation of property from one man to another in considération 
of some price." 2 Bl. Com. 446. Inspection of it reveals nothing to in- 
duce belief that it was not intended to be a complète and final state- 
ment of the whole of the transaction, and the only object for which the 
défendants offered the oral évidence in question was to add to its con- 
tents, "contrary to the settled and salutary rule upon that subject." 
Seitz v. Brewers' Refrigerating Co., 141 U. S. 517, 12 Sup. Ct. 46, 35 
L. Ed. 837. The fact that the writing stood in need of construction 
did not exclude it from the opération of this rule. Whether it was 
correctiy construed is a distinct question, which will be considered fur- 
ther on. Ail that it is necessary to say at this point is that no case 
bas been cited, and none, we think, could be found, to support the 
contention that, because a document présents a patent ambiguity, çx- 
trinsic évidence may be given to add to or vary its terms. Where, for 
the ascertainment of the meaning of any part of its language or its rela- 
tion to facts, a resort to oral évidence is requisite, such évidence, sub- 
ject to certain conditions and limitations, is undoubtedly relevant. But 
to interpret the words contained in a writing is one thing, and to add 
to them is another. For the one purpose oral testimony has often 
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been received, but for the other it is wholly inadmissible, because "the 
instrument itself must be considered as containing the true agreement 
betvveen the parties." Ph. & Am. Ev. 753. "The writing is the con- 
tractual act, of which that which is extrinsic * * * forms no part." 
Pitcairn v. Philip Hiss Co., 125 Fed. 113, 61 C. C. A. 657. The offer 
and admission of plaintiff's proof that the signature "Kemp" was made 
by William H. Kemp, and that he contracted for and on behalf of the 
défendant firm, of which he was a member, did not render the oral 
évidence rule inapplicable. That rule relates to the terms o£ the con- 
tract, and not to proof of the fact of its exécution, or of the parties orj 
whose behalf it was executed. Where a contract has been made partly 
by letters and partly by verbal communications, the évidence both of 
the letters and of the conversations should be submitted to the jury, 
whose province it then becomes to pass upon its effect as a whole. 
Elizabeth City Cotton Mills v. Loeb, 119 Fed. 154, 56 C. C. A. 42 : 
Flood, Irvine & Co. v. Keen, 11 Serg. & R. 280. But hère the entire 
and final agreem.ent between the parties was embodied in the writing, 
and the pJaintiff proposed no departure from it. The oral évidence he 
adduced went only to show that the défendants, as copartners, vi'erc 
bound by it; and to the contention that by the production of évidence 
for that purpose he opened the door for the réception of testimony to 
add to its contents, we cannot yield our assent. "There is no doubt that, 
where such an agreement is made, it is compétent to show that one or 
both of the contracting parties were agents for other persons, and acted 
as such agents in making the contract, so as to give the benefit of the 
contract, on the one hand, to, and charge with liability on the other, 
the unnamed principals — 'unnamed' meaning unnamed in the writing 
— and this whether the agreement be or be not required to be in writ- 
ing by the statute of frauds, and this évidence in no way contradicts the 
written agreement." Calder v. Debell, L. R. 6 C. P. 486, 40 L. J. C. P. 
89, 224, Eng. Ruling Cases (Am. Ed. 1903) vol. 2, p. 456. "A principal 
may be charged upon a written paroi executory contract entered into 
by an agent in his own name, within bis authority, although the name 
of the principal does not appear in the instrument and was not disclosed, 
and the party dealing with the agent supposed that he was acting for 
himself ; and this doctrine obtains as well in respect to contracts which 
are required to be in writing, as those where a writing is not essen- 
tial to their validity." Brady v. Nally, 151 N. Y. 258, 45 N. E. 547 ; 
Eerned v. Johns, 9 Allen, 420. 

2. The contract being wholly in writing, its construction was for 
the court, and the légal effect of its only ambiguous part was rightly 
stated in the charge. The phrase, "deliveries to be made as wanted, 
until further agreement," could not hâve been intended to mean that 
the défendants were to be at liberty to refuse deliveries at any time, ex- 
cept, as by further agreement, they niight consent to accept them. 
To hâve so interpreted this language would bave been to hold that no 
binding contract had been actually made, although, from the instru- 
ment as a whole, it plainly appears that the parties supposed that they 
had made one. The deliveries were to be made, not if vv'anted, but "as 
wanted" ; and we think that the understanding of the learned judge 
that this did not give the défendants the right to décline to take the 
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goods they had bought, no matter when tendered, was unquestionably 
correct. They were bound to accept in a reasonable time, and whether 
the time which had elapsed when they refused to do so was or was not 
a reasonable time was properly submitted to the jury for décision. 
Stevenson v. Kleppinger, 5 Watts (Pa.) 420 ; Muskegon Co. v. Kev- 
stone Co., 135 Pa. 132, 19 Atl. 1008 ; City of Elizabeth v. Fitzgerald, 
114 Fed. 547, 52 C. C. A. 321. 

Our conclusion is that none of the spécifications of error can be sus- 
tained, and therefore the judgment of the Circuit Court is affirmed. 

ACHESON, Circuit Judge (dissenting). Upon one point I dissent 
f rom the opinion of the majority of the court, and hence I cannot concur 
in the judgment of afifirmance. This was a suit by the Mayo Mills 
against A. L. Dunn, William H. Kemp, and Henry W. Jacobs, copart- 
ners trading as Hazel ICnitting Mills, to recover damages for the breach 
of an alleged contract of sale of yarns by the plaintifiE to the défendants. 
The only written contract the plaintiff produced was the following 
paper : 

"Bot. of the Mayo Mills 60,000 Ibs. 8's Mayo carded peeler on cônes 4,000 

weekly at 18% 2% lOth month less 2% for cônes. Deliveries to be made as 
vvanted antîl further agreement. 

"Nov. 5, 1900. [Slgned] Kemp." 

This paper did not show a contract between the parties to this suit. 
By its terms the buyer of the yarn was Kemp. and he only was liable 
to the plaintiflf. In order to reach the défendant fîrm, it was neces- 
sary for the plaintiff to resort to paroi évidence, and this the plaintifï 
did ; calling and examining as a witness its manager, Henry M. Daniel, 
who negotiated with Kemp the contract in question, with a view to 
cixarge the défendant firm with liability. He testified as to what oc- 
curred and was said between himself and Kemp. The plaintiff thus 
made out its case by the introduction of paroi évidence tending to show 
that the parties to the alleged contract were the Mayo Mills, on the one 
side, and the Hazel Knitting Mills, on the pther side. This showing 
was essential to a recovery by the plaintiff against the défendants. As 
part of his testimony in chief, Daniel related a conversation between 
himself and Kemp, immediately before Kemp signed the paper, in 
respect to the terms of the proposed contract. Now, the défendants, on 
their side of the case, made several offers of évidence, which, in sub- 
stance, were to prove the whole conversation between Daniel and Kemp 
at the time the order was given and the paper was signed by Kemp, and 
to show that it was then expressly agreed between Daniel and Kemp, 
as a condition of the purchase, that the yarn was to be taken if the de- 
fendant fîrm could use it satisfactorily in their business, but, if not, the 
yarn was not to be taken. The défendants' offers were rejected upon 
the rule that excludes paroi évidence to contradict or vary a written con- 
tract complète in its terms. But this rule, it seems to me, was inap- 
plicable hère. The paper of November 7, 1900, was incomplète as 
against the défendants. Therefore the plaintifï resorted to paroi évi- 
dence, and was obliged to do so. Without paroi évidence the paper 
was inadmissible in this case. And hère let it be observed that it was 
not enough for the plaintifï to prove that the signature "Kemp" stood 
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foi William H. Kemp, and that he was a partner in the Hazel Knitting 
Mills firm. The plaintiff had to go further, and show by paroi évidence 
that the contract was between it and the défendant firm. 1 Lindley on 
Par. *178. This text-writer states the law thus : 

"If, therefore, one partnei" only enters into a written contract, the question 
whether ttie contract Is confined to hlm, or whether it exteuds to hini aud hia 
<:opartners, cannot be determined simply by the terms of the contract" 

And because "the terms of the contract" signed "Kemp" did not im- 
port any liability on the part of the défendant firm, the plaintiiï had 
recourse to paroi évidence. 

The contract which the plaintifï proved rested partly on a writing and 
partly in paroi. This, it seems to me, is clear, for there can be no con- 
tract without parties. The élément of parties is an essential élément of 
any contract. Hère this élément, as against the défendants, had to be, 
and was, established by paroi évidence. Ilence I say this contract 
rested partly on a writing and partly in paroi. But it is a familiar prin- 
ciple that, where a contract is thus made out partly by a written docu- 
ment and partly by paroi évidence, it is to be treated as a paroi contract. 
Leake on Contracts, 143 ; Moore v. Garwood, 4 Exch. 618 ; Harper 
v. Kean, 11 Serg. & R. 280. The contract sued on in this case, under 
the plaintifF's proofs, was not a written contract at ail, but was a paroi 
contract ; and hence the rule excluding paroi évidence to contradict or 
vary a written contract did not and could not apply to the defendant's 
offers. 

The précise question now before us was not involved in any of the 
cases relied on to sustain the rulings of the court below. The authori- 
ties cited in the opinion of the majority of this court were concemed 
simply with the question of the admissibility of paroi évidence to show 
that the person who signed a written contract was acting as agent for 
an unnamed principal, and they do not touch the further question as to 
the efifect of the admission of such paroi évidence in opening the door 
te the other side to introduce paroi évidence. I do not doubt that it 
was compétent for the plaintiff hère to introduce paroi évidence to show 
that Kemp was contracting for the défendant firm, but what I insist on 
is that, having gone into paroi évidence to hold the défendants, the 
plaintiff was in no position to invoke against them the rule of exclusion. 
This view finds support in Bogk v. Gassert, 149 U. S. 17, 35, 13 Sup. 
Ct. 738, 37 L. Ed. 631, where it was held that, when one party has testi- 
fied to his understanding of the written contracts which are the subject 
of the suit, he has no right to object to the other party giving his under- 
standing of the contracts. In Waymart Water Company v. Borough 
of Waymart, 4 Pa. Super. Ct. 211, 219, it was held that where, in 
order to prove the assent of the borough council to the written contract 
sued on, the plaintiff can show no resolution or ordinance authorizing 
the contract, but must dépend upon paroi évidence of what was said and 
done at the council meeting at which the contract was signed, the 
plaintiff had no reason to complain of the admission of paroi évidence 
'to show that the assent was given conditionally, and that the writing 
does not embody the whole action of council in the matter. 

In the présent case, as we hâve seen, paroi évidence on the part ol 
the plaintiff was indispensable to show the défendants' alleged coo' 
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tractual liability. For that purpose thè paper signed "Kemp" was alto- 
gether insufficient. It was lacking in the essential particular of parties. 
The plaintiff then having put into the case the paroi évidence men- 
tioned, it seems to me necessarily to follow that the défendants werc 
entitled to introduce the paroi évidence offered by them. 

Because of the misapplication (as I think) to the défendants' case of 
the rule excluding paroi évidence, I would reverse this judgraent and 
award a new trial. 



SOUTHERN TRUST & DEPOSIT CO. v. TEATMAN. 
(Circuit Court of Appeals, Third Circuit. February 1, 1905.) 

No. 22. 

1. Corporations— Stock Subscription Payable in Propertt— Ratification 

OF Informai. Acceptance. 

Cocie Md. 1888, art. 23, §§ 69, 70, amendatory of the gênerai incorpora- 
tion act of 1868, authorize a corporation organized thereunder to aceept 
In payment for its stoclc such property "aa It Is proper that the said cor- 
poration shall own for the advaneement of the purposes for whieh it was 
Incorporated," but only where the same shall hâve been "previously au- 
thorized by the stockholders assembled in gênerai meeting, pursuant to 
a call to consider the propriety of receiving the said subscription." Eeld, 
conceding such provisions to be applicable to a corporation thereafter 
created by spécial act, that where such act expressly authorized the cor- 
poration to purchase and hold stocks of other corporations, and the sub- 
scribers to Its stock, at the meeting at which It was formally organized, 
accepted a subscription which by its terms was In part payable in the 
stock of another corporation, and the corporation caused such stock to 
be transferred to its own name, and held and received dividends thereon 
for two years, such action was a ratification of the subscription contract 
which bound the corporation. 

[Ed. Note. — For cases In point, see vol. 12, Cent. DIg. Corporations, §§ 
338-345.] 

2. Same— Action to Recoveb Unpaid Subscbiption. 

A written subscription to the stock of a corporation, which shows on 
its face that it is payable partly in cash and partly in the stock of 
another corporation, must be accepted, if at ail, in eonformity to Its 
terms ; and the corporation cannot retain the cash payment, issue the 
stock, and thereafter maintaln an action against the subscriber to re- 
cover the différence as an unpaid subscription. 

Gray, Circuit Judge, dissenting. 

In Errer to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 130 Fed. 798. 

John G. Johnson, for plaintiff in error. 
George W. Pepper, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. The material facts of this case, as dis-, 
closed by the évidence, ail of virhich was received without objection, 
are as follows : 

On April 19, 1901, John Sherman, who was soliciting subscrip- 
tions to the stock of the Southern Trust & Deposit Company, the 
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plaintiff below and in error, before the organization of the company, 
visited John C. Yeatman, the défendant, at Kennett Square, Pa., 
where he resided, and requested him to subscribe to the stock; and 
it was then and there agreed between the two that Yeatman would 
take 200 shares of the stock, of the par value of $50 each, at SGO per 
share, and that the company would take in payment $2,G00 in cash, 
and the residue in stock of the Monumental Savings Association of 
Baltimore, Md., of the par value of $100 per share, at $120 a share. 
Sherman told Yeatman that it was necessary, as a matter of form, for 
him to sign a subscription paper to be fîled. Thereupon Yeatman 
signed the subscription paper, a copy of which appears below, and 
gave to Sherman his check for $3,600, and a certificate for 104 sliares 
of the stock of the Monumental Savings Association ; and Sherman 
signed and gave to Yeatman the receipt, a copy of which appears 
below. Ail thèse things occurred at the same time, and constituted 
one transaction. 

"No. . Sliares 200. 

"I, John C Yeatman, of Kennett Sqr., State of Penna., do hereby s\ibscribe 
for 200 shares of stock of the Southern Trust & Deposit Company of Balti- 
more, Maryland, duly incoi-porated by Législature of the State of Maryland, 
at the par value of fifty ($.50) dollars per share, for whleh I agrée to pay sixty 
dollars ($60) per share— thirty dollars ($30) per share to be paid when called 
for, or at the regular organization meeting ; and I agrée to pay for said 
stock in three (3) installments as follows: Fifty per cent. (50%) in cash, 
twenty-flve per cent. (25%) in six months, and the remaining twenty-flve per 
cent. (25%) in twelve months after date hereof, ten dollars ($10.00) per share 
of purchase priée to be plaeed In the surplus account of said company. 

"Dated at Kennett Sqr. this 19th day of April, 1901. 
"Paid $12,000. John 0. Yeatman. [Seal.]" 

"Kennett Sq. Penna., April 19th, 1901. 
"Received of John C. Yeatman, of Kennett Sq., Pa., eertiflcate of stock in 
the Monumental Savings Association of Baltimore Md., No. of sliares (1041 
and check for twenty-six hundred dollars in fuU payment of (200) shares of 
stock of the Southern Trust and Deposit Company of Baltimore, Md.. and I 
agrée to return certificate of stock to the said John C. Yeatman for $.3,000.00 
three thousand dollars of the said Monumental Savings Association of Balti- 
more, Md., the trust company stock to be issued after the organization meet- 
ing. ' [Signed] John Sherman. [Seal.]'' 

A meeting of the subscribers to stock for the purpose of organ- 
izing the plaintiff company was held on June 14, 1901. Most of the 
subscribers were présent, and 653 shares (including Yeatman's), which 
was more than a majority of the subscribed stock, were represented. 
By a provision of its charter, the company could do no business until 
$25,000 of its capital stock were subscribed and paid in. The stock 
subscriptions did not amount to the required sum unless Yeatman's 
subscription was counted. There was positive testimony that, after 
the subscribers had assembled to organize, they were informed as to 
the terms of Yeatman's subscription, and told that, if there was no 
objection to accepting the Monumental Savings Association stock 
as a cash payment by Yeatman on his subscription, a suiticient 
amount was subscribed to legally organize the company, but if there 
was any objection they could not organize. No objection was made, 
and the meeting was called to order and proceeded to organize the 
company. Immediately thereafter Yeatman's check for $3,600 was 
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passed to the crédit of the company, and the certificate for 104 shares 
of the Monumental Savings Association stock was delivered to the 
company. On or before July 13, 1901, the company, acting pursuant 
to the terras of Sherman's receipt of April 19th, had the 101 shares 
of the Monumental Savings Association stock divided between tiie 
plaintiff company and Yeatman according to their interests ; 79 shares 
being issued to the company, and 35 shares to Yeatman. The mém- 
orandum, "Paid $13,000," at the foot of Yeatman's subscription, was 
written by Sherman, who, upon the organization of the company, 
became its vice président. The 79 shares of the Monumental Savings 
Association stock were entered and carried on the books of the plain- 
tifif company as part of its assets ; the stock was pledged by the com- 
pany as collatéral for loans ; and dividends on the stock were receivecl 
by the company up to January, 1903. There is a conflict of testimony 
as to the time when objection on behalf of the company to the trans- 
action in question was lîrst made. The defendant's witnesses say 
that it was not until the spring of 1903, after the stock had ceased 
to pay dividends. Mr. Wilcox, who became secretary and treasurer 
of the company in April, 1902, states that verbal complaint was made 
to the défendant in June, 1902. The first written demand upon the 
défendant was contained in a letter dated September 17, 1903, signed 
by Wilcox, as treasurer of the company. The action in this case to 
recover so much of the defendant's subscription as was not paid in 
cash ($9,400) was brôught on October 16, 1903. 

The plaintifï's alleged right of action rests upon the proposition 
that by the law of Maryland a subscription payable otherwise than 
in cash was not allowable, excepting under a vote of the stockholders 
at a meeting especially called, with notice of a purpose to pass upon 
the acceptance of such subscription. 

The plaintifï reHes upon sections 69 and 70 of article 23 of the 
Maryland Code of 1888, which are substitutes for sections 56 and 57 
of the gênerai corporation act passed in 18C8 (chapter 471), in thèse 
words : 

"Sec. 69. Subscriptlons to the capital stock of such of sald corporations as 
bave capital stock may be made in laiid or other property at a valuation agi-eed 
upou between tlie corporation and the subscriber, where the said property so 
subscribed shall be such as it is proper that the said corporation shall own 
for the advancement of the purposes for which it was Incorporated, but such 
subscription shall not be otherwise received, iior shall they be so received 
unless the same shall hâve been previously authorized by the stockholders 
rtssembled in gênerai meeting, pursuant to a eall to consider the propriety 
of receiving the said subscription and of fixing the terms upon which it shall 
be received. 

"Sec. 70. Where property of any kind is received by the authority of tho 
stockholders in gênerai meeting as aforesaid, in payment for stock, the books 
of jthe company shall be so kept as to show at ail tlmes fully what property 
was received for the said stock, at what value and the number of shares of 
the capital stock issued for the same ; In ail other cases money only shall 
be considered as payment of a subscription to any part of the capital stock." 

The défendant in error, however, contends that thèse sections are 
not applicable hère, for the reasons foUowing. The plaintifï was 
created a corporation by a spécial act of the Législature of Maryland 
passed on April 5, 1900, entitled "An act to incorporate the Southern 
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Trust & Deposit Company of Baltimore, Md." Laws Md. 1900, p. 
444, c. 299. This act contains eleven sections, defining with much 
détail the powers of the company, its rights, privilèges, and liabilities, 
and the manner of conducting its business. The third section grants 
to the corporation authority to purchase and hold stocks, in the 
words following: 

"Sec. 3. That the sald body corporate shall hâve the rlght to purchase and 
hold * * • stocks * * • upon such terms as may be established or 
approved by said company." 

Section 11 provides that the corporation shall be subject to certain 

specified gênerai acts of 1892, but there is no clause of the spécial 
act subjecting the corporation to the provisions of the corporation 
act of 1868, or to the provisions of sections 69 and 70 of the Code of 
1888, The act of 1868 contains the provision: 

"Ail corporations heretofore formed under the gênerai laws of thIs state, 
relating to corporations, or under any spécial law, are hereby declared to be 
entltled to the benefit of and to be subject to ail the régulations in this act 
contained. * * *" 

The act of 1868 contains référence to corporations formed there- 
under, but there is no express provision therein extending the act 
to corporations thereafter created by spécial act of the Législature 
It is urged, therefore, in the brief of the défendant in error, that thî 
above sections 69 and 70 do not apply to this case. The argument 
in support of this position is impressive, but the point, if made at 
the trial below, seems not to hâve been considered by the court. We 
think, therefore, that we ought not to pass upon the question, and, 
in the view we take of the case, it is not necessary. 

The court below submitted to the jury the question whether there 
had been a ratification on the part of the plaintifif of the defendant's 
payment in stock, and the jury found in favor of the défendant. The 
plaintiff in error insists that there could be no ratification, except by 
the stockholders assembled in gênerai meeting, pursuant to a call, 
to consider whether the stock of the Monumental Savings Asso- 
ciation should be received in part payment of the defendant's sub- 
scription; and, as there was no such ratification, it was error to 
submit to the jury the question of ratification. In determining this 
point, great weight, we think, should be given to the third section, 
heretofore referred to, of the spécial act of April 5, 1900, creating the 
corporation plaintiff, which authorizes the corporation to purchase 
and hold stocks. That section recognizes stocks as property, "such 
as it is proper that the said corporation shall own for the advance- 
ment of the purposes for which it was incorporated," and empowers 
the corporation to fix the terms of purchase. Therefore the acqui- 
sition of Yeatman's stock by the corporation was not ultra vires in 
the sensé that the company had no authority to acquire and hold 
stocks. Did, then, the failure of the company to comply with the 
formalities prescribed by section 69 of the Maryland Code before 
the corporation took Yeatman's stock preclude corporate ratifica- 
tion, except by the stockholders assembled in gênerai meeting pur- 
suant to a spécial call? We think not. Let us look at the facts of 
the case, The évidence justifies thèse findings, namely: That at the 
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meeting to organize the company a majority in number of the sub- 
scribers to stock were présent, and a majority of the stock subscribed 
was represented ; that it was then and there stated in open meeting 
that, unless Yeatman's stock in the Monumental Savings Asso- 
ciation was accepted as a casli payment on his subscription, the com- 
pany could not legally be organized ; and that, without objection by 
any one, the subscribers, with full knowledge of the terms of Yeat- 
man's subscription, proceeded to organize the company. Upon the 
évidence it may be afifirmed that the stockholders convened at this 
meeting, without dissent, accepted Yeatman's stock as a casli pay- 
ment. The State of Maryland might hâve objected to this, but lias 
not done so. The rights of creditors were not involved, and none 
of them bas complained. The only complaint comes from the cor- 
poration, which owes its organized existence to the action of the 
stockholders in treating Yeatman's stock as a cash payment. More- 
over, the contract which the plaintif! seeks to bave declared illégal 
is an executed contract. In this regard the case differs widely from 
Baile v. The Calvert Collège, etc., 47 Md. 117. Still further, the con- 
tract hère in question was fully performed on both sides more than 
two years before this suit was brought. As long as it appeared to 
the plaintifif to be a profitable bargain, the plaintiff held onto the 
contract, enjoying its fruits. It was not until conditions had changed, 
and after it had become impossible to restore the status que, that the 
plaintifï undertook to avoid the contract. If the plaintiff ever had 
that right, it was lost by reason of its conduct. We need not again 
recount the acts of ownership exercised by the plaintifï over this 
Monumental Savings Association stock. The plaintifï's positive acts 
and its long-continued acquiescence preclude it from questioning at 
this late date the validity of the contract. The plaintiff in error has 
no reason to complain that the court submitted to the jury the ques- 
tion of ratification. There was ample évidence to sustain the finding 
of the jury. Stokes & Haines v. Detrick & Bradley, 75 Md. 266, 
263, 23 Atl. 846 ; Edelhoff et al. v. The Horner-Miller Mfg. Co., 86 
Md. 595, 610, 39 Atl. 314. 

But the case has another aspect: It clearly appears that the de- 
fendant never entered into an agreement to pay exclusively in money. 
In the transaction between him and Sherman, the latter was acting 
on behalf of a contemplated company. Upon its corporate organiza- 
tion the company could adopt the agreement which Sherman had 
made, but only upon its agreed terms. Now, the facts are undisputcd. 
As we hâve already noted, ail the évidence in respect to the trans- 
action between Sherman and Yeatman came into the case without 
objection. We do not see how the évidence could hâve been ex- 
cluded. The defendant's subscription had on its face the acknowl- 
edgment, "Paid $12,000." This called for explanation on part of 
the plaintiff. Moreover, the two papers of April 19, 1900, connect 
themselves together. They constitute the actual agreement. Sher- 
man communicated to the body of subscribers and stockholders as- 
sembled for organization the fact that Yeatman was to pay partly in 
stock, before his subscription was accepted. It follows, then, that, 
if the stipulation to pay partly in Monumental Savings Association, 
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Stock is void, there was no ground for recovery in this action, under 
the proofs. The corporation is the plaintiff. Now, certainly as be- 
tween the corporation itself and the défendant, the subscription agree- 
ment, if binding at ail, was binding in its entirety. Treating it as an 
unexecuted contract, the corporation cannot demand its enforcement, 
save upon the agreed terms. 

The judgment of the Circuit Court is affirmed. 

GRAY, Circuit Judge, dissents. 



FURNESS, WITHY & CO., Limited, v. LEYLAND SHIPPING CO., Limited, 

et al. SAME v. BOSTON ELEVATED ET. CO. THE PLANET 

NEPTUNE. THE MBRIDIAN. 

(Circuit Court of Appeals, First Circuit February 1, 1905.) 

Nos. 540, 541. 

SHIPPING — DeMTJKRAGB — LiABILITT OF PUBCHASEE OF CAEGO. 

A written contract for the sale of cargoes of coal to be delivered from 
the ships, which contained no provision with respect to the rate of dis- 
charge, bound the purchaser only to receive tlie coal at a rate which was 
customary and reasonable under the circumstances ; and, where it did 
so, it cannot be held liable for demurrage which the seller was obliged 
to pay under the charter parties, requlring a more rapid discharge. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shlpping, §§ 571, 
576. 

Demurrage, see notes to Harrison v. Smith, 14 C. C. A. Cô7; Randall 
T. Sprague, 21 C. C. A. 337 ; Hagerman v. Norton, 46 C. C. A. 70.] 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

Thèse were two suits in admiralty, involving HabiHty for demurrage 
in the case of two steamships — the Planet Neptune and the Meridian— 
€ach laden with coal. 

The opinion of the District Court in the case of The Planet Neptune, 
written by Lowell, District Judge, is as follows : 

This is a libei for demurcage. The charter party guarantied discharge at 
the rate of 1,000 tons a day if the vessel could deliver at that rate. The 
steamer reported at anehor in Président Roads at noon on November 26th, 
uot being allowed by the harbor master to proceed to the upper harbor with- 
out a berth. The rest of this day should be allowed for berthing, entering 
at the customhouse, removlng the hatchea, etc. ; and, as November 27th was 
a holiday, the lay days began on the morning of November 28th. New Ru- 
perra Steamship Co. v. 2,000 Tons of Coal (D. C.) 124 Fed. 937. There were 
5,100 tons of coal on board, and so the discharge should bave been complète 
at some tirae on December 4th. As the discharge under a compétent steve- 
dore never reached 250 tons In any one day from any one of the four hatches, 
it is probable that the guarantied rate was somewhat beyond the vessel's 
reasonable capacity. I allow six full days for discharge, which is at the rate 
of only 850 tons a day. The discharge should hâve been completed at the 
end of December 4th. 

The Boston Elevated Railway Company, the clalmant, to whom the coal 
was sold, has summoned in Its vendor, the consignée, and contends that the 
consignée is liable to it for the demurrage. The written contract of sale 
contained in the letters which passed between the parties provided that the 
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coal should be deliverotl alongside the vendee's pier, or overslde in the hai-bor 
into Ughtérs. The vendor was thus bound to diseharge the coal, and the ven- 
dee to fumish wharf or lighters to receive the discharge. The contract did 
not mention the rate of discharge. If the contract made between a vendor 
who Is to discharge, and a vendee wha is to receive discharge, mentions no 
rate of discharge, both parties are bound only to proceed at a rate reasonable 
under ail the circumstances. The vcritten contract cannot be varied by paroi, 
but, even if paroi évidence were hère admissible, It would establish only a 
statement by the claiinant that it could discharge at the rate of 1,000 tons a 
day at its new dock, and that it hoped and expected that the dock would be 
ready for discharge upon the steamer's arrivai. On that considération, and 
on that only, according to the testimony of Stewart, the vendor's agent, did 
Mahler, the vendee's agent, promise to receive 1,000 tons a day. But thore 
was inserted in the contract an alternative method of discharge into light- 
ers, and as to the rate of that discharge Mahler made no suggestion. The 
alternative was for the beneflt of the vendor as well as of the vendee, inas- 
much as it permitted the former to employ a vessel, like the Planet Nep- 
tune, too large for the vendee's dock. Under thèse circumstances, even if 
paroi évidence were admissible, and Stewart's testimony were taken as ac- 
curate against Mahler's déniai, it would still be unfair to hold the vendee 
to a flxed rate of discharge, where the discharge was into lighters, and could 
not hâve been had at the vendee's wharf, even had that been completed, be- 
cause of the excessive size of the steamer. Was the consignée bound to the 
vendee to discharge 1,000 tons a day? I think not, and yet both parties were 
bound or neither. It was sald In argument that the consignée, who was 
bound by the charter party to the shipowner, could not be supposed to hâve 
left uncertain the rate of discharge guarantied by the vendee, but a lack of 
definite stipulation respectlng demurrage Is not uncommon. See The Viola 
(D. C.) 90 Fed. 750. It was suggested that, Inasmuch as the vendee knew 
the charter rate of discharge, his contract must be taken as made subject to 
it. But the parties are still at issue conceming the meaning of the charter 
party. Because of the congestion of the port, the consignées contended be- 
fore this court, and may still contend before the Court of Appeals, that they 
were not required to discharge at the charter rate. This court has decidetl 
against them, but the matter is not yet flnally determined. The vendor's 
attempt, hère made by paroi évidence, to insert in a written contract, ap- 
parently complète, an oral agreement which he says was evidently implied, 
from the circumstances of the case, comports 111 with his argument just ad- 
dressed to this court In his contention with the shipowner — that the circuni- 
stances of this case relieved him from a like agreement. The situation illus- 
trâtes the wisdom of the rule which compels parties to abide by their contracts^ 
as written. The letter of the vendee to the vendor after the discharge was 
effected lends some support to the vendor's contention that the vendee admittefl 
its liability for part of the demurrage, but, upon the whole, the acknowledgment 
is not sufflcient to control the plain language of the written contract. Mahler 
was urging that the congestion of the port excused his delay In furnishing 
lighters. If the vendee guarantied only that It would receive discharge at a 
rate reasonable under the circumstances, it was practically admitted at the 
trial It had fulfilled Its contract The évidence regarding congestion at its 
wharf of final delivery was too indefinite to affect the resuit. 

In accordance with this opinion, the decree will provide that the consignée 
pay the demurrage and costs. 

In the case of The Meridian the opinion of Lowell, District Judge, 
is as follows : 

This is a libel In personam, brought by the consignées, who pald the de- 
murrage, against the vendee, based upon facts slmilar to those stated in The 
Cargo ex Planet Neptune, to which référence is hereby made. The décision 
hère must follow that rendered In the case just mentioned. The steamer 
Meridian, hère in question, was not too large to bave discharged at the ven- 
dee's dock, but this différence In the facts Is not sufflcient to change the déci- 
sion. 

Libel dismissed, with costs. 
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Arthur H. Russell, for appellants. 

Arthur P. Stone, for Boston Elevated Ry. Co. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. Thèse appeals arise out of two cargoes 
imported in two différent steamers, but covered in one agreement of sale 
by Furness, Withy & Ce, Limited, to the Boston Elevated Rail- 
way Company, of 10,000 tons of Welsh small admiralty steam coal. 
The question before us arises solely between Furness, Withy & Co., 
Eimited, and the Boston Elevated Railway Company. In each case 
there was a decree in the District Court in favor of the Boston Elevated 
Railway Company, and Furness, Withy & Co., Limited, appealed 
to us. The origin of the transactions, so far as the same appears by 
anything written, is shown by the following correspondence : 

Boston, Oct. 3d, 1902. 

Edward Mahler, Esq., Purchasing Agent, Boston Elevated Railway Co., 
Converse Building — Dear Sir: We beg to conflrin sale, up to 10,000 Tons 
Welsh Small Admiralty Steam' Coal, for shipment last half October and flrst 
balf November at a price of $5.4.5 per Ton of 22-tO Lbs. delivered alongside 
your Company's Pier at Lincoln Wbarf, or overside in the Harbor into Llght- 
ers. 

TUis Priée to inelude Cost, Insurance and Freight to Boston, also United 
States Duty of 67c. per Ton, and it is agreed that should your Company be 
able to procure any réduction of the Duty such rebate will be for aceount of 
the Boston Elevated Railroad Co. 

It is also agreed that should the worlî of discharge be efCected at Lincolns 
Wharf by the Boston Elevated Railroad Co. a rebate of 20c. per Ton will be 
allowed for this work. 

Kindly conflrm and we shall be pleased to be advised should you désire to 
make further purchases. 

Yours faithfully, For Furness, Withy & Co., Ltd., 

Robt. E. Burnett. 

Boston, Mass., Oct. 3d, 1902. 
Furness, Withy & Co., Ltd., 85 Water Street, Boston, Mass.— Dear Sirs: 
Hâve your favor of the 3rd Inst beg to conârm sale to this Company of 10,- 
000 tons of Welsh Small Admiralty Steam Coal, shipment the last half of 
October and the flrst half of November at terms and conditions as stated. 

In making charters of steamers, of course we would prefer steamers that 
would be able to discharge from our Lincoln Wharf Dock. The length of 
wharf Is 283 feet ; the dock was dredged for 22 feet at low water. 

Kindly advlse when charters are niade giving the name of steamers, dimen 
siens, etc. When we are again In the market will advise you. 

Yours truly, Bd'wd Mahler, 

Purchasing Agent. 

85 Water Street, 

Boston, October 4, 1902. 
Edward Mahler, Esq., Purchasing Agt. Boston Elevated R. R. Co., 101 Milk 
St., Boston — Dear Sir: We are favored with your letter of October 3rd, 
which Is in order, except that of course ail sales made are subject to the 
usual striké & Colliery conditions. 

We shall be pleased to be advised whenever you are in the market for fur- 
ther importations. 

Yours faithfully. For Furness, Withy & Co., Ltd., 

Robt. B, Burnett 
384 F.— 52 
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One cargo came forward by the steamer Meridian, under a charter 
dated at London on the 3d day of October, and the other by the steainer 
Planet Neptune, under a charter dated also at London on the 2d day 
of November, each in 1902. Thèse charters were executed betvveen the 
owner of the steamers, or the agents of the owner, and Hull, Blythe & 
Co., coal exporters at IvOndon and Cardiff, who were apparently the 
parties from whom the coal was originally purchased by Furness, Withy 
& Co., Limited. The charters are of the class known as "Cham- 
ber of Shipping Welsh Coal Charter, 1896," and they contain the stip- 
ulation found in that class of charters; providing that the cargo be 
taken from alongside by the consignée at the port of discharge at a rate 
per day named therein. Furness, Withy & Co., Limited, claims that 
by its sale to the Boston Elevated Railway Company the latter cor- 
poration assumed the burden of that stipulation ; but the latter claims 
that, as between Furness, Withy & Co., Limited, and itself, it was 
bound only by the implied obligation to discharge with ordinary or 
customary expédition, which obligation arises as of course on the face 
of the correspondence. On this issue the District Court found, as we 
bave said, in favor of the Boston Elevated Railway Company. 

The opinion passed down by the learned judge of that court went 
over the facts more in détail than we need to, in view of the disposition 
which we conclude to make of thèse appeals. In view of the expression 
with which its letter of October 3d commences, "We beg to confirm 
sale," Furness, Withy & Co., Limited, claims that there had been a 
previous oral agreement covering the terms of the sale, by virtue of 
which the Boston Elevated Railway Company assumed the burden of 
the stipulation in the charters to which we hâve referred, and that this 
expression adopted that oral agreement, so that Furness, Withy & Co., 
Limited, is entitled to supplément the correspondence by proof of it. 
The learned judge of the District Court was of the opinion, first, that, 
under the rules of law, the correspondence constituted on its face a 
complète contract, and so could not thus be varied by paroi; and, 
second, that, if it could be varied, Furness, Withy & Co., Limited, 
failed to support its proposition as to the oral understanding. For the 
détails of thèse conclusions, we refer to his opinion, which we adopt 
so far as the issue before us is concerned ; supplementing the same with 
the following suggestions : 

In our view; the expression in the letter from Furness, Withy & Co., 
Limited, of October 4, that is, the words "which is in order," especially 
in connection with the single exception which follows, show that the 
correspondence was intended to express and did express the entire 
contract. Moreover, it is to be observed that the first letter in the 
séries contains the following: 

"It îs also agreed that should the work of discharge be effeeted at Lin- 
coins Wharf by the Boston Elevated Railway Co. a rebate of 20c. per ton 
will be allowed for this work." 

This is persuasive from two points of view : First, there is nothing 
in either charter which in any way corresponds with this spécial stipula- 
tion, or calls for it. Therefore, in the particular of the provison in the 
charters with regard to the discharge of the cargoes, the correspondence 
niakes a departure so peculiar that, whatever might be the possibility 
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of maintaining that in some other particulars there was a prior oral 
agreement to which the words already quoted, "We beg to confirm sale," 
might be thought to relate, it follows that, on the sole issue between the 
parties before us, the correspondence is the master. 

Again, it is apparent that this particular provision for a rebate arose 
from the fact that, when or before the correspondence occurred, the 
Boston Elevated Railway Company had assured the sellers, or had 
expressed the hope, that it would be able to receive delivery at the wharf 
named. It is also apparent that, if the coal had been received at that 
wharf, it certainly could hâve been discharged at the daily rates stipulat- 
ed in the charters, and perhaps even more rapidly, and no other ad- 
vantage could apparently hâve corne therefrom. If the Boston Elevated 
Railway Company had assumed the stipulations with référence to the 
daily rates of discharge, it would necessarily hâve been a matter of 
absolute indifférence to Furness, VVithy & Co., Limited, whether the 
coal was discharged at Lincoln's Wharf or elsewhere, so that in that 
event the stipulations for rebate would hâve involved pure gratuities 
on their part. The stipulated rebate, therefore, is necessarily inconsist- 
ent with any understanding, oral or otherwise, such as is now claimed 
by the vendor of the coal. Ail this brings the case within the practical 
ruie by which several writings, although informai, taken together, may 
be seen to constitute a complète légal engagement, as stated by Judge 
Aldrich, in behalf of this court, in Church v. Proctor, 66 Fed. 240, 341, 
13 C. C, A. 426. Consequently, in any view, we conclude that the 
Boston Elevated Railway Company was bound only to the implied or- 
dinary or customary diligence, and that the decrees of the District 
Court were correct. 

In each case the judgment is : The decree of the District Court is 
afïirmed, and the Boston Elevated Railway Company recovers its costs 
of appeal from Furness, Withy & Ce, Limited. 



THE TRESOO. 
(Circuit Court of Appeals, Tliird Circuit February 9, 1905.) 

No. 42. 

1. SHIPPING— DlSCHARGK — INJURIES TO SERVANT — DEFECTIVB CaBLE— .VEGLI- 

GENCE— Inspection. 

PlaintifC, a stevedore, was injured by the pulling eut of the spliclng of 
a cable used In unloading buckets of ore weighing about 2,000 pounds. 
The cable, of foreign manufacture, had been received from a sl.ster ship, 
and was capable of lifting about 10 tons. Before the unloading was be- 
gun, the day prior to the accident, only a Visual inspection of the cable 
was made, and it appeared that, if the tarred twlne serving coverlug the 
splice had been removed, the defectiveness of the splice would hâve been 
dlseovered. Held, that the shlp was guilty of négligence In failing to 
properly inspect. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dig. Shipping, §§ 349- 
351.] 

2. SAME— CONTEIBtJTOBY NEGLIGENCE. 

Evidence that the splice was not smooth, and that llbelant noticed the 
ends of wirea protruding some two or three hours before the accident, 
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and that he failed to report the saine because he thought it was splîci'd 
so tbat it vvould not corne apart, was insuffleient to charge him witû con- 
tributory négligence. 

Dallas, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 138 Fed. 780. 

J. H. Brinton, for appellant. 

Henry R. Edmunds, for appellee. 

Before ACHESON, DAELAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This is an appeal from a decree of the 
District Court dismissing a libel in an action brought by Oscar Grif- 
fing against the steamship Tresco to recover damages for personal 
injuries sufïered by the libelant on the evening of December 4, 1902, 
about 11 o'clock, while he was assisting as a stevedore in the hold 
of the vessel in discharging a cargo of iron ore from the steamship, 
then unloading in tlie port of Philadelphia. The Hlîelant's duties re- 
quired him to help in filling witli ore large iron buckets as they vvcre 
lowered into the hold by a steam windlass and wire cable, the cable being 
supplied by the vessel for the above-stated purpose. At the time in 
question the libelant had assisted in filling with ore one of the buck- 
ets, and during the process of hoisting the loaded bucket the splicing 
in the lower end of the cable pulled out, and the bucket fell. In its 
fall the bucket overturned, and part of its contents was thrown against 
the libelant, thus inflicting the injuries complained of. It was shown 
that the splice was covered with a serving of tarred twine, that the 
weight of a filled bucket was about 3,000 pounds, that the breaking 
strain of the cable was at least 10 tons, and that the discharging 
began 4 o'clock on the afternoon of the day before the libelant was 
injured. 

The testimony, based upon examination of the cable since the 
splicing pulled out, establishes that the splice was not properly madc. 
The expert witnesses agrée that it was defectively made, and the court 
so fqund. The évidence satisfies us that the splice was grossly de- 
icctive in its construction. The indications warrant the belief that 
the splice was not the work of an experienced mechanic. The master 
or owner of the Tresco had the means of showing the origin and his- 
tory of the cable, but did not do so. Nothing was shown save that 
the cable, spliced and served with tarred twine as when it gave way, 
was brought to New York and delivered to the Tresco in August, 
1903, by a sister ship belonging to the same owner. The Tresco's 
witnesses say the cable was then apparently new, and that it was 
used on the Tresco only once before the disaster in question. The 
extent or character of that use was not shown. The cable was not 
tested at the time it was brought on board the Tresco, nor afterwards. 
Neither was the splice ever uncovered for inspection. In regard to 
the inspection of the wire cable on the occasion when the splicing 
drew out, the learned District Judge says : 

"Before the laborers began to take ont the ore In Philadelphia, the first 
mate of the Tresco examined the rope carefully, and nothing was found to 
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Indicate that it was unsafe. The serviiig covcred the splico and was not re- 
nioved, since tliere was no external sign to suggest tlnit tlie rope miglit be 
unable to do its work. A wire rope of this size sliould lift at least 10 tons. 
Several tirues after the hoisting began the mate examincd the l'ope, the last 
inspection being about 4 o'cloek on the afternoon pveceding the accident, and 
found nothing that shonld hâve put him on lus guard." 

It may be assumed, not uncharitably, that the testimony of the mate 
as to his inspection would be as favorable to the ship as was at alî 
consistent with the truth. Now, his testimony was as follows : 

In chief, for Tresco : 

"Q. Did you ins])eet this fall wliieh was used at No. 3 hatch betore the dis- 
charge began at Philadelphia on that occasion? A. Yes, sir. Q. What sort ol' 
inspection did you inake ot it? A. As I gencrally do, in fact always do, when 
I ain rigglng the cargo gear. I inspect the repos ; I take tlieui up in my 
hand, and examine them to see if they are fit for work. Q. Did you examine 
the splice of this rope at No. 3? A. Yes, sir. Q. When did you do that? A. 
I examlned it partlcularly, before we started to work, while rigging the gear. 
Q. How long before the accident? A. That would be on the 3d. Q. What 
time of day? A. Between 3 and 4 o'cloek. Q. What time did you bégin dis- 
charging? A. 4 o'cloek. Q. On the 3d day of December? A. Yes, sir. Q. 
What was the condition of the splice then? A. Good. Q. Describe how thaï 
splice was flxed. Was there servlng around where the wire was spliced? 
A. The rope was served around where the thimble was and the splice ; it was 
served over. Q. Was the splice ail covered up with the serving? A. Ail cov- 
ered up with the service. Q. Did It ail look In good order? A. Ail in good 
order. Q, Was this service tarred? A. Yes, sir; tarred spun yarn. Q. Did 
you look at this fall again during the discharge? A. Yes, sir. I periodically 
go around on purpose. I hardly evet pass a gangway without I look at the 
gear. Q. What was the last time before the accident happened when you 
examined this splice to sce whether it was ail rjght? A. Between 4 and ."> 
o'cloek, before dark. Q. Did you examine ail the other splices, too? A. Yes, 
sir. On this occasion I did not take it In my hand. Q. On this last examina - 
tion? A. No. Q. How near were yon to it when you examined it? A. 
Within a foot or tvi'o. Q. You were looking at it then to see whether it was 
in good order? A. Yes, sir. Q. Did It show any signs of giving away? A. NO 
signs of ever giving away." 

On cross-examination by libelant's counsel : 

"Q. Were ,vou présent when this rigging was put up? A. Yes, sir. Q. Did 
you help do it? A. No; I directed how it should be done. Q. You brought it 
out of the forecastle; then what did you do with it? A. Rove it in its place, 
and sent it up on a derrick. Q. Then what? A. Then they weut to work. Q. 
That was ail that was done? A. Yes, sir; of course it was examined. I 
examined it before it was rove. Q. While it was coiled? A. No; after it was 
turned out of the coil and rove into its place l'examined it, or while it was 
gettlng rove. Q. Describe what 'reeving' is. A. Puttlng It in its place. Q, 
GIve us a little description. A. It is rove through the blocks — through the 
pulleys. Q. By steam power? A. No, by hand. You simply pick up the end 
and put it through. Q. You run It through your blocks and fall? A. Yes, sir. 
Q. While thèse men were reeving it, you cast your eye over the cable as it 
was puUed out and put In position? A. Yes, sir. Q. That was the character 
of examlnatlon you made at that time? A. Yes, sir. I took It and pulled it 
through my hand. Before I started to diseharge the ship I picked it up and 
examined it to see if there were any bad places in it — if there was a flaw in 
it of any kind. Q. That Is, after the fall bas been put in position? A. While 
it Is being put in position. Q. Do you mean to say that while thèse men are 
putting this cable in position you pass every foot of It through your hand? 
A. No, not exactly that, because with the expérience I hâve had I do not want 
even to do that. I can tell a pièce of rope when I see It. I picked the ropp 
up to make sure. I do not exactl,v pull the rope altogether through my hand. 
Q. But you cast your eye over it generally and note any defectsî A. Yes, sir." 
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Giving the fullest weight to the testimony of the mate, his so-called 
"inspection" of the wire cable seems to us to hâve been little more, 
if any more, than a mare visual inspection. But at the best it was 
very superficial. In view of the circumstances, we think it was alto- 
gether inadéquate. The workmen were about to engage in a service 
involving hazard, in the hold of the ship, under ore-loaded buckets 
which were lowered and hoisted by means of the cable operated by 
the steam windlass. So far as the évidence shows, the cable had 
not before been subjected to such a strain. It had not been tested 
while aboard the Tresco. Whether or not it had ever been tested 
was not known to the ship's master. He did not know where or by 
vvhom the cable was manufactured, or where or by whom the splice 
was made. The covering had not been removed from the splice for 
the inspection of the latter since the cable was delivered to the Tresco. 
Before the cable was put to use on the occasion in question, reason- 
able prudence required the removal of the tarred service and an 
examinfation of the splice. This could hâve been clone readily and in 
a very short time. We cannot accept the suggestion that, if th',- 
serving had been taken ofif, the defect in the splicing might not hâve 
been discovered. We think the defect would hâve been disclosed 
and the disaster prevented. In the circumstances, we think that the 
owner and master of the Tresco failed in their duty to the libelant, in 
that the cable was neither tested nor properly inspected before hc 
was put to work in discharging the cargo of iron ore. 

The Tresco, it will be perceived, is in no position to invoke the 
established principle that, if one "purchases from a manufacturer of 
recognized standing, he is justified in assuming that in the manu- 
facture proper care was taken, and that proper tests were made of the 
dififerent parts of the machinery, and that as delivered to him, it is in a 
fair and reasoïiable condition for use." Richmond, etc., R. R. Co. % . 
EUiott, 149 U. S. 266, 272, 13 Sup. Ct. 837, 37 L. Ed. 728 ; Westing- 
house Elec. & Mfg. Co. v. Heimlich, 127 Fed. 93, 62 C. C. A. 92. For, 
although the évidence must be within the reach of the owner and master 
of the Tresco, it bas not been shown who the manufacturer of the cable 
was, or (what is more important) by whom the cable was spliced. 

The views we hâve expressed above, and our conclusion that négli- 
gence in this matter is justly chargeable to the Tresco, find suport in 
décisions of the courts. The Rheola (C. C.) 19 Fed. 926, 928 ; The 
William Branfoot, 52 Fed. 390, 3 C. C. A. 155 ; The King Grufïydd 
(C. C. A.) 131 Fed. 189. 

There was, we think, no évidence upon which a charge of contribu- 
tory négligence on the part of the libelant could be sustained. The 
évidence in support of the charge was simply this : Two of the libel- 
ant's fellow workmen testified that the splice was not smooth, and 
that they saw ends of wire protruding from it. The libelant testified 
that two or three hours before the accident he noticed the ends of 
the wire. When asked if he reported it, he answered, "No, I did 
not, because I thought it was spliced in a décent way and tucked in 
so that it would not part." We do not see why the roughness or 
protruding ends of wire should hâve alarmed the libelant. They did 
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not indicate to him any weakness, and he had a right to rely upon 
the care and vigilance of his employer. 

The decree of the District Court is reversed, with costs, and the 
cause is remanded to that court with directions to proceed to the 
assessment of libelant's damages and enter a decree in his favor in 
accordance with the views expressed in this opinion. 

DALLAS, Circuit Judge (dissenting). The casualty in question re- 
sulted from the imperfect splicing of the cable employed in doing tht 
work in which the plaintiff was engaged. The cable in ail other re- 
spects was fit for the work to which it was put, and it matters not what 
the gênerai character of the inspection given it may hâve been, for noth- 
ing short of the removal of the "tarred service" in which the splicing 
was enveloped would hâve disclosed its defectiveness, or hâve availed 
to avert the accident. This, in the opinion of the majority of the 
court, "reasonable prudence" required to be donc, but I am un- 
able to concur in that opinion. The légal obligation of a master 
to be regardful of the safety of his servant is not founded upon any 
doctrine which is peculiar to the contract for personal service, but upon 
the gênerai rule that every one is bound, in his acts and conduct, to be 
duly careful to avoid doing hurt to others. Wherever one man is, as 
a matter of business, supplied by another with any article which is liable 
to inflict injury when being used, he, though not a servant, is en- 
titled, precisely as if he were, to assume that ordinary care has been 
laken to see that the article is a reasonably safe one. Dixon v. Bell 
5 Maule & S. 198 ; Thomas v. Winchester, 6 N. Y. 397, 57 Am. Dec 
455 ; Smith v. R. R. Co., 19 N. Y. 127, 75 Am. Dec. 305 ; Caswell v 
Worth, 5 El. & Bl. 849; Blakemore v. Railroad Co., 8 El. & Bl. 1035 
MacCarthy v. Young, 6 Hurl. & N. 329 ; Copeland v. Draper, 157 Mass 
558, 32 N. E. 944, 19 L. R. A. 283, 34 Am. St. Rep. 314; Story, Bailm 
§§ 275, 390, 391a; Redf. Carr. § 513, note. The duty of the officers 
of this vessel, with respect to the cause of the plaintifï's injury, was 
completely discharged if they omitted no précaution concerning it which 
an ordinarily prudent person would hâve taken, and I do not believe that 
any man, except an uncommonly distrustful one, would hâve thought 
it necessary to take the cover from this splicing. Reilly v. Campbell, 
20 U. S. App. 334, 69 Fed. 990, 8 C. C. A. 438 ; Baulec v. Railroad Co., 
59 N. Y. 359, 17 Am. Rep. 325 ; Hough v. Railway Co., 100 U. S. 
213, 25 L. Ed. 612 ; Railway Co. v. McDaniels, 107 U. S. 454, 2 Sup. 
Ct. 932, 27 L. Ed. 605; Tuttle v. Railroad Co., 122 U. S. 189, 7 Sup, 
Ct. 1166, 30 L. Ed. 1114. The cable itself was amply strong, and therc 
was nothing to excite suspicion that it had been so improperly spliced 
as not to be of substantially uniform strength throughout. The badlv 
made connection was a snare for which ordinary caution would not be 
on the watch, and the defect was a latent one which ordinary vigilance 
would not detect. 

I do not think that the judicial décisions referred to in the opinion 
of the majority support the views which are there expressed. In The 
Rheola (C. C.) 19 Fed. 928, "the chain was defective. * * * it 
was rusted, and considerably worn in appearance. The breaking of 
the other chain was a circurnstance to direct attention, and put the 
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master of the steamer on inquiry." In the présent case there was noth- 
ing in the appearance of the spHcing to indicate its weakness, or to 
put any officer of the vessel on inquiry respecting it. In The William 
Branfoot, 62 Fed. 392, 3 C. C. A. 155, it was said: 

"It la true that the floor of the shlp covered the flanges of the stanehion 
and the bolts fastening them to the tank, but the tests of an Inspection are 
not merely those of eyesight, and, although the absence of rivets at tUe 
bottom of the stanehion might hâve been concealed, it must be assmned tliut 
whether the stanehion was secure or insecure could hâve been discovered 
without Involving tearing up the decli to ascertain, in the first instance, the 
exact defects which existed." 

In the case before us, without takîng off the service, the defect in the 
splicing could not hâve been perceived. In The King Gruffydd (-C. C. 
A.) 131 Fed. 191, the charge of négligence was, upon the spécial facts 
of that case, sustained ; but although the captain had testified that gear 
of the kind there in question "ought to be examined every time they 
are taken down and put up," yet the court said that, "under the aii- 
thorities, there was no obligation to take the structure apart on each of 
thèse examinations," and in support of this statement cited The Olym- 
pia, 61 Fed. 130, 9 C. C. A. 393, and Killman v. Robert Palmer & Son 
Co., 102 Fed. 224, 42 C. C. A. 281. The opinion of the court in each 
of thèse cases may be profitably read in connection with this one, but 
I content myself with briefly stating that in the first it was held that an 
accident which resulted from the breaking of a rope in which there 
were no patent defects was one which, for that and other reasons, 
"could not hâve been prevented by that degree of foresight, care, and 
caution required by law"; and in the second that, in the absence of 
anything to put him upon inquiry, the défendant, the employer of the 
plaintifï, was not négligent in failing to remove an eyebolt, which had 
been in use for about a year or a year and a half, for the purpose of 
searching for latent defects in it. 

In my opinion, the decree of the court below (138 Fed. 780) was right, 
and therefore I dissent from this judgment of reversai. 



SUPREME COUNCIL A. L. H. v. MPPINCOTT. 

(Circuit Court of Appeals, Third Circuit February 13, 1905.) 

No. 17. 

Irsubarce — CONTKACT — Bbeach — Rescission — Election. 

An insuranee Society, having issued to plaintitf a certiflcate for $5,000, 
passed a by-lavc reduclng Insurance certiflcates of $5,000 to $2,000, and 
thereafter refused to consider plaintift's certiflcate in force for more than 
that sum. Plaintiff protested against Buch attempted réduction, offered 
to pay assessments on the full face of his certiflcate, and thereafter paid 
assessments based on the reduced amount under protest for a period of 
tnro years and flve months, when he notifled défendant of his intention 
to cancel the Inaurance, and demanded repayment of assessments paid. 
Beld that, though plaintift was entltled to such relief on defendant's 
breach of its contract in the first Instance, he, having eleeted to treat 
the contract as continuing, notwitbstanding defendant's breach, by pay- 
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ment of assessments during such time, was not entîtied to make a second 
élection to rescind. 

[Ed. Note. — For cases In point, see vol. 28, Cent. Dig. Insurance, §§ 457- 
464, 1888. 

Mutual beueflt insurance contraets as afCcctcd by subséquent provisions 
and amendments of oliarter, constitution or by-laws, see note to Suprême 
Council A. L. H. v. Cliampe, 63 C. C. A. 285.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 130 Fed. 483. 

F. P. Prichard, for plaintiff in error. 
J. H. Brin ton, for défendant in error. 

Before ACHESON, DAIXAS, and GRAY, Circuit Judges. 

ACPIESON, Circuit Judge. It was decided by this court in Su- 
prême Council American Légion of Honor v. Black, 123 Fed. C50, 59 
C. C. A. 414, that by reason of the adoption by the corporation of the 
by-law reducing the insurance certificate from $5,000 to $2,000 and put- 
ting the by-law into effect by making assessments on the reduced basis 
and notifying the certificate holders, a certificate holder who had per- 
formed his part of the contract, and had not consented to the réduc- 
tion, might elect to treat the contract as rescinded, and sue immediately 
to recover back ail the assessments he had paid under his certificate. 
We applied to the case the principle enunciated in Hochster v. De La 
Tour, 2 El. & BI. 678, Johnstone v. Milling, L. R. 16 Q. B. Div. 460, 
and Roehm v. Horst, 178 U. S. 1, 13, 20 Sup. Ct. 780, 44 L. Ed. 953, 
that when one party to a contract to be performed at a future time an- 
nounces his intention not to perform it, the other party, if he chooses. 
may elect to act upon such announcement as a wrongful renunciation 
of the contract, and may thereupon treat the same as a breach of the 
contract, and bring suit at once for such breach. Black had given im- 
médiate notice that he regarded the by-law as a breach of the contract, 
and he promptly brought his action. In the subséquent case of Su- 
prême Council American Légion of Honor v. Daix (C. C. A.) 130 Fed. 
101, we held that the certificate holder there suing had not lost hi.s 
right to treat the contract as rescinded, and recover back the assess- 
ments he had paid, simply because of a delay of two years and three 
months in giving notice of his élection to do so, he having done nothing 
in affirmance of the by-law or indicating a waiver of his right to treat 
the contract as rescinded, and having done no act tending to mislead the 
corporation, and it not appearing that the corporation had suffered any 
in jury from the delay of the plaintifï in signifying his élection to rescind. 
The présent case differs from the two former ones (the cases of Black 
and Daix) in this : that immediately upon the adoption and putting into 
efïect of the by-law the plaintifif (Lippincott) made his élection not to 
treat the contract under his $5,000 certificate as at an end, or broken, 
but to keep the contract in full force, and to maintain unimpaired ail 
his rights thereunder; and to that position he steadfastly adhered for 
a period of two years and five months. The court below, in its opinion, 
says: "The unquestioned facts show plainly that the plaintiff, by his 
words and conduct, declared his intention not to assent to the reduc- 



826 134 FEDERAL EEPORTÏÏK. 

tion of his certificate, but to hold on to the original agreement." To 
this latter end he protested against the attempted réduction, oiïered to 
pay assessments upon the full face of his certificate, and thereafter paid 
assessments based upon the reduced amount, but always under protest, 
until February 38, 1903, when he vvrote to the local council : "I shal! 
discontinue to pay the dues and assessments on the $5,000 certificate is- 
sued to me, and will ask you to return me the amount paid by me on the 
same up to October 1, 1900, at which time, by the adoption of the reso- 
lution, you abrogated your contract with me." Novv, undoubtedly 
the plaintiff had kept his contract alive, so that, if he had died between 
October 1, 1900, and February 28, 1903, his beneficiary (Mrs. Lippin- 
cott) could hâve recovered the amount of his insurance certificate. 
$5,000. The protests which accompanied the plaintiiï's payments of 
assessments were intended merely to préserve his contract rights under 
his $5,000 certificate, and had no other efïect. 

This action was brought on March 18, 1903, for the recovery of the 
dues and assessments paid by the plaintiff under his certificate prior to 
October 1, 1900, the date when the reducing by-!aw of August, 1900, 
went into effect. Anticipatory breach of the contract is the ground of 
recovery relied on. Can the plaintiff recover, in xlew of his élection, 
made in October, 1900, not to accept the defendant's action as an an- 
ticipatory breach, but to treat the contract as continuing in full force, 
his subséquent rétention of membership in the order, and his payments 
of assessments down to February 28, 1903 ? This question can best be 
answered by referring to what was said in Hochster v. De La Tour, 
Johnstone v. Milling, and Roehm v. Horst, supra, the leading cases on 
the subject of anticipatory breaches of contracts. We extract from 
thèse cases the following principles: Where one party to a contract 
to be performed in the future, before the time for performance arrives, 
refuses to perform, or déclares his intention not to perform, he thereby, 
so far as he is concerned, déclares his intention then and there to re- 
scind the contract. Such renunciation, however, in and of itself does 
not work a rescission, for one party to a contract cannot, by himself 
rescind it. But by making the wrongful renunciation he entitles the oth- 
er party, if he pleases, to agrée to the contract being put an end to, sub- 
ject to the rétention by him of his right to bring an action in respect to 
such wrongful rescission. L. R- 16 Q. B. Div. 467. A déclaration by 
the promisor, before the time for performance bas arrived, of his in- 
tention not to perform, is not in itself, and unicss acted on by the prom- 
isee, a breach of the contract. Such déclaration only becomes a wrong- 
ful act if the promisee elects to treat it as such. If he does so elect, 
it becomes a breach of contract, and he can recover upon it as such. 
Id. 473. In Johnstone v. Milling, 1,. R. 16 Q. B. Div. 460, 467, Lord 
Esher, Master of the Rolls, said : 

"The other party may adopt such renunciation of the contract by so acting 
upon it as, in effect, to déclare that he, too, treats the contract as at an end, 
except for the pùrpose of bringing an ac-tion upon it for the damages sus- 
tained by him in conséquence of such renunciation. He cannot, however, 
himself proeeed with the contract on the footing that it still exists for other 
purposes, and also treat such renunciation as an immédiate breach. If he 
adopts the renunciation, the contract is at an end, except for the purposes of 
the action for such wrongful renunciation. If he does not wlsh to do so, he 
must wait for the arrivai of the time when, in the ordinary course a cause of 
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action on the contract would arise. He must elect which course he wiU 
pursue." 

Now, the plaintiff was not bound by the action of the corporation in 
adopting the by-law of 1900 and putting it into effect. His contract re- 
majned unaffected. But he acquired the right of electing either to 
treat the attempted réduction of his certificate as a breach of the con- 
tract and ground for making an end of it with an immédiate right of 
action for the recovery of damages, or else to hold fast to his contract. 
The plaintiff chose the latter course. He elected to keep the contract 
aHve, and did so. The court below did not doubt that the plaintiff had 
elected to keep the contract alive. In its opinion the court states the 
question hère to be "the right of a member of the défendant order to 
rescind his contract after having once elected not to rescind." And 
the court held that the plaintiff was not precluded, even after the lapse 
of two years and five months, from making a second élection to rescind 
the contract. To this view we cannot assent. In the circumstances we 
think it was not open to the plaintiff to make a second élection, revers- 
ing his former one. Clough v. London and Northwestern Ry. Co., L. 
R. 7 Exch. 26, 34. Speaking of the right of élection to avoid a sale 
of personalty, the court there said : 

"And we further agrée that the contract continues valid till the party de- 
frauded has determined his élection by avoiding it. And as is stated in 
Corn. Dig. Election, c. 2, If a man once détermines his élection it shall be de- 
termined forever ; and as Is also stated iu Oom. Dig. Election, e. 1, the dé- 
termination of a man's élection shall be made by express words or by act. 
And consequently we agrée with what seeœs to be the opinion of ail the 
judges below that, if it can be shown that the London Pianoforte Company 
hâve at any time after knowledge of the fraud either by express words or by 
unequivocal acts afflrmed the contract, their élection has beeu determined 
forever." 

The principle of the finality of an élection once made is applicable, we 
think, to the présent case. 

We see no ground upon which the plaintiff can avoid the élection he 
made in October, 1900. We cannot agrée that it was "a hasty and ill- 
advised décision." It seems to us to hâve been intelligently and de- 
liberately made upon full knowledge of ail the facts. Moreover, the 
plaintiff rested content with his élection for two years and five months. 
His élection to keep the contract alive is not now open to reconsidera- 
tion. Nor can we give our assent to the proposition urged by the de- 
fendant in error that the breach of contract was a continuing one, 
and therefore that the plaintiff' could rescind the contract at any time 
up to the time set for performance. Ail the grounds warranting re- 
scission existed and were complète at the time the plaintiff made his 
original élection. The right of the plaintiff to abrogate the contract 
was gone forever when he elected not to rescind. His exercise of the 
right of élection fjxed the contractual relations of the parties. Those 
relations were not thereafter subject to change at the merp pleasure of 
the plaintiff. 

The views we hâve above expressed require us to render the judg- 
ment following: The judgment of the Circuit Court is reversed, and 
the cause is remanded to that court, with direction to enter judgment 
in favor of the défendant non obstante veredicto. 
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BARNSDALL et al. v. O'DAT et al. 

(Circuit Court of Appeals, Third Circuit. February 6, 1905.) 

No. 29. 

1. Fbaud— Action fcb Damages— Evidence. 

In an action by purcliasers against their vendor to reeover damages 
on the ground that plaintifEs were Induced to purchase the property by 
a false and fraudulent représentation as to its actual production of petro- 
leum, and "tliat the pipe-line statements of the runs of oil from said 
isroperty showed the correctness of the aforesaid représentation," évi- 
dence of what the pipe-line statements did in fact show was pertinent 
and admissible, to be considered by the jury, even though they may not 
In themselves hâve correctly shown the aniount of actual production. 

2. Same— Défenses— Ratification op Contbact Made by Agent. 

The bringing of an action by a principal against his agent in the pur- 
chase of lands for the amount of a commission secretly paid him by the 
vendor does not operate to ratlfy the contract, so as to discharge the 
vendor from liability in damages for fraud and decelt, by which, with 
the assistance of the agent, the sale was Induced. 

[Ed. Note. — For cases In point, see vol. 40, Cent. Dig. Principal and 
Agent, §§ 636, 637, 643.] 

In Error to the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

Eugène Mackey and James W. Lee, for plaintifïs in error. 
S. S. Mehard, for défendants in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. It is not necessary to refer to the sev- 
eral spécifications in this case. The three points made in the brief 
for plaintifïs in error présent the only questions which it is necessary 
to consider. 

1. The action was brought to reeover damages for injury al- 
leged to hâve been sustained by the plaintifïs below (défendants 
hère) by reason of their having been induced to purchase certain 
property from the défendants below by a false and fraudulent rep- 
résentation of its actual production of petroleum oil, and "that the 
pipe-line statements of the runs of oil from said property showed 
the correctness of the aforesaid représentation." This is a brief, 
but, for the présent purpose, a sufïîcient, abstract of the plaintifts' 
allégation of their cause of action; and that évidence of what the 
pipe-line statements did show was directly pertinent to the issue 
joined upon that allégation seems to us to be obvions. But if the 
only légitima te subject of inquiry had been as to the quantity of 
oil actually produced, regardless of what the pipe-line statements 
showed, yet we could not agrée that those statements ought to hâve 
been excluded. It was not essential to their relevancy that they 
should, in and of themselves, accurately disclose how much oil had 
been really' produced from the premises. There was testimony 
that they did not do so, but they supplied information which, in 
connection with the other évidence, might reasonably be considered 
by the jury in determining that matter for themselves, and this 
sufficed to justify their admission. 
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2. The agent of the plaintiffs below, in making this purchase for 
them, asked and received from the défendants the sum of $8,700 for 
himself. This paj'ment was secretly made, and it is admitted, as 
it must be, that by reason thereof the sellers were precluded from 
maintaining that whatever knowledge the agent had respecting the 
real production of the property was imputable to his principals. 
But it is averred that the learned court erred in declining to rule 
that because, when the plaintiffs below, long afterward, learned 
of this misconduct of their agent, they made it the ground of an 
action against him, they "legalized the payment and receipt of 
such commission, and he thereby became their full agent for ail 
purposes of the purchase, and ail knowledge of the production or 
condition of the property acquired by him at or before the time of 
the sale would be knowledge to his principals, the plaintiffs here- 
in." This proposition was properly negatived. It could not havc 
been affîrmed without holding that a principal, who seeks redress 
against his agent for having wrongfull}' accepted money from those 
with whom he was authorized to deal, thereby discharges the latter 
from ail liabilitj' for a fraud by which they, with his assistance, had 
misled the principal to his hurt. We know of no rule or principle 
of law which would justify us in so deciding. "iVgents are, in a 
sensé, trustées, and they owe to their principals a similar duty to 
that which trustées owe to their cestui que trust"; and it would 
hardly be claimed, we think, that a cestui que trust could not re- 
quire his trustée to account for money he had accepted from per- 
sons whose interest was opposed to that of the trust, without con- 
doning a fraud which had been perpetrated in the course of the 
transaction in connection with which that money had been re- 
ceived. No authority has been cited which lends support to the 
contention that by bringing their action against the agent the de- 
fendants in error ratified the contract which was induced by the 
fraud in which he had participated. The subject-matter of this 
action is not the same as that of the action against the agent; the 
two frauds were difl'erent. Keator v. St. John (C. C.) 42 Fed. 585, 
was an action brought by Keator against St. John on the ground 
that, while St. John was his agent for the purpose of purchasing 
some pine lands, he (St. John) received $18,000 from the other side. 
St. John set up as a défense a former judgment against him of 35,000, 
which he alleged was for the same subject-matter; but, on motion 
for new trial, Mr. Justice Miller said — 

"That the judge of the Circuit Court was right in refusing to hold that the 
first suit was a bar to the second action. The frauds were différent, any 
way. The first fraud for whieh a recovery was sought was for false représen- 
tations made to the plaintiff by St. John as to the value of the property. 
* * * Mr. St. John professed to hâve that knowledge, and made false 
statements about it, for which the jury held him liable in the sum of $5,000. 
That was totally différent from the $18,000 which he actually received as his 
reward from Gillespie [Glasple] for helping to sell their land." Keator et al. 
V. St. John (C. C.) 42 Fed. 585. 

Subsequently Keator sued the seller of the same pine lands, and, 
upon writ of error in that suit, the Court of Appeals for the Eighth 
Circuit said: 
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"It Is further contended that the Circuit Court erred In Instructing the 
jury that the case In hand was not barred by a prevlous recovery in an action 
by Keator & Son against St. John. The merits of this contention can be best 
tested by a brief statement of the facts upon which the défense was based. 
Keator & Son flrst brought an action against St. John to recover damages 
for the same fraud and deceit that Is complained of in the case at bar, and 
in such suit recovered a judgment for $S,000, which judgment has not been 
satisfled. In the course of the trial of the latter suit for fraud and deceit, 
Keator & Son discovered that St. John had received $18,000 from Glaspie of 
the sum which they had paid for the pine lands. They thereupon brought an 
action against St. John for the latter sum, and recovered the amount sued for, 
with interest, which judgment has been paid. The last-mentioned action was 
brought and maintained solely upon the ground that St. John was their agent 
in negotiating the purchase of the pine lands, and that the profit which he 
had secretly made in that transaction througb connivance with Glaspie be- 
longed to his principals. In stating their damages in the présent action, the 
plaintiffs below hâve given crédit for the amount of the second judgment 
which was recovered against St. John, and was by him paid. It is now in- 
sisted that the payment of the second judgment against St. John for $18,000 
and interest opéra ted to satisfy the flrst judgment against him for $5,000 in 
the action for fraud and deceit, and that the satisfaction of the latter judg- 
ment bars a recovery against Glaspie In the présent action. We are of 
opinion that the Circuit Court properly directed the jury to disregard the 
plea of a former recovery, for the reason that the cause of action sued upon 
in the second suit against St. John was totally unlike the cause of action 
in the first suit, and totally unlike the cause of action in the suit at bar. 
There might bave been a recovery against St. John in the second action even 
though no misrepresentations had been made by him as to the quantity of 
timber that the pine lands would yield, and the évidence which was sufficient 
to warrant a recovery in the second suit was utterly insufflcient to justify a 
verdict in the flrst action. Furthermore, the damages recoverable in the re- 
spective suits were essentially différent. Thèse considérations warrant the 
conclusion that the payment of the second judgment against St. John did not 
operate to satisfy the first judgment for fraud and deceit, as was practically 
held by Mr. Justice Miller in Keator v. St. John (0. C.) 42 Fed. 585." Glaspie 
v. Keator, 5 C. C. A. 481, 56 Fed. 210. 

We concur in the views expressed by the learned judges in thèse 
cases, and we think that the position taken by the appellants in 
this one cannot be reconciled with theni. 

3, The cotnplaint of the answer which was made by the court 
below to an inquiry of the jury is without merit. The answer was sim- 
ply responsive to the question propounded. It did not confine attention 
to the aspect of the case which the question presented. On the 
contrary, the learned judge said : 

"And if you acoept that which the parties put in their contract as the 
value of the property, based on a 402-barrel production, and you flnd that 
the production was, in point of fact, less, and, as we stated to you, that there 
was fraud, as we defined before In charging you, then you would be warranted 
In awarding as damages the différence between 402 barrels and what the 
production actually was." 

We find no errer in this record, and therefore the judgment of 
the Circuit Court is affirmed. 
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CERNER CO. et al. t. ENCTCLOP^DIA BRITANNICA CO.» 
(Circuit Court of Appeals, Third Circuit January 11, 1005.) 

No. 53. 

1. COPTBIGHT— INFBINGEMENT— PrELIMINAET INJUNCTION— ReVIEW. 

Tlie granting of a preliminary Injunction in a suit for infringement of 
a copyright being wlthin the discrétion of ttie trial court, an order grant- 
ing tlie same wiil not be set aside ou appeal uniess it is cleariy shown 
that tlie court abused its discrétion, or was mistaken In Its view of ttie 
situation. 

2. Same— Objections not Made at Tbial. 

Wliere, on an application for a preliminary Injunctlon In a suit for In- 
fringement of a copyright, défendant did not object or introduce proof 
to show that complainants' articles, allcged to hâve been tnfringed, were 
not derlved from original sources, such objection could not be considered 
on appeal from an order granting sucli injunctlon. 

8. Same— Lâches. 

Where, In a suit for Infringement of copyright, It appeared that com- 
plainants and their predecessors in tltle had no knowledge of the alleged 
Infringing articles untll December, 1902, less than a year and a half be- 
fore suit brought, aud that complainants prior to that time were not 
charged with notice thereof, and the infringing articles did not appear In 
defendant's publication at first, complainants were not barred by lâches. 

[Ed. Note. — For cases In point, see vol. 11, Cent. Dig. Copyrights, § 70. 

Lâches as a défense to action for infringement of copyright, see notes 
to Taylor v. Sawyer Spindle Co., 22 O. C. A. 211; Rlchardson y. D. M. 
Osborne & Co., 36 C. C. A. 613.] 

Acheson, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 130 Fed. 460. 

John G, Johnson, for appellants. 
Frédéric R. Kellogg, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from an order made in 
the Circuit Court of the United States for the District of New Jersey, 
granting a preliminary injunctlon against the Werner Company and the 
American Newspaper Association, défendants below and appellants 
hère, at the suit of the Fncyclopaedia Britannica Company, complain- 
ant and appellee, restraining the publication of certain articles, entitled 
"Georgia," "Homestead," "Honduras and British Honduras," "Indian 
Territory," "La Fayette" and "Louisiana," in the American édition of 
the Encyclopaedia Britannica, known as the "Werner" édition. The 
bill alleged that the said articles were infringements of certain copy- 
rights owned by complainant and appellee. This injunction was grant- 
ed on bill, answers and affidavits. We are therefore called upon to re- 
view the propriety of the discrétion exercised by the court below, in 
granting a preliminary injunction. 

As the granting or withholding of a preliminary injunction is with- 
in the sound discrétion of the court whose jurisdiction is invoked, re- 
viewing courts are reluctant to interfère with the exercise of this dis- 

* For dissenting opinion, see 134 Fed. 1024. 
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cretion, unless it is made clear that there has been an abuse of such dis- 
crétion, or that the court below was mistaken in the view taken by it 
of the situation, with référence to which the order was made. A care- 
ful reading of the pleadings and moving papers in this case, does not 
convince us that the court below abused its discrétion in the premises. 
or that it was so mistaken in the exercise thereof as to make a reversai 
of its action necessary or proper. 

The wrong complained of being an infringement of copyrights, the 
learned judge of the Circuit Court has received testimony of the com- 
parisons made by expert witnesses, as aids to the court, but has chiefly 
relied, for the making out of a prima facie case, upon such comparisons 
as he himself has made, between the alleged infringing articles pub- 
lished by défendants below, and the copyrighted articles which they are 
alleged to infringe. We incline to the opinion that the learned judge 
has justified himself by thèse comparisons, in making the order com- 
plained of. We therefore refer to his opinion in extenso, as sufficiently 
stating the grounds of his decree. 130 Fed. 460. We purposely ab- 
stain from expres&ing any views of our own, that might seem determin- 
ative of the resuit after final hearing. The suggestion was made by 
counsel for the appellants, at the argument before us, that inasmuch as 
thèse articles are not works of imagination, but are compilations and 
compendiums of facts necessarily gathered from many sources already 
published, the similarity between them results from the common sources 
from which the facts were derived, and further, that it was necessary 
for complainant below, not only to allège but prove that his copyright- 
ed articles were original and not mère copies from other published 
works. 

The bill of complaint does state that the several copyrighted articles 
were the new and original productions of their several authors. The 
prima faciès of this statement, though slight, will serve for the motion 
before the court until some évidence is adduced by défendants to im- 
pugn the originality of the said articles. Considération must be had 
of the truth that it is hard to prove originality, except by the afïidavit 
of the author, and an attempt to prove it is something like attempting 
to prove a négative; that is, that the articles in question are not 
plagiarized. Nevertheless, the right of complainant to maintain a suit 
for infringement of his copyright dépends upon the originality of his 
own production, and some prima facie proof at the hearing must be 
made in this regard. And still more, if the originality is impugned 
by évidence at the hearing, tending to show want of originality, that 
évidence must be overcome by the complainant to the satisfaction oi 
the court. The record discloses no such évidence in the affidavits on 
behalf of the défendants below, nor was the suggestion to which we hâve 
alluded, as made at the argument before us, namely, that the similarity 
of défendants' to complainant's articles was due to their both having 
been derived from common sources, made in the court below, much less 
supported by any testimony. This suggestion, if supported by proof, 
may be very important at the final hearing, or on a motion made at 
any time before final hearing, for a dissolution of the injunction, but 
it cannot now afïect our judgment of the propriety of the order made 
for a spécial injunction, on the case as made before the court below. 
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We hâve also carefully considered the contention of the défendants 
below, that a preliminary injunction shoukl not be allowed, because of 
the lâches of the complainant and his predecessors in title. We think 
this défense has been properly disposed of in the opinion of the learned 
judge of the court below. Not only is there no proof that, at the time 
of the suits of Black v. Ehrich (C. C.) 44 Fed. 793, and Black v. Henry 
G. Allen Co. (C. C.) 56 Fed. 764, either complainant or its predecessors 
in title had any notice of the alleged infringement of the complainant's 
copyrights, by the articles herein referred to, but there is in the record 
an affidavit by Charles Scribner, an agent of the Blacks during the 
iitigation, and produced by the appellants hère, to the efïect that certain 
of the articles charged by the complainant in this suit to be infringe- 
ments, were not found in complainant's tenth volume, thus strongly 
negativing knowledge or notice at that time of the alleged infringe- 
ments. 

The said order is therefore affirmed. 



BICKMORB GALL CURE CO. v. KARNS et al. 

(Circuit Court of Appeals, TLird Circuit February 1, 1905.) 

No. 14. 

1. Unfaib Compétition — Imitation of Labels and Dbess of Goods. 

Wliere two persons are engaged in selling like goods, while nelther can 
acquire the exclusive right to aptly désigna te and describe them, or to 
attractively présent them for sale, witli appropriate directions for their 
use, neither has the right to do any of those things in such manner aa 
to mislead purchasers into the belief tliat his goods are those of his com- 
petitor ; and, where it is shown that the resemblances in such particulars 
are so calculated to mislead that they can reasonably be accounted for 
only on the hypothesis of simulation and design, a case of unfair com- 
pétition Is made out, which entitles the older dealer to an injunction. 
even though actual déception is not shown. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trade-Marks and 
Trade-Names, §§ 78-86. 

Unfair compétition, see notes to Seheuer v. MuUer, 20 C. C. A. 165 ; 
Lare v. Harper & Bros., 30 C. C. A. 376.7 

2. S AME. 

The boxes, cartons, labels, and advertising matter used by complain- 
ant and défendants In the sale of their resjjeetive remédies for galls on 
horses and cattle held to disclose such slmilarity as to évidence a design 
to deceive purchasers on the part of défendants, who entered the business 
after complainant's remedy had become generally known, and to cousti- 
tute unfair compétition. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

For opinion below, see 126 Fed. 573. 

J. F. Gould and Edmund Wetmore, for appellant. 
S. S. Mehard and John G. Johnson, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree dis- 
missing a bill in equity which charged the défendants (hère the 
134 F.— 53 
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appellees) with infringement of certain trade-marks adopted and 
registered by the complainant (hère the appellant) for use upon 
its "gall cure," and also with unfair compétition in trade with 
respect to that commodity. Whether the first-mentioned ground 
for relief was estabUshed need not be decided, for, in our opinion, 
the évidence, in its entirety, at least made out a case of unfair com- 
pétition, and nothing more was requisite to the maintenance of the 
suit. 

A brief statement of the more important facts which the record 
discloses is necessary to a just considération of the rights of the 
respective parties. About 20 years ago, Abiel P. Bickmore put 
his gall cure upon the market. He manufactured and sold it, but 
not very extensively, until about January, 1892, when he transfer- 
red to the appellant ail his rights therein or connected therewith ; 
and that corporation succeeded him in the business, and has since 
actively prosecuted it. Early in the year 1897 the appellees en- 
tered the field by distributing a circular advcrtising their gall cure. 
Mr. Alexander S. Karns himself has testified that this circular was 
copied, to a material extent, from the circular and other publica- 
tions of the appellant; and there can be no doubt, as was said by 
the learned judge below, "that his originally contemplated purpose 
was to use the phraseology of commendation and description long 
used by complainant." The appellant promptly gave notice that 
this was an invasion of its rights, and thereupon the appellees os- 
tensibly undertook to designate, describe, and dress their prcduct 
in such manner as to prevent purchasers exercising such care as is 
ordinarily taken in buying articles of that sort from accepting it 
as being that of the appellant. This we are asked to believe was 
in good faith intended, but we find it impossible to do so. If it had 
been really purposed to distinguish the appellees' gall cure from that 
of the appellant, that purpose might hâve been accomplished with- 
out any curtailment of the right of the appellees to suitably name 
and characterize their own. But the fact is, as the évidence has 
convinced us, that the object actually in view was not to obviate 
confusion, but to escape responsibility for causing it. Undoubted- 
ly, where two persons are engaged in selling like goods, neither of 
them has or can acquire the exclusive privilège to aptly designate 
and describe theni, or to attractively présent them for sale, with 
appropriate directions for their use. But neither of them has the 
right to do any of thèse things in such manner as insidiously to 
mislead purchasers into the belief that his wares are those of his 
competitor; and we cannot agrée that the resemblances in désig- 
nation, description, presentment, and directions which are com- 
plained of in this case "may fairly be attributed to the fact that 
both parties sell remédies of the same kind, and intended to accom- 
plish the same resuit." They exhibit something more than a fam- 
ily likeness. Mutuality of relationship to the same kind of thing 
does not suffice to account for them, and, except upon the hypoth- 
esis of simulation and design, their adaptation to mislead would be 
inexplicable. The two préparations themselves are alike in ap- 
pearance, but this may arise from their being composed of like 



BICKMOEE GALL CURE CO. V. KARNS. 835 

ingrédients, and therefore would not alone be sufficient to warrant 
the inference of fraudulent intent. But the fact that they are so 
nearly the same in color and consistency as scarcely, if at ail, to be 
distinguishable by inspection or use, is not without pertinency, 
because, by reason of that fact, a lesser degree of similarity in the 
devices attending their sale is sufficient to induce the belief that 
they hâve a common origin, than would hâve been requisite if the 
substances themselves had been obviously différent. The appel- 
lant spent a considérable sum in advertising, and had finally suc- 
ceeded in establishing a profitable trade, when the appellees at- 
tempted to appropriate the phraseology which it had long used, 
and so to reap the benefit of its efforts and expenditures. They 
learned that the law would not permit this to be done, and then 
they made some changes ; but they were only colorable. The 
wrongful purpose was neither abandoned nor hindered. It was on- 
ly more speciously, but still potently, pursued. In conséquence 
of its long-continued use of the picture of a working horse, in con- 
nection with the phrase, "Be sure to work the horse," the appel- 
lant's remedy had become well known as "Work the Horse Gall 
Cure" before the appellees applied to their remedy the picture of 
four working horses in connection with the words "Four Horse 
Gall Cure," and the phrase "Always vvork the horse while using the 
cure." Thèse matters, with some slight and unimportant varia- 
tions, prominentlj' appear upon their several packages, circulars, 
display cards, and directions. Their larger boxes, in which the 
smaller ones are delivered to dealers, are of substantially the same 
size, and of exactiy the same shape, as those of the appellant. Both 
are yellow or yellowish in color; and the smaller boxes, in which 
the respective salves are sold at retail, présent like features of cor- 
respondence. It is not practicable to reproduce the several pack- 
ages and publications of the respective parties, and, without doing 
so, it would be difficult to convey an adéquate impression of the 
significance of the particular points of resemblance which they 
display. But this need not be attempted, for the true question is 
not whether the boxes, circulars, advertisements, and directions 
of the appellees are, in their détails, the same, or nearly the same, 
as those of the appellant, but whether the gênerai effect produced 
by those of the appellees is such as would be likely to lead ordinary 
purchasers to accept their gall cure as being that of the appellant; 
and our considération of the évidence, and especially of the ex- 
hibits, has irresistibly led us to the conclusion that it is. The com- 
plainant would hâve been entitled to protection against the attempt 
to deprive it of its trade or customers even if it had not proved 
that such attempt had been successful. McLean v. Fleming, 96 
U. S. 252, 24 L. Ed. 828. The means devised to that end were well 
calculated to mislead, and it was not essential that any particular 
person should hâve been actually misled. Scheuer v. Muller, 74 
Fed. 225, 20 C. C. A. 161; Swift & Co. v. Bronner (C. C.) 125 Fed. 
826. But we may add, without referring to the testimony in détail, 
that we think it sufficiently shows that, in at least some of the in- 
stances to which it relates, the object designed was accomplished. 
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The decree of tlie circuit court is reversed, and the cause will be 
remanded to that court for further proceedings in pursuance of this 
détermination, and in conformity with the foregoing opinion. 



PACIFIC LUMBER CO. v. MOFFAT. 

(Circuit Court of Appeals, Eighth Circuit. December 5, 1904.) 

No. 1,973. 

Pbincipal and Agent— Poweks of Agent— Conteact in Fraud op Prin- 
cipal. 

Defendant's agent In charge of a lumber yard, pursuaut to an agree- 
ment between him and an agent for plaintiff, signed an order on plaiutiff 
in defendant's name for a large quantity of shingles at priées iu execss 
of the market priée, the purpose being to compel défendant without bis 
knowledge to pay a debt due plaintiff by a former owner of tlie yard, 
whlch was insolvent. The order was accepted by plaintifC's agent, and 
placed In escrow to be delivered wheu defendant's manager should quit 
his employment, but, so far as shown, It was never delivered. Hchi, that 
defendant's manager, however broad his authority in the management 
of the business, had no power to blnd him to pay the debt of another; 
and that the order, never havlng been ratifled by défendant, was vvholly 
fraudulent and vold, and would not support an action to recover damages 
for Its breach, although defendant's manager wlthout his knowledge had 
accepted and paid for certain shipments thereunder. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Principal and 
Agent, §§ 313, 314, 589-592.] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

The Pacific Lumber Con pany, plaintiff In error, and plaintiff below, Is a 
Calîfomia corporation engaged exteusively in the manufacture and sale of 
redwood lumber and shingles, and during the year 1897 had made large sales 
of such products to the Chicago Lumber Company of Denver, whieh at the 
end of January, 1898, was indebted to the plaintiff in about the su m of $2,- 
700. On January 31, 1898, the Chicago Lumber Company, having become in- 
solvent, to provide for the payment of its indebtedness to a Denver bank 
of which the défendant, Mofïat, was a managing offlcer, sold, transferred, 
and delivered to the said MofCat its entdre stock of lumber and shingles and 
ail Its assets, and thereupon the said MofCat, as suecessor of the Chicago 
Lumber Company, engaged in the business of dealer in lumber, shingles, and 
lumber products at the same place in Denver, and employed as his agent in 
the management of said business one B. F. Vreelaud, who had been one of 
the offleers of the Chicago Lumber Company, and in the gênerai charge of its 
business. The plaintiff, upon learning of the insolvency of the Chicago Lum- 
ber Company and the sale of its entlre stock in trade and assets to the dé- 
tendant, sent L. D. McDonald, Its agent in charge of its Bastern sales, to 
Denver to endeavor to get payment or security for the said Indebtedness of 
the Chicago Lumber Company to the plaintiff. It was the purpose of Moffat, 
known to Vreelaud, to soon transfer and turn over to a new corporation, to 
be formed for that purpose, the stock in trade and business of deallng in 
lumber and lumber products which Moffat was then carrying on in his own 
name. The plaintiffl's agent, McDonald, conferred with Vreeland, whom he 
found In charge of the defendant's business, respecting the Indebtedness of 
the Chicago Lumber Company to the plaintiff, and, in accordance with an 
agreement then made between said McDonald and said Vreeland, a written 
order was then made, dated at Denver, February 12, 1898, signed "D. H. 
Moffat, By B. ff. Vreeland, Agent," directing the Pacifie Lumber Company 
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to sbip and charge to D. H. Moffiat or his incorporated snccessor, Denver, 
Colo., 90 carloads "Clear" and "Star A Star" redwood sliingles, averaging 
150,000 shiDgles to the car, at tlie prices of $2.40 per thousand for "Clears" 
and $2.20 per tliousand for "Star A Star," delivered at Denver, the brands 
to be narned later ; terms, 60 days, or 2 per cent, discount for cash. This 
order was, In writing at the foot thereof, accepted for the Pacific Lumber 
Company by L. D. McDonald, agent. At the time of such jualdng and ac- 
eeptance of sald order, the market value at Denver of "Clear" riHlwood nhin- 
gles was $2.20 per thousand, and of "Star A Star" redwood shingles .'>2 per 
thousand. The excess of 20 cents per tliousaud above the luarket' jirioow at 
the date of the order amounted upon the wholc order to $2,700. and it v»as 
the expressed purpose and intention of the said McDonald and said Vrec- 
land to thus enable the plaintiff to obtain froni Moffat, over and alxire the 
market \'alue of the shlngles so ordered, the whole amount owing to plaintitï 
by the insolvent Chicago Lumber Company. The said order, thongh arceix- 
ed as aforesaid, was not delivered, but was put in a sealed envelope and in- 
closed in a letter to one C. K. Johnson, of San Francisco. Tlie lettci- is .-is 
f ollows : 

"Denver, Colo., Febry. 12, 1898. 
"C. E. Johnson, Esqr., S. F., Cal. — Dear Sir : We enclose in sealed envelop'- 
a document which we désire to place in your hands as escrow holder — to be 
delivered to Pacific Lumber Co. of your city at such time as Mr. Vreeland may 
cease his connection with D. H. Moffat or his snccessor in lumber business 
in Denver, Colo., otherwise to hold same until such time as you may be called 
upon to deliver the document referred to — to either party on an order signed 
hy both the parties whose signatures are appended. B. F. Vreeland, 

"h. D. McDonald." 

The défendant, Molïat, had no knowledge nor information of the making 
or acceptance of said written order, and it was the purpose and intention of 
the said Vreeland and McDonald to keep the défendant in ignorance thereof 
until such order should be delivered to the plaintifï by said Johnson pursuant 
to the terms and directions of their letter to said Johnson above quoted. 

The défendant, Moffat, gave very sllght attention to thls lumber business 
at Denver during the time it was earried on in his name, but it was prac- 
tically under the control and management of said Vreeland, who, in MoflEat's 
name, bonght of plaintiff several invoices of lumber and lumber products, 
which were paid for, and, among them, reccived and caused to be paid for 
four car loads of shingles as delivered on said written order. xibout April 
1, 1898, MofCat's lumber business and lumber stoclc in Denver was turneti 
over and transferred to the Chicago Lumber & Mauufacturing Company, a 
new corporation, of which said Vreeland hecame président and manager. 

Later, the défendant refused plaiiitifC's demand that he receive and pay 
for 86 car loads of shingles at prices such as are named in said written order. 
and this action was begun to recover $4,515, the excesg of the prices flxed 
in said written order above the market price of the same shingles at Denver 
when this action was begun. Défendant had never authorized nor in any 
way ratifled the said written order, and never learned of its existence until 
October, 1898, and was not fully apprised of its terms until after this action 
was begun. 

Ail thèse matters appeared in the testimony introduced by plaintiff \ipon the 
trial, and it did not appear that sald written order had ever been delivered to 
the plaintiff, or that It was not still held by said Johnson as directed in the 
above quoted letter to hlm. After plaintiff had rested, the jury, under the 
direction of the court, returned their verdict for the défendant. 

J. E. Robinson (William H. Jordan, on the brief), for plaintiff in 
error. 

Gerald Hughes (Charles J. Hughes, Jr., on the brief), for défend- 
ant in error. 

Before SANBORN and HOOK, Circuit Judges, and LOCHREN, 
District Judge. 
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LOCHREN, District Judge, after stating the case as above, delivered 
the opinion of the court, 

The order by Vreeland, as agent of défendant, upon plaintiff for 90 
car loads of shingles at priées 20 cents per tliousand above tlie then 
raarket priées, and the acceptance of the order by McDonald as plain- 
tiff's agent, was the means then devised and adopted by those two 
persons purposely to defraud the défendant by causing him to pay the 
indebtedness of about $2,700 then owing to plaintiff by the insolvent 
Chicago Lumber Company, in which debt the défendant had no con - 
cem. Vreeland's authority as agent to purchase and sell lumber and 
shingles and to manage that business for défendant, however gênerai, 
did not authorize him to obligate and bind his principal to pav the debt 
of another. Mechem on Agency, §§ 307, 313, 392, 400. The testi- 
mony of plaintifî's agent, McDonald, shows clearly that this was the 
scheme agreed upon between thèse persons, and that they figured 
carefully the amount of shingles on which the excess price of 20 cents 
per thousand would cover that debt of the Chicago Lumber Company, 
and made the order for the amount of shingles which would accom- 
plish that resuit. The personal letter of McDonald to Vreeland of 
August 19, 1898, speaks plainly of this device. The alleged contract 
upon which this action is based was therefore entered into by defend- 
ant's agent without authority, and was palpably fraudulent and void as 
to défendant, the fraud being participated in by plaintiff through its 
agent. There is in the évidence no color for claiming that it was 
ratified by défendant, and, indeed, he could not hâve ratified it, as he 
was without knowledge of its terms and the circumstances under which 
it was entered into. Plainly, the moving purpose for entering into this 
contract between thèse two agents was to defraud the défendant. 
There is nothing in the case to indicate that the business of défendant 
then, or for any reasonable time in the then future, could call for such a 
large quantity of shingles, if they could be had at or even somewhat 
l>elow the then market price. The contract was indefinite as to when 
they were to be delivered. The definite matter agreed on was that 
défendant should be made to pay the debt of the insolvent company. 
Not only was ail knowledge of the contract kept from défendant, but 
it was agreed that, while Vreeland should continue in the employ of 
défendant or of the corporation which was expected soon to succeed 
him, the contract should not be delivered to the plaintiff, but, unless 
sooner called in by order signed by Vreeland and McDonald, should 
remain in escrow in the hands of Johnson, to whom it was then trans- 
mitted by express, and in whose hands, and never, so far as appears, 
delivered to plaintifï, it still remains. This secrecy in respect to tlie 
contract for the sale of shingles is convincing évidence that the two 
agents fully appreciated its fraudulent character. Because the alleged 
contract was fraudulent and void, and because it never took effect by 
delivery, there was no évidence upon which a verdict for plaintiff 
could hâve been supported, and the direction of a verdict for the de- 
fendant was right. Commissioners v. Clark, 94 U. S. 278, 284, 24 L. 
Ed. 59. 

The particular assignments of error not abandoned on the argument 
hâve been considered, and are not sustained. 
The judgment is affirmed. 
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EDINBURG COAL CO. v. HUMPHREYS, Judge. 

(Circuit Court of Appeals, Seventh Circuit. January 3, 1905.) 

No. 1,129. 

1. MANDAMUS— JUDICIAL ACTION— NeCESSITY OF DeMAND AND REFUSAI.. 

A wrlt of mancTamus will net be grauted to coiupel action by a court 
for which no application bas beeu maûe to such court. 

[Ed. Note. — For cases in point, see vol. 33, Cent. Dlg. Mandamus, |§ 44- 
46.] 

2. Same— Nature and Grounds. 

The appointment ol' a receiver for a corporation, wlth power to borrow 
monoy, on the fillng of a pétition in involnntary bankruptcy against tbe 
corporation, is within the juri.sdiction of tbe Distrct Court, and neither 
the validity of sucb an order nor tbe elïect tbereon of a subso:iuout dis- 
mlssal of tbe pétition on a findlng tliat the coriioratlon was not subject 
to bankruptcy proceedlngs can be reviewed or determined by the Circuit 
Court of Appeals on an application for a writ of mandamus. 

Mandamus. On demurrer to pétition. 

The pétition hère reprcsents that upon a pétition flled in tbe bankruptcy 
side of the District Court of the United States for tbe Southern District oC 
Illinois, to adjudge the relator an involuntary bankrupt, and tlie résistance 
of the relator, that it was not a conipany engaged princlpally in mercantile 
pursuits, an order was entered finding that the court had no jurisdiction to 
<leclare the relator a bankrupt ; sustaining a demurrer to the pétition ; and 
dismissing the pétition. 

The pétition in the District Court to bave the relator declared a b.'in!:rupt, 
was filed on the fifteenth day of June, 1900, and the order of disuiissal was 
not entered until the sixth day of February, 1903. In the meantime, a re- 
ceiver pendente lite was appointed to eontrol and luanage the proiiercy ; wbo 
was directed to issue receiver's certiflcates to the aniount of flve thousand 
dollars, bearlng intercst at six per cent, and to borrow mouey upon tbe sarae. 

Tbe pétition in this court further represents that the money was raised; 
that the receiver is still In possession of tbe property ; and that the District 
Court is now entertaining a pétition for the sale of the property, to answer 
to the obligations incurred by the receiver in tbe issuanee of the certilicate.s. 
The pétition prays for a writ of mandamus directed to tbe resijoudent, com- 
uianding him forthwith to make such orders and entries as niay be projier, 
and necessary, to enforce its judgment of dismissal ; to restore to the peti- 
tioner completely and eutirely, the property without loss or diminution ; and 
for such other order as niay be made in the premises. 

To this pétition the respondent has demurred upon the following grounds. 
among others : That no proper application has been made by the relator to 
the respondent to take the action askcd for by the former, and no unwarrant- 
able refusai to so act is shown ; that the relator doos not show that be bas a 
clear légal right to the performance of the alleged duty at the hands of the 
respondent; that it does not appear that the law affords no other adéquate 
. and spécifie remedy ; that the relator has other adéquate and spécifie remedy ; 
and that the relator has slept upon its rights for an unreasonable length of 
tinie. 

John M. Dickson, for relator. 

Clinton L. Conkling and James M. Graham, for respondent. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts). Were the pro- 
ceedings in the District Court coram non judice, the relator's pétition 
would fail because of want of application to the District Court before 
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the présentation of the pétition hère. Were this the correct view of 
the relation of the District Court to the relator, the pétition for inan- 
damus would be analogous to a writ of replevin, or a suit in détention, 
looking to the dehvery of the property. In no sucli suit is a writ ever 
issued until demand has been made upon the party withholding the 
property. Under no view of this case, then, can this pétition, on its 
présent averments, be sustained. 

But we do not think that the receivership proceedings in tlie Dis- 
trict Court were coram non judice. Whethcr the relator was a coin- 
pany cngaged principally in mercantile business or not — and whethcr, 
pending such détermination, a receiver should bave been appointed, witli 
authority to borrow money — were judicial questions properly within 
the jurisdiction of the District Court, in the first instance, to détermine. 
So also, what effect the order of dismissal should be held to hâve upon 
the receivership proceedings pending such order, is itself a judicial 
question to be determined according to légal principle, and primarily. 
by the District Court. Blake v. McClung, 172 U. S. 339, 19 Sup. Ct. 
165, 43 L. Ed. 432 ; In re Blake et al., 175 U. S. 114, 20 Sup. Ct. 42, 
44 h. Ed. 94. Questions of this character cannot be revised in this 
court by a writ of mandamus. They must come up through the regular 
channels of appeal and error. 

The demurrer of the respondent is sustained, and the pétition of the 
relator is dismissed. 



RUSSELL et al. v. RUSSELL. 

(Circuit Court of Appeals, Third Circuit. February 1, 1905.) 

No. 32. 

Res Jtjdicata— Mattees Concluded by Deckbe— Effect of Affirmance on 
Otiieb Grounds. 

A question expressly determined by a court of equlty, whose decree Is 
afflrmed on appeal, Is res .ludicata between the parties, although such 
question was not considered by the appellate court, whose affirmance 
was based on other grounds. 

[Ed. Note. — For cases In point, see vol. 30, Cent. DIg. Judgment, §§ 102G, 
1156.] 

Ap]:>eal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see 129 Fed. 434. 

Walter H. Bacon and Robert H. McCarter, for appellants. 
John H. Hazleton, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The conclusion we hâve reached upon 
the question raised by the seventh spécification of error is determinative, 
and no other will be considered. The Circuit Court adjudged that a 
certain indenture of antenuptial agreement, dated November 23, 1892, 
between John Russell of the first part, Herschell Mulford of the second 
part, and Lottie R. Brown of the third part, was "void and of no 
effect," and ordered "that the same be delivered up to be canceled." 
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In a case in which the parties were the same as in this one, and in which 
the same relief was prayed, the Court of Chancery of New Jersey had 
previously entered a final decree (47 Atl. 37) dismissing the bill, and the 
learned judge below was of opinion that if that decree had not been 
appealed from it would hâve precluded the complainant from maintain- 
ing this suit. He said : 

"The vice chancellor, • • ♦ taking the évidence of the agreement as a 
matter of independent and alternative relief, passed upon It, and decided 
adversely to the complainant's rights. If, then, the case stood on his ruiings, 
she would be unquestionably concluded by them." 

Thus far he was clearly right. He added, however : 

"But the appeal removed the case in its entlrety to a higher court, and It Is 
the iudgment there rendered that must contre! ; which bas to be determined 
by the vlews expressed by the court In the opinion flled." 

We are unable to concur in this latter statement, and, as the décision 
of the court below upon the vital question of res judicata was founded 
upon it, we are constrained to hold that its decree was erroneous. The 
judgment in Turley v. Turley, 85 Tenn. 251, 1 S. W. 891, does not sup- 
port it. In that case there had been a reversai, whereas the decree of 
tlie New Jersey court, with which this case is concerned, was affirmed. 
In the one instance the judgment relied upon had been revoked and 
annulled, while in the other it had not ceased to exist, but had been ex- 
pressly continued in force. It was a subsisting judgment of a court 
of compétent jurisdiction. It was rendered in a proceeding between 
the same parties, and it decided, on the merits, the point sought to be 
again controverted. It determined, not merely for that case, but for 
ail cases between the same parties, that the instrument which the court 
below adjudged to be void and of no effect was a valid and effective 
one. Wilson's Executors v. Dean. 131 U. S. 531, 7 Sup. Ct. 1004, 30 
L. Ed. 980 ; Lyon v. Mfg. Co., 125 U. S. 698, 8 Sup. Ct. 1024, 31 L. 
Ed. 839 ; Hughes v. U. S., 71 U. S. 237, 18 L. Ed. 303 ; Baird v. U. S., 
96 U. S. 432, 24 L. Ed. 703 ; Nesbit v. Riverside District, 144 U. S. 
618, 12 Sup. Ct. 746, 36 L. Ed. 562; Johnson Co. v. Wharton, 152 U. 
S. 256, 14 Sup. Ct. 608, 38 L. Ed. 429 ; Westcott v. Edmunds, 68 Pa. 
.34. 

For this reason the decree of the Circuit Court must be reversed, and 
the cause be remanded to that court, with direction to dismiss the bill 
of complaint, with costs. 

It is so ordered. 



UNITED STATES v. WINTER & SMILMH. 

(Circuit Court of Appeals, Second Circuit December 7, 1904.) 

No. 595 (2851). 

CxrBToirs Duties— Classification— Buffalo Hides— Cattlk. 

The hlde of the mud bufifalo of the Stralts SettlementB. an animal 
bllled In the chase, Is not wlthln the provision for "hldes of cattle" In 
Tarlff Act July 24. 1897, o. 11, § 1, Schedule N, par. 437, 30 Stat 151 
[U. S. Comp. St. 1901, p. 1676], but Is free of duty under section 2, Free 
List, par. 664, 30 Stat. 194 [U. S. Comp. St 1901, p. 1688], coverlng 
"hldes not speclally provlded for." 
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Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The décision in question reversed a décision of the Board of 
General Appraisers, which had afErmed the assessment of duty by 
the collector of customs at the port of New York on merchandise 
imported by Winter & Smillie. This merchandise consisted of buf- 
falo hides, which were classified under the provision for "hides of 
cattle," in Tariff Act July 24, 1897, c. 11, § 1, Schedule N, par. 437, 
30 Stat. 151 [U. S. Comp. St. 1901, p. 1676], and which the importers 
contended were free of duty under section 2, Free List, par. GG4, 30 Stat. 
194 [U. S. Comp. St. 1901, p. 1688], as "hides not specially pro- 
vided for." The ground of this contention was that the particular 
kind of buflfaloes from which the hides were taken are not "cattle," 
within the meaning of said paragraph 437, and that therefore the 
hides fall within the provisions of paragraph 664. 

The évidence in the case was to the effect that the hides in ques- 
tion were taken from the mud buffalo of the Straits Settlements, 
an animal that is killed in the chase. 

Compare Rossbach v. U. S., 122 Fed. 1020, 67 C. C. A, 678, affirm- 
ing (C. C.) 116 Fed. 781. 

D. Frank Lloyd, Asst. U. S. Atty. 
Frederick W. Brooks, for importers, 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

At the conclusion of the argument the décision of the Circuit 
Court was affirmed in open court, without opinion ; the merchandise 
being held to be free of duty as contended by the appellees. 



CHRISTOPHER et al. v. NORVELU 

(Circuit Court of Appeals, Flfth Circuit January 24, 1905.) 

No. 1,414. 

National Banks— Mabeied Woman as Stookholdeb— Liabilitt for Assbss- 

MENTS. 

A marrled woman, wlio was a stockholder In a national bank at the 
tlnie it became insolvent, Is subject to the statutory liability for an as- 
sessment made tliereon, at least in tbe absence of any state statute dis- 
abling her from owning the stock In her own rlght 

[Ed. Note. — For cases in point, see vol. 6, Cent Dlg. Banks and Bank- 
ing, § 921. 

Who are Uable as shareholders In national banks, see notes to Beal 
T. Essex Sav. Bank, 15 C. O. A. 130; Earle v. Carson, 46 C. C. A. 503.] 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

H. H. Buckman, for plaintifFs in error. 
Duncan U. Fletcher, for défendant in error. 

Before FARDEE, McCORMICK, and SHEDBY, Circuit Judges. 
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PER CURIAM. The plaintiff in error, Henrietta S. Christoplicr, 
wife of John G. Christopher, was a stockholder in the First National 
Bank of Florida, and as such stockholder was liable under the statutes 
of the United States for the assessment made by the Comptroller of the 
Currency on the stockholders of said bank. See sections 5151-5231, 
Rev. St. U. S. [pages 3465-3507, U. S. Comp. St. 1901]. Even if a 
défense on such line would avail the plaintifï in error, we find nothing- 
in the laws of Florida disabling married women from owning in their 
- own right stock in national banking associations and incurring the lia- 
bilities resulting therefrom. On the whole case we conclude there was 
no error in the judgment of the Circuit Court. See Keyser v. Hitz, 
133 U. S. 139, 10 Sup. Ct. 390, 33 L. Ed. 531. And we say, as said 
by the Suprême Court in that case : 

"But the question as to what property may be reaehed in the enforcement 
of such judgment is iiot before us, and we express no opinion on it." 

The judgment of the Circuit Court is affirmed. 



In re LAWRENCE et al. 
(Circuit Court of Appeals, Second Circuit. December 22, 1904.) 

No. 105. 

lUNKEUPTCT— REVIEW ON APPEAL— FiSDINGS OF FaCT. 

A flnding of fact by a référée, approved by the district judge on re- 
view, wlll not be dlsturbed by the appellate court, unlcss manifestly 
unsupported by the évidence. 

[Ed. Note. — Appeal and revlew in banlîruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

W. M. Marshall, for appellant. 
Albert Reynaud, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. This case dépends upon a question of fact, which 
has been decided adversely to the appellant by the référée, and by the 
district judge in review of the référée. This court should not disturb 
thèse findings, unless they are manifestly unsupported by the évidence. 
So far from this being so, we are of the opinion that the évidence 
abundantly supports them. 

Order afHrmed, with costs. 
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HOFPMAN V. WILSON. 

(Circuit Court of Appeals, Third Circuit January 16, 1905.) 

No. 63. 
On Rehearing. 
For former opinion, see 130 Fed. 694. 

_PER CURIAM. Since the reargument this case has again re- 
ceîved the attentive considération of the court, with the resuit that 
the judges respectively adhère to their views as heretofore exprcssed. 
130 Fed. 694. Therefore the judgment of reversai stands as heretofore 
announced, upon the opinion of the majority of the court on lile. 



EASTMAN V. MAYOR, ETC., OF CITY OF NEW YORK. 
(Circuit Court of Appeals, Second Circuit. December 15, 1904.) 

1. Patents — Validity— Prior Pdbi-ic Use. 

The use of an unpatented invention upon a machine in actual service, 
continued for years without any change therein, although it may hâve 
been expérimental in the beginning, becomes a public use from the time 
the success of the invention is demonstrated, and a patent therel^or issued 
on an application filed more than two years after such time Is invalid. 

2. Same. 

Under section 7, c. 88, Act Mareh 3, 1839, relatlng to patents (5 Stat. 
354), a patent was void if the Invention covered thereby was In public 
use more than two years before the application vpas flled, whether or 
not such use was with the consent or allowance of the inventor, at least 
uniess it appears that the use was frauduleut, surreptitious, and pirat- 
ical. 

3. Same— Surreptitious oe Frauduleut Use. 

Where the inventor of an Improvement in pumps for flre englues had 
the device placed on an engine of whieh he was in charge as engineer, 
where it was publicly tested, and thereafter used successfully for many 
years without material altération, and was shown and explalned by the 
inventor to the manufacturers of the eugine without any injunction of 
secrecy, the action of the manufacturers in placing the device on an 
engine which they subsequently built for another clty dld not involve any 
breach of trust or confidence such as to render the use of the invention 
on the new engine surreptitious, fraudulent, or plratical, and defeat its 
eflfect as a public use, even though tliey knew that the inventor cou- 
templated applying for a patent. 

4. Same— Expérimental Use. 

An Inventor has a reasonable time In which to experiment for the pur- 
pose of perfecting hls invention and demonstrating its utiilty, and the 
time thus spent, if In good faith, is no part of the two-year period of 
limitation. 

5. Same. 

The experiments made during the expérimental use of an invention 
must be in perfecting the Invention as described and shown ; experiments 
made In testing parts of the machine not covered by the Invention will 
not hâve the efCect of extending the two-year period of limitation. 

6. Same. 

As soon as an invention Is completed, viz., in such condition that tho 
inventor can apply for a patent for it, the two-year period of limitatiou 
begius to run, and the application must be made within this period. The 
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fact that the invention has been improved since its original embodlnient 
does not demonstrate that it was then embryonic or incomplète. 

7. SaME— BUBDEN OF PeOOF. 

When a clear case of prier public use Is established, the burden Is on 
the inventor to prove by convlnclng proof that the use was expérimental. 

8. SaME— MiSTAKB OF SOLICITOR. 

The fact that an invontor delayed making application for a patent, 
under the advice of his solicitor, does not prevent the running of the 
statutory period of limitation from a prior public use from rendering the 
patent invalld. 

9. SAME— PXJMP FOE FiBE ENGINE. 

The Knlbbs patent No. 42,920, for an Improvement in flre englue pumps, 
while covering an invention of great merit, was void for prior public 
use of the invention on at least two englnes for more than two years 
prier to the flling of the application. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
See 105 Fed. 631. 

This action was commenced November 13, 1877. The original opinion, sus- 
taining the patent on final hearing, was flled November 9, 1881, and Is re- 
ported under the title of Campbell v. The Mayor, etc. (C. C.) 9 Fed. 500. The 
opinion sustaining the demurrer to supplemental bill Is reported in 35 Fed. 
14. The opinion dismissing the bill en rehearing because of public use for 
more than two years prior to the application Is at 35 Fed. 504, 1 L. R. A. 48. 
The opinion reopening the case for addltional proof upon the question of 
public use and permitting the complainant to show that such use was, as to 
the Inventor, surreptltious and fraudulent, is at 36 Fed. 261. The opinion 
denying complainant's motion to suppress testimony is at 45 Fed. 243. The 
opinion reinstating the original interlocutory decree (9 Fed. .500) on the 
ground that the prier public uses occurred without the knowledge of the 
inventor and while he was using due diligence in perfecting his invention by 
experiment is at 47 Fed. 515. The opinion on exceptions to report of master 
is at 81 Fed. 182. 

John R. Bennett and John J. Delany, Corp. Counsel, for appellants. 

Charles Benner and D. Walter Brown, for appellee and George L- 
Crum. 

William T. Washburn and Mayo W. Hazeltine, for estate of Benja- 
min Richardson. 

Richard L. Sweezy, for intervener, Frédéric A. Davis. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. This is an equity action for the infringement 
of letters patent, No. 4S,920, granted May 24, 1864, to James Knibbs, 
assignor to himself and Marcus P. Norton, for "Improvements in 
Pumps for Steam Fire and other Engine Pumps." 

The inventor conceived the invention April 21, 1860, and applied the 
device to a steam fire engine April 29, 18G0. The application was filed 
May 13, 1864. 

The Patent. 

As stated in the description the nature of the improvement consists 
in the employment of a pipe by means of which the force or discharge 
part of said pump is connectée! to and with the suction or supply part, 
so that one or more discharge pipes or hose may throw streams of 
water at the same time and stroke of the piston. This is accomplished 
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without waste of water, by the opening of a valve or discharge pipe, 
to enable tlie pump to work successfully and without injury in throw- 
ing streams of water. 

The description states that prior to the invention great difficulty had 
been experienced when an engine was required to throw a less number 
of streams than its total capacity permitted. In such circumstances, 
the suction being greater than the discharge, relief could only be ob- 
tained by opening a waste valve and discharging the water npon the 
ground. If this were not done the pump would become strained and 
fiooded and the engine would cease to work. This primitive method 
of relieving the strain was injurious to the engine, wastefu), incon- 
vénient and resulted in flooding the street, thus making it difficult for 
the firemen to operate, particularly in winter when ice was liable to 
form. Ail thèse difficulties and disadvantages were obviated by the in- 
vention. By Connecting the force part with the suction part of tlie 
pump the extra quantity of water thrown into the force part and not dis- 
charged through the hose is conducted back into the supply or suction 
pipe, thus relieving the force part from any excessive quantity of water. 

The connection between the two sections of the pump, as sliown in 
the drawings, is made by means of a pipe placed on the outside of the 
pump, the excessive quantity of water to be returned through this pipe 
to the suction part, being regulated by a valve which remains closed if 
ail the hose pipes are discharging. If less than the whole number of 
pipes are discharging at the same time or stroke of the piston this valve 
must be opened sufficiently to allow the retum of the water which can- 
not be discharged by reason of the closing of some of the hose pipes. 

The claim involved is the second, which is as follows : 

"The Connecting of tlie discharge or force part or section of a steaiu fire 
or other engine pump to and with the suction or supply section thereof by 
means of the tube GG and the regulating- valve H, or an équivalent therefor, 
substantially as and for the purposes hereln deseribed and set fortb." 

The invention, though simple and easily comprehended, was one of 
unusual merit and contributed largely to the success of the steam fire 
engine. The testimony shows that prior to the application of the 
Knibbs device to the engine it was not an effective and reliable machine ; 
af terwards, there was little difficulty in operating with a limited number 
of hose pipes without waste of water or damage to the engine. 

The Défenses. 

The usual défenses of anticipation, lack of invention and noninfringe- 
ment were interposed and are reasserted by the assignments of error. 
We do not deem it necessary to discuss any of thèse défenses fùrther 
than to say that were they the only obstacles in the complainant's path 
it would not be difficult to sustain the decree. Infringement, though 
not admitted, is not seriously disputed. 

The principal controversy, during the quarter of a century that this 
litigation has occupied the attention of the courts, arises over the dé- 
fense of public use for more than two years prior to the filing of the 
application. The application was filed May 13, 1864, so that a well- 
established case of public use, prior to May 13, 1863, will invalidate the 
patent. The défendant insists that the proofs show that before May 
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13, 1862, the invention was publicly on the fire engines "Arba Readc" 
and "Jason C. Osgood," in the city of Troy, N. Y., on the "Phœnix," 
in the city of Hartford, Conn., on the "Atlantic," in the city of Law- 
rence, Mass., and on the "Gov. Hill," in the city of Concord, N. H. 
Tliat the Knibbs device was placed on each of thèse engines and pub- 
licly used, prior to May 13, 1862, is established by convincing proof. 
The facts, however, differ in each instance, and, as it will subserve no 
useful purpose to state the évidence in its entirety, we hâve selected the 
prior uses in connection with the Osgood and the Phœnix — and inci- 
dentally the Arba Reade — as presenting ail the facts necessary to a com- 
plète détermination of the controversy. 

The Arba Reade. 

Knibbs, the patentée, was the engineer in charge of the steam 
fire engine Arba Reade, manufactured by the Amoskeag Manu- 
facturing Company, of Manchester, N. H., and delivered to the 
Troy fire department March 28, 1S60. On April 21, 1860, while 
the Reade was operating at a fire in Troy, it became necessary, in 
order to relieve the pressure on the pump, to open one of the gâtes 
and discharge the water onto the street, thereby causing some 
damage. The idea immediately occurred to Knibbs of reUeving 
the pressure by the means described in the patent. Before the 
30th of the same month he had connected the discharge section 
with the supply section of the pump by means of a crooked pipe 
with a globe regulating valve seated therein, the mechanism being 
the exact mechanical counterpart for that described in the patent 
four years afterwards. On April 30, 1860, the Reade was taken out 
and publicly tested, the officiai entry being "AH worked well dur- 
ing trial at Fulton Street." The device originally placed on the 
Reade remained unaltered for nearly three years, during which time 
the engine was in constant use by the fire department of Troy and 
was several times the subject of public exhibition. On one occa- 
sion, about the middle of July, 1860, when the agent of the Amos- 
keag Company w-as at Tro}^, for the purpose of receiving pay for 
the Reade, there was a successful public exhibition at Green Island 
during which the relief valve and water passage was the subject of 
examination, the agent remarking "that it seemed to operate very 
nicely." Knibbs replied that they could hardly hâve gotten on 
without it and that as soon as he had it patented he would like to 
open a correspondence with the Amoskeag Company. 

As early, then, as July, 1860, the necessity for a patent had oc- 
curred to Knibbs, not for any new or improved device, but for the 
mechanism then on the Reade, which, after a trial of nearly three 
months, had proved to be a practically successful operative de- 
vice. If the apparatus were inchoate it is évident that Knibbs did 
not so consider it, for in his judgment it was ready for patenting 
in 1860. From the time it was placed upon the engine, in April, 
1860, until February 12, 1863, when a larger pipe and an automatic 
valve were substituted, the engine was in constant use in circum- 
stances which required the fréquent opération of the relieving 
mechanism and seems to hâve given entire satisfaction. This use 
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v/as fréquent, satisfactory, successful, public, open and notorious. 
The device was explained by the inventer to many interested per- 
sons and among others to the employés of the Amoskeag Company, 
including its mechanical engincer. This company, it will be re- 
membered, built the Reade and was engaged in the business of 
manufacturing steam tire engines. That the change of February 
12, 1863, — when a two-inch pipe one foot in length was substituted 
for a one-inch pipe two feet in length and an automatic valve was 
substituted for a hand valve — did not go to the essence of the in- 
vention or change its character is dcmonstrated by an examinatioa 
of the patent itself, which makes no référence to the diameter or 
length of the tube or the character of the valve. The valve shown 
in the drawing is a hand valve. Any valve-regulated connection 
between the two sections of the pump, whether the tube be large 
or small, inside or outside, is within the claim. The change was an 
improvement, but nothing more. 

The Osgood, 

The chief of the fire department of Troy, who, until March 23, 
1861, had been captain of the Arba Reade Company, wrote, under 
date of March 26, 1861, to the gênerai agent of the Amoskeag Com- 
pany, asking how soon and at what price he could furnish the city 
another engine, "same as the Arba Reade." The negotiations thus 
commenced culminated in an order for the Jason C. Osgood. The 
language of the order, so far as it is necessary to refer thereto, is 
as follows: 

"City of Troy, N. Y., Atig. 22nd, 1861, by J. C. Osgood. 
"One steam fire engine like the 'Arba Reade' except the follovving, viz. 
steam cylinder llttle hlgher, water connection inside," etc. 

There is a dispute as to who suggested the inside water connec- 
tion. Knibbs says that he proposed the change, but there is évi- 
dence to the efifect that the suggestion came from the mechanical 
engineer of the Amoskeag Company. In strong corroboration of 
the défendants' contention in this regard is the letter, written Au- 
gust 12, 1861, by Starbuck — the Troy Chief — to the company, in 
which he says, speaking of the pump connection, "Mr. Bean sug- 
gested having that an inside fix." Bean was the mechanical en- 
gineer of the Amoskeag Company. 

We do not deem it important to détermine who made the orig- 
inal suggestion, as in our view it is immaterial. The inside con- 
nection was placed on the Osgood with the knowledge and concur- 
rence of Knibbs and ail interested parties. So much is certain. It 
probably was an improvement, as ail of the apparatus, except the 
valve wheel, was safely eut of the way and the entire structure was 
more symmetrical and compact. But, whether outside or inside, 
the connection was a perfect embodiment of the invention. 

The Osgood was completed and sent to Troy in January, 1862, 
with the Knibbs invention thereon in its latest and most improved 
form. The pump sections were connected by a two-inch inside pas- 
sage or opening. The improvements made a year later on the 
Reade only increased the diameter of the connection passage to con- 
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form to that of the Osgood. If, then, the improved engine oper- 
ated, if she did her work satisfactorily, it would seem that the 
proposition that her use thereafter by the fire department for the 
four months preceding May l'a, 18C2, was a prior public use can- 
not be controverted. 

On January 17, 1862, the Osgood was tested and the Knibbs de- 
vice worked successfully. Knibbs was présent and ran the en- 
gine. The entry in the officiai record bock is as follows: 

"Friday, Jany. 17. 

"Quiet, steamer Osgood tried by crew of Read (fuel furnlsh. by Read) 
from new hydrant corner of Third & Division. Work well, made 25 Ibs. 
steam 5 minutes ; run around pump worked satisfactory : steam valve too 
much lap." 

On the 27th of January, 1862, the Osgood was put in commission, 
with her own engineer, and remained in the service of the city for years, 
performing her work efficiently and well. The Knibbs device was on 
the engine at least as late as December, 1878, when the testimony 
of her engineer was taken, and had worked successfully without 
change during the entire period. The officiai record shows that 
she was actually engaged in extinguishing fires on February 22, 
April 2 and May 10, 1862, the latter being the most extensive fire 
in the history of the city, destroying a vast amount of property. 

The Osgood was ordered, in the due course of business, by the city 
of Troy for use in the city's fire department. She was built, delivered 
and used by the city as the other engines were built, delivered and used. 
That she should hâve the pump connection, iron wheels "and other 
obvious improvements" was part of the spécifications for her construc- 
tion. 

Knibbs knew the détails of the Osgood's inside pump connection, of 
her arrivai at Troy, her satisfactory test in January, her subséquent pub- 
lic employment by the city and her complète and unquestioned success. 

It is not easy to see how attaching the Knibbs device to the Osgood 
in such circumstances can be regarded as an experiment; but assum- 
ing it to be such, the moment its success was demonstrated the experi- 
ment became merged in the invention. Nothing more was needed, ail 
doubt was then removed, the use ceased to be expérimental, the inven- 
tion became an accomplished fact. No one ever suggested any change 
in or addition to the Osgood's pump after the trial test and no change 
or addition was ever made. Knibbs testified that from the time she 
was accepted and put into commission as one of the city engines he 
never ran her or made inquiries regarding her. 

The Phœnix. 

It is admitted by the complainant that the steam fire engine Phœnix 
was built by the Amoskeag Company for the city of Hartford, Conn., 
delivered to the city on November 9, 1861, and used as part of the 
Hartford fire department for at least 25 years thereafter. The de- 
fendants admit that the prior use of the Phœnix was without the knowl- 
edge or consent of Knibbs. Unquestionably the Phœnix had upon it 
the patented device for may years subséquent to June, 1865, but the 
complainant contends that it was then placed upon the engine, when 
134 F.— 54 
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she was sent back to the Amoskeag Company for repairs. The de- 
fendants insist that the relief mechanism was a part of her original 
construction and was never removed or changed. The only question 
of fact, therefore, relates to this controversy. 

The Phcenix was ordered in July, 1861, the order appearing on the 
Amoskeag's books August 21, 1861, the day before the date of the 
Osgood order. The construction of the two engines being substan- 
tially contemporaneous it might be inferred that so obvious an ini- 
provement as the relief mechanism would not be placed upon one and 
omitted from the other, but the matter is not left to inference. The 
engineer of the Phœnix, who represented the city, and the engineer of 
the Amoskeag Company both concur in stating that the engine when 
delivered was provided with the relief mechanism. The Phœnix was 
originally constructed to be drawn by hand and was delivered with the 
hand rigging upon her. This remained until the department was re- 
organized and transformed from a volunteer to a paid department in 
December, 1864. Two photographs of the Phœnix are in évidence 
which must hâve been taken prior to December, 1864, for they show 
the hand rigging which was not removed until that date. They also 
show the relieving mechanism, or such portion thereof as was visible, 
viz. : the valve stem and wheel. The démonstration is complète that 
the Knibbs device was on the engine prior to June, 1865, when the 
repairs were made, and as it is not pretended that it was added inter- 
mediate the date of delivery and the date of the gênerai repairs, the 
presumption is conclusive that the device was on the Phœnix when she 
first arrived in Hartford. 

The repairs authorized in June, 1865, were new boiler tubes and new 
tires, but not a new pump or changes in the old pump. In some way 
the relief device got on the Phcenix, for it was there in 1888 when the 
testimony was taken. How did it get there if not when the engine 
was built in the autumn of 1861? In the absence of any reliable testi- 
mony to the contrary the court has no alternative but to find that relief 
mechanism was part of the original construction. Indeed, the court 
understands that complainant does not seriously contend to the con- 
trary but does maintain that the évidence shows that the device was 
placed there secretly and without authority. 

The judge of the Circuit Court reviews with care ail the proof re- 
lating to the Phœnix and reaches the conclusion, in which we fully 
agrée, that the Phœnix as originally constructed had upon it the 
Knibbs device. Campbell v. Mayor (C. C.) 47 Fed. 515, 517. 

We hâve, then, leaving out of view the other engines built by the 
Amoskeag Company, three plain and unmistakable instances of prior 
use — the Reade, the Osgood and the Phœnix. The fiirst was in public 
use four years and thirteen days, the second two years, three months and 
twenty-six days and the third two years, six months and three days be- 
fore the application for the patent. The use of the Reade is compli- 
cated by a number of considérations which do not apply to the others 
and hereafter we shall confine the discussion to the Osgood and 
Phœnix. The principal différence between thèse two is that the use 
of the Osgood was with the knowledge and consent of Knibbs and the 
use of the Phœnix was not. 
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The Law of Prior Public Use. 

Before proceeding further it is well to ascertain what is the law as 
applicable to this situation. The patent was applied for and granted 
in May, 1864. At that time the act of 1839 — explaining, supplementing 
and superseding the act of 1836 — was in force. Act March 3, 1839, c. 
88, 5 Stat. 354. The seventh section of that act is as follows : 

"Sec. 7. • * • That every person or corporation who bas. or shall 
hâve, purchased or construeted an.y newly Invented machine, iiuuiufMctm-e. 
or composition of matter, prior to the application by the inventor or discov- 
erer for a patent, shall be held to possoss the right to use, and vend to 
others to be used, the spécifie machine, manufacture, or comjiosition of mat- 
ter so made or purchased, without liability therefor to the inventor, or any 
other person interested in such invention ; and no patent shall be held to 
,be invalid, by reason of such purchase, sale, or use prior to the application for 
a patent as aforesald, except on proof of abandonment of such invention to 
the public ; or that such purchase, sale, or prior use bas been for more than 
two years prior to such application for a patent." 

The last clause of this section, which is particularly applicable 
to this controversy, has been condensed and tersely stated by Mr. 
Walker in his work on Patents (Fourth Ed. § 93) as follows : 

"A patent is void if the invention covered thereby was in public use or on 
sale earlier than two years before the application for the patent," 

The entire subject has been thoroughly examined and the con- 
clusion of the Suprême Court stated in Andrews v. Hovey, 123 U. 
S. 267, 8 Sup. Ct. 101, 31 L. Ed. 160, and reaffirmed, after a second 
exhaustive examination, in the same case, 124 U. S. 694, 8 Sup. Ct. 
676, 31 L. Ed. 557. The question now at issue was directly in- 
volved in that case. The court says, speaking of the numerous 
défenses : 

"It is necessary to consider only one of them, whlch. In our view, is fatal 
to the validity of the patent, and that is, that the invention was used in 
public at Cortland, in the state of New York, by others than Green (the in- 
ventor) more than two years before the application for the patent." 

The court says, in construing the section quoted supra: 

"The évident intention of Congress was to take away the right (vrhieli 
existed under the act of 1836) to obtain a patent after an Invention had for 
a long period of time been in public use without the consent or allowance of 
the inventor ; it limited that period to two years, whether the inventor had 
or had not consented to or allowed the public use." 

After an examination of every reported case upon the rehearing 
the court was confirmed in its opinion that its former décision was 
correct and closes the elaborate discussion in the following lauguage: 

"The second clause of the seventh section seems to us to clearly intend, 
that, where the purchase, sale, or prior use referred to In it has been for 
more than two years prior to the application, the patent shall be held to be 
invalid, without regard to the consent or allowance of the inventor. Other- 
wlse the statute cannot be given its full effect and meaning." 

Among the authorities thus examined and overruled was Camp- 
bell V. The Mayor, 20 Blatchf. 67, 9 Fed. 500, which was the orig- 
inal décision holding the Knibbs patent valid. 
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Surreptitious Use. 

As before stated the Phœnix was sold and delivered to the city of 
Hartford and paid for November 9, 1861. She was used by the city 
thereafter for many years publicly, as part of the Hartford fire de- 
partaient. It cannot be pretended that the Phœnix did not contain 
a perfect and complète development of the invention. The only 
contention as to the Pliœnix is that this use of the relief mechaîiisii! 
was unknown to and unauthorized by the inventor and that tlu- 
sale to and use by the city, thoupjh open and notorious, was "fraud- 
ulent, surreptitious and piratical." 

In distinguishing the Driven Well Case from Kendall v. Winsor, 
21 How. 322, 16 L. Ed. 165, the court, in Andrews v. Plovey, 124 
U. S. 708, 8 Sup. Ct. 680, 31 L. Ed. 557, makes use of this language : 

"It raay be that a fraudulent, surreptitious, and piratical purchase or con- 
struction or use of an invention prior to the application for the patent wonld 
not affect the rights of the patentée under either clause of the seventh sec- 
tion." 

The complainant seizes upon this language as creating a broad 
exception to the gênerai rule and insists that the facts regarding the 
Phœnix establish such a use. The doctrine thus enunciated, though 
not advanced until the argument at the rehearing, may be a fair 
statement of the law where the facts justify a finding of fraud and 
piracy. The court, immediately after the statement quoted, says : 

"But the présent Is not such a case as that which exlsted In Kendall v. 

Winsor." 

The driven well was invented by Green in 1861. The applica- 
tion for the patent was filed in March, 1866. A public exhibition 
was made in 1861. More than two years prior to the application 
Suggett and Mudge put down nine wells having obtained their 
knowledge from Green and having acted without his knowledgc, 
allowance and consent. 

"There Is nothing," says the court, "that indicates In regard to thèse wells 
fraud or piracy or surreptitiousness. In the sensé of the décision in Kendall 
V. Winsor." 

In other words, a person may obtain his knowledge of an in- 
vention direct from the inventor and may practice it publicly with- 
out his knowledge or consent and such use will invalidate a pat- 
ent unless the application is filed within the statutory period there- 
after. In order to relieve the inventor from the conséquences of 
such use, assuming that relief is possible, it must appear that the 
knowledge was obtained by déception and that the use was fraud- 
ulent or piratical. The meaning of "fraudulent" is too well known 
to require définition, but it may be wise to recur to the meaning of 
the other adjectives used by the Suprême Court. "Surreptitious" 
means, "Fraudulently obtained. Falsely crept in. Obtained by 
falsehood, fraud or stealth, by suppression or concealment of facts." 
"Piratical" means, "Acquired by piracy or robbery." It is entirely 
cîear that when the courts hâve used thèse words in patent causes 
they intended them to apply to acts donc mala fîde, clandestinely, 
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treacherously and by means of falsehood, fraud or breach of trust, 
It is equally clear that they hâve never been used to characterize 
knowledge obtained openly in the due course of business or ap- 
plied to an act which is neither malum prohibitum nor malum in se. 
Kendall v. Winsor was an action at law. The jury found for the 
plaintifï. The défendant sued out a writ of error. One of the in- 
structions to the jury sustained by the Suprême Court was: 

"That If Aldridge, under a pledge of secreey, obtained knowledge of the 
plaintiff's machine — and he had not abandoned It to the public — and there- 
upon, at the Instigation of the défendants, and with the knowledge, on their 
part, of the surreptitionsness of his acts, constructed machines for the de- 
fendants, they would not hâve the right to continue to use the same after the 
date of the plaintifif's letters patent." 

There was testimony to show that the inventor did not work the 
patented machines in public and that he pledged his employés to secreey. 
No one who did not take such a pledre was allowed to view the ma- 
chines. One of thèse workmen was Aldridge who obtained his knowl- 
edge by promising not to divulge the inventor's secret and, tbereafter, 
deserted his employer and entered into an arrangement with the de- 
fendants to copy the patented machine for them, and did so. In plain 
language Aldridge stole the invention and sold it to the défendants with 
their knowledge and procurement. At least the testimony warranted 
such a conclusion and the jury so found. 

The controversy arose wholly under the first clause of the seventh 
section of the act of 1839, and it will be more and more manifest as we 
proceed that neither on the facts nor the law has the décision any but 
a remote bearing on the questions now in issue. 

Pennock v. Dialogue, 2 Pet. 1, 7 L. Ed. 327, was decided before the 
act of 1836 and has no bearing upon the case at bar apart from the fact 
that Mr. Justice Story asserts, tentatively, what may for the purposes of 
this case be conceded, that "in respect to a use by piracy, it is not clear, 
that any such fraudulent use is within the intent of the statute; and 
upon gênerai principles, it might well be held excluded." 

Shaw v. Cooper, 7 Pet. 292, 8 L. Ed. 689, arose under the act of 
April 17, 1800, c. 25, 2 Stat. 37, and simply réitérâtes the opinion oE 
Mr. Justice Story, just quoted. It throws little light upon the présent 
controversy although it may not be inappropriate to note that the judg- 
ment for the défendant was affirmed aithough the plaintifï gave évi- 
dence that for the purpose of making experiments he imparted the 
secret of the invention to his brother who subsequently divulged it for 
a reward. The court observed : 

"Whatever may be the intention of the inventor. If he suffers his invention 
to go into public use through any means whatsoever, wlthout an immédiate 
assertion of his right he is not entitled to a patent; nor will a patent ob- 
tained under such circumstances protect his right." 

In Smith & Griggs Mfg. Co. v. Sprague, 123 U. S. 249, the court, 
at page 256, 8 Sup. Ct. 122, at page 126 (31 L. Ed. 141), says: 

"The thing Implled as excepted out of the prohibition of the statute Is a 
use whleh may be properly characterized as substantially for purposes of 
experiment. Where the substantial use is not for that purpose, but is other- 
wise public, and for more than two years prior to the application, it cornes 
within the prohibition." 
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A not unreasonable construction of this language is that an expéri- 
mental use is the only one excepted, the fair implication being that a 
surreptitious use is not excepted. 

Pierson v. Eagle Screw Co., 3 Story, 403, Fed. Cas. No. 11,156, wa? 
an action at law, tried in 1844 before Mr. Justice Story and a jury. 
There was no dispute as to the facts ; but what the facts were relating 
to the surreptitious use of the invention by the defendant's vendor, does 
not appear. It may bé safe, however, to assume that he was guilt\- 
of grossly unfair conduct, otherwise the court would hardly hâve been 
justified, when explaining the law to the jury, in using such expressions 
as the following: 

"A mère wrongdoer, who by fraud or artifice, or gross misconduct, had got- 
ten knowledge of tlie patentee's invention." 
"A person who pirates ttie invention of any party." 

Again, in speaking of the first clause of section 7 of the act of 1839, 

the judge charged the jury that : 

"It could never bave been the intention of this clause to confer on a fraud- 
ulent purchaser, or a purchaser vvitli full notice a right to vise au invention 
pirated from the original Inventor by wrong." 

The question, virhat constitutes a fraudulent, piratical or wrongfu! 
appropriation, sale or use of the invention, is left very much as the 
earlier authorities leave it, in obscurity. We hâve been referred to no 
case since the clear exposition of the law in Andrews v. Hovey where 
a plain case of public use earlier than two years before the application 
for the patent has been held to be ineffectuai as a défense because the 
use was surreptitious. When the question is fairly presented it may 
be that the courts will hesitate to introduce exceptions to the rule as 
broadly stated by the Suprême Court, with the confusion and uncer 
tainty incident thereto. 

If it be once understood that the object of the act "was to require 
the inventor to see to it that he filed his application within two years 
from the completion of his invention, so as to eut off ail question of 
the defeat of his patent by a use or sale of it by others more than two 
years prior to his application," the courts will no longer be vexed by 
the perplexing questions which must frequently arise when the intent 
of the user and the bona fîdes of the use are questions to be determined 
on oral testimony. Isolated instances of injustice to inventors may 
resuit, but the remedy is certain and sure. The inventor is master of 
the situation and has it in his power by prompt action to make the 
défense of prior public use impossible. Surely two years after he has 
completed his invention is ample time in which to file his application. 
If he fails to take so simple and reasonable a précaution why should 
it not be said that the risk is his and that he cannot complain of the 
conséquences of his own supineness? 

Phœnix Use not Fraudulent. 

We do not deem it necessary to décide the question just stated for the 
reason that we are unable to find that the sale and use of the Phœnix 
was either fraudulent, surreptitious or piratical. The purchase and use 
by the city of Hartford was in the usual course of business and was 
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in perfect good faith so far as the city officiais vvere coiicerned. No 
unfair conduct car. be, and, indeed, none is imputed to tliem. 

Was the Amoskeag Company guilty of fraud or surreption? The 
judge of the Circuit Court, in the opinion dismissing the bill, 35 Fed. 
504, after the décision in Andrews v. Hovey, finds expressly that there 
was nothing fraudulent, sûrreptitious or piratical in the conduct of the 
officers of the Amoskeag Company and he sees no way to distinguish 
their acts from those of Suggett and Mudge in putting down the driven 
wells without the knovvledge of the inventor. Subsequently, after 
additional proofs were taken, tlie judge still refused to find that there 
was anything fraudulent in the use of the Phcenix and other engines, 
but he says tliat it was "a breach of trust and confidence not wicked 
and probably not thougbt to be wrong." He also finds that the 
Amoskeag people appear to hâve thought that Knibbs had no right 
"which they were invading." 

It may be doubted whether this finding is sufficient to warrant the 
conclusion that the use was sûrreptitious, fraudulent and piratical, but 
it is unnecessary to décide the point for the reason that we are unable 
to find that the officers of the Amoskeag Company were guilty of a 
breach of trust and confidence. 

Where a breach of contract is alleged the first step is to prove 
the contract. The same is true of a breach of trust. Where there 
is no relation of trust there can be no breach of trust. Knibbs was 
engineer of the Arba Reade in the employ of the city of Troy. The 
city needed another engine and contracted with the Amoskeag 
Company to build it. Knibbs was never employed by the Com- 
pany or asked to furnish information or advice in the construction 
of the new engine — the Osgood. He had no relations of any kind 
with the Company. At the request of the chief engineer and with 
the consent of the city's fire commissioners the invention was placed 
upon the Osgood. Knibbs did not employ the Amoskeag Company 
"to embody the invention to enable him to continue his expéri- 
mental use." He explained his invention in the summer and au- 
tumn of 1860 to the officers of the company, after the invention had 
been on public exhibition, and he testifies that he then referrcd 
to the subject of a patent. He also testifies that he told Beau when 
the Osgood was under discussion that he wanted his device placed 
on the engine for expérimental purposes only. The natural inter- 
prétation of this remark is that he desired to know whether "an in- 
side fix" were feasible. Bean could not hâve understood him to 
mean that he wished a device, the utility of which had not been 
proved or tested, placed upon the engine in order that he might 
make it successful b)' subséquent experiment. Neither Bean nor 
the fire commissioners would hâve consented to any such use of the 
city's property. The city bought the engine, not as an experiment 
but as a completed and efficacious machine, ready for immédiate 
use. At no time were any disclosures made by Knibbs under the 
seal of secrecy ; at no time was any information imparted in con- 
fidence. Indeed, vi'iien the Osgood was ordered the invention had 
been in open and notorious use upon the Reade for more than a year 
and the invention was as well understood by Bean as by Knibbs. 
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There covild, tlierefore, be no secret information împarted in tlie 
summer of 1861 ; there was none to impart. At no time did Knil^bs 
request the officers of the Amoskeag Company to regard their 
knowledge of tlie invention as secret or confidential. 

We are unable to distinguish the case from Andrews v. Hove)'. 
In both cases there was a public exhibition of the invention ; in both 
the user derived his knowledge from the inventor; in both the use 
was without the consent of the inventor. It is impossible on any 
rational theory to hold the one honest and innocent and the other 
fraudaient and piratical. 

The fact that the officers of the Amoskeag Company knew that 
Knibbs thought of having the invention patented and that he wish- 
ed the device applied to the Osgood for the purposes of expérimenta- 
tion by him does not alter the légal aspect of the case. If a pat- 
ent were obtained they took the risk of being treated as infringers 
in case the application was made prior to the use, but until tlien 
they were as free as any other person to use information which was 
open to any one who had curiosity enough to examine the Arba 
Reade. 

If the mère announcement of an intention to patent has the efïect 
contended for by the complainant it will only be necessary to make 
the announcement gênerai to extend indefînitely the monopoly of 
the patent. The patent law recognizes the rights of the public as 
well as of the inventor and at ail stages of the proceedings requires 
that he act with reasonable promptness. The contention that the 
Amoskeag Company was debarred from doing what any other man- 
ufacturing company could hâve done with propriety cannot be 
maintained. It is not doubted that another manufacturer to whom 
the device had been explained by Knibbs could hâve placed it on 
a new engine without being subjected to a charge of fraud. It is 
argued that "a surreptitious use is a secret invasion of another's 
rights, and it is in évidence that Mr. Knibbs knew nothing of this 
misuse of his invention." But the Suprême Court has said not only 
that knowledge is unnecessary, but that proof of the absence of 
knowledge of the inventor does not render the use surreptitious. 

The contention that the invention was not completed till Feb- 
ruary 13, 1863, and that a use prior to that date was during the 
expérimental period, can be treated more appropriately when we 
coma to consider the use of the Osgood. 

Osgood Use Not Expérimental. 

There is no prêteuse that there was anything surreptitious, fraud- 
ulent or piratical in the use of the Osgood. If we accept the testi- 
mony of Knibbs, and we do so for présent purposes, the mechanism 
was placed upon her at his request for the purposes of experiment. 
From her arrivai at Troy in January he was familiar with ail the 
détails of her construction and made the first test on January 17, 
1862, which demonstrated the success of her relief connection. 

That the Osgood contained the invention in its completed con- 
dition is admitted. Knibbs testified: 
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"Question. Did you rfigard thiis valve of 18G0 at tliR timp, or subsdinontly 
down to 1863, «s a j)oi'fected or practical contrivanfo? Answer. It was uot 
perfected. Question. Do I under.stand you tliat It never vv'as perfectod or 
practical down to 3863? Answer. Not In tlie Arba Reade steamer. Question. 
Was it ever on any otlier steanier? Answer. It was on tlie J. C. Osgood No. 
3, of Troy, put on that engine at my request." 

Again, as showing that in the opinion of the inventer it was a 
complète invention and ready for patenting in January, 1863, Knibbs 
testifîes: 

"As soon as I savv the suecessful working of it on the J. C. Osgood I. an- 
plied to Mr. Norton (the patent soliciter) as to what course to pursuc." 

Tlie only question, therefore, regarding the use on the Osgood 
which is even debatable, is whether it was an expérimental use or 
occurring within the expérimental period. 

Law of Expérimental Use. 

The law upon the question of expérimental use is well settled 
and counsel do not disagree regarding it. It is the duty of the 
inventor to file his application within two years from the comple- 
tion of his invention. He is permitted to take the time necessary 
to complète the invention and to make experiments for that pur- 
pose, but the moment the invention is completed the two-year pe- 
riod begins to run. The leading case is Elizabeth v. Pavement 
Company, 97 U. S. 126, 24 L. Ed. 1000. An expérimental public 
use of six years was there held not to be unreasonable. The in- 
vention was for a pavement and durability was the principal ob- 
ject sought to be attained. An invention must not only be new, it 
must also be useful. A pavement that would not last six years 
was useless, no one would want it, no one would incur the expense 
of laying it down. There is but one way to ascertain whether a 
newly invented pavement is durable and that is to test it by public 
use. A trial of two years will demonstrate nothing. It may stand 
the test for that period and then suddenly disintegrate. Thèse 
were the considérations which induced the court to uphold the 
Nicholson patent. As we shall presently see there were no such 
problems to be solved in the case in hand. 

Smith & Griggs Mfg. Co. v. Sprague, supra, is authority for the 
foUowing propositions : 

First. Where it is clearl}' shown that there was a public use of an 
invention by the inventor for more than tv/o years prior to tlie 
application the burden rests on him to establish by convincing 
proof that the use was for the purpose of perfecting an incomplète 
invention by tests and experiments. 

Second. Where the invention is one of many embodied in a sin- 
gle machine or where the device contains features not included in 
the invention or covered by the claims, experiments intended to 
produce more perfect working of thèse extrinsic features are not 
such as will prevent the running of the statutory limitation. îii 
other words, the experiments must be made for the purpose of d^ - 
veloping the invention as described and claimed and nothing else. 
When the invention is completed the time begins to run and it is 
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of no moment tliat something else, net a part of the invention, is 
incomplète and requires tests and experiments to perfect it. 

In Egbert v. Lippmann, 104 U. S. 333, 26 L. Ed. 755, the Suprême 
Court held that the use of one of the patented articles in public was 
sufficient to constitute public use. The court further observes that : 

"Whether the use of an invention is public or priviite does not iioeessurily 
dépend upon tlie number of persons to whoni Its use is kiiown. If an in- 
ventor, liaving made tiis device, gives or sells it to another, to be used by tbt; 
donee or vendee, without limitation or restriction, or Injunction of see]-ecy. 
and it is so used, sucb use is public, even thougli the use and knowledge of 
the use may be confined to one person." 

When Egbert v. Lippmann was in the Circuit Court, Judge Blatth- 
ford said : 

"The policy Introduced by the act of 1839, and thus continued, is, that the 
inventer must apply for his patent within two years after his invention is 
in such a condition that he can apply for a patent for it." 15 Blatchf. 20:'). 
297, Fed. Cas. No. 4,30G. 

In Root V. Railroad, 146 U. S. 210, 13 Sup. Ct. 100, 36 L. Ed. 946, 
the court, while quoting at length from the Pavement Case and 
fuUy recognizing its doctrine, observes : 

"It cannot be fairly said from the proofs tliat the plaintifC was engased 
in good faith, from the time the road was put into opération, in testiiig tli(> 
working of the structure he afterwards patented. He made no experinioiilt; 
with a view to altérations, and we are of oijinion, on the évidence, that suili- 
cient time elapsed to test the durability of the structure, and still porinit hiiii 
to apply for his patent within the two years. He did nothing a ad s.iid notii- 
ing which indicated that he was keeping the invention under his own control." 

In Worley v. Tobacco Ce, 104 U. S. 340, 26 L. Ed. 821, the court 
says: 

"The invention was made by Worley alone. He at once began using his 
invention in McCabc's faetory. He testiiies that it was couiplete, and ho 
became satisfied with the results, in 1871. It is true that after that date ho 
made experiments to décide upon the best mode of coiistnicting his fiiiishers 
so as to secure the requisite strength ; but the flnislior eoustituted no jiart of 
his patejited invention. In 1871 his invention was complète, and in îiis o|)iuion 
successful, and was adhered to from that date, without change." 

In Perkins v. Paper Co. (C. C.) 2 Fed. 451, the court says : 

"An improvement bas now been made, but it is not described in t!ie spooi- 
flcatlon or shown in the model. At ail events, a machine which. wîicihor en- 
tlrely satisfactory or not, bas been run in the ordinary course of business for 
20 or for 30 years, and which is patented precisely as it was used, cannot be 
properly called an expérimental machine." 

See, also, as bearing on the questions involved: Flall v. Mac- 
neale, 107 U. S. 90, 2 Sup. Ct. 73, 27 L. Ed. 367; Harmon v. Struth- 
ers (C. C.) 57 Fed. 637; Swain v. Holyoke Co., 109 Fed. 154, 48 
C. C. A. 265 ; Lettelier v. Mann (C. C.) 91 Fed. 917. 

From thèse authorities we deduce the following propositions, as 
applicable to the présent controversy : 

First. An inventor has a reasonable time in which to experiment 
for the purpose of perfecting the invention and demonstrating its 
utility. 

Second. The time thus spent, if in good faith, is no part of the 
two-year statute of limitations. 
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Third. The experiments must be made in perfecting the invention 
as described and shown. 

P'ourth. Experiments made in testing parts of the machine not 
covcred by the invention will not hâve the effect of extenJing the 
two-year period. 

Fifth. As soon as the invention is completed, viz. : "in such a con- 
dition that the inventor can apply for a patent for it," the two- 
\^ear period begins to run and the application must be made within 
this period. 

Sixth. The fact that the invention has been improved since its 
original embodiment does not demonstrate that it was then em- 
bryonic or incomplète. 

Seventh. When a clear case of prior public use is established the 
burden is on the inventor to prove by convincing proof that the 
use was expérimental. 

Long Period of Expérimentation Unnecessary. 

The Knibbs invention, though one of unusual merit, was an ex- 
ceedingly simple one. Ail agrée upon this proposition. One of 
complainant's counsel says of it: 

"The deviee is undoubteclly a very simple ône, but does not, on that ac- 
eount, auy less exhibit Inveution of a higli order." 

Another counsel says : 

"Mr. Knibbs' perfected invention resulted simply in a holo in the partition 
l)€tween the supply and discharge chambers of a piiinp. Nothing can be more 
casily understood that this." 

And yet it is contended that it required over two years and nine 
months of expérimentation to demonstrate its utility. Invention, 
in so far as it relates to machines, may, for the purposes of illustra- 
tion, be divided into two gênerai classes : First, where the inven- 
tion is the resuit of a happy créative thought; and, second, where 
it is developed by arduous and patient toil. To the first class be- 
long the safet}- lamp and the driven well ; to the second the "Lino- 
type" and the typewriter. The moment the idea of surrounding 
the lamp with wire gauze occurred to Davy and its practicability 
was demonstrated by a simple test, the invention stood revealed. 
Mergenthaler, on the other hand, was not rewarded so much for 
the inspiration and originality of his idea as for the ingenuity and 
skill with which he built up his intricate and marvelous machine. 
The invention of Knibbs belongs to the fîrst class. Undoubtedly 
his conception showed the genius of the inventor as distinguished 
from that of the mechanic. It did not, however, require a long 
séries of laborious expérimenta to prove its efficacy. As soon as 
the two sections of the pump were connected by a hole on the inside 
or a tube on the outside and satisfactory tests demonstrated that 
the old difficulties were thus obviated, the invention was in a con- 
dition for patenting. That the application for the patent could 
hâve been made before the delivery of the Osgood, in January. 
1862, is not disputed. Indeed, the patent as granted describes and 
shows the apparatus as originally placed on the Reade without, so 
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far as we are able to see, the slîghtest change either in the détails 
of the mechanism or the principles of its opération. 

Ample Time for Experiments. 

But we now assume, for the purposes of argument, that the en- 
tire time from April, 1860, to January, 1862, belonged legitimately 
to the period of expérimentation. Knibbs says that the inside con- 
nection was placed on the Osgood at his suggestion and a few days 
after her arrivai she was tested by him and worked satisfactoril)'. 
After this test what more was needed? It convinced Knibbs that 
the invention was then complète, for he says as soon as he saw its 
successful opération on the Osgood he applied to his patent solicitor. 
It convinced the solicitor for he advised Knibbs to make the ap- 
paratus work on the Reade as successf ully as it already worked on 
the Osgood. 

It is admitted by the complainant after the enlarged pipe was 
placed on the Reade, February 12, 1863, a single test was sufficieiit 
to demonstrate its success and complète tlie invention. The rec- 
ord of this test was entered in the following words : 

"Frjday February 13 3863; trial, engine taken at 3 P. M. to well on Third 
Street, South Troy, for the purpose of testing arrangement piit on yesterday ; 
relieve pressure at sixty pouiids with gâtes shut, valve open^ work freely, 
keeping up speed ail satisfactory, worked about half an hour, made 3,378 
révolutions." 

With the exception of an automatic valve which had been added 
to the Reade, and which we will refer to later on, the relief mechan- 
ism was identical in principle on the two engines. In such circum- 
stances it is difficult to understand upon what theory the test of 
February 13, 1863, should be accepted as final and conclusive, and 
that of January 17, 1862, should be rejected as insufhcient and in- 
determinate. The mechanism was the same, the test was the same 
and the resuit was the same in each instance. If one was snfficient 
to end the expérimental period so was the other. 

Suppose that Knibbs had conceived his invention January 7, 
1862, had applied it on the 16th to the Osgood, in the form of an 
inside connection, and on the 17th had tested it and found it worked 
satisfactorily m every particular, can there be a doubt that the 
invention would be complète on that day and ready for patenting? 
If so, how is the case altered because the machinists of the Amos- 
keag Company did the work at his request rather than the machin- 
ists of Troy? The altérations made on the Reade did not advance 
the invention a hair's breadth any more than if Knibbs had taken 
the Osgood's pump and applied it bodily to the Reade. 

But it is said that it was impossible to tell whether the device 
possessed the requisite utility until it had been tested by actual 
use at lires. This contention seems inconsistent with the complain- 
ant's position regarding the Reade where, as we hâve just seen, the 
two-inch pipe connection was attached one day and the next day 
after an expérimental test, but no test at a fire, the invention was 
pronounced complète and ready for patenting. But even if this 
were not so the position seems to us untenable. When the ques- 
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tion is whether a device on the inside of an engine's pump works 
successfuUy what possible différence can it make whether a fire 
is or is not burning- in the immédiate vicinity? Will net the resuit 
be precisely the same whether the water from the hose is discharged 
on a hot surface or a cold surface, a bank of tire or a bank of snow ? 
If any différence at ail can be suggested it would seem to be in 
favor of the expérimental use when the conditions are entirely in 
the control of the engineer and when tests can be applied which 
the exigencies of a fire might make impossible. 

But if tests at actual fires were necessary such tests were had. 
The device had been in use on the Reade since the spring of 18G(> 
and its gênerai utility had been proved at a large number of fires. 
It was thought, however, that the connection between the two sec- 
tions was too small and the question whether or not a two-incli 
aperture would furnish the necessary relief was the only questio;; 
of importance to be determined when the Osgood arrived at Tro}^. 
Prior to May 13, 1862, there were three occasions Avhen the Osgood 
was actually tested at fires. Counsel are not in accord as to the 
date of one of thèse fires, but they ail agrée that the Osgood par- 
ticipated in three fires during the period in question, one of thein 
being the great fire of May 10, 1862, which destroyed a third of the 
city. And yet Knibbs waited for more than two years after this 
suprême test before filing his application. 

It thus appears that when the Osgood was delivered at Troy shc 
was a complète and successful machine, embodying the invention 
in its most approved form, a form which bas never been changed, 
and that every test which the ingenuity of counsel can suggest was 
applied without revealing a single imperfection. Two years passed 
after the last test was made and still no application was filed. 

Automatic Valve no Part of Invention. 

But it is said that Knibbs was experimenting upon an automatic 
valve to take the place of the hand valve and that this valve was 
not completed until placed by him upon the Reade in February, 
1863. Several answers are suggested but a sufficient one is found 
in the fact that an automatic valve is no part of the inventio'i. 
Upon this question the patent is the best évidence and no hint of 
an automatic valve is found either in the drawings, description or 
claim. On the contrary "the regulating valve H" is plainly shown as 
an ordinary hand valve. The new valve was probably an improvement 
although Knibbs testifies: 

"Question. Dld you regard the automatic form of the valve, which you 
made in February, 1863, as an improved and better form than the simph- 
hand relief? Answer. Well, I am not prepared to say as to that; it wa^ 
merely an experiment, that spring was ; it was not essential to the successful 
working of that valve." 

Concède it to be an improvement, the situation is not altered. 
Knibbs was not justified in delaying his application until the inven- 
tion had reached a stage where improvements were no longer pos- 
sible. Few inventions spring Minerva-like into instantaneous and 
absolute perfection. The inventive spirit engendered by the rest- 
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less activity of compétition in ail the mechanical arts is ever watch- 
ful to suggest changes which will enable existing machines to do 
their work to better advantage. It is safe to say that in ail the 
great mechanical inventions of the présent day the primitive ap- 
paratus of the patent can hardly be recognized in the perfected 
machine which a few years of actual use has developed. To dé- 
clare that the inventer may withhold his application until the last 
improvement has been made will extend his monopoly indefinitely 
and nullify the plain provisions of the statute. The period of ex- 
périmentation must end at some time and that time arrives when 
the invention, as described and claimed in the patent, is complète. 

Solicitor's Mistake. 

Finally, it is suggested that Knibbs acted throughout under the 
direction of his solicitor and is not responsible for his solicitor's 
mistakes. That the advice thus received was unwise cannot be 
doubted. Having a complète embodiment of the invention on the 
Osgood there was no necessity for duplicating it on the Reade. It 
must be remembered, however, that this advice was given in the 
early part of 1862. Had it been followed promptly and had the 
application been filed within a reasonable time thereafter no ques- 
tion of prior public use could hâve arisen. But leaving out of view 
every other considération it will hardly be contended that the mis- 
taken advice of a patent solicitor can override a statute of the Unit- 
ed States. We cannot resist the belief that to the inventor's pro- 
crastination and delay can be attributed the disaster which has over- 
taken his patent. 

Conclusion. 

We entertain no doubt as to the correctness of our conclusion 
that in at least two instances — the uses on the Phœnix and the Os- 
good — the invention was in public use for more than two years prior 
to the application and that the patent is therefore invalid. 

The decree of the Circuit Court is reversed with costs and the 
cause is remanded to the Circuit Court with instructions to dismiss 
the bill with costs. 
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Patents — Infbinqement — Peocess of Making Smokeless Powdek. 

The Von Freeden patent, No. 429,510, for a process for manufacturlng 
smokeless gunpowder from nltrocellulose, as to clalm 1, held valid, but 
not Infringed. Clalm 2 held vold for lack of Invention. 

Appeal from the Circuit Court of the United States for the District 
of Delaware. 

For opinion below, see 133 Fed. 944. 
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Julian C. Dowell and Osgood H. Dowell, for appellants. 
Frederick P. Fish and Charles Neave, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and LANNING, 
District Judge. 

LANNING, District Judge. By their bill of complaint the appel- 
lants seek an injunction to restrain the appellee from an alleged in- 
fringement of letters patent No. 429,516, issued June 3, 1890, to Rich- 
ard Von Freeden, and by him duly assigned to the appellants. The Cir- 
cuit Court dismissed the bill, and the cause is now before us on appeal 
from the decree of that court. 

The appellants' patent is for an improvement in the manufacture of 
smokeless gunpowder from nitrocellulose, a substance commonly 
known as "gun cotton." The process referred to in the first claim of 
the patent, the successive steps in which we hâve designated by num- 
bers, is set forth in thèse words : 

"I claim as iny invention the process of gclatinizing and granulating nitro- 
cellulose, or a compound thereof with otlier substances, wliich consist in (1) 
adding to the said nitrocellulose or compound a solvent of the former, (2) 
kneading the mass until the same has beconie plastic and the nitrocellulose 
thoroughly gelatiuized ; (3) introducing thereto a liquid or vapor chemically 
indiffèrent to the constituents of tho mass, and (4) stirring the latter until 
complète granulation has been produced, substantially as described." 

The description of this process in the spécification preceding the lan- 
guage of the claim, the successive steps in which we hâve also designat- 
ed by numbers, is in the following words : 

"The nitrocellulose, or compound thereof with other substances, is (1) first 
mixed with a liquid adapted to dissolve the former, such as ethyl-ether. 
methyl-ether, a solution of camphor in etlier, a mixture of etlior and alcohol, 
dinitro-toluol, etc. ; and the mixture is (2) kneaded or roUed until it has be- 
come plastic, and the nitrocellulose eompletcly dipsolved. To the mass tlius 
obtained I (3) introduce a liquid or vapor incapable of dissolving or otherwise 
acting chemically either on tlie nitrocellulose, or on the ingrédients of the 
said compound thereof. Preferably, I employ water or steam, or both to- 
gether. At the sanio time (4) the mass is stirred. By thèse uieans the mass 
is caused to split up into particles or grains, which beconie snialler in the 
measure as the stirring is continued and the température is raised." 

It will be observed that the steps in the process described in the 
first claim and the steps in the process described in the spécification pre- 
ceding that claim are the same. 

The appellee's process of manufacture is as follows : (1) The nitro- 
cellulose is put into a churn containing a large quantity of water, where 
it is beaten or stirred until a thorough mixture has taken place, and the 
nitrocellulose is uniformly suspended in the water ; (2) 'an emulsion 
of a solvent, previously prepared in a separate vessel by the mixture 
of the solvent with water, is poured into the churn, the agitation being 
meanwhile continued ; (3) the globules of the solvent contained in the 
emulsion are by the agitation distributed through the contents of the 
churn, and thereby brought into contact with the suspended particles 
of nitrocellulose; and (4) the globules gelatinize the particles of nitro- 
cellulose with which they corne in contact, and thus convert them into 
a mass of plastic floccules or soft and pulpy grains. 
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In the opening words of the spécification contained in the appellants' 
patent, Von Freeden, the patentée, declared: 

"My Invention is based on the discovery made by me that gelatinized nitro- 
cellulose, still contalning the solvent employed for its gelatinization, on beiug 
exposed to certain liquids or to vapors thereof, undergoes a kind of coagn 
lation and a division into sraal! lumps, which latter is promoted by stirriiis- 
This peculiar behavior of the gelatinized iiitrocellnlose I make use of lu tbo 
manufacture of granulated gunpowder from nitrocellulose, or compouiuls 
thereof wlth otber substances. In view of produclng such gunpowder, whicU 
is not affeeted by molsture, the nitrocellulose, whether pure or mixed witli 
other materials, is at présent either converted in its original state into par- 
ticles, which are thereupon gelatinized on the surface, or It is at the onset 
thoroughiy gelatinized, and subseqnently divided by meehanlcal means into 
small pièces or laminœ." 

This language admits, what the proofs abundantly show, that prier 
to Von Freeden's discovery granulated gunpowder was made from gela- 
tinized nitrocellulose. Gelatinized nitrocellulose is nitrocellulose that 
has been partially or wholly dissolved in some solvent thereof. By the 
first and second steps of the process described in the first claim of the 
patent, gelatinization only is effected. By the third and fourth steps, 
granulation only is effected. Furthermore, before the date of Von 
Freeden's discovery, nitrocellulose, a solvent thereof, and water (that 
being a Hquid that does not dissolve or act chemically upon the nitro- 
cellulose), had been used in the manufacture of granulated gunpowder. 
The first claim of the patent therefore covers only the process of using 
thèse three materials. It will be observed, then, that the problem to be 
solved is, has the appellee appropriated the substance of the process 
described in the first claim of the appellants' patent? 

A careful examination of th© évidence relating to the two processes 
above set forth discloses to our satisfaction thèse facts : The appellee 
adds water to the nitrocellulose before gelatinization ; the appellants add 
it after gelatinization. In the appellee's process there is no kneading 
or roUing such as is described in the appellants' patent, nor do we find 
anything which we deem an équivalent thereof. The plastic mass ob- 
tained by the appellants is a homogeneous and more or less cohesive 
mass ; that obtained by the appellee is a mass of plastice floccules. In 
the appellants' process the function of stirring is to break up the plastic 
mass of gelatinized nitrocellulose into grains ; in the appellee's process 
it is to keep the fibers of the ungelatinized nitrocellulose and the glob- 
ules of the solvent equally distributed through the water. The appel- 
lants first gelatinize and then granulate; the appellee gelatinizes and 
granulates at the same time. The appellants' gelatinization, which is 
effected by kneading or rolling the nitrocellulose with its solvent, and 
their granulation, which is effected by stirring the plastic mass created 
by the kneading or rolling, consume about 45 minutes ; the appellee's 
gelatinization and granulation are effected in about 5 minutes. The 
appellants' granulation is secured by stirring the homogeneous, plastic 
mass, and thereby dividing it "into small lumps," or causing it to be 
"split up" into particles or grains ; the appellee's granulation is effected 
by bringing the particles of nitrocellulose, as they are suspended in 
water, into contact with the globules of the solvent. By the appellants' 
process the product, owing to its thorough gelatinization (and very 
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probably, also, to a slight compression caused by the kneading and roll- 
ing of the mass at the time of gelatinization, though this point is dis- 
puted), is hard, impervious to moisture, and possesses a gravimétrie 
density of about 600 ; by the appellee's process the product is porous, 
capable of absorbing moisture, and possessing a gravimétrie density of 
not more than two-thirds of that of the appellants' product. Without 
incumbering this opinion with a detailed examination of the évidence 
bearing on this branch of the case, we think it sufHcient to say that 
thèse facts, in our opinion, show that the two processes difïer in ma- 
terial respects, and that we agrée with the Circuit Court that, as to the 
first claim of the patent in suit, there is no infringement. 

In the opinion of the Circuit Court, the further conclusion was 
expressed that the language of the appellants' patent insufficiently de- 
scribes the process referred to in its first claim. The évidence as to 
whether the patent is in such full, clear, concise, and exact terms as to 
enable any person skilled in the art of making gunpowder to follow 
with success the process described in the first claim is conflicting, but 
we think it preponderates in favor of the validity of the claim. It is not 
necessary that the description should be clear to one not skilled in the 
art. This point was aptly illustrated by Mr. Justice Bradley in Loom 
Co. V. Higgins, 105 U. S., at page 585, 26 L. Ed. 1177, where he said : 

"When an astronomer reports that a cornet Is to be seen with the télescope 
in the constellation of Auriga, In so many degrees of declination and bo many 
honrs and minutes of right ascension, It is ail Greek to the unskllled in 
science, but other astronomers will instantly direct their télescopes to the 
very point In the heavens where the stranger has made his entrance Into our 
System. They understand the language of their brother sclentist." 

In the case at bar the appellee's expert Mr. Little sought by his tes- 
timony to show that the language of the appellants' patent is obscure. 
But he is not a practical powder maker. His experiments in powder 
making bave been confined to the laboratory. We are not satisfied 
that the process adopted by him in his experiment with the appellants' 
patent, which seems not to hâve been successful, is one that any person 
skilled in the art of making gunpowder from nitrocellulose would hâve 
adopted. It certainly is very différent from the process which the 
appellants' expert Prof. Munroe says he would adopt. It is also un- 
like the process which the appellants' agent. Oscar Hesse, déclares 
the appellants, in actual practice, hâve adopted. The fact is that 
for nearly 10 years before the bill in this cause was filed the appel- 
lants sold in this country a smokeless granulated gunpowder, as a 
product protected by the letters patent which the appellee now insists 
are void for obscurity of language. Never until this cause was in- 
stituted, so far as we are informed, was the validity of the patent dis- 
puted. During ail that period of 10 years there seems to hâve been a 
public acquiescence in its validity. With thèse facts before us, we 
think we are not justified in holding the first claim of the patent to be 
invalid. 

The second claim of the patent is in thèse words : 

"I claim as my Invention the process of treatlng grains composed of gela- 
tinized nitrocellulose, or of a compound thereof with other substances, and 
still containing the solvent employed for the purpose of gelatinization, the 
1S4 F.— 55 
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said process consisting (1) In exposlng the grains to a heated liquid or vapor 
chemlcally indififerent to the solld constituents thereof, and (2) afterward 
drylng the grains, substantially as described." 

In the spécification of the patent preceding this claim, this process is 
thus described : 

"The grains are (1) heated together with the same or any other libe liquid, 
vapor, or steam, unadapted tp act chemieally thereon ; , the température being 
carried to a degree somewhat above the boiling point of the solveut employed 
in order to completely drive oùt the latter. The said solvents are thereby 
extracted from the grains and evaporated, but they may be recovered by dis- 
tillation. Thereupon the grains are (2) separated from the liquid or witb- 
drawn from the steam or vapor and dried." 

We are forced to the conclusion that the patent, as to this claim, sets 
forth no patentable invention or discovery. The drying of the grains 
was necessary, and an old practice. Expelling the solvent from a sub- 
stance by heating it in water had been practiced in other arts before the 
date of the appellants' patent. In 1882 a patent was issued to Henry 
A. Clark for a process of expelling oils and spirits from india rubber, 
which consisted in subjecting the india rubber to heat in water until 
the oils or spirits were removed. The expulsion of the solvent from 
nitrocellulose grains was commonly known to be necessary in order to 
secure uniformity in the chemical constitution and explosive power of 
the grains, and it was commonly effected by evaporation or by the use 
of water or steam, or both. Neither do we find that Von Freeden any- 
where in the appellants' patent claimed to hâve been the discoverer of 
the process described in the second claim. The thing which he really in- 
vented was a new method of granulating gelatinized nitrocellulose, and 
that invention, he déclares, was based on his discovery of the "peculiar 
behavior" of gelatinized nitrocellulose when, still containing its solvent, 
it is exposed to certain liquids and stirred. That discovery, and the 
invention based thereon, are embodied in the first claim. We there- 
fore concur with the Circuit Court in holding the second claim to be 
invalid. 

The resuit reached is that the decree of the Circuit Court should be 
affirmed, with costs. 



RAYMOND V. KEYSTONB LANTERN CO. et al, 

(Circuit Court of Appeals, Third Circuit. Jauuary 23, 1905.) 

No. 56. 

1. Patents— Infeingement—Lanterns. 

The Wright patent, No. 476,506. for an iœprovement In vrick-raiser 
attachments for lanterns, is merely for a new combination of old parts 
performlng an old function, and entltled to only a narrovr construction 
in View of the prior art. As so construed, held not Infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 
For opinion below, see 132 Fed. 30. 
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Otto R. Barnett and Francis T. Chambers, for appellant. 
Charles B. Collier, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This bill was brought for alleged 
infringement of letters patent No. 476,506, for "an improvement in 
wick-raiser attachments for lanterns," granted on June 7, 1892, to 
Frederick K. Wright, assigner to the Steam Gauge & Lantern Com- 
pany. The patent has two claims which are as follows : 

"(1) The combination, wlth a lantern frame and a détachable bottom, se- 
cured to the lantern frame by a releasable fastenlng, of an oil pot pormanently 
attached to said bottom and capable of rotative movement therein, a burner 
provided with a laterally projectlng wlck-raiser shaft, and a atop-arm at- 
tached to the lantern frame and adapted to corne In contact with the bottom 
of the wick-raiser shaft, substantlally as set forth. 

"(2) The combination, with the lantern frame and a détachable bottom, se- 
cured to the lantern frame by a releasable fastening, of an oil pot capable of 
rotative movement therein, and provided with beads or projections below and 
above the said bottom, a burner provided with a laterally projecting wick- 
raiser shaft, and a stop-arm attached to the lantern frame and adapted to 
come In contact with the bottom of the wick-raiser shaft, substantlally as 
set forth." 

Several défenses were set up in the court below, including want 
of évidence to show title in Raymond, trustée, who sued, and lack 
of necessary parties plaintiff; but the court considered only the 
défense of noninfringement, which the court sustained, and there- 
upon dismissed the bill. 

The invention of the patent in suit relates to a class of lanterns, 
theretofore well known, in which the wick is raised or lowered by 
a rotative movement of the oil pot carrying the wick-raiser shaft. 
The claims are for combinations, and one of the éléments of each 
of the two claims is "a stop-arm attached to the lantern frame and 
adapted to come in contact with the button of the wick-raiser shaft." 
This member of the combination of each claim is described in the 
spécification thus: 

"N represents an upright stop-arm, which Is secured with Its lower end to 
the inner side of the collar, A, and extends upwardly on the inner side of 
the globe to the vieinity of the button, m, where It terminâtes with a number 
of iuwardly projecting teeth, n, which are adapted to come in contact with 
the button and turn the same - '«on the oil pot is rotated within the lantern." 

This stop-arm device has a small number of teeth, forming a short 
segmentai rack which extends over a comparatively short part of 
the circular path of the wick-raiser button; and the toothed head 
of the stop device is supported by an arm which extends downwardly 
from the head, and is affixed at its lower end to the inner side of 
the body hoop or lower ring of the lantern frame. The défendants' 
structure, instead of the short segmentai rack, has a complète tooth- 
ed ring or circular gear face with which the pinion of the wick 
raiser engages, and the toothed annulus or circular head is secured 
to the upper end of a cylindrical shell or casing surrounding the 
oil pot, which shell or casing at its lower end is affixed to the lan- 
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tern bottom. The above-noted différences in construction resuit 
in thèse différences in opération, namely, Wright's segmentai rack 
permits of engagement with the button of the wick-raiser shaft dur- 
ing an extremely short period of its rotation, whereas the défend- 
ants' circular gear face secures the continuons engagement of the 
pinion therewith; and again, while Wright's stop-arm remains in 
the lantern frame when the bottom and oil pot are removed, in the 
défendants' structure when the bottom of the lantern is removed 
the wick raising and lowering mechanism is also removed and re- 
mains constantly in perfect operative position. 

It is certain that Wright was not a pioneer inventor in lantern 
construction. The class of lanterns which he essayed to impiove 
wasold. The real basis of his improvement, namely, means for 
raising and lowering the wick without removing the oil pot from 
the body of the lantern, did not originate with Wright. He found 
it already in the art. The patent to Merrill of 1865, No. 46,010, 
shows a rotatable oil cup, a fixed rack, and a stem provided with a 
pinion for engaging the rack, whereby the wick may be raised and 
lowered by a rotary movement of the oil cup without its removal. 
The same method of adjusting the wick, by a wick raising and low- 
ering attachment, is found in the patent to Feeny of 1889, No. 411,- 
218. Feeny's wick-raising device in construction is substantially 
the same as Wright's. In principle it is identical. Feeny shows 
a rotatable oil pot, an arm-supported segmentai bar provided with 
inwardly projecting teeth, and a wick-raising spindle carrying a 
toothed disk or pinion adapted to engage the teeth of the segmentai 
bar, and the spindle is operated by the rotary movement of the oil 
pot. Indeed, the only différence between the structure of Feeny 
and Wright is that Feeny's oil pot is removably connected with the 
body of the lantern, while Wright's oil pot is permanently affixed 
to a détachable bottom. But Wright did not invent and was not 
the first to employ in connection with lantern construction a dé- 
tachable bottom secured to the lantern frame by a releasing fasten- 
ing. For this feature of construction we need onlv refer to the 
patent to Miller of 1875, No. 162,090. 

The prior state of the art, we think, forbids any broad construc- 
tion of the claims of the patent in suit. The rule hère applicable, 
it seems to us, is that laid down in McCormick v. Talcott, 30 How. 
402, 405, 15 L,. Ed. 930, where, distinguishing between a primary 
invention and a mère improvement of a device, the Suprême Court 
said: 

"But If the Invention claimed be itself but an Improvement on a known 
maclilne by a mère change of form or combination of parts, the patentée can- 
not treat ànother as an infrlnger vi^ho bas Improved the original machine by 
use of a différent form or combination performing thé same functions. The 
inventop of the flrst improvement cannot Invoke the doctrine of équivalents 
to suppress ail other improvements which are not eolorable invasions of the 
flrst." 

The witnesses ail agrée as to the structural différences we hâve 
noted above between the défendants' wick raising and lowering 
mechanism and Wright's. But, as was to be expected, the expert 
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witnesses on the one side and on the other disagree as to the ma- 
teriality of thèse variations between the two structures. An atten- 
tive examination of the proofs, however, has brought us to the con- 
clusion that the différences which distinguish the wick-adjusting 
device of the défendants from the wick-adjusting device of the 
Wright patent are not colorable but substantial, and that the de- 
fendants' construction is not an invasion of Wright's patented im- 
provement. By reason of the défendants' circular gear face being 
in continuous engagement with the teeth of the pinion, their wick- 
adjusting mechanism is always under the control of the operator, 
which is not the case in the device of the patent in suit. Again, 
while in Wright's structure, upon the removal of the lantern bottom 
from the frame, the toothed head of the stop-arm is disengaged from 
the toothed button of the wick-raiser shaft, the défendants' rack and 
pinion remain in permanent engagement, so that when, after re- 
moval, the lantern bottom is replaced, their wick-raiser mechanism 
is operative at once without any adjustment of parts. 

We may add that the évidence warrants the conclusion thaï: 
Wright's lantern never went into practical use, whereas the défend- 
ants' lantern has gone into extensive public use. Of course, thèse 
facts as to use are by no means décisive, but they tend to négative 
the charge of infringement made in this bill. 

Upon the vv'hole case we are of opinion that the Circuit Court was 
right in holding upon the proofs that the défendants had not in- 
fringed the plaintiff's patent, and accordingly the decree of the court 
dismissing the bill of complaint is affirmed. 



J. STEVENS ARMS & TOOL 00. v. DAVBNPORT et al. 

(Circuit Court of Appeals, First Circuit January 2, 1905.) 

No. 527. 

1. Patents— Invention— SiiELL Extractoks. 

The Davenport patent, No. 505,605, for a shell-extraetinj? mechanism 
for guns, discloses patentable novelty and Invention ; the device beIng 
an advance over the prlor art in slmplicity, strength, and durabillty. 
Also held Infringed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

George L. Roberts and Reuben L. Roberts, for appellant. 
Wilmarth H. Thurston, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. There were issued to William H. Dav- 
enport on August 11, 1896, two patents relating to gun mechanism. 
One relates to ejecting mechanism, and the other to extracting mech- 
anism. The ejecting mechanism is designed to automatically ex- 
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tract and eject the empty cartridge shell after the gun has been dis- 
charged. In other words, by tilting the barrel the cartridge is thrown 
out and away, while, under the simpler mechanism described in the 
extractor patent, the shell is loosened and forced back, so that it can 
be readily removed by the thumb and finger. The questions which 
we are to consider relate to the extractor mechanism which partly re- 
moves the empty shell, and that mechanism is covered by the Davenport 
patent, No. 565,605. 

Mechanisms involving combinatioijs for removing empty shells are 
old, but it seems to us that the conception of the patentée in the patent 
in question was an advance in the art in the direction of simplicity, 
durability, and certainty of opération under the varying conditions to 
which a gun may be subjected in actual use. Mr. Davenport declared 
bis object to be "to produce an efficient positive-action shell-extracting 
device, the parts composing it being comparatively inexpensive, and not 
liable to become inoperative." We think he accoraplished the object 
in view. After describing the modus operandi of the mechanism, he 
points out that "it will be seen that the device is positive in its action, 
both in opening and closing the gun. No springs whatever are em- 
ployed, and it is comparatively inexpensive to make, and not liable to 
become inoperative." This we think is clearly so. To accomplish this 
residt, he did what had never been donc before, and it was this : He 
conceived the idea of carrying the barrel-lug so far forward of the 
pivot-pin on which the barrel of the gun had been secured to the frame- 
work in breakdown guns (and on which the barrel had been tilted in the 
opération of opening and closing the gun, thereby operating upon ex- 
tracting and ejecting mechanisms in the rear of such pivot), that hc 
might mount an extractor lever upon a pivot of its own in the barrel ■ 
iug in rear of the barrel pivot, so shaped and arranged that the mère 
opération of tilting the barrel in opening the gun would make the lever 
operate upon the extractor-rod, and through such opération eject the 
shell, and that the mère opération of reversing the tilt of the barrel and 
closing the gun would bring ail the parts back into normal position. 
In doing this he discarded ail springs, and otherwise simpHfied the 
previously existing extracting mechanisms. He reduced the number 
of parts, and created a combination with parts of greater strength, 
and one which at once reduced the expense of construction. It is well 
known that the effects of rust and the effects of dampness and frost, 
with shotguns in practical use, are less disastrous with mechanisms of 
strong and simple parts than with extracting mechanisms involving 
délicate springs and other slight parts. Under the patent in question, 
the parts are few and strong. The opération is simple and positive. 
It is this : The movement and opération of the lever upon the extract- 
or-rod resuit from the fact that the barrel, when tilted forward and 
downward in opening the breach, forces the under surface of the lower 
part of the frame into contact with the heel or knee portion of the lever, 
which, when the gun is closed, extends below the barrel-lug. By means 
of such contact and resulting force the lever is moved upon its pivot, 
passing its upper and longer arm rearwardly, and, engaging the forward 
end of the extractor-rod, slides it endwise and rearwardly, and the head 



J. STEA'ENS ARMS V. TOOL CO. V. DAVESPOKT. S71 

of the extractor-rod, engaging the rim of the empty shell, forces it from 
its seat in the barrel. In reversing the opération, the act of closing the 
gun forces the head of the extractor-rod against the frame-face ; the 
face of the head of the extractor-rod and that of the frame-face being 
so shaped that, when the rear end of the barrel is forced into position 
in ciosing, the extractor-rod is again forced endwise, but this time for- 
ward upon the long arni of the extractor-lever, thus forcing it into nor- 
mal position, with its heel or knee again below that part of the barrel- 
lug in which it is pivoted. 

We are quite satisfied with the treatment of the prior art by the 
learned judge below, and are content to leave it there with a single réf- 
érence to the army revolver, about which considérable has been said 
in argument. We do not attach nnich importance to the extracting 
mechanism of the army revolver as applied to the extracting mechanisni 
involved in the type of the light shotgun in question. In the army re- 
volver, it is true, a somewhat similar leverage operating upon the ex- 
tractor-rod forces it rearwardly and the cartridges out. Still it ciearl}- 
difterentiates itself in principle and in opération, because, while the bar- 
rel is still on its forward and downward tilt, the extractor-rod is thrown 
back into normal position by a spring. 

We think the Davenpart invention in question involved patentable 
novelty. It is of that class of worthy and sustainable inventions where, 
by adding a new idea and a new feature in assembling older features of 
a given mechanism, practically the same resuit is reached with less 
cxpense. The invention rests in a conception which simpliiies com- 
plex mechanism and reduces the nuraber of parts, at the same time 
raising the per cent, of durability and certainty of opération — in other 
words, in creating a condition of greater durability, and one which is 
more sure to produce practically the same resuit in emergencies, and not 
only with greater certainty, but with less expense. It is well known 
among those using guns in the woods in the fall of the year that stifferi- 
ing waters and sleet are liable to render inoperative guns involving 
spring mechanism, and to put out of action automatic appliances, unless 
simple, secure, and strong. 

Upon the question of infringement the situation is so plain as not to 
require discussion beyond that contained in the opinion of the court 
below. 

The decree of the Circuit Court is affirmed, and the appellees recover 
their costs of appeal. 
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^OlilAN CO. V. HALLETT & DAVIS PIANO CO. 

(Circuit Court, D. Massachusetts. February 14, 1905.) 

No. 1,511. 

1. Patents— Suit tob Infeingement— Title to Suppokt. 

A l)ill of sale executed by a corporation, shovvn to liave been at the 
tlnie tlie owner of certain patents, conveying ail of its stock in trade, 
assets, and property, speciflcally includlng "the patent properties whicli 
are held by the party of the first part," vested the purchaser with title 
to such patents, which will support a suit for their infringement, al- 
though no patents were speciflcally descrlbed therein. 

2. Same— Validity and Infbingement— Motok for Meohanical Musical 

Instruments. 

The Kelly patents, Nos. 356,690 and 357,933, both relating to motors, 
in which bellows are employed to rotate a shaft for use in niechanism 
for playlng musical instruments, cover combinations of éléments not an- 
ticipated in the prior art, and which, in view of the peculiar adaptability 
of the motor shown for feeding the music sheet over the tracker board 
in playing a musical instrument, or for other analogous uses requlrlng 
light, quick, and sensitive work, disclose patentable invention. Olaims 
1 and 3 of the flrst patent and 1 of the second held infrlnged by a motor 
having in principle the same mode of opération and used to operate a 
mechanleal piano player, whether or not such player cornes within the 
strict définition of a "musical instrument" 

In Equity. 

Dickerson, Brown & Raegener and Edward P. Payson, for com- 
plainant. 
James Whittemore, for défendant. 

HALE, District Judge. This bill in equity is for infringement of 
patents granted to George B. Kelly. The first patent is No. 356,690, 
dated January 25, 1887, for an improvement in meohanical musical 
instruments. The second patent is No. 357,933, dated July 15, 1887,- 
for an improvement in motors for mechanical musical instruments. 

At the threshold of the inquiry the défendant urges that the chain 
is not perfect by which the complainant dérives his title to thèse patents. 
It appears in évidence that the original title to them was transferred by 
the patentée to the Mechanical Orguinette Company. In July, 1887, 
the Mechanical Orguinette Company executed and delivered to William 
B. Tremaine a bill of sale, conveying ail of the stock in trade, assets, 
and property, speciflcally including "the patent properties which were 
held by the party of the first part, subject to payment of royalties, being 
conveyed subject to such royalties, which the party of the second part 
hereby assumes and agrées to pay." The schedule annexed includes 
patents which are inventoried at a certain specified amount. Immedi- 
ately thereafter William B. Tremaine assigned an undivided two-thirds 
interest in and to the property described to James Morgan and John 
Nichol. On the same date the said Tremaine, Morgan, and Nichol 
conveyed to the .^olian Organ & Music Company. The last-named 
Company is the complainant in this case, its nanie having been changed 
to the iîîolian Company. The objection is made by the learned counsel 
for tlie défendant that the bill of sale from the Mechanical Orguinette 
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Company to Tremaine does not transfer the title to any patent by name, 
date, or number; that the sch^dule attached does not specify or set 
forth any patents ; that no authority is shown in the président or treas- 
urer to make the transfer. The other assignments are also objerted to 
as insufficient to pass title to the patents in suit. The complainant, 
however, ofïers in évidence the fact that at a meeting of the trustées 
of the Mechanical Orguinette Company the président and treasurer 
were authorized to exécute and deliver to Tremaine "a bill of sale suf- 
ficient in law to transfer to him the stock, property, and assets of the 
corporation." Pursuant to this authority, it appears that the bill of 
sale was executed, and that at the time the company was the owner of 
the patent in suit. We find that there appears the affirmative inten- 
tion to convey absolutely ail the patents, together with ail the other 
property of the company. The bills of sale offered in évidence are, in 
our opinion, sufficient to show the intention of the parties to transfer 
the title to ail patents, and to suflîciently identify the patents in suit 
as coming within the meaning and intention of the transfer. We think 
that both the légal and équitable titles to thèse patents were conveyed by 
the assignments offered in évidence. 

The invention of both patents in suit relate to a motor in which bel- 
lows are employed to rotate a shaft. The use of the motor is in mech- 
anism for playing musical instruments with the purpose of moving, 
over a tracker board, a perforated music sheet which détermines the 
composition to be played. The éléments of the motor are a wind-chest, 
a bellows with a communicating air passage, a crank shaft operated 
by the bellows, a chambered block or valve capable of movement over 
the air passages and always in communication with a passage leading 
to the wind-chest. The use of the chambered block or valve is to al- 
ternately put the motor bellows into communication with the wind- 
chest and with the outer air. The use of the motor is claimed by the 
complainant to be for a mechanical musical instrument or for analogous 
purposes. It is claimed that thèse motors "can only be used for per- 
forming work which does not require much power, and requires ready 
and quick response to changes in pressure." For such work the com- 
plainant says that it is désirable that such bellows motor shall be noise- 
less, durable, simple, light, compact; it is claimed, too, that its parts 
ought to be readily accessible; that it should be economical of power 
as well as simple in construction ; and that there should be few devices 
connected with it which tend to increase the pressure of moving parts, 
or which tend to loss of power. In order that a motor should hâve ail 
the above desired éléments of a light motor for use in musical instru- 
ments and for other analogous purposes, it is urged by complainant that 
it should be operated by vacuum or exhaust bellows rather than by 
pressure bellows. 

In the first patent in suit. No. 356,690, the inventer begins his spéci- 
fication by stating that "the object of the présent invention is to pro- 
vide means in a mechanical musical instrument for feeding the perforat- 
ed music sheet, used in such instruments, through the instrument for 
the opération of the sounding devices, the winding of the music sheet 
îipon the take-up roll, and the rewinding of the music sheet upon the 
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music roll." Claims 1 and 3 are brought in issue in this suit. They are 
as follows : 

"(1) Tlie conibi nation, with a maiu wind-chest of a musical iustiniment, a 
bellows, and a sliaft adapted to revolve lu suitable bearings and conneoted 
to said bellows for opération of said shaft, of a cbanibered block tiavins 
communication by its cbamber with an air passage leading to said wir.d- 
chest and aiTanged to move baek aud forth over an air passage leading to 
said bellows, and thereby make and break communication betweeu its cliam- 
ber and the air passage to said bellows, said block being connected to said 
shaft for opération of said block. 

"(3) The combination, with a main wind-chest of a musical instrument, 
oue or more bellows, and a chambered block to each bellows, having com- 
munication by its chamber with an air passage leading to said wiiid-chest 
and arranged to move back and forth over an air passage leading to its bel- 
lows, and thereby make and break communication between its cliamber and 
Ihe air passage leading to its bellows, of a shaft adapted to revolve in suit- 
able bearings and connected to each bellows for opération of said shaft, and 
by belt or gear connected to a music or take-up roll for winding the per- 
forated music sheet thereon." 

It will be seen that thèse claims relate only to a motor for rotating 
the shaft for drawing the perforated music sheet over the tracker board. 
The patent, as shown by thèse claims, is a combination patent. The élé- 
ments of this combination are the main wind-chest, the bellows, the 
shaft, the chambered block or valve communicating by its chamber with 
an air passage leading to a wind-chest and arranged to move back 
and forth over another air passage leading to the bellows, thereby 
making and breaking communication between its chamber and the air 
passage to the bellows, the chambered block or valve being in communi- 
cation with the shaft. 

Claim 3 présents no vital éléments in addition to those of claim 1. 
It merely shows the fact that one or more bellows may be used, and that 
the device is connected to a music roll for winding the perforated music 
sheet which causes the playing. 

The instrument, as exhibited in the models and in the drawings, 
shows a wind-chest formed of two side boards set at an angle to each 
other, and united by two parallel end pièces, making a chamber in which 
pneumatics for operating the reed valves are located. At each end 
of the vi'ind-chest are two pairs of upright bellows secured to the wind- 
chest by fixed boards ; there are other boards adapted to swing on their 
hinges to and from the fixed boards. The fixed boards and the swing- 
ing boards are united by flexible material ail around their edges. , The 
two moving boards of each pair of bellows are connected at their upper 
end by a Connecting rod or pitman. The arrangement and construc- 
tion are such that when the movable board of one bellows is moved in- 
wards the movable board of the other will be moved outwards, and so 
alternately. Each bellows on one side of the wind-chest is connected 
by a separate Connecting rod or pitman pivoted at one end to a separate 
arm of a shaft, the two crank arms being set on the shaft 90 degrees 
apart. On this shaft is a gear wheel. This meshes with a larger 
wheel on the take-up roll, which propels the perforated music sheet. 
To secure the alternate expansion and collapse of the bellows, a passage 
leads from each bellows into each end pièce, and then extends at a right 
angle to the outside of such end pièce and in the same horizontal plane. 
Passages extend inward from the outside of each end pièce in the same 



iEOLIAN CO. V. HALLETT & DAVIS PIANO CO. SlO 

horizontal plane, and between each of the two passages which we hâve 
just described. The last-named passages connect with a passage open 
at the lower end of the end, pièce into another passage communicating 
with the main wind-chest chamber. The passage leading from each 
bellows to the end pièce and the passage extending inward from the 
outside of each end pièce between the other passages are controlled by a 
chambered block or valve on the outside of each end pièce, the said 
block or valve being attached to a pivoted bar, on which it can freely 
swing back and forth across and over the open ends of the passages 
above described. The patentée states in his spécification that the 
chamber of this block or valve is of a length greater than the length 
of thé openings at the end of the passages we hâve above described. 
The block or valve is also of a width to extend over and cover at the 
same time either one of said outer openings and the middle opening, 
so that, as the valve is swung back and forth across the openings, its 
chamber will be over each one of the two outer openings alternately, 
and at ail times over the middle opening; so that air can pass into the 
middle opening alternately from each of the outer openings through 
the chamber into the several passages and into the main wind-chest, 
by which means, as the chambered block swings back and forth, the 
bellows of each pair are alternately exhausted; and while the air is 
being exhausted from one bellows of a pair into the wind-chest, atmos- 
pheric air can pass through the other passage, which is now open to the 
atmosphère, into the other bellows of its pair; and so on alternately. 
As it is necessary that the chambered block shall be moved back and 
forth over the openings at regular intervais, the patentée provides the 
following means for producing this movement, namely : The shaf c 
above referred to, upon which the gear wheel is located which meshes 
with the larger wheel on the take-up roll, is provided at each end with 
an eccentric adapted to revolve in a socket in a block which is mounted 
to slide in its movements back and forth over the end of a rod, which 
rod is bent at right angles at the inner end ; the right angular portion 
of this rod is adapted to turn in bearings on the upper edge of the 
wind-chest between each pair of bellows; this rod is bent downward 
along the outer surface of the end pièces, and its lower end engages the 
corresponding chambered block or valve. When this shaft is rotated, 
an axial rocking movement back and forth is imparted to said rod by 
means of said eccentric and said block ; and this causes the part of the 
rod which extends downward to swing back and forth, causing the 
chambered block or valve to hâve a corresponding movement, for the 
purpose of alternately permitting atmospheric air to pass into the two 
bellows of a pair, and to exhaust the air from that bellows into which, 
at the time, atmospheric air is not passing. As two pairs of bellows are 
provided, one pair at each end of the shaft, and connected to said shaft 
as above described, the alternate expanding and coUapsing of each pair 
causes a uniform rotating movement of the main shaft. This move- 
ment is transmitted to the music roll and to the take-up roll for the 
purpose of winding and rewinding the music sheet. 

The complainant points out that the patentée throughout the spéci- 
fication often refers to the bellows as an exhaust bellows, and he 
cJaims that the patentée had in mind only an exhaust bellows, that he 
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niust liave had in mind tlie construction of a motor adapted to b? 
operated by exhaust or vacuum, and that he did net hâve in mind a 
use of the motor with air under pressure. The complainant further 
claims that the statement of the patentée that the motor "can be operat- 
ed with any suitable operating bellows" refers to any bellows suitable 
within the gênerai description of the spécification, and that this descrip- 
tion cannot refer to anything except an exhaust bellows. The position 
of the complainant is, in short, that the main bellows is an exhaust 
bellows, and the main wind-chest is an exhaust wind-chest, and thaï 
the claim calls for a motor adapted to be operated by vacuum and not by 
compressed air. 

In the second patent. No. 357,933, the motor appears by the model 
and drawings to be constructed with two upright bellows, having their 
niovable boards connected by a rod. A Connecting rod or pitman 
pivoted to the bellows board bas its other end connected to a crank arm 
of a shaft secured in bearings upon a block. This shaft is rotated by 
the expansion and contraction of the bellows. The block bas chambers, 
one communicating with one bellows, and the other with the other bel- 
lows. This block is also provided with a horizontal passage located 
between the said chambers open at its outer end and communicating 
at its inner end with the wind-chest. Each chamber bas two openings 
forming communication between said chamber and the outer air. In 
order to establish communication alternâtely between the wind-chest 
and the outer air a chambered block or valve is provided, guided in 
ways ; the block or valve is connected by a rod to the Connecting rod 
above. When the two bellows are operated, the Connecting rod or pit- 
man swings on its pivot, and through the rod the valve is moved up 
and down in its guideways. The valve opérâtes in respect to its 
openings upon the same principle which characterizes the opération of 
the valve in the first patent. The opération of the valve in this patent 
is in guideways and in an up and down movement. The complainant 
claims that the spécification shows that the bellows are operated by 
exhaust and not by pressure. Claim 1 of this patent, which is the only 
claim involved, is as follows : 

"(1) The comblnation, with a wind-chest and one or more bellows and a 
rftvolving shaft, of a chambered block arranged to move back and forth and 
make and break air communication between said wind-chest and each bellows 
and connected to the pitman Connecting one of said bellows to said shaft for 
the opération of said block." 

The learned counsel for the complainant, in describing the opération 
oî the valve in this patent, says : 

"The manner of mounting the chambered block or valve Indlcates that the 
motor is to be operated by suction. The chambered block or valve is mounted 
to reciprocate in a rectilinear path. Ail of the valve actuating parts are 
movable, and It Is évident that a rectilinear reciprocating movement can be 
secured only through some flxed élément, and that élément In this case con- 
.sists of the guides. That being the sole (unetlon of the guides, they are so 
constructed that they do not assist In holding the valve upon Its seat; in 
fact, the guides are merely plaln slde pièces without grooves, and they are 
of such form as to permit the valve to be lifted from its seat As con- 
structed, if the motor was one to be operated by pressure the valve would 
be lifted from Its seat, and hence the motor would be inoperative. When 
overated by suction, no retaining means are necessary for the valve, and the 
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abspuce of any retaiiiiog means is clear évidence of the intent to operate by 
suetion." 

We hâve entered into some détail in the description of the devices 
of the two patents, in order that we may show substantially what thèse 
devices are, without introducing drawings. 

The learned counsel for the défendant présents the défense to this 
suit that both the patents brought in issue are invahd by reason of an- 
ticipation. Certain patents for mechanical musical instruments are 
brought to the attention of the court. Some of thèse patents présent 
close and serions questions of anticipation. The Pain patent has re- 
quired careful considération in this regard. It has three bellows; the 
movable board of each bellows is connected by a Connecting rod to a 
crank shaft; each bellows has a port opening into a passage, which 
passage is controUed by two poppet valves, one valve controlling com- 
munication with the atmosphère, and one valve controlling communica- 
tion with the wind-chest. Thèse two valves are connected by a rod, 
so that when one is open the other is closed. The crank shaft has 
cams which operate on levers for the purpose of raising the rod carrying 
the two valves. This patent has the wind-chest, the bellows, and the 
shaft, which represent the same éléments in the patents in suit. But 
the chambered block or valve of the patents in suit, in our opinion, is 
not, in principle, embodied in the two poppet valves of the Pain patent. 
In thèse patents the valve is outside of the motor and rests freely upon 
its seat ; at ail times it extends over the passage leading directly to the 
suetion chamber ; it is held upon its seat by the pressure of air. This 
valve is especially adapted to the combination in which it is found, for 
use in the light, sensitive work of a motor adapted to musical instru- 
ments and for other analogous uses. The invention of those patents 
consist in the combination of the wind-chest, the bellows, the shaft, and 
the chambered block or valve. This valve we hâve fully described and 
considered in référence to its uses for light work such as is required in 
musical instruments. We think that this combination is not antici- 
pated by a combination of a wind-chest, a bellows, a shaft, and two 
poppet valves, such as exist in the Pain patent. Taking this combina- 
tion of a wind-chest, bellows, shaft, and the poppet valves, we think it 
required the inventive faculty to supplant the two poppet valves by 
one simple, light valve, working by suetion, and especially suitable for 
ready and quick response in the light motors to be used in musical in- 
struments and for other analogous uses. In the patent for the Parker 
motor, we also find two valves required to do the work of the single 
motor of the patent in suit. The Stone patent présents four valves, 
with levers, springs, and cams to control their movements. In both the 
Parker and Stone patents a more or less complicated system is present- 
ed, requiring the tension of springs and producing the friction of levers 
and cams which must be overcome with the loss of some power. In 
the case of the Stanley patent we find three or four bellows arranged 
around a common block, through which a shaft passes longitudinally. 
This shaft is provided with a crank, by means of which the shaft is 
rotated by the bellows as they expand and collapse alternately. Belt 
pulleys are provided on this crank shaft, and by suitable bellows the 
music rolls are rotated. For each bellows a duct is provided in the 
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block, on which the bellows are secured. Each duct is connected vvitli 
one bellows, and extends from end to end of the block. On each end 
of the block a rotary valve is provided, the valve at one end serving 
for the purpose of successively Connecting the several bellows with the 
air, and the valve at the other end being provided for successively Con- 
necting the several bellows with a suction chamber. This suction valve 
is contained in a valve chest, and is acted upon by a spring which presse; 
it upon its seat. This spring is required, because, without its use, the 
loss of air would be so great that the motor would not operate. In 
our opinion, thèse two patents come the nearest to anticipation of any 
cited in the prior art; but they do not présent a chambered block or 
valve which is identical with, or takes the place of, the valye of the pat- 
ents in suit. The valve of thèse patents is niounted to move back ami 
forth over the air passage leading to the bellows which is always in 
communication with the passage to the wind-chest. It works simply. 
lightly, and efïectively; it is peculiarly adapted to the kind of motor 
in which it is used. In our opinion,, it required a use of the inventive 
faculty to put this single valve in the place of the two or more valves 
presented in the patents to which we bave called attention, and in place 
of the différent valves of ail the other patents cited in the prior art re- 
lating to musical instruments. We do not think it necessary to refer 
in détail to the other patents cited and claimed to be anticipatory in this 
art. None of them relate to motors for mechanical musical instruments 
having in combination a wind-chest, a bellows, a shaft, a single cham- 
bered block or valve, an air passage between the wind-chest and the 
chambered block, and an air passage leading to the bellows, the cham- 
bered block being mounted to move back and forth over the air passage 
leading to the bellows, but always in communication with the passage 
to the wind-chest. We do not think that any one of the motors pre- 
sented in the prior art could be reconstructed so as to embody this com- 
bination without such a change as to entirely destroy its identity. 

Certain patents are cited and brought to our attention relating to 
motors in use in steam engines, gas meters, and in other engines intend- 
ed for heavy work. It is insisted with great emphasis and learning by 
the learned counsel for the défendant that thèse patents should prop- 
erîy be considered in the prior art, both under tîie gênerai principles 
of patent law, and aiso because by the terms of one of the patents in 
suit the mechanism of that patent "can be applied to other uses and 
purposes as well as to a mechanical musical instrument," and it is urged 
that thèse words in the spécification of the first patent must bave their 
full and unreserved meaning. We think, however, that the language 
of the spécification must be construed to mean that the motor may bc 
used for other analogous purposes and for purposes for which it is 
especially adapted. In our opinion, the inventive thought of the pat- 
entée wa^ to make a combination for a light class of motors, adapted 
for fee<||âg by mechanism the perforated music sheet, for playing mu- 
sical instruments ; the combination may be used for motors adapted 
for other light, quick, and sensitive work. We think it required the in- 
ventive faculty to transfer the devices found in the heavy locomotives, 
steam engines and gas meters and make them applicable to adaptation 
for musical and other similar purposes ; and so we do not think it neces- 
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sary to discuss in détail the group of patents which are brouglit before 
ns in the art relating to locomotives, steam engines, gas meters, and 
other such devices. 

We find nothing in the prior art to induce us to believe that the 
motor of the patents in suit could hâve been devised without the exer- 
cise of the inventive faculty. This motor is simple in opération and in 
construction. It is peculiarly adapted for feeding the music sheet over 
a tracker board in playing a musical instrument. It ma}' be used for 
other light analogous purposes. We think it was invention to take 
any of the devices such as are exhibited to us in the prior art and make 
the vital change in them which produced the machine before us. 
While, after the fact, it may be urged that the changes which produced 
the whole combination of the patent in suit were obvions, in view of the 
prior art, and might hâve occurred to any skilled mechanic, still it must 
he admitted that those changes never were made by any one until made 
by the patentée of thèse patents. The évidence does not show that any 
such success has been achieved by this patent as was achieved by the 
great primary patents in the world of invention, but it does tend to show 
that the patentée took the last step which counted, and which made a 
successful machine. 

Has the défendant infringed the patents in suit? The motor of the 
défendant, which is alleg'ed to be the ofifending structure, has three bel- 
iows, each having a movable board connected by a Connecting rod with 
a crank shaft. This shaft, by means of a sprocket wheel and chain, 
serves to rotate either the music roll or the take-up roll ; the bellows 
are secured on a board which has a passage leading to the interior of 
the bellows and also has a passage leading to the wind-chest; the 
wind-chest has a crank connected with a suction bellows; for each 
bellows a chambered block or valve is mounted to slide up and down on 
the face of the board, the chamber of the block being at ail times and in 
ail positions in communication with the suction chamber by means of 
the passage. Each valve is connected by a pivoted rod with a Connect- 
ing rod of its corresponding bellows. As long as the chambered 
block corresponding to any one bellows establishes communication be- 
tween the passages, the air will be exhausted from the bellows; and as 
long as the passage of any one bellows is uncovered by its corresponding 
chambered block, atmospheric air will pass through said passage into 
the corresponding bellows to expand it. The three bellows are thus 
successively collapsed and expanded, and so uniform rotation of the 
shaft is secured. 

In a motor made subsequently by the défendant it appears that there 
is no material change from the above-described motor. In this motor 
the reciprocating chambered block is connected directly to the crank 
shaft instead of attaching the Connecting rod to the pitman. In both 
motors of the défendant the movement of the valve is efifected in the 
same way. 

It is urged by the learned counsel for the défendant that the fîrst 
patent in suit is distinctly and solely for a mechanical musical instru- 
ment, and that the motOr is claimed to be connected to "a main wind- 
chest of a musical instrument" ; and it is urged that the défendant uses 
its motor only in a piano player, a separate instrument which has nr 
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speakiiig devices, and which is intended to play a piano; tliat tlie 
piano is one instrument; that the piano player is another instrument; 
but that the mechanical piano player is never a "musical instrument," 
any more than a performer playing a piano by hand is a musical instru- 
ment. But in our opinion the use of the motor upon a piano player is 
clearly an analogous use and within the inventive thought of the invent- 
or. In fact, there is much reason for holding that the mechanical piano 
player is itself a "musical instrument." A well-recognized définition 
of the Word "musical" is "of or pertaining to music or the performance 
of music." The device of the défendant, naniely, the mechanical piano 
player, clearly pertains to "music or the performance of music" ; it 
secms to us to be within the définition of a "musical" instrument. 
While we do net think the inventive thought of the inventer can Ije ex- 
tended to a steam engine, we think it must be capable of extension 
to a motor so closely and intimately connected with a musical instru- 
ment, if it is not indeed itself a musical instrument. The machines of 
the défendant submitted to us seem in principle to hâve the same mode 
of opération and to accomplish the same results as the motors of the 
patents in suit. We cannot escape the conclusion that they infringe. 

After a carefui study of thèse patents and of the prior art, and of 
ail the questions raised in référence to the irifringement, we are satis- 
fied that the complainant bas shown that the patents in suit are valid, 
and that they hâve been infringed by the défendant. 

The decree must be for the complainant for an injunction and for an 
accountine. 



GOSS PEINTING PRESS CO. v. SCOTT. 
(Circuit Court, D. New Jersey; February 4, 1905.) 

1. Patents — Assignment of Interest— Infringement— Suit eob Damages- 

Parties— Violation OF Injunction. 

Where in a suit for Infringement of letters patent an interlooutory 
decree was made for an Injunction and an account, and tliereafter the 
complainant assigned, to third persons Its entire right, title and inter- 
est in and to the letters patent, and took frora them a mère licetise, 
non-exclusive, and non-assignable except to the suecessors or assigns 
of the business then carried on by the complainant, held, (a) that tlie 
complainant could not, in the suit as it then stood with respect to 
parties, recover profits or damages on account of Infringement occurring 
after the exécution of the assignment, or proceed against the défendant 
for a violation of the Injunction by reason of such infringement ; (b) 
that to secure an account, in equity, of profits or damages for such 
infringement it would be necesSary to resort to an original bill or a 
bill of a supplemental nature brought by the llcensee and assignées as 
co-complalnants ; (c) that in order that proceedings might properly be 
had for violation of the Injunction, by reason of such infringement 
while the complainant remained a mère llcensee, recourse should be had 
to a bill of the latter character. 

[Ed. Note. — Accounting by Infringer of patent for profits, see note to 
BrlcklU V. City of New York, 50 O. 0. A. 8.] 

2. Same— Violation of Injunction — Contempt. 

Whère alleged Infringing machines were made and sold by the de- 
fendant under letters patent granted to him after the issue of the 
patent in suit, and before constructing them he consulted counsel and 
an expert and was advised by them, and believed, that such machines 
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would not embody or contaln the subject-matter of the patent In suit, 
he should not, iii view of his innocence of intention, althongh an in- 
fringer in fact, be punished In contempt proceedings, where tlJey are 
In no sensé remédiai, but solely o£ a punitive cbaracter. 
(Syllabus by the Court) 

In Equity. 

M. B. Phillip and C. E. Pickard, for the motion. 

Benjamin F. Lee, James G. K. Lee, and Wm. H. L. Lee, opposed. 

BRADFORD, District Judge. The bill in this case was brought by 
the Goss Printing Press Company against Walter Scott and charged 
infringement by him of certain letters patent of the United States held 
and owned by the complainant, relating to multi-roll printing presses; 
among them being patent No. 415,321, dated November 19, 1889, grant- 
ed to Joseph L. Firm for an "Improvement in Rotary Printing-Ma- 
chines." An interlocutory decree was made July 12, 1901, sustain- 
ing the seventh claim of that patent, finding its infringement, directing 
an account of profits and damages, and awarding an injunction. Sub- 
sequently the défendant made and sold four printing presses respective- 
ly to the Hahfax Press in Halifax, England, the Wichita Eagle in 
Wichita, Kansas, the Drovers' Telegram in KansaS City, Missouri, and 
the Dallas News in Dallas, Texas. Thèse machines embraced two 
types of presses. Those sold to the Wichita Eagle and the Drovers' 
Telegram belonged to one type, and those sold to the Halifax Press 
and the Dallas News to the other. It is contended by the complainant 
that each of the four presses embodied the subject-matter of the seventh 
claim of patent No. 415,321 and was made and sold in violation of the 
injunction. During the taking of the testimony in the course of the 
accounting before the Master the défendant, by the advice of his coun- 
sel, declined to answer certain questions asked him relating to the 
amount received by him for those presses. The complainant has made 
application that the défendant be adjudged guilty of and punished 
for contempt in violating the injunction; that he be directed to answer 
the questions above referred to; that the four presses in question be 
included in the order of référence ; and that the injunction be so extend- 
ed as specifically to cover presses similar to them. The défendant, 
on the other hand, has made application that the accounting before the 
Master be limited to November 2, 1901, and that the injunction be 
"vacated as of said date." The applications on both sides are so re- 
lated to each other that ail of them conveniently may be oonsidered in 
one opinion. It appears that the complainant executed November 2, 
1901, an instrument in writing, bearing date on that day, in and by 
which it assigned to Robert Hoe and Charles W. Carpenter the "entire 
right, title and interest" in and to the letters patent therein mentioned, 
including among others patent No. 415,321, and "any and ail reissues 
and extensions of the same throughout the United States and the Terri- 
tories thereof, and the entire right, title and interest in and to the in- 
ventions contained in each of said letters patent; the same to be held 
and enjoyed by the said Robert Hoe and Charles W. Carpenter, for 
their own use and behoof and for the use and behoof of their heirs, 
executors, administrators and assigns, to the full end of the ternis for 
134 F,— 56 
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which said letters patent or any other letters patent for said inventions 
are or may be granted." The complainant thereby also assigned to 
Hoe and Carpenter ail claims and demands, both at law and in equity, 
that it "bas or may hâve for damages and profits on account of any in- 
fringement of the before mentioned letters patent, against any person, 
firm or corporation, except claims and demands against the aforesaid 
Walter Scott and the aforesaid Seymour-Brewer Printing Press Com- 
pany, on account of the infringement of letters patent Nos. 399,659 ; 
410,371 ; 415,321 ; 529,680 and 566,409," and authorized and empow- 
ered "the said Robert Hoe and Charles W. Carpenter to sue for in 
their own names and collect to their own use ail such claims and de- 
mands." The presses for the Wichita Eagle, the Drovers' Telegram 
and the Dallas News were not, nor were or was any of them, ordered or 
negotiated for until after the exécution of the above assignment. The 
press for the Halifax Press was ordered September 10, 1901, but its 
parts were not made and assembled until December, 1901, and the 
finished machine was not shipped until February 11, 1902. It is urged 
by the complainant that the assignment specifically reserved to it a 
right to damages and profits on account of ail infringing machines that 
should be made by the défendant after its date. Stress is laid upon the 
words "has or may hâve" as indicating that the réservation or excep- 
tion of claims and demands against thé défendant for damages and 
profits were intended to extend, not only to claims for damages and 
profits existing at the date of the assignment, but to claims for dam- 
ages and profits not arising until thereafter. This contention is in- 
admissible. It is more reasonable to attribute to the complainant re- 
dundancy of expression in the use of the words "has or may hâve" 
than to adopt a construction which would render the exception ré- 
pugnant to the assignment. An intention that Hoe and Carpenter 
should hâve and enjoy the entire right, title and interest in and to patent 
No. 415,331, and the invention embodied in it, to the end of the term 
for which that patent was granted, is irreconcilable with an intention 
on the part of the complainant that it, to the exclusion of Hoe and 
Carpenter, should hâve the sole right to ail future damages and profits 
arising at any and ail times after the exécution of the assignment and 
until the expiration of the term of the patent. The exception of claims 
for damages and profits on account of any infringement of patent No. 
415,321 clearly has référence only to claims existing at the time of the 
exécution of the assignment. By virtue of that instrument Hoe and 
Carpenter became the légal and équitable owners of the monopoly and 
invention of that patent. Hoe and Carpenter, November 2, 1901, 
and immediately upon the exécution of the assignment to them, gave 
a license in writing under seal to the complainant to make, use and sell 
certain patented inventions including the press of patent No. 415,321. 
The portion of the assignment material in this connection is as follows : 

"The said Robert Hoe and Otaries W. Carpenter hâve granted, and do 
hereby grant, to the said The Goss Printing Press Company and the successors 
or assigna of the business now carried on by the said The Goss Printing Press 
Company, a license to make, use and sell the inventions of Joseph L. Firm as- 
signed to the said Robert Hçe and Charles W. Carpenter by an assignment 
executed of even date herewith by the said The Goss Printing Press Company 
and by an assignment executed of even date herewith by the said The Goss 
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Printing Press Company and said Joseph L. Firm, copies of whifh ass'gnments 
are annexed hereto, during the term of any letters patent that hâve been or 
may be granted for the aforesaid Inventions in the United States, such lieensf 
to be non-assignable to auy pergon, firm or corporation, in whole or in part, 
except to the successors or assigns of the business now carried on by the said 
The Goss Printing Press Company, and provided that no right or privilège is 
granted in and by said license to tlie said The Goss Printing press Company to 
make, use or sell any invention or inventions described and claluied in any 
letters patent owned or eontrolled by the said Robert Hoe and Charles A^'. 
Carî)enter, or elther of them, at the date hereof, or that may hereafter be 
oTs'ned or eontrolled by the said Rol)ert Hoe and Charles W. Carpenter. or 
either of them, other than such letters patent as may be granted upoii tlu' 
applications of the said Joseph L. Firm." 

Tins license is non-exclusive, and non-assignable, except to "the suc- 
cessors or assigns of the business now carried on by the said The Goss 
Printing Press Company." Under the settled law of procédure the 
complainant as such licensee cannot maintain in its name an action at 
law or, without the joinder with it of Hoe and Carpenter as parties com- 
plainant, a suit in equity for infringement by the défendant. Samuel 
G. Goss in his affidavit makes the following statement: 

"Affiant further states that the said Robert Hoe and Charles W. Carpenter 
bave further expressly agreed that they shall not and will not grant uiiy 
license, shop-right or privilège to make, use or sell any of the inventions cov- 
ered by the letters patent in the above named, assignment conveyed, includ- 
ing letters patent to Joseph L. Firm, No. 415,321, during the tenns for wlncl; 
any of said letters patent hâve been granted, except the license to this com- 
plainant, The Goss Printing Press Company, or the successors and assigns of 
the business now carried on by the said Goss Printing Press Company." 

This statement is indefinite, immaterial and inadmissible. It does 
not appear when or with whom such agreement was had. It may not 
hâve been made until after the sale and delivery of the four printing 
presses and immediately before the hearing. But, if it be assunied that 
such agreement was had with the complainant at or shortly after the 
time of the exécution of the license, the aspect of the case would not be 
changed. There is nothing in the alleged agreement which could in 
any manner confer upon the complainant as against the défendant a 
right of action or suit not existing under the license. Further, it does 
not appear whether the alleged agreement was oral or in writing. In 
the absence of an averment to the contrary, it fairly may be assumed to 
hâve been merely oral. Clearly such agreement is not relied on b> 
the complainant as a substitution for the license ; and it is incompétent 
for the purpose of varying or explaining its scope or terms. The com- 
plainant, having conveyed the title, légal and équitable, to patent No. 
■115,321 to Hoe and Carpenter by the assignment of November 2, 1901, 
and none of the four printing presses above mentioned having been 
made, sold or delivered until after its exécution, could not maintain 
a bill as sole complainant for infringement by reason of the making 
and selling of those presses. Its interest as licensee under Hoe and 
Carpenter would be insufficient to support such a bill. Nor is the com- 
plainant, as such mère licensee, entitled in this suit, as it now stands, 
to an account of profits or damages with respect to those presses, nor 
to proceed against the défendant for a violation of the injunction after 
the exécution of the assignment. It is true that the assignment did 
not either terminate the suit or vacate the injunction. Notwithstanding 
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the assignment the complainant is entitled to an accouiit for profits and 
damages until its exécution ; and should the complainant regain owner- 
ship of the patent before the expiration of its term, it may well be that 
it would be entitled to the full benefit of the injunction. But the in- 
terlocutory decree for an injunction and an account, while establishing 
the then ownership of the patent and its infringement and the rights of 
the complainant predicated upon such ownership, did not in any manner 
merge the patent or destroy or restrict its assignability. When that 
ownership ceased the complainant became a mère licensee, and undcr 
the decree possessed no right to proceed against the défendant for 
any violation of the injunction after the termination of such ownership, 
or to an account of profits or damages for any infringement occurring 
rhereafter. To secure an account in equity of prolits or damages for 
infringement so occurring it would be necessary to resort to an original 
bill, or a bill of a supplemental nature, brought by the Goss Printing 
Press Company and Hoe and Carpenter as co-complainants. And in 
order that proceedings may properly be had for violation of the injunc- 
tion while the complainant continued a mère licensee recourse should be 
had to a bill of the latter character. 

The writ of injunction served upon the défendant is directed against 
"directly or indirectly making, using, furnishing to others for use, or 
selling in any manner." None of the four presses complained of was 
made, used, furnished to others for use, or sold, prior to the exécution 
of the assignment. The interlocutory decree, however, is broader in its 
proliibitive terms than the writ of injunction. It provides for an 
injunction against "directly or indirectly making or causing to be 
made, using or causing to be used, selling or causing to be sold to 
others for use, and from ofïering to make and sell in any manner." 
It is claimed that the writ of injunction possessed the same force and 
efïect as it would hâve had if the above language were embodied in it, 
and that the défendant prior to the e.xecution of the assignment olïercd 
co make and sell one of the four presses, in that the order for the press 
iubsequently sent to Halifax was received and accepted September 10, 
1901. On the assumption that the writ of injunction is so to be inter- 
preted, and, further, that the complainant as a mère licensee is author- 
ized, in this suit as it now stands, to proceed for a violation of the in- 
junction prior to the exécution of the assignment, — a point by no nieans 
clear,— the question remains whether the circumstances of the case as 
disclosed in the afïidavits and exhibits would justify the court in adjudg- 
ing the défendant guilty of contempt and inflicting punishment there- 
for. The printing presses for the Wichita Eagle and Drovers' Tele- 
gram embodied the subject-matter of patent No. 753,169, dated Feb- 
ruary 23, 1904, granted to the défendant, and those for the Halifax 
Press and Dallas News the subject-matter of patent No. 753,640, dated 
March 1, 1904, also granted to the défendant. Both patents were ap- 
plied for in May, 1901. Their issue was attended with the usual prima 
facie presumption of patentable novelty involvirig patentable différence 
between the mechanism described and claimed in them and that of pat- 
ent No. 415,321. Ransome v. Hvatt, 69 Fed. 148, 16 C. C. A. 185; 
Miller V. Eagle Manufacturing Co., 151 U. S. 186, 208, 14 Sup. Ct. 
310, 38 L. Ed. 121; Corning v. Burden, 15 PIow. 252, 271, 14 E. Ed. 
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C83. It appears that the défendant before constructing any of the foui- 
presses consulted with his counsel and a patent expert and was advised 
î)y them that such printing machines would not embody or contain the 
subject-matter of the seventh claim of the last mentioned patent. He 
States positively under oath that he then behevcd and stil! bcHeves that 
such advice was correct. There is nothing in the évidence to warrant 
a conchision that the défendant is not sincère in his statement. It may 
be that he has entertaincd a mistaken belief and is an infringer. Hon- 
est belief and advice of counsel will not of themselves in ail cases re- 
lieve an infringer from responsibility for his violation of an injunctioii. 
Where the contempt proceedings are of a remédiai rather than punitive 
nature, innocence of intention, while serving to mitigate the conséquen- 
ces of a breach of injunction, will not constitute a défense; but wherc 
the proceedings in contempt are solely punitive it is otherwise. Hère 
the proceedings are not remédiai in any proper sensé. They can be 
of no direct benefît to the complainant. Under them the défendant can- 
not be compelled to account to him for profits and damages by reason 
of the mare ofïer to make and sell in violation of the injunction. The 
sale not having occurred until after the exécution of the assignment to 
Hoe and Carpenter, profits and damages on account of that sale cannot, 
as before stated, be recovered in this suit as it now stands. Nor can 
a fine be imposed as an indemnity to the complainant ; for no pecuniarx 
damage has resulted to the complainant from the mère ofïer to make 
and sell. It may be questionable, under the circumstances of this case, 
whether it would be proper, in the absence of pleadings and plenar) 
proofs, and on a mère rule to show cause, summarily to détermine the 
validity or invalidity of patents subséquent to that in suit and ascertain 
whether the défendant acting under such subséquent patents has in- 
fringed that in suit. Certainly such a course would not be justified 
unless the évidence of infringement were clear and convincing. But 
the crucial question hère is not whether the défendant prior to the exé- 
cution of the assignment may hâve infringed through his acceptance of 
the order for the press sent to Halifax, but whether, on the assumption 
that such infringement occurred, he should, notwith standing his be- 
lief and innocence of intention, be punished. I am satisfied that sucli 
punishmcnt is not required or warranted either by the authori- 
ties or by reason. It results from the foregoing considérations thaï. 
the rule to show cause why the défendant should not be punished for 
contempt, and why he should not answer certain interrogatories thereiii 
referred to, and why certain printing presses therein referred to should 
not be included in the order of référence in this case, and why the de- 
fendant should not account for the same, must be discharged ; that the 
motion that the injunction be so extended as specifically to cover cer- 
tain printing presses be denied; and that the accounting before the 
master be limited to November 2, 1901, the date of the assignment. 
The application for the "vacation" of the injunction as of that date 
is unnecessary and improper, and must be denied. 
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LIBRARY BUREAU v. FRED MACEÏ «JO.. Limited. 

(Circuit Court, D. Massachusetts. February 13, 1905.) 

No. 1,624. 

1. Patents— Invention— Cabd Records. 

The Williams patents, Nos. 023,837 and 024,597, for Improvements In 
card records, conslstlng In placlng au additlonal index tab ou réversible 
record cards, desigued to be symmetrically arrangea in groups In their 
index order — the additional tab havlng the same index character on the 
back as the other tab, but marked in ink of a difiCerent color — ^are void 
for lack of invention, in view o£ the prior art. 

In Equity. Suit for infringement of patents. On final hearing. 

Roberts & Mitchell, for complainant. 
Fred S. Chappell, for défendant. 

COLT, District Judge. This is a suit for infringement of two pat- 
ents granted to Stephen T. Williams for improvements in card records — 
No. 623,857, dated April 25, 1899, and No. 624,597, dated May 9, 
1899. Patent No. 624,597, although later in date, was first applied for, 
and is therefore properly called the first Williams patent. 

Thèse card records comprise groups of cards, with index tabs upon 
their upper edges, symmetrically arranged in a box or drawer. It is 
found to be both convenient and economical to make entries on the back 
of thèse cards, especially when used for ledger purposes. In cards 
which hâve only one tab— as, for example, in the Gunn séries— the user 
cannot tell, on running his eye over the tabs, whether there are entries 
on the back of any of the cards. To ascertain this fact with respect to 
any card, it is necessary to take it from the file, turn it over, and then 
replace it in its proper position in the séries. To avoid this trouble, 
it occurred to Williams to put an additional tab on each card, and to 
mark the back of it with the same index character as the other tab, 
and to distinguish the two tabs by using inks of différent colors. 
When there are records on the back of a card, it is reversed, back for 
front, and replaced in the box in its proper index order, and the diiïer- 
ence in the color of the index number will convey the required informa- 
tion, without taking the card from the file and inspecting it. 

In the first Williams patent, the two tabs, or "twin tabs," as the 
patentée terms them, are both located on the upper edge of the card. 
while in the second patent they are located on opposite edges of the 
card. The material parts of the spécification of the first Williams pat- 
ent, No. 624,597, are as follows : 

"It is frequently the case that both sldes of a card are required for rec- 
ords. In that case the card, when removed from its group, must be txirned 
over by the hand ; and, after the records hâve been made, it must be 
turned back again, In order that the index character may face the recorder 
or searcher. If the card hâve only a single tab Inscribed on the back, with 
the same index character as that upon the front of the tab, whenever the 
card is reversed as to face and back, but without reversing top and bottom, 
the tab will occupy a différent position in the index order from its former 
one, and disconcert the searcher. This disarrangement of index order by 
such reversai of a card is unavoidable with any card group or séries bearing 
but one index of consécutive letters or numbers. If every card of such a 
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gronp !s reversed wheuever tlie consécutive order of the Index chnracters on 
the back of the eard is consulted, the card must be taken from its place and 
turned over for Inspection, and turned back again when restored to its piace 
In the file. The motions luvolved in this taking ont and turnlng over consume 
time, and when many hundreds or thousands of cards are to be handled in a 
day, whether by ore person or many, the wasted time and energy become a 
very sensible quantity. An attempt to remedy thIs fault bas been made, In 
which the backs of the cards are so ruled that records on the back begin at 
the bottom of the card and proceed upward, the intention being to enable in- 
spectors to read the backs as well as the fronts without removal from the 
file. Praetically the plan is a failure ; the inspecter being obliged to bend 
his body or neck Into unnatural positions to read the back of the card at ail, 
and obscuring the light necessary for rendering the records legible in a card- 
file. Agaln, with ail tab-eard indexes or records heretofore used in drawer or 
box files, only the person in front of or facing the file could conveniently read 
the index eharacters and use the file at one time. 

"This invention bas for its object, first, the saving of wasted motions and 
time in reading and handiing such card indexes or record cards ; and, sec- 
ond, providing for or facilitatlng the flling and inspection of such card rec- 
ords, etc., by two or more persons at the same time. 

"I effect my purpose by providing two Index tabs upon the same edge of 
each card In a group ; thèse tabs, which I term 'twin tabs,' being in the same 
relative position, measured from the two ends or two opposite edges of the 
card, and so positioned that upon reversai of the card, aide for side and back 
for front, the twin tabs exchange places in the Index order. I Indite the same 
index eharacter upon the face of one tab and upon the back of its twin tab, 
preferably in Inks of différent colors for the front and back of the two tabs. 
My object in using different-colored inks for this purpose Is to hâve the 
changed color inform the inspecter that the card bas been reversed, and that 
there are records on the reverse side. Otherwise the inspecter, who wishes 
to know how much matter has been recorded, and if the reverse side bas 
been used, must remove the card from its file and turn it over to ascertain 
the information." 

The daims of the patent are as follows : 

"(1) In a group of index or record cards or sheets consecutlvely Indexed in 
opposite directions, twin index tabs provided upon one edge of each of such 
cards or sheets, so positioned that by reversai of a card, side for side and 
back for front, the twin tabs are eaused to exchange places in the index order, 
substantially as and for the purpose herein described. 

"(2) A group of index or record cards, each having upon one edge two tabs, 
with the same index eharacter inscrlbed upon one side of one of said tabs, 
and upon the opposite side of the other one, substantially as and for the 
purpose herein described. 

"(3) A reyersible index card, having on one edge two Index tabs, bearing— 
one on its face, and the other on its back — correspondlng index signs, and 
having the faces of the index tabs distinguished from the backs thereof by 
différent colors, substantially as and for the purpose set forth. 

"(4) A réversible index card, having on one edge two index tabs, bearing — 
one on its face, and the other on its back — correspondlng Index signs, which 
are of one color on the face and another color on the tack of the card, sub- 
stantially as and for the purpose set forth." 

In the second Williams patent, No. 633,857, the spécification says : 

"In my application, sériai No. 604,520, for United States patent, flled Oc- 
tober 25, 1898, I bave described and claimed record cards having duplicate 
indexes, of which the index characters are inscrlbed upon what I call 'twin 
tabs,' which consist of two tabs on the same edge of each eard, similarly 
indexed, one on one side, and the other on the other side. in such record 
cards the space for indexing either face — that is to say, the front or back of 
the card — is limited to one-half the length of that edge of the card on which 
the index is placed, and therefore such card must be of considérable lengtb 
to admit of the double indexing. 



888 134 E'EDERAL EEPORTEU. 

"The présent Invention gives duplicate Indexes on opposite sides of the 
cards, with cards shorter than any that would be practicable with the cards 
havlng twin tabs, above mentioned. 

"The sald invention Is malnly distinguished by the provision of a single 
tab on each of two opposite edges of each card of a group used in an index : 
the two tabs on sald two edges being exactly opposite each other, and having 
upon them similar index charaeters, but the said charaoters being on oppo- 
site sides of the card, so that, when any one of the cards of a group is re- 
versed, the corresponding index character on the back will occupy pre- 
oisely the same position in the index as vras previously occupied by a figure 
on tîie face. This and other features of the invention are fuUy represented 
in the accompanying drawings, and will be hereinafter described in détail 
with référence thereto, and their novelty will be pointed out by the claims 
following the description." 

The claims in issue are as follows: 

"(1) A réversible index card having a tab on each of two opposite edges, 
the sald tabs arrangea opposite each other and having corresponding index 
charaeters, substantially as and for the purpose herein described. 

"(2) In a group of Index or record cards or sheets in which the several 
cards of a group are consecutively indexed, two index tabs upon each of said 
cards, arranged exactly opposite each other, on opposite edges of the card. 
and having corresponding index charaeters Inscribed on one face of one tab, 
and on the other face of the opposite tab, substantially as and for the pur- 
pose herein described. 

"(3) An index or record card having two tabs, one on each of two oppo- 
site edges of the card, and having corresponding index charaeters on said 
tabs, the sald charaeters being of différent colors, one on one face of one tab, 
and the other on the other face of the other tab, substantially as herein de- 
scribed." 

•'(5) An index or record card having Index tabs on Its edges, and corner 
tabs of greater projection than the index tabs, substantially as and for the 
purjwse herein described." 

The essence of the Williams inventions disclosed in the foregoing 
patents consists in placing an additional tab on record cards designed 
to be symmetrically arranged in groups in their index order ; the addi- 
tional tab having the same index character on the back as the other tab, 
but marked in ink of a différent color, in order to distinguish it. 

The exhibit of the twin-tab card ledger manufactured and sold by 
the complainant contains an elaborate system of combined signal tabs, 
index tabs, and color difïerentiation, which is neither disclosed in, nor 
covered by, the patents in suit. 

In view of the prior art, as illustrated in the Gunn patent. No. 583,227, 
the Langstroth patent, No. 475,043, and the Stamford patent. No. 564,- 
117, I am of opinion that the Williams patents are void for want of in- 
vention. 

Bill to be dismissed. 
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PBTTIBONE, MULLIKEN & CO. v. PKNNSYLVANIA STEEL CO. 

(Circuit Court, B. D. Pennsylvania. January 31, 1905.) 

No. 23. 

1. Patents— Suit fob Infeingement— Waiveb of Objection to Pait-uee to 
Pbove Allégation not Denied. 

Where a bill for infringement of a patent properly alleged that tho 
patented machine of complainant was marked in accordanee with tlic 
requirement of Rev. St. § 4900 [U. S. Comp. St. 1901, p. 33S8], wliich alIegîT- 
tlon was not denied in the answer, and no objection was made on the 
hearlng to the failure of complainant to prove It, such objection is waived, 
and cannot be talcen for the flrst time on entry of the decree. 

In Equity. Suit for infringement of patent. On objections to 
înterlocutory decree. 
See 133 Fed. 730. 

Dyrenforth, Dyrenforth & Lee and Horace Pettit, for complain- 
ants. 

Joshua Pusey, for respondents. 

HOLLAND, Di.strict Judge. The bill in equity filed in this case 
alleging infringement was sustained. It contained an averment 
that the patented machine of complainants was marked in accord- 
anee with the requirement of Rev. St. § 4900 [U. S. Comp. St. 1901, 
p. 3388]. The answer neither affirmed nor denied, nor did it put 
the complainants to the proof of this allégation. No évidence was 
offered to establish the affirmative of this averment, and no objec- 
tion was taken at the final hearing to this failure to introduce évi- 
dence on this point. It was not raised until the day fixed for enter- 
ing the decree. 

In Dunlap v. Schofield, 152 U. S. 244, 14 Sup. Ct. 676, 38 L. Ed. 
426, the averment in the bill was denied in the answer, and passed 
upon at the final hearing. There the issue was squarely raised. 
denied in the answer, no proof offered to sustain the averment in 
the bill, and the court held that it was the duty of the complain- 
ant to allège the fact of marking, and the burden of proving this 
was upon him, and a failure to do so precluded his recoverj'^ of 
damages ; but in the same opinion they approved the décision in 
Rubber Company v. Goodyear, reported in 76 U. S. 788-801, 19 L. 
Ed. 566, wherein the court held "it was too late for the défendant 
to raise the point before the master. They were concluded by their 
previous silence, and must be held to bave waived it." The défend- 
ants made no déniai of the allégation in the bill, and raised no ob- 
jection at the final hearing to their failure to introduce évidence on 
this point. In view of thèse facts, under the décision of Rubber 
Company v. Goodyear, supra, it is too late to raise the point now, 
and it must be held to hâve been waived. 

Objections to the entry of interlocutory decree overruled. 
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SAMPSON & MURDOCK CO. v. SEAVEU-RADFORD CO. 
(Circuit Court. D. Massacliusetts. February 2, 1905.) 

No. 1,937. 

1. CoPYEiGHT— Infbirgembnt— Use of Copïeigiited Dibeotoky. 

A compiler of a gênerai direetory bas tlie right to use a prior coiiy- 
righted gênerai direetory botb to veriïy the résulta of bis owu work. 
and to sbow him and direct hini to the persons on whom it luuy bc 
worth hla wbile to call. 

2. Same. 

One who is compiling a gênerai direetory of a city bas tbe rigbt, aft<>r 
making bis own canvass, to take a part of tbe names and addresse-^ 
contained in anotber copyrighted gênerai direetory, go to the origin.il 
sources of information, ascertain how far tbe existing faets concur witii 
tbe statements of the flrst direetory, and tben to print aud publish tbe 
resuit as bis own, abandoning wbat is not found, and ebangiug wh;it 
bis investigation sbows sliould be cbanged, and printing witbout cbangi,- 
what he bas, by means of bis own investigation, found to be correct al 
tbe time such investigation vvas made ; and such rigbt is not lo.st by 
the fact that a person, in going to the sources of inforniatiou, talies 
with bim memoranda of names and addresses copied frotn the first direi- 
tory, changing them wben his investigation shows tUey sbould be cbangoù 
to correspond with tbe facts, aud "checking them as correct when tbey 
prove to be correct. 

3. Same— INJTJNCTION— ScoPE. 

Tbe master found on a référence in a suit to enjoin infringenient of 
complainant's copyrighted direetory, that défendant bad copied iuto i1-^ 
direetory certain spécifie matter from complainant's direetory, inclndiui; 
certain flctitious and erroneous names and statements, and Iwd ajsu 
transferred to ail parts of ■ its direetory from complainant's direetory 
mauy names, and information conneeted tberewith, wbicb it did not 
obtain by Its original eanvass or from original sources ; but su<;b in- 
fringing matter was not speciflcally set out in the fmding, exeept snili- 
cient tbereof, taken at random from defendant's book, to support the 
finding, and to indicate its character and the means by wbicb it couKl 
be identified. Beld, that such findings entitled complainant to an in.iuuc- 
tion, but tb.-it, it not appearing that tbe objectionablo matter could n<n 
be expunged, tbe coxirt would not decree a gênerai injunction aguiust 
the sale of defendant's direetory, but tbe same would be llmited to re- 
strain the sale only of any copy eontaining any of the infringing matter. 
including that indicated in such gênerai finding. 

4. Same— Right to Injonction- Pkoof of Damages. 

Proof of damages is not essential to entitle a complainant to au injuuc- 
tion restraining tbe infriiigement of a copyriglited publication. 
[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Copyrights, § 79.] 

In Eqtiity. Suit for infringement of copyright. On exceptions 
to master's report. 

This cause has already been before the court in the matter of a 
preliminary injunction. 129 Fed. 761. We made an interlocutory 
decree for a temporary injunction unless the défendant before a cer- 
tain time should file a bond to the complainant in the sum of $5,000, 
with sureties approved by the clerk, conditioned for the payaient 
of an}^ sum, exeept costs, which might be finally decreed against 
the défendant in this court or on appeal. The court further decreed 
that the défendant keep an account of sales of directories made by 
it. After the above decree the cause again came before this court 
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on May 17, 1901, and, undcr the practice in such cases, it was re- 
ferred to John G. Stetson, as master, upon the bill, answcr, and 
replication, to find the facts, and report to the court his fmdings of 
fact, his conclusions of law, and such portions of the évidence as 
either party miglit request or as he might deem useful to the court. 
The master has filed a complète report, which now forms the basis 
of action for the court. That report, omitting the introductory por- 
tion and schedules not material to be now considered, is as fol- 
lows : 

On May 17, 1904, this cause was referred to me, as master, upon the bill, 
,■lns^Yer, and replication, to hear the évidence, find the facts, and report to 
tlie court my findings of fact, my conclusions of law, and such portions of 
the évidence as either party may request. Mr. Alexander P. Browne repre- 
sents the complaiuant, and Mr. Thomas Hunt represents the défendant, in the 
l)roceedings before me. I hâve heard the évidence ofCered by each party in 
the usual order. This évidence was taken stenographically by stenographers 
furnished by Mr. Browne, and copies of the évidence hâve been delivered to 
counsel for each party and to me. I hâve heard counsel for each party, and 
I now report my findings of fact and conclusions of law, and will report such 
portions of the évidence as either party may request. 

Findings of Fact. 

ilaster's Finding 1. The following allégations of the complalnant's bill of 
oomplaiut are true, namely : 

"(1) That on or before the 29th day of June, 1903, and prier to the date of 
the publication thereof in this or any foreign country, the firm of Sampson, 
Murdock & Co., of Boston, the predecessors in business of your orator, de- 
lio.sited in the mails wlthin the United States, addressed to the librarian of 
Congress, at Washington, District of Columbia, a priuted copy of the title of 
il certain book entitled 'The Boston Directory,' containing the city record, a 
directory of the cltizens' business directory and street directory, with niap 
Xo, 99, for the year eommencing July 1, 1903, in order to copyright the same, 
and claimed said copyright as authors and proprietors, and that they 
deposited in like manner the sum of fifty cents for copyright fées, and that 
rhereupon, on the llth day of July, 1903, and also before the date of pub- 
lication in this or any foreign c-ountry, deposited in the mails within the 
United States, addressed to the librarian of Congress, at Washington, Dis- 
trict of Columbia, two printed copies of such copyright directory, and that 
said title so deposited was duly recorded by the librarian of Congress upon 
the said 29th day of June, 1903, whereby they became entitled to the copy- 
right upon said book under the laws of the United States. 

"(2) That on the Ist day of October, 1903, the said firm of Sampson, Mur- 
dock & Co., for a valuable considération, and by an instrument in wrlting, 
a copy of which is hereto annexed [that Is, annexed to complalnant's bill], 
conveyed the said copyright to the complainant herein, and that the com- 
plaiuant by the said conveyance became, and has ever since been, and now 
is the sole owner of sa,id copyright, and of the exclusive rights thereby con- 
ferred under the laws of the United States. 

"(3) That the two copies of the said book deposited as above set forth were 
printed from type set within the limlts of the United States, or from plates 
made therefrom. 

"(4) That the said Sampson, Murdoek & Co., and the complainant as their 
assignée and successor In the business, hâve given notice of said copyright by 
inserting in the several copies of every édition published, on the title page 
thereof, the copyright notice required by law, in the following words, to wit : 
'Copyright 1903, by Sampson, Murdoek & Co.' " 

Master's Finding 2. The copyright in suit and the complalnant's title to 
the same are good and valid. 

Master's Finding 3. The défendant compauy, within the term of the com- 
plalnant's copyright, and without the consent of the owners thereof, has 
printed, published, exposed for sale, and sold many copies of a book entitled 
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"The 1904 City Dlrectory of Boston," referred to In tliîs report as clefend- 
ant's directory ; the complainant's copyrlghted directory being referred to as 
«omplainant's directory. 

iSlaster's Finding 4. The defendant's directory differs from the complain- 
ant's directory in shape, size, style of type, and arrangement, containing tbreo 
(;olumns on each page, Instead of two, and on thèse accounts is not liable to 
be mlstaken for the complainant's directory. Tlie complainant's directory is 
entltled "Boston Directory 1903," and the defendant's directory is entitlert 
"1904 City Directory of Boston." 

Master's Finding 5. In obtainlng materlal for its directory, the défendant, 
by its agents and employés, made an original and substantial house to hoiwe 
and office to office canvass of the city of Boston. 

Master's Finding 6. After making its original canvass, the défendant, by 
its agents and employés, divided a copy of the complainant's directory into 
sections called 'checkbooks,' and f ront-checked ; tbat is, checked in front of 
each name in black pencil upon the pages of thèse checkbooks the names which 
it had obtained by its original canvass, except that it did not check ail the 
names of barbers, halrdressers, laborers, and persons having no bnsiness 
stated In complainant's copyrlghted directory. Having thus front-clieeked 
names obtained by its original canvass, the défendant, by its agents and 
employés, blue-dotted In thé checkbooks such names as its agents and em- 
ployés desired to draw questions upon, and, having drawn such questions, 
sought to verlfy the information substantlally copied from the checkbooks 
by going to original sources of Information ; but in many Instances, partic- 
ularly set forth in master's flndings 7, 10, 11, and 12, the défendant, by its 
agents and employés, failing to make such vérification, transf erred to Its direc- 
lory the information contained In the complainant's copyrlghted directory. 

Master's Finding 7. The défendant transferred to Its directory from com- 
plainant's copyrlghted directory the twenty-nine (29) names, and the informa- 
tion connected therewith, show^n In Master's Schedule A, annexed to th'is 
report. Thèse names are ail blue-dotted In the checkbooks Into which com- 
plainant's copyrlghted directory was divided, indicatlng that questions were 
(Irawn upon them, but an actual vérification of such questions from original 
!~ources of information was impossible, as the persons represented by thèse 
names died at varlous tlmes from March 3 to July 18, 1903, and were dead at 
the times when the attempted vérifications, if any, were made. 

Master's Finding 8. The défendant transferred to starred pages ôO and .51 
of its directory, from pages 733 to 734 of complainant's copyrighted directory, 
the thirteen (13) names, and the Information connected therewith, shown in 
Master's Schedule B. None of thèse names were obtained on the original 
canvass, as none of them are front-checked, and questions were not drawn 
upon them, as none of them are blue-dotted. The persons represented by 
seven of those names moved from the résidences or places of business glven 
in both directories before the défendant commenced its original canvass. 

Master's Finding 9. The défendant transferred to ail parts of its gênerai 
directory from the complainant's copyrighted directory many uames, and in- 
formation connected therewith, which it did not obtain by its original can- 
vass, as such names are not front-checked in the checkbooks, and which it 
did not obtain by Information from original sources on questions drawn upon 
such names, and Information connected therewith, appearing in complainant's 
copyrighted directory, as such names are not blue-botted in the checkbooks. 
This finding is supported by a comparison of the names on many two con- 
sécutive pages selected at random from the checkbooks, so called, with the 
same names as they appear In the defendant's directory. Master's Schedule O 
illustrâtes this as to page» 81-82, 181-182, 281-282, 381-382, and 481-482. 
On thèse ten pages are shown flfteen such transfers. 

Master's Finding 10. The défendant transferred to Its directory from com- 
plainant's copyrlghted directory the forty-six (46) names, and the informa- 
tion connected therewith, shown in Master's Schedule D, annexed to this re- 
port. Thèse names are ail blue-botted in the checkbooks Into which complain- 
ant's directory was divided, Indicating that questions were drawn upon them; 
but an actual vérification of sald questions from original sources of informa- 
tion was impossible, as the persons represented by thèse names moved from 
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the places of business, or froin the résidences shown In both directories, at 
varions times previously to July 32, 1903, sonie of them one or two years pre- 
viously, and ail but three — (28) Horstnieier, (38) Owen, and (42) Wallberg — 
previously to July 1, 1903, and ail of them liad so removed previously to the 
times when the attempted vérifications, if uny, wero niade. 

Master's Finding 11. In many instances the défendant has inserted ii) its 
jjeneral directory the names of persons, and information connected therewith. 
In two forms. In one form it has eopied the nauies, and infonuatiou con- 
nected therewith, from the complainant's copyrighted directory ; in the other 
form, the names and information connected therewith were obtained from 
some other source. Master's Schedule E contains thirty-slx (36) such in- 
stances of double insertion of names and information connected therewith. 
As to each person included in this schedule, the first Une shows the name 
and information (business address and résidence) as they appear in complain- 
ant's copyrighted directory ; the second Une shows them as they appear in 
defendant's directory, eopied from complainant's copyrighted directory ; and 
the third Une shows them as they appear the second tlme in defendant's di- 
rectory, from information obtained from some other source. None of thèse 
names were front-checked in the checkbooks, and ail of them were blue- 
dotted; indicating that the défendant did not obtain them, and the informa- 
tion connected therewith, by its original canvass, and that questions were 
drawn upon them for vérification. The complainant introduced évidence 
tending to show that there were errors in thèse names, or in the information 
connected therewith, as the names and information appeared in its copyright- 
ed directory, which errors the défendant eopied into its directory, and that 
thèse names, and information connected tlaerewith, are correctly given by the 
défendant in the second form In which they appear In its directory. That 
the défendant obtained such information, namely, that appearing in the second 
form in its directory, from original sources and upon spécial inquiry, cor- 
roborâtes complainant's évidence as above stated ; and I flnd as a fact that 
in the thirty-six (36) instances enumerated in Master's Schedule E there were 
errors In the names or Information, or both, as they appeared in the com- 
plainant's copyrighted directory, and that the défendant eopied thèse errors 
into its directory. 

Master's Finding 12. The complainant inserted in Its list of public offices, 
lialls, blocks, etc., in its copyrighted directory, on page 66, the fletitious name 
and location, "McKinley Hall, 24 W. Concord." This was a trap intention- 
ally set to catch copyists, and the défendant fell into It ; transferring to its 
list of office buildings, halls, blocks, theaters, and public buildings, on page 
173 of its directory, this fictitious name and location. "McKinley Hall, 24 W. 
Concord St." 

Master's Finding 13. The complainant inserted in its business directory. 
making a part of its copyrighted directory, on page 1969, under the tltle of 
"Boots and Shoes (Retall Dealers)," the fletitious name and location, "Rogers 
Robert L. 312 Maverick," and on page 2151, under the title of "Hairdressers," 
the fictitious name and location, "Jones G. W. 1650 Dorchester av." The 
défendant eopied both thèse fletitious names and locations from complain- 
ant's copyrighted directory, and inserted them in its business directory. 
making a part of its 1904 Oity Directory of Boston, "Rogers Robert L. 312 
Maverick, B. B.," on page 1774, under the title of "Shoe Dealers," aud 
"Jones G. W. 1650, Dorchester av. Dor.," on page 1613, under the title of 
"Barbers." 

Master's Finding 14. The défendant eopied the followlng name and résidence 
into its gênerai directory, making a part of Its 1904 City Directory of Boston, 
from complainant's copyrighted directory: 

C. D. (58) 179. Thomas Léo B. pastor Stoughton-st Baptist church, 

Dor. h. 31, Stoughton, do. 

D. D. 1'**. Thomas Léo B. pastor, Stoughton st Baptist church 

Dor res. 31 Stoughton, do. 

C. D. (3) 1994. Thomas Léo B. (B), 31 Stoughton 

D. D. 1633 (Business Directory, under the headlng Clergynien). 

Thomas Léo B. (B.) 31 Sumner, Dor. 
Xhe correct résidence Is 31 Sumner, Dorchester. 
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This name is blue-dotted in checkbook 38 from complalnant's gênerai direo- 
tory, and is not front-cheoked In checkbook 3 from complalnant's business 
directory; both indlcatlng that the défendant did not obtain this name ami 
résidence by its original canvass and that questions were drawii upon this 
name for vérification from original sources of information. The défendant 
did obtain the correct résidence, 31 Sumner, Dorehester. and inserted it in 
its business dlreetory under the title "Clergymen," as shown by the fourth 
Hue above, but copied into its gênerai directory the incorrect address, "3i 
Stoughton, Dorehester," as shown by the flrst and second Unes. 

Master's Finding 15. The défendant copied the following names and in- 
formation into its business directory, maklng a part of Its 1904 City Directory 
of Boston, from complalnant's copyrlghted directory: 

(1) 
Business heading in both directories, "Architects." 

C. D. (1) 1949. Briscoe Maurice B. 120 Boylston 

D. D. 1604. Briscoe Maurice B. 120 Boylston 
D. D. 1604. Blscoe Maurice B. 110 Boylston. 

This name is blue-dotted in checkbook 1, "Business," and the correct spell- 
ing of the name and the correct business location were obtained by défend- 
ant, as shown in the third Une above and entered, but the défendant copied 
into its directory the incorrect spelling and the incorrect location from com- 
plalnant's copyrlghted directory, as shown in the first and second Unes. 

(2) 

Business headings, "Boot & Shoe Dealers" In complalnant's and "Shoe- 
makers" in defendaut's directory. 

O. D. (2) 1966. Masaree Arthur, 97 W. Concord 

D. D. 1776. Masaree Arthur, 97 W. Concord 

993 (General Directory). Macaree Arthur, cobbler, 99 W. 
Concord, res. 43 Langdon, Rox. 

This name is not front-checked in checkbook 2, "Business," indicating that 
it was not obtained on original canvass. The correct spelling of the name 
and the correct business location were obtained by défendant, as shown by 
the third Une above, but the défendant copied into Its directory the incorrect 
spelling and the incorrect location from complalnant's copyrlghted directory, 
as shown in the flrst and second Unes. 

(3) 
Business heading In both directories, "Grocers." 
0. D. (6) 2046. Kovltzky Simon, 12 Morton 
D. D. 1672. Kovitzky Simon, 12 Morton 
" 912s (General Directory). Koritzky Simon, crockery and coal 

agent, 12 Morton, res. do. 
The défendant obtained the correct spelling of this name, and Inserted It 
in Its gênerai directory, as appears by the third Une above, but copied Into 
its business directory the incorrect spelling, as shown by the first and second 
Unes. 

(4) 
Business heading in both directories, "Leather Dealers." 

C. D. (8) 2086. Magoun Leather Co. 59 High 

D. D. 1708. Magoun Leather Co. 59 High 

This Company moved from 59 High street before defendant's original can- 
vass. The name Is blue-dotted In checkbook 33 from complalnant's gênerai 
directory, is not front-checked In checkbook S from complalnant's business 
directory, and does not appear In defendant's gênerai directory. This name 
and location were copied by the défendant Into its business directory from 
complalnant's copyrlghted directory. 

(5) 
Business heading In both directories, "Real Estate Agents." 

C. D. (11) 2151. Jewell Albert L. 209 Wash. rm. 21 

D. D. 1762. Jewell A; L, 209 Wash. rm. 21 

861 (General Directory). Jewell Albert L. real estate, 19 
Congress, rm. 95, tel. res. at Brookllne 
The défendant obtained the correct business location of this man and In- 
serted it In its gênerai directory as appears by the third Une above, but copied 



8AMPS0N & MUEDOCK CO. V. SEAVER-KADFORD CO. 893 

into its business directory the incorrect location from complalnant's copy- 
righted directory, as shown by the flrst and second Unes. 

(C) 
Business headlng in both directories, "ïtestaurants." 

C. D. (11) 2110*. Patten F. E. Mrs. 2280 Dorch av. 

D. D. 1760. Patten F. E. Mrs. 22S0 Dorcliester av. Dor. 

" 1285 (General Directory). Patten F. E. lunch room, 2270 

Dorchester av. Dor. res. 2200 do. 
This name is not front-checked in clieekbook 11, "Bu.siness." It is blue- 
dotted in checkbook 44, where the correct location Is given. The défendant 
obtained the correct location, and inserted it in its gênerai directory, as ap- 
pears by the third line above, but copied the incorrect location into Its busi- 
ness directory from complalnant's copyrighted directory, as shown by the 
flrst and second Unes. 

(T) 
Business headlng in both directories, "Teachers, Elocution." 

C. D. (12) 2139. Warren Edward, 176 Tremont 

D. D. 1795. Warren Edward, 176 ïremont 

This man moved from 170 Tremont before defendant's original canvass. 
The name is blue-dotted in checkbook 60 from complain.ant's gênerai direc- 
tory, is not front-checked in eheeJcbook 12 from complainant's business direc- 
tory, and does not appear in defendant's gênerai directory. The défendant 
copied this name and location into its business directory from complainant's 
copyrighted directory. 

(8) 

Business heading in both directories, "Teachers, Music." 

C. D. (12) 1240*. Byrnes Alva, 162 Boylston 

D. D. 1796. Byrnes Alva, 162 Boylston 

" 393 (General Directory). Byrnes Aima, music teacher, res. 

Union ter. J. P. 

This name is front-checked In checkbook 6 from complainant's gênerai 
directory, and appears in complainant's and in defendant's gênerai directory 
with the correct spelling, "Aima." It is also front-checked in checkbook 12, 
taken from complainant's business directory, where it ai^pears with the in- 
lorrcct spelling, "Alva." The défendant obtained the correct spelling, "Ai- 
ma," either from au original source or from complainant's gênerai directory, 
anrl inserted it in its gênerai directory, as shown by the third line above, but 
<,'opled the incorrect spelling, "Alva," into its business directory, from com- 
])lainant's copyrighted directory, as shown by tUe tir.st and second lines. 

Master's Finding 16. Many instances of similarity in the forms of entry 
of spécial names and information in the two directories are indications of 
a gênerai System of copyiug by the défendant into its directory from com- 
plainant's copyrighted directory, of which instances the following ar« illus- 
trations : 

(i) 

C. D. (3) 170. Belknap George E. chairman Nautical Training School 

Commission, 110 State House, h. at Brookline 

D. D. 292. Belknap George, chairman, Nautical Training School 

Commission, 110 State House, res. at Brookline 
(2) 

C. D. (4) 228. Bradlee Benjamin H. deputy clerk, U. S. circuit court, 

112 P. O. bldg. h. at Newton Centre 

D. D. 339. Bradlee Benjamin H. dep. clerk, U. S. circuit court, 112 

P. O. bldg. res. at Newton Centre 
(3) 
CD. (4) 228. Bradlee Roger W. clerk, 40 Water, rm. 15, bds. Blue 

Hill av. cor. Austin, Mat. 
D. D. 339. Bradlee Roger W. clerk, 40 Water, rm. 15, res. Blue HIU 

av. cor. Austin, Mat. 
(4) 

C. D. (45) 1442. Pennock A. N. clockmaker, 147 Tremont, h. 250 Mass. av. 

D. D. 1295. Pennock A. K. clockmaker, 147 Tremont, res. 250 Mass. 

av. 
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(5) 

C. D. (45) 1442. Pennock p. G. foreman, 894 Atlantic av. 

D. D. 1295. Pennock F. G. foreman, 394 Atlantic av, 

(6) 

C. D. (45) 1442. Pennock Artcmas S. près. 442 Tremont bldg. h. at S. 

Braintree 

D. D. 1295. Pennock Artenias S. près. 442 Tremont bldg. res. at S. 

Braintree 

(7) 

C. D. (59) 1798. Trowbridge Alexander H. clerk, U. S. circuit court, 112 

P. O. bldg. h. at Brookline 

D. D. 27**. Trowbridge Alexander H. clerk, U. S. Circuit Ciourt, 112 

P. O. bldg. res. at Bro. 
(8) 

C. D. (59) 1798. Trowbridge Herbert W. clerk, Custom House and ac- 

countant, 82 Devonshlre, rm. 28, h. at Stoughton 

D. D. 27**. Trowbridge Herbert W. clerk, Custom House, and ac- 

countant, 82 Devonshlre, rm'. 28, res. at Stoughton 

Conclusions of Law. 

First. The complalnant Is entitled to an injuuction agaînst the défendant 
from uslng or selling or ofCering for sale any copy of its 1904 City Directory 
of Boston so long as it contains — 

(1) In its llst of office buildings, halls, etc., on page 173, the name and loca- 
tion, "McKinley Hall, 24 W. Concord St." ; 

(2) In its gênerai directory the naines and information connected therewith 
set out in master's findings 7, 8, 9, 10, 11, and 14 ; 

(3) In Its gênerai directory the names and the Information referred to in 
master's flnding 9 as not front-checked in the checkbooks, and so not obtalned 
by original canvass, and not blue-dotted, and so not obtalned from original 
sources, upon questions drawn, but which are not Included in Master's Sehed- 
nle C ; and 

(4) In its business directory the fictltlous names and locations, "Rogers 
Robert L. 312 Maverick," on page 1969, and "Jones G. W. 1650 Dorchester 
av.," on page 2151, and the sixteen (16) names and information in the form 
described in master's findings 15 and 15a. 

Second. The complalnant is entitled to a decree for an aceountlng for profits 
derived by the défendant from, and by reason of, its incorporatlng In its 1904 
City Directory of Boston the names and information specifled in the above 
flrst conclusion of law, in paragraphs 1, 2, 3, and 4, and from the manufaettire 
and sale of said directory, in so far as such profits are attributable to sueh 
incorporatlng therein of said names and information. 

Respectfully submltted, John G. Stetson, Master. 

[Mémorandum. Schedules A, B, C, D, and E, attached to the master's re- 
port on file In the clerk's office, are omltted hère.] 

August 26, 1904. The foregoing, except as corrected in accordance with 
Master's Notes 35, 38, 41, and 44, was submltted to counsel for both parties 
<Mr. Browae and Mr. Hunt) as' a flrst draft report to be retained in the mas- 
ter's office till Thursday, September 15, 1904. Counsel for both parties flled 
objections to said flrst draft report, entitled as follows : "Respondent's Ob- 
jections to Master's Report," flled August 30, 1904 ; "Respondent's Purther 
Objections to Master's Report," filed September 2, 1904; and "Complainant's 
Action on Master's Draft Report," flled September 15, 1904. I hâve Inserted 
in thèse papers master's notes 1 to 48, inclusive, showlng my action thereon, 
and explaining such action in some particulars. Except so far as thèse notes 
modify my report, I overrule the objections of both parties. Thèse objections, 
with master's notes inserted, are as follows : — 

Respondent's Objections to Master's Report. 
[Filed with the Master August 30, 1904.] 
(1) The respondent objects to so much of master's finding 6 as flnds that 
Agents and employés of respondent failed to make the vérification therein re- 
ferred to. 
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(2) The respondent objects to master's finding 7 in so far ns It flnds that an 
actual vérification from original sources of Information was iniposslble or was 
net made. 

(3) Tlie respondent objects to so much of master's finding 8 as finds that 
seven (7) of the persons therein mentioned had moved before the respondent 
commenced Its canvass. 

(4) The respondent objects to master's finding 9. 

(5) The respondent objects to master's finding 10, and particularly to the 
part thereof which finds that an actual vérification was impossible, and to 
that part which flnds that the persons whose names are therein mentioned 
had moved prior to July 12, 1903, or July 1, 1903, or the time when at- 
tempted vérifications were made. 

(6) The r-îspondent objects to master's finding 11 that the names of persons 
and information eonnected therewith are inserted in two forms. 

(7) The respondent objects to so much of master's finding 14 as flnds that 
the correct résidence of the person there mentioned is 31 Sumner street, Dor- 
eliester. 

(8) The respondent objects to so much of master's finding 15 (1) as finds 
that the two names there mentioned are Intended for the same person. 

(9) The respondent objects to so much of master's finding 15 (2) as finds 
that the two names therein mentioned are intended to refer to the same 
person. 

(10) The respondent objects to so much of the master's flndlng 15 (4) as 
finds the tlme of removal. 

(11) The respondent objects to so much .of master's finding 15 (5) as finds 
that the three entries there quoted are intended to refer to the same person. 

(12) The respondent objects to so much of master's finding 15 (7) as flnds 
that the person therein mentioned had moved before the respondent's canvass. 

(13) The respondent objects to so much of master's finding 15 (8) as flnds 
that the two names there mentioned intended to refer to the same person. 

(14) The respondent objects to master's finding 16. 

(15) The respondent objecta to the master's flrst conclusion of law. 

(16) The respondent objects to the master's second conclusion of law. 

(17) The respondent objects to the ruling of the master admitting in évi- 
dence hearsay statements as to what was or was not correct information. 

(18) The respondent objects to the ruiings of the master admitting In évi- 
dence hearsay statements as to dates of removal. 

(19) The respondent objects to the ruiings of the master admitting in évi- 
dence hearsay statements as to the fact of removal. 

(20) The respondent objects to the ruiings of the master declining to strikc 
out hearsay statements as to what was or was nôt correct information as to 
the date of removal, and as to the fact of removal after they had been ad- 
mitted. 

(21) The respondent objects to the refusai of the master to make the find- 
ings requested by it, hereto attached. 

(22) The respondent objects to the failure of the master to make the ruiings 
of law requested by It, and hereto attached. 

(23) The respondent makes again and insists upon the objections taken by 
hlm in the course of the trial as shown by the record. 

[Master's Note 1. Upon considération of the above twenty-three (23) ob- 
jections, I make no changes in my draft report ; but I consider the flndings 
requested in paragraph 21, and the ruiings of law requested in paragraph 22. 
and make notes therein showing, and to some extent explaining, my action 
thereon.] 

By its Solicitors, Gaston, Snow & Saltonstall. 

Respondent's Request for Findings. 
[Attached to Respondent's Objections to Master's Report] 
The respondent requests the f ollowlng findings of f acts : 

Fourth. There bas been no cppying of the complainant's book by the re- 
spondent, except in so far as the method of drawing questions from the com- 

134 F.— 57 
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plainant's book adopted by the respondent may amount, as a matter of law, 
to copying. 

[Master's Note 2. I am iinable to mabe this fliiciliiK In view of the facts 
shown in master's findings 7, 8, 9, 10, 11, 12, 13, 14, l.">, 35a and IG.] 

Fifth. The respondent believed in good faith that it had the right to make 
such use of the complainant's book as it bas made, and had been so advised 
by counsel. 

[Master's Note 3. The défendant Is a corporation, and as such could act 
only through its officers, agents, and employés, and could hâve no belief. It 
must be judged by the acts of its officers, agents, and employés in its behalf. 
Some of its agents believed that it could lawfully use complainant's copy- 
righted dlreetory to front-check such names as it had obtained information 
upon by its original canvass; to blue-dot such names not front-checked as it 
desired information upon ; to draw questions on such names, which consisted 
in copying such names, and the information connected therewith, from com- 
plainant's copyrlghted book on question slips ; to ascertain from complain- 
ant's copyrighted book original sources of information ; and to go to such 
original sources of information and verify, or correct if incorrect, the in- 
formation contained on the question slips; and that It could lawfully in- 
corpora te in Its directory the information so verified or corrected. If the de- 
fendant had made such use only of complainant's copyrighted directory, and 
had incorporated in Its directory only such information as it so vorified or 
corrected, I could not hâve made master's flndings 7 to 16, inclusive, and 15a. 
In some way, however, and it is not important to détermine in what way, the 
défendant dld the copying set forth in those flndings.] 

Sixth. The respondent bas actually expended in compiling, printing, and 
binding its directory about forty thousand (40,000) dollars. 

[Master's Note 4. I flnd as above requested.] 

Seventh. The issue of an injunction such as Is asked for would niean the 
total destruction of the respondent's investment in its directory. 

[Master's Note 5. I cannot say as to this. Such an injunction as I find 
the complainant Is entitled to by my flrst conclusion of law, on page 12, 
would prevent the further use or sale of defendant's 1904 City Directory of 
Boston so long as it contained the matters specified in said flrst conclusion of 
law.] 

Blghth. There were at the time of the publication of the respondent's book, 
and are now, only 180 copies of the complainant's copyrighted book remain- 
ing for sale, and there is no sale for thèse. (Mr. Murdock's évidence, pages 
;398. 399). 

[Master's Note 6. I find as requested.] 

Ninth. The respondent made a bona fide canvass of the city of Boston in the 
course of compiling its book, employing for that purpose large numbers of 
men, and this canvass extended over a period of between four and six months. 

[Master's Note 7. I find as requested. See master's finding 5, page 4.] 

Tenth. The gênerai directory of the respondent's book contains some ,50,000 
more names than the gênerai directory of the complainant's book. 

[Master's Note 8. Roughly speaking, yes.] 

Eleventh. The street directory of the respondent's book contains several 
hundred mOre names than the street directory of the complainant's book, 
and aiso much additional information with référence to the streets. The 
complainant makes no claim of Infringement in the street directory. 

[Master's Note 9. Roughly speaking, yes.] 

Twelfth. The respondent's gênerai directory states whenever a person men- 
tioned in it bas a téléphone, which is Information not given by the com- 
plainant's directory. 

[Master's Note 10. Roughly speaking, yes.] 

Thirteenth. The business directory of the respondent's book is to a large 
extent arranged under différent headings from that of the complainant's book. 

[Master's Note 11. Roughly speaking, yes.] 

Fourteenth. The number of names in the complainant's book, from whleh 
questions were drawn by the respondent, is about twelve per cent, of the 
entire number of names therein contained (Mr. Hyde's évidence, page 350 — 
questions drawn oa seventy-flve per cent of the blue-dotted names). 
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[Master's Note 12. Perhaps so. I hâve not made a close estimate of the 
percentage, and it is not material that I sliould do so.] 

Pifteenth. Niiiety per cent, of the errors contalned in the complalnanfs 
book In connection with names from whieh questions were drawn hâve been 
corrected by the respondent. 

liTaster's Note 13. I cannot say as to this.] 

Sixteenth. I flnd that, in those cases In whieh the respondent went to the 
complainant's book for information to direct it to original sources of informa- 
tion, it actually made an independent Investigation of the original sources of 
information in substantially ail cases [Master's Note 14. I caimot find this, 
considering the whole évidence before me. See master's findings 7, 10, and 
14], and that in the remaining cases, if any, where no such investigation was 
made, this oceurred by reason of the carelessness or fault of the individual 
canvassers [Master's Note 15. The individual canvassers were the employés 
of the défendant, and if, through their carelessness or fault, it transpired that 
the défendant inserted in its directory names and information copied from 
complainant's copyrighted directory, the défendant is responsible for such 
copying], and in disobedience to the instructions given by the respondent to 
its canvassers [Master's Note 16. Some of the defendant's agents and em- 
ployés gave instructions to defendant's canvassers, and it, from disobedience 
of the instructions so given, it transpired that the défendant inserted in its 
directoi"j' names and information copied from complainant's copyrighted di- 
rectory, the défendant is responsible for such copying.] 

Seventeenth. I flnd that the respondent constantly and emphatically pro- 
hibited ail of its employés from making any use of the complainant's book 
except for the purpose of dravt'ing questions from it. 

[Master's Note 17. Some of the defendant's agents frequently and em- 
phatically prohibited others of defendant's employés from making any use of 
complainant's copyrighted directory except for the purpose of drawing ques- 
tions from it] 

Eighteenth. The respondent has produced at the hearing the copy of the 
complainant's directory, whieh Indicates the exact number of names checked 
and blue-dotted. It has produced large quantifies of the original copy of its 
own book, and ofCered to produce the whole of such copy, whieh was not 
actually produced only becauses of its great bulk. It has also produced the 
original circulars, and some of the original schedules used by it in obtaining 
original information. 

[Master's Note 18. I flnd as above requested.] 

Nineteenth. The respondent put upon the stand as witnesses eight or nlne 
of the men employed by it as canvassers, and six of the women employed by 
It in office work, two of whom had acted as superintendents. It offered to pro- 
duce any other canvassers and any other women employed by it whom 
counsel for the complainant might call for, and a stipulation signed by both 
counsel has been filed, that the number of canvassers and that the number of 
women employed is so great as to make it impracticable and inconvénient to 
call them ail as witnesses, and that no inference should be drawn against the 
respondent by reason of its failure to call as witnesses any others. 

[Master's Note 19. I find as above requested.] 

Twentieth. The complainant's copyrighted book contains ten flctitious 
names, of whieh four are in the gênerai directory. (Mr. Murdock, page 49.) 
There is no évidence that seven of thèse ten appear in the respondent's book 
at ail. 

[Master's Note 20. I flnd as requested.] 

Twenty-First. There is no évidence that any flctitious name appears In the 
respondent's gênerai directory or in its street directory. 

[Master's Note 21. I find as requested.] 

Twenty-Second. The three alleged flctitious names whieh appear in the 
respondent's business directory and llst of halls appear there because ques- 
tions were drawn on them from the complainant's book whieh were not cor- 
rectly Investlgated. 

[Master's Note 22. Three alleged flctitious names appear in respondent's 
business directory and list of halls, and thèse names and information con- 
nected therewith were not and could not be verified. See master's findings 12 
and 13.] 
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Twenty-Thlrd. I flnd that the eomplalnant can suffer no légal damage here- 
after from the further sale of the respondent's book. 

[Master's Note 23. I cannot flnd as above requested. It Is my opinion tliat 
the fact Is otherwise. Sueh damages, however, if any, may be recovered in a 
oivil action brought under Eev. St. § 4964, as amended March 3, 1891, c 505. 
§ 7, 26 Stat. 1100, U. S. Comp. St. 1901, p. 3413. They cannot be recoverod m 
the présent case by bill in equity for an injunction, tmder which profits aecru- 
ing to the infringer may be recovered, but not damages in addition tiierelo, 
as upon a bill in equity for an injunction for iufringement of letters patent,] 

Twenty-Fourth. The new directory of the eomplainant's for the year 1904 
was published by them early in the month of July, 1904, prior to the conclu- 
sion of the hearings before me in this case. 

[Master's Note 24. I flnd as requested.] 

Kespondent's Eequests for Rulings. 

[Attached to Respondent's Objections to Master's Report.] 

In the above-entitled cause the respondent requests the master to rulo as 
follows : 

(1) A compiler of a gênerai directory has the right to use a prior gênerai 
directory both to ver if y the results of hls ovi'n work, and to show him and 
direct him to the persons upon whom it may be vvorth his whlle to call. 
Sampson & Murdock Co. v. Seaver-Radford Co. (C. C.) 129 Fed. 701 : Dun v. 
International Mercantile Agency (C. C.) 127 Fed. 173 ; Colliery Engineering 
Co. v. Ewald (0. C.) 126 Fed. 843 ; Edw. Thompson Co. v. American Lawbook 
Co., 122 Fed. 922, 62 L. R. A. 607, 59 C. C. A. 148; MofCatt v. Gill, 86 Law 
Times Rep. 405. 

[Master's Note 25. I rule as above requested.] 

(2) One who Is compiling a gênerai directoiy of a city has the right, after 
mailing his own canvass, to take a part of the names and addresses contained 
in another gênerai directory, go to the original sources of information, as- 
certain how far the existing facts concur with the statements of the flrst 
directory, and then to print and publish the resuit as his ovra ; abandoning 
what Is not found, and changiug what his investigation shows should be 
changea, and printing without change what he has by means of his own 
investigation found to be correct. Sampson & Murdock Co. v. Seaver-Rad- 
ford Co. (C. C.) 129 Fed. 761 ; Dun v. International Mercantile Agency (C. C.) 
127 Fed. 173 ; Colliery Engineering Co. v. Ewald (C. C.) 126 Fed. 843 ; Edw. 
Thompson Co. v. American Lawbook Co., 122 Fed. 922, 62 L. li. A. G07, 59 
C. C. A. 148; Moffatt v. Gill, 86 Law Times Rep. 404. 

[Master's Note 20. I rule as requested; but the compiler must go to the 
original sources of information, must ascertain how far the existing facts 
concur with the statements of the flrst directory, and must print only what by 
means of his own investigation he has found to be correct.] 

(3) The right to do as above stated is not lost by reason of the fact that a 
person, in going to the sources of information, takes with him memoranda 
of names and addresses copied from the flrst directory, changing them when 
hls investigation shows they should be changed to correspond with the facts, 
and checking them as correct when they prove to be correct. 

[Master's Note 27. I rule as above requested.] 

(4) The utmost légal damage whlch the plaintiff in thls case can sustain 
by reason of the publication of an infrlnging book cannot, in view of the fact 
that there can be no further édition of its copyrighted book, exceed the en- 
tire value of ail copies remainiug in its hands for sale. 

[Master's Note 28. No damages can be recovered in this case, which is 
upon a bill in equity for an Injunction for an Infringement of a copyright, 
under which proflts accruing to the Infringer may be recovered, but not dam- 
ages in addition thereto, as upon a bill in equity for an Infringement of let- 
ters patent. See master's note 23.] 

(5) There Is no évidence to warrant a finding of error or of the date of re- 
moval in any case where the only évidence cornes from wltnesses who admit 
that they hâve no knowledge upon the subject except such as Is derived from 
hearsay. 

[Master's Note 29. I rule as above requested.] 
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rtespondeut's Further Objections to Master's Report. 
[Flled with the Master Septeniber 2, 1904] 

And now cornes the respondent in the above-entitled cause, and prior to 
September 15th, the date set by the master, files with the master the follow- 
Ing further objections to his report : 

First. That the master bas failed to make any finding as to the amount of 
damage snffered by the complainant through the alleged infringement. 

[Master's Note 30. No question of damages is iuvolved in the présent réf- 
érence. This is a référence preliniinary to an Interlocutory decree which will 
be final so far as it concerns an injunetion. An order for an aceounting for 
profits is usually incorporated in such a decree. If the défendant has in- 
fringed, as found by me in master's flndings 7, 8, 9, 10, 11, 12, 13, 14, 15, and 
lûa, in which are specified 159 cases of copyiug by the défendant from com- 
plainant's copyrighted directory namely : 

In Finding 7, Sehedule A, 29 cases, 



8, 


B, 


13 " 


9, 


c, 


15 " 


10, 


D, 


40 " 


11, 


B, 


36 " 


12, 




1 case. 


13, 




2 cases, 


14, 




1 case. 


15, 




8 cases, 


ISA, 




8 " 



— and has also Infringed by copying, as found by me in master's finding 9, In 
a large number of cases not speciflcally specified, It logically foUows that the 
défendant should be enjoined as stated by me in my flrst conclusion of law, 
on page 12 of this report. The profits to be recovered may be determined on 
a référence to be made a part of or to follow the decree for injunetion. it is 
not my duty to détermine thèse profits on this référence. The damages, if 
any, resulting from the infringement, may be determined in a civil action 
under Rev. St. § 4964, as amended March 3, 1801. See master's notes 23 and 
28.] 

Second. That the master has failed to mal^e any finding as to whether any 
damage alleged to be snffered by the complainant is either serions or irrépara- 
ble. 

[Master's Note 31. See master's note 30.] 

Third. That the master has failed to make any finding as to whether the 
injury done to the respondent by an injunetion would be disproportionate to 
the beneflt derived by the complainant. 

[Master's Note 32. See master's note 30.] 

Fourth. That the master has failed to make any finding as to the number 
of copies of the complainant's copyrighted bbok which remained in existence 
or could be sold at the time of the alleged infringement or at the time of the 
hearing. 

[Master's Note 33. Such finding would not be pertinent to any question in- 
volved in this référence. See master's notes 23, 28. and 30.] 

Fifth. That the master has failed to make any finding as to the good faith 
of the respondent corporation or its officers. 

[Master's Note 34. The défendant corporation nuist be judged by what it 
has done through Its officers, agents, and employés, which, so far as the al- 
leged infringement is concerned, is shown by master's flndings 7, 8, 9, 10, 11, 
12, 13, 14, 15, and 15a. I hâve not Intended, and do not now intend in this 
report, to pass upon the good faith of any one. It is not necessary to do so 
upon this référence.] 

By Its Sollcitors, Gaston, Snow & Saltonstall. 

Complainant's Action on Master's Draft Report. 
[Flled vrith the Master September 15, 1904.] 
First. It Is submitted that on page 1, in third line of the paragraph be- 
ginning "Front Checks," the word "thelr" should be changed to "its." 

[Master's Note 35. I adopt Mr. Browne's suggestion, and hâve changed my 
report accordingly.] 
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Second. That on page 2, about the middle of the page, the words "mutually 
agreed upon" should be substltuted for tlie words "furnislied by Mr. Browne." 

[Master's Note 36. The record reads : "It Is agreed that the évidence in 
this case may be taken stenographically." I understand that the stenog- 
raphers were furnished by Mr. Browne, but as to this I may be in error. 
There may hâve been an agreenient of which I was not advised.] 

Third. It Is submltted that on page 4, in the paragraph headed "Master's 
Finding 7," the words "it is impossible that" should be iuserted before the 
■words "an aetual vérification" in the seventh line of said paragraph, and that 
the Word "made" should be substituted for the word "impossible," la the 
olghth line tliereof. 

[Master's Note 37. My statement as it stands means substantlally the 
same as it would if amended as snggested by Mr. Browne.] 

On page 5, Une 6, the word "eleven" should be substituted for the words 
"the flrst seven." 

[Master's Note 38. On re-examination of my draft report, i discover that 
seven (but not the first seven) of the persons ropresentcd by the names on 
Master's Schedule B moved from the résidences or places of business given in 
both directories before the défendant cojnmenced'lts original caiivass, uamely: 
(1) Charles B. Gilman; (2) Carlbel Gilman; (4) Grâce M. Giluian ; (S) Ada 
Wells Gilman; (11) Edgar F. Gllpatric; (12) Samuel S. Gilpatrick ; and (13) 
Mrs. T. B. Gilpatrick. I accordlngly amend master's flnding 8, page 5, Une 
G, by striking ont the words "the flrst," and I confirm' said flnding as so amend- 
ed. My error arose from rearranglng the names alphabetieally after I had 
drafted the finding.] 

Fourth. At the end of the paragraph headed "Master's Finding 9" the fol- 
lowing should be inserted : "In the complainant's gênerai dlrectory, contaln- 
Ing 1,725 pages, there would be found 2,587 such transfers in ail, if the same 
proportion holds throughout." 

[Master's Note 39. What Mr. Browne suggests should be inserted at the 
end of master's finding 9 as an obvions inference from the last paragraph of 
that flnding. It is not necessary for me to amend this flnding.] 

Fifth. In the paragraph beginnhig "Master's Finding 10," in the seventh 
line thereof, after "but," insert "It is impossible that." In the elghth Une of 
said paragraph substitute "made" for "impossible." 

[Master's Note 40. My statement as it stands means substantlally the 
same as It would if amended as suggested by Mr. Browne.] 

Sixth. It is submltted that In master's finding 11 there should be added to 
the thirty-flve instances of double insertion contalned in Schedule F the fol- 
lowing instances, and that the other findings under this head should be cor- 
rected numerically accordlngly : 

(1) "Allen, Robert C," should be "Allan," page 18. 

(2) "Anderson, Charles A," should be "William C," page 59. 

(3) "Benthall, Fred J.," should be "Bentholl," i)age 2.3. 

(4) "Coburn, William M., 133 Harvard av.," should be "William B., 13 Har- 
vard av.," page 43. 

(5) "Demers, Joseph," should be "James," page 43. 

(6) "Eastman, Charles," should be "Charles E.," page 19. 

(7) "Haie, George A.," should be "George B.," page 19. 

(8) "Hirschman, Harry," should be "Hirshman," page 20. 

(9) "Lightford, Harry L.," should be "Lightfoot, Harry W.," page 20. 

(10) "McGibbon, John J.," should be "John D.." page 64. 

(11) "Rlgby, James J., 54 Dorchester," should be "54 Newport," page 45. 

(12) "Ross, William R.," should be "Jordan, William Roscoe," page 21. 

(13) "Saunders, Edward L., 8 Joy," should be "Edmund S., 10 Joy," page 21. 

(14) "Sheerin, Thomas, Rev.," should be "John, Rev.," page 45. 

(15) "Stevenson, Francis, 564 Washington," should be "Frederick," page 43. 
[Master's Note 41. In making Master's Schedule E, I examined each of the 

Instances specified by Mr. Browne, except No. 8, and decided not to include 
them In that schedule. I hâve re-examined thèse instances, and am satisfied 
that my décision was correct. 
No. 8 might hâve been Included In Master's Schedule E, as foUows : 
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(36) 

C. D. (23) 883. Hirsehman Harry, trimmer, 18 Summer, bds. 124 Union 

park 

D. D. 800. Hirsehman Harry, trimmer, 18 Summer, res. 124 Union 

pk. 
" 800. Hirshman Harry, clothing trimmer, 18 Summer, res. 124 

Union pk. st. 

I now add this instance to Master's Schedule E, and amend mastcr's iînding 
11 by substituting "thirty-six (36)" for "thirty-flve (35)" in two place.s on 
l'âge 6.] 

Sevcnth. In tlie paragraph headed "Mnster's Finding 13," iu the seventh 
Une thereof, after tlie word "av.," insert tlie foUowing sentence : "ïhese were 
ulso traps intentionally set, and the défendant fell into them also." 

[Master's Note 42. ïhis sentence is easily read into master's fluding 13 as 
it stands. It is not necessary to amend the finding.] 

Elghth. On page 8, before "Master's Finding 15," Insert a new paragraph 
as foUows : 

"Master's Finding 14a. The défendant transferred to ail parts of its busi- 
ness directory from the complainant's copyrighted directory many naiiios, and 
Information connected therewith, whleh It did not obtaln by its original can- 
vass. As it is admitted, 'the defendant's business directory was cliecked up 
from original information in the same way as the gênerai' (Hyde, liage 265), 
but there was no blue-dotting. It has appeared that the nuuibor of naines so 
transferred in checkbooks 2 and 3, taken aa samples of the whole, was about 
forty per cent, of ail the names appearing in the defendant's business di- 
rectory." 

[Master's Note 43. I décline to incorporate the above into my report as 
master's finding 14a. The défendant introduced évidence tending to prove 
that it made a use of complainant's business directory similar to that which 
it claimed to hâve made of complainant's gênerai directory ; that is to say, 
that it front-checked the names as to which it obtained information by its 
original canvass, and drew questions upon slips of paper on sucli names in 
small type as It did not front-check, nud, nsing thèse question slips, went to 
original sources of information, verifled the information contained on the 
question slips, or corrected it where it should be corrected, and transferred 
to its directory the Information so verifled or corrected. This évidence is un- 
conti'adicted except as to two (2) spécifie instances specified in master's 
finding 13, eight (8) spécifie Instances specified in master's finding 15, and eight 
(8) spécifie instances specified in master's finding 15a, made \ipon considéra- 
tion of Mr. Browne's suggestion which immediately foUows this note.] 

Ninth. On page 10, before the paragraph beginniug "Master's Finding 16," 
insert, "Other cases of errors copied in the business directory are as follov,'s : 

(1) D. D., page 1612, Barbers, Alario, Joseph, testîmony, page 75. 

(2) D. D., page 1760, Real Estate, Beals & Newhall, testîmony, page 75. 

(3) D. D., page 1640, Dress-niakers, Burham, S. E., testîmony, page 75. 

(4) D. D., page 1776, Shoe-makers, Dugas, John, page 74. 

(5) D. D., page 1778, Shoe Manufacturers, Farrior, Brown Shoe Company, 
page 76. 

(6) D. D., page 1610, Bakers, Langerfeld, John P., page 78. 

(7) D. D., page 1799, Teachers of Music, Moore, Grâce T., page 78. 

(8) D. D., page 1623, Butter and Cheese, Mugford, B. E., page 74. 

(9) D. D., page 1777, Shoe-makers, Petro, Frederick, page 74. 

(10) D. D., page 1777, Shoe-makers, Riley, Patrick J., page 74. 

(11) D. D., page 1760, Real Estate Brokers, Adams Real Estate Trust Com- 
pany, page 18. 

(12) D. D., page 1700, Lawyers, Chisholm, George C, page 19. 

(13) D. D., page 1649, Dress-makers, Churchill, Mrs. M. H., page 19. 

(14) D. D., page 1606, Artists, Enneking, John J., page 19. 

(15) D. D., page 1721, Milllners, Gibbs, Carrie B., page 19. 

(16) D. D., page 1787, Stock Brokers, Gile, Daniel D., page 43. 

(17) D. D., page 1702, Lawyers, Hay, Robert T., page 19. 

(18) D. D., page 1625, Carpenters, Henderson, W. T., page 43. 

(19) D. D., page 1671, Grocers, Johnson, Adolph O., page 47. 
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(20) D. D., page 1672, Grocers, Laro V., page 20. 

(21) D. D., page 1650, Dress-makers, Leacb, Llle, page 44. 

(22) D. D., page 1704, Lawyers, Morrell, George C., page 44. 

(23) D, D., page 1797, Teachers of Music, Sliedd, Heman, page 45. 

(24) D. D., page 1601, Acoountants, Watson, George, page 21. 

(25) D. D., page 1610, Eakers, Westcott, Jennie, page 68. 

In ail the Instances last above mentloned, the defendant's General Dlrec- 
tory either fails to show the name at ail, or shows It with différent informa- 
tion. In every case the information furnished in the defendant's Business 
Directory is an error copied from the complainant's Biisiness. 

[Master's Note 44. X bave now examined the above instances, whieh were 
not called to my attention specifloally in complainant's brief, iior at the argu- 
ment before me, and in view thereof make the foUowing findiiig : 

Master's Plnding 15a. Otber cases of errors copied Into the defendant's 
business directory, making a part of its 1904 City Directory of Boston, from 
complainant's copyrighted directory, are as follows : 

(9) Mr. Browne's (10) 

Business heading, "Boot and Shoe Makers" in complainant's and "Shoe- 
makers" In defendant's directory. 

C. D. (2) 1967. Riley Patrick J. 145 Albany 

D. D. 1777. Riley Patrick J. 145 Albany 

" 1386. Riley Patrick J. Boots and shoes, 7 Oak, res 93 do. 

(10) Mr. Browne's (12) 
Business heading in both directories, "Lawyers." 

C. D. (8) 2078. CMsholm George C. 15 Court sq. rm. 2 

D. D. 1700. Chisholm George C. 15 Court sq. r. 2 

" 443. Chisholm George C. real estate, 15 Court Sq. rm. 2 res. at 

Sharon. 

(11) Mr. Browne's (15) 

Business heading in both directories, "Milliners." 

C. D. (9) 2103. Glbbs Carrie B. 110 Hôtel Pelham 

D. D. 1721. Gibbs Carrie B. 110 Hôtel Pelham 

" 43*. Glbbs Carrie A. Mrs. millinery, 110 Hôtel Pelham, res do. 

(12) Mr. Browne's (17) 

Business heading in both directories, "Lawyers." 

C. D. (8) 2080. Ilay Robert T. 53 State, rm. 712 

D. D. 1702. Hay Robert T. 53 State, rm. 712 

766. Hay Robert T. (Carret, Chase & Hay) lawyer, 53 State, 
rm. 713, res. 2 Quiney pi. Rox. 
(13)' Mr. Browne's (18) 
Business heading in both directories, "Carpenters and Builders." 

C. D. (3) 1983. Henderson W. T. 35 Cresceut ave. Dor. 

D. D. 162.5. Henderson W. T. 35 Crescent ave. Dor. 

" 780. Henderson William T. carpenter, res. 53 Crescent ave. 

Dor. 

(14) Mr. Browne's (19) 
Business heading in both directories. "Grocers." 

C. D. (6) 2046. Johnson Adolpb O. 498 Sumner E. B. 

D. D. 1671. Johnson Adolpb O. 498 Snnmer E. B. 

" 862. Johnson Adolpb O. dry goods 322 Sumner, E. B. and 

grocer, 487 do. res. 498 do. 

(15) Mr. Browne's (20) 
Business heading in both directories, "Grocers." 

C. D. (6) 2046. Laro V. 469 Hanover 

D. D. 1672. Laro V. 469 Hanover 

" 928. Lauro Vincenzo, grocer, 469 Hanover, res. do, 

(16) Mr. Browne's (25) 

Business heading in both directories, "Bakers." 

C. D. (1) 19.56. Westcott Jennie 85 Orléans 

D. D. 1610. Westcott Jennie 85 Orléans 

C. D. 1870. Westcott Jennie, baker, 95 Orléans, E. B. h. 222 Everett 

do. 
I décline to make a slmllar flnding as to Mr. Browne's instances 1. 2. 3, 4, 
5, 6, 7, 8, 9, 11, 13, 14, 16, 21, 22, 23, and 24, preferring not to flnd copying 
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v.here there is not corroborative proof thereof from an inspection of defend- 
ant's directory, except in the single instance of "Westc-ott .Tennie," as to 
which the évidence of complainant's witness Alexander Hutchius (typewritten 
page 68) is plenary.] 

Complainant's Requests for Rulings. 

Upon tlae findings of fact nïade by the master. it is reqnested that he slionld 
find as conclusions of law. instead of the fiudings made by hiin, as follows : 

First. From the fact that the défendant bas copied the three trap nauies 
liereinbefore mentloned in the master's findings 12 and 13. and bas copied 
numerous errors occurring throughout the complainant's directory, and has 
copied numerous names of persons occurring in the complainant's directory, 
but deceased or removed before the time of defendant's canvass. the com- 
plainant is entitled to an injunction against the défendant from using, selling. 
or offering for sale, or otherwise disposing of, or ofïering to dispose of, any 
coj>y of defendant's 1904 City Directory of Boston. 

Note. This conclusion is based upon the assumption that whereas the de- 
fendant's witnesse.s bave testifled that, in every case where Information was 
not obtained by original canvass, it was obtained by vérification of matter 
copied from complainant's book, yet it appearing that in thèse isolated and 
widely separated instances sucli «'as not the fact, tbere is ground for finding 
that in no case was the matter copied from complainant's book verified, but 
that ail matter so copied was printed as copied, without vérification, if this 
be found, the matter so printed forming a large portion of the defendant's 
entire book, and not being readily distinguishable from the rest, the défendant, 
having wrongfully mixed the matter of another with his own, must suffer tlie 
conséquences. 

[Master's Note 45. I décline to report a conclusion of law in the forni 
above suggested by Mr. Browne. I hâve found as facts substantially that the 
défendant copied into Its directory from complainant's copyrighted directory 
the three trap names mentloned in master's findings 12 and 13, and has so 
copied the errors specified In master's findings 7, 8, 10, 11, 14, 15, and 15a, 
and the errors referred to in master's finding 9. I aroend my first conclusion 
of law on page 12 by substituting for the words "Master's Finding 1.5," at 
the end of paragraph 4, the words "Master's Findings 15 and 15a," and, as 
thus amended, I conflrm my said flrst conclusion of law.] 

Second. If the complainant is not entitled to an injunction as aforesaid, 
then that it is entitled to an injunction against the défendant from using or 
selling, or offering for sale, or otherwise disposing of. or offering to dispose 
of, any copy of its 1904 City Directory of Boston, so long as it coutains the 
matter set forth in paragraphs 1, 2, 3, and 4, on page 12 of the master's re- 
port. 

[Master's Note 46. Yes ; that was the intent of my first conclusion of law 
on page 12, and I assent that the words "or otherwise disposing of, or offer- 
ing to dispose of," may be inserted in the second Une of my said first conclu- 
sion of law, after the words "or offering for sale."] 

ïhird. If the flrst conclusion of law above set forth is correct, the com- 
plainant is entitled to a decree for an aecounting of profits derived by de- 
fendant from and by reason of its manufacture, use, sale, or delivery of its 
1904 City Directory of Boston. 

[jMaster's Note 47. Yes ; but in master's note 45 I hâve declined to report 
a conclusion of law in the form set ont in Mr. Browue's above paragraph flrst] 

Fourth. If the second conclusion of law above set forth is sustained, the 
complainant is entitled to a decree as set forth in the clause marked "Second" 
at the end of the master's présent findings. 

[Master's Note 48. ïes ; the complainant is entitled to sucb a decree.] 
Respectfully submitted, Alex. P. Browne, 

Solicitor and of Counsel for Complainant. 
Respectfully submitted, John G. Stetson, Master. 

September 30, 1904. The foregoing was submitted to counsel for both par- 
ties (Mr. Browne and Mr. Hunt) as a second draft report, to be retained In 
the master's oflîce till Wednesday, Oetober 5, 1904. 
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October 3, 1904. Mr. Ilunt sent to me a letter from which I qnote the fol- 
lowiiig: "I thinlv that, to protect fuUy the risbts of my clients, I must ask 
you to report ail the évidence in Sampson & Murdock Co. v. Seaver-Radtord 
Go." Ufion tliis request by Mr. Hunt in behalf of the défendant, I report ail 
the évidence before me, as required by the order of référence of May 17, 1904, 
and I annex a schedule of this évidence to this report. 

October 15, 1904. No further objections being taken by either party, and no 
turther reqnests being made by either party, 1 niake this my final report. 

Respectfully submitted, John G. Stetson, Master. 

To the above report the complainaiit filed the following excep- 
tions : 

(1) It excepts to tlie ruling of the master, in master's note 25, that a com- 
inler of a gênerai directory has the right to use a prior gênerai directory botb 
to verify the results of his own work, and to shov? him and direct him to th(> 
persous upon vphom it may be worth his while to call. 

(2) It excepts to the ruling of the master, in master's note 26, that "onc 
who is compiling a gênerai directory of a city has the right, after making his 
own canvass, to take a part of the names and addresses contained in another 
gênerai directory, go to the original sources of information, ascertaln how far 
the existing facts concur with the statements of the first directory, and then 
to print and publish the resuit as his own ; abandoning what is not fonnd, 
and ehanging what his investigation shows should be changed, and printing 
wlthout change what he has, by means of his own investigation, found to be 
correct." 

(3) It excepts to the ruling of the master, in master's note 27, that "the 
right to do as above stated is not lost by reason of the fact that a person, 
in going to the sources of information, takes with hira memoranda of names 
and addresses copied from the first directory, ehanging them, when his inves- 
tigation shows they should be changed, to correspond with the facts, and 
checking them as correct when they prove to be correct." 

(4) It excepts to the failure of the master to flnd as a conclusion of law 
(see master's note 45) that from the fact that the défendant has copied the 
three trap names hereinbefore mentioned in the master's findings 12 and 13. 
and has copied numerous errors occurring throughout the complainant's di- 
rectory, and has copied numerous names of persons occurring in the complain- 
ant's directory, but deeeased or removed before the time of defendant's can- 
vass, the complainant is entitled to an injunction against the défendant from 
using. selling, or offering for sale, or otherwise disposing of or offering to dis- 
pose of, any copy of defendant's 1904 City Directory of Boston. 

The défendant also filed certain exceptions, but, upon hearing, 
argued only, first, an exception in référence to the right to drawing 
questions ; and, second, an exception urging that the master ought 
to hâve made a finding that the plaintiff should affirmatively show 
damages before he is entitled to any injunction. Defendant's other 
exceptions were not pres&ed at the hearing, and need not be referred to. 

Alex. P. Browne, for complainant. 
Thomas Hunt, for défendant. 

HALE, District Judge (after stating the case). This cause has 
already been before the court upon the question of preliminary in- 
junction. 129 Fed. 761. After action had been taken on that ques- 
tion, the case came before us upon bill, answer and replication, and, 
under the practice of the court in such cases, was referred to John 
G. Stetson, as master, to hear the évidence, find the facts, and re- 
port to the court his findings of fact, his conclusions of law, 'and 
such portions of the évidence as either party might request, or as 
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he might deeni useful for the court. The master has fully heard 
the parties, and has filed his report, which clearly présents the 
whole matter for our considération. The leading and vital conten- 
tion of the complainant is that the master made an error in ruHng 
that "one who is compiling a gênerai directory of a city has the 
right, after making his own canvass, to take a part of the names 
and addresses contained in another gênerai directory, go to the orig- 
inal sources of information, ascertain how far the existing facts 
concur with the statements of the first directory, and then to print 
and publish the resuit as his own; abandoning what is not found, 
and changing what his investigation shows should be ciianged, and 
printing, without change, what he has, by means of his own inves- 
tigation, found to be correct." In our former décision we found it 
necessary to refer to this subject, and to discuss it briefly. Wc 
stated the leading English authorities, and the cases presenting the 
conclusions of the fédéral courts of this country. We referred to 
the late cases: The Thompson Co. v. American Lawbook Com- 
pany, 122 Fed. 922, 59 C. C. A. 148, 62 L. R. A. 607, and Dun v. 
International Mercantile Agency (C. C.) 127 Fed. 173. We then said : 

"It seems to us that there is strong renson for holding that the piiblishei 
of a new directory has a right to take an old directory, and be guided by it 
to original sources of Information, and tbat if, so guided, he goes to those 
sources of information and obtains facts, he may publish those facts, even 
though they consist of names and addresses whlch are identical with those 
published by the old directory. But upon this motion for a temporary iujunc- 
tlon it is not necessary nor fltting for the court to pass upon this question," 

As the case now comes before the court, it is necessary to pass 
upon the question. We see no reason for coming to a différent 
conclusion from that suggested in our former opinion. The Amer- 
ican cases which we hâve just cited contain the latest expression 
of the fédéral courts upon the subject, and must control our action. 
The learned counsel for the complainant has presented a very able 
argument, insisting that the court should not allow the compiler 
of a directory to verify his own work by a former directory ; that 
he should not be permitted to go to the original sources pointed 
out by the former directory, and, after verifying the statement of 
the former directory, then to publish the names and addresses, if 
they are identical with those published in a former directory. But 
the action which we indicated in our former opinion amounts to 
something more than mère vérification. For example, let us sup- 
pose that in July a publisher is obtaining information upon which 
he proposes to publish a directory. He takes an old directory which 
had been compiled the preceding January. In that directory it 
appears that John Smith was in January a lawyer at No. 1 Tremont 
Street. With the information contained in the January directory, 
the compiler of the July directory goes to No. 1 Tremont street on 
July Ist, and finds that John Smith is a lawyer; that he has at that 
date an office at No. 1 Tremont street. The directory maker has 
a right to publish this information in his July directory. He can- 
not be precluded from so publishing it by the fact that the maker 
of the January directory has stated that the same facts existed in 
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the preceding January. The maker of the January directory may 
or may not hâve stated the truth as to John Smith at that time ; but 
the compiler of the July directory may, in his directory, state the 
tacts as they exist on July Ist relating to John Smith, whether those 
same facts existed, or not, the previous January, and whether thcy 
were stated, or not, in the January directory. The compiler of the 
July directory is not merely verifying and quoting. He is obtain- 
ing facts from original sources, using the old directory only to guide 
him to thèse sources. Facts so obtained he may publish in his 
compilation. He cannot be prevented from such publication by the 
fact that the same things were true in Januar}^ and were stated by 
a former compiler. 

In référence to the exceptions raised by the défendant, we hâve 
already considered the subject of the first exception. In référence to 
the second exception, we sustain the findings of the master. 

We overrule the exceptions of both parties to the report of the 
master, and confirm his findings of fact and conclusions of law. 

The learned counsel for complainant requests that the court de- 
cree a gênerai injunction, with liberty for the défendant to hâve the 
injunction removed when he shall hâve expunged certain offending 
matter. He bases this request upon the decree in Social Register 
Association v. Murphy (C. C.) 128 Fed. 116 ; but in that case the 
court found that, as to portions of the book at issue, certain ma- 
terial of the complainant and défendant were so blended that a 
séparation was impracticable, and on this ground made the injunc- 
tion gênerai. We prefer to order a spécifie injunction in accord- 
ance with the détails indicated in the findings of the master. 

A decree may therefore be entered that there be: 

First. An injunction against the défendant from using or selling 
or ofï'ering for sale any copy of its 1904 City Directory of Boston 
so long as it contains — 

(1) In its list of office buildings, halls, etc., on page 173, the name 
and location, "McKinley Hall, 24 W. Concord St."; 

(2) In its gênerai directory the names and information contained 
therewith set out in master's findings 7, 8, 9, 10, 11, and 14 ; 

(3) In its gênerai directory the names and the information referred 
to in master's findings as not front-checked in the check books, and 
so not obtained by original canvass, and not blue-dotted, and so not 
obtained from original sources upon questions drawn, but which 
are not included in Master's Schedule C ; and 

(4) In its business directory the fictitious names and locations, 
"Rogers Robert L., 313 Maverick," on page 1969, and "Jones G. W. 
1650 Dorchester ave.," on page 2151, and the sixteen names and in- 
formation in the form described in master's findings 15 and 15a. 

Second. That there be an accounting to the complainant for prof- 
its derived by the défendant from and by reason of its incorporating 
in its 1904 City Directory of Boston the names and information 
specified above in paragraphs 1, 2, 3 and 4, and from the manufac- 
ture and sale of said directory, in so far as such profits are attrib- 
utable to such incorporating therein of said names and information. 
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THE TEXAS. 
(District Court S. D. New York. .Tanuary 20, 1905.) 

SHIPPING— REGULATION OF STEAM PaSSENOER VESSELS— VIOLATION OF STAT- 
UTE PKOHIBITtNG CaEETAQE OF GaSOLINE. 

Rev. st. § 4472, prohibits passenger steamers from carrying as freigljt 
certain articles, including petroleum products or other like explosive fluids, 
except in certain cases and under certain resU-letions. By Act Feb. 20. 
1901, c. 386, 31 Stat 799 [U. S. Comp. St. 1901, p. 30501, the section was 
amended by adding the following provision: "Nothlng in the foregoing 
or following sections of this act shall prohibit the transportation by 
steam vessels of gasoline or any of tlie products of petroleum when ear- 
ried by motor vehicles (commonly known as automobiles) using the saine 
as a source of motive power: Provided, however, that ail tire, if any, in 
such vehicles or automobiles be extinguished before entering the said ves- 
sel and the same be not relighted until after said vehicle shall bave left 
the same. * * *" Held, that gasoline eontained in the tank of an au- 
tomobile being transported on a steam vessel was carried as frelght, 
within the meaning of the statuts; that an automobile in which the mo- 
tive power was generated by passing an electric spark through a com- 
pressed mixture of gasoline and air in the eylinder, causing intermittent 
explosions, carried a fire while the vehicle was under motion from its own 
motive power; and that the carrying by a steam fevryboat of such a 
vehicle, which was run on and oiî the boat under its own power, was a 
violation of the statute. 

In Admiralty. Libel for penalty for transportation by ferryboat ot 
gasoline automobile witl;out extinguishment of fire. 

Henry L. Burnett, U. S. Atty. (Ernest E. Baldwin, Asst. U. S. 
Atty., of counsel), for libellant. 

Wilcox & Green (Herbert Green and John C. Higdon, of counsel), 
for claimant. 

ADAMS, District Judge. This action was brought by the United 
States to recover against the ferryboat Texas a penalty of $.500 for 
transporting an automobile across the East River on the 14th day of 
October, 1904, under section 4472 of the Revised Statutes of the Unitcfl 
States as amended bv Act Gong. Feb. 27, 1877, c. 69, 19 Stat. 252, 
and Act Feb. 20, 1901, c. 386, 31 Stat. 799 [U. S. Comp. St. 1901, p. 
3050], and section 4499 of the same [U. S. Comp. St. 1901, p. 3060]. 
Thèse sections provide : 

"Sec. 4472 (as amended 1877, 1901). Dangerous articles not to be carried 
on passenger steamers ; (gasoline, etc., in automobiltjs). 

No loose hay, loose cotton, or loose hemp, camphene, nitro-glycerlne, naptha, 
benzine, benzole, coal-oll, crude or refined petroleum, or other like explosive 
burning fluids, or like dangerous articles, shall be carried as freight or used 
as stores on any steamer carrying passengers; nor shall baled cotton or hemp 
be carried on such steamers unless the baies are compactly pressed and thor- 
oughly covered with bagging of similar fabric, and secured with good ropc 
or Iron bands; nor shall gunpowder be carried on any such vessel, except 
under spécial lieense; nor shall oil of vitriol, nltrlc or other chemical acids 
be carried on such steamers except on the decks or guards thereof, or in such 
other safe part of the vessel as shall be prescribed by the inspectors. Refined 
petroleum, which wUl not Ignlte at a température less than one hundred and 
ten degrees of Fahrenheit thermometer, may be carried on board such steamer.s 
upon routes where there la no other practicable mode of transporting It, and 
under such régulations as shall be prescribed by the board of supervising 
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inspectors with the approval of the Secretary of the Treasiiry; and oil or 
spirits of turpentine may be carried on such steamers wlieu put up in good 
metallic vessels, or casks or barrels well and securely bound witli iron ajid 
stowed in a secure part of the vessel; and friction matches may be carried 
on such steamers when securely paelied in strong tight ohests or boxes, the 
covers of which shall be well seoured by loclcs, screws, or otlier reliable fasteu- 
ings, and stowed in a safe part of the vessel at a secure distance from any 
tire or beat. AU such other provisions shall be niade on every steamer carry- 
ing passengers or freight, to guard against and extinguish flre, as shall be 
prescribod by the board of supervising inspectors, and approved by the Secre- 
tary of the Treasury. Nothing in the foregoing or foUowing sections of this 
act shall prohibit the transportatioii by steam vessels of gasoline or auy of 
rhe products of petroleum when carried by motor vehicles (commonly known 
as automobil€is) using the same as a source of motive power: Provided, how- 
ever, that ail fire, if any, in such vehicles or automobiles be extinguished be- 
fore entering the said vessel, and the same be not relighted until af ter said ve- 
bicle shall hâve left the same: Provided, further, that any ovi'ner, master. 
agent, or other person having charge of passenger steam vessels shall hâve the 
right to refuse to transport automobile vehicles the tanks of which coiitain 
gasoline, naptha, or other dangerous burning fluids." 

"Sec. 4499. Penalty for fallure to comply. 

If any vessel propelled In whole or in part by steam be navigated without 
eomplying with the terms of thls title, the owner shall be liable to the United 
States in a penalty of flve hundred dollars for each offense, oue-half for the 
use of the informer, for which sum the vessel so pavigated shall be liable, 
and may be seized and proceeded against by way of libel in any district court 
of the United States having jurisdietion of the offense." 

The allégation of the libel is : 

"Sixth : That on said day, to wlt, the 14th day of October, 1904, at about 
10:28 o'clock in the morning, said ferryboat, being on oue of her regular trips 
on the East River between said ferry termlni, and having passengers on 
board, carried as freight, across the East River, from the foot of Bast 23rd 
Street, Borough of Manhattan, to the foot of Broadway, in the Borough of 
Brooklyn, New York City, a quantity of gasoline, the same being an explosive 
burning fluid, which fluid was contalned in a tank or other réceptacle at- 
tached to and forming a part of a motor vehicle commonly known as an 
automobile, which vehicle was numhered 11,119; that said vehicle used the 
said gasoline as a source of motive power, and there was at said time, a fire 
in said vehicle which was not extinguished before said vehicle entered said 
vessel at said East 23rd Street and was relighted before said vehicle left said 
vessel at the foot of said Broadway." 

The answer dénies some of the material allégations of the libel in 
the f ollowing language : 

"Sixth: Dénies that the gasoline mentioned in the sixth article of the 
libel was carried by the ferryboat Texas as frelglit; also dénies tbat there 
was a tire In the motor vehicle therein mentioned which was not extinguished 
before the vehicle entered the vessel on the occasion referred to in said article, 
dénies that a flre was rel^hted in said vehicle before It left the vessel at the 
foot of Broadway, Brooklyn, and also dénies that there was auy flre whatso- 
ever in said vehicle on said occasion; and admlts the remaining allégations 
contained in the sixth article of the libel." 

The answer further allèges : 

"Ninth: Further answering, claimant allèges, upon Information and belief, 
as a distinct and separate défense: 

Section 4472 of the Revised Statutes, which incorporated an act of Con- 
gress of February 28, 1871, originally contalned no référence whatsoever to 
automobiles or motor vehicles, but by an amendment which became a law 
February 20, 1901, the following was added thereto, which appears in said 
section of the Revised Statutes as set forth at length in article fourth of the 
libel: 
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'Nothiug In tlie foregoing or followlng sections of this act sball prohibit 
the transportation by steam vessels of gasoline or any of tbe products of 
petroIeum when carrled by motor veblcles (commonly known as automobiles) 
using the same as a source of motive ix)wer : Provided, however, tbat ail tire, 
if any, in such vebieles or automobiles be extinguished before enterlng the said 
vessel, and tbat the same be not relighted until after said vehicle sball hâve 
left the same: Provided, further, that any owner, master, agent, or other 
lierson having charge of passenger steam vessels sball bave the right to refuse 
to transport automobile vehlcles the tanks of which contain gasoline, naptha, 
or other dangerous burnlng fluids.' 

At the time said amendment became a law automobiles or motor vehlcles 
using gasoline as a source of motive povver commonly contained a tire giving 
fortb a cootinuous flame which vvas essential to the création of tne power 
used to propel such vehicles. 

The motor vehicle or automobile numbered 11,119, referred to in the libel, 
was equipped with a securely closed métal tank coutainiug not more than 10 
gallons of gasoline which was used as a source of motive power for the pro- 
pulsion of the vehicle. The tank was securely affixed to the rear of the 
vehicle. The method of producing the power required to propel said vehicle 
is, and was on said occasion, as follows: 

The gasoline is eonveyed from the said tank through a métal tube, about 
1/4 of an inch in diameter, into a metalllc device called a carburetter. The 
flow of the gasoline through this tube Is not free, but is checked and controlled 
by a needle valve. The carburetter cousists of two chambers, in the upper 
of which is a float operating tbe said needle valve, and said cbamber is 
capable of holding, and does hold, not more than a gill of gasoline. The gaso- 
line is discharged from said cbamber, a drop at a time, into the lower or 
mixing cbamber of the carburetter. The mixing cbamber is fllled with warm 
air, and as the gasoline enters it becomes vaporized and forms an explosive 
mixture. By the opération of tbe piston which runs the vehicle, this mixture 
is drawu into the cyliuder of the motor. The cylinder is made of forged steel 
surrounded by a water tight jacltet in which water is kept cool by constant 
circulation. The said mixture is corapressed in the cylinder by the return 
stroke of the piston, and at the point of greatest compression is exploded by 
the passage of a succession of electric sparks through it. Such explosions 
force the piston forward, and the piston transmits its motion through a crank 
shaft to the running gear, which is thereby operated. The electric sparks are 
produced by a small battery or dynamo, the current from which is instantly 
made and instantly broken. 

On the occasion raentioned in the libel, and while the ferryboat lay in its 
slip at East 23rd Street, Manhattan, made tast to the ferrybridge, tbe vehicle 
entered the ferryboat, and traversed the length thereof in the horse gangway, 
undei;. its own power, produced as hereinbefore described, and then, before 
the ferryboat started on her trip, tbe said electric current was instantly 
broken, and said sparking ceased. Said current remained broken, and said 
si)arking suspended, throughout the trip of the ferryboat and until she was 
made fast to the bridge in her slip at the foot of Broadway, Brooklyn, at tbe 
terminatlou of the trip, when said current was again made, and said spark- 
ing resumed, for the purpose of perniitting the vehicle to leave the ferryboat 
under its own power." 

The allégations of the answer were in substance, admitted to be 
true. 

It was agreed that the type of car, which is the subject of contro- 
versy, is known as the Mors automobile, manufactured in France, and 
consists of four cylinders. 

The scientific testimony of two witnesses was taken on the trial on 
behalf of the Government, but none on the part of the claimant, which 
apparently was satisfied with the Government's case in such respect. 
Thèse witnesses were Frederick R. Hutton, Professor of Mechanical 
Engineering in Columbia University and David S. Jacobus, Professor 
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of Expérimental Engineering at the Stevens Institute of Technology. 
Dr. Hutton testified, in substance, as follows : 

That when electric sparks were passed through the compressed mix- 
ture of gasoline and air, a fire was created; that the resuit of such 
fire was continuons when the car was in motion, and only ceased when 
it was still; that every indication of combustion would appear irom 
the ignition from the sparks, such as the heating of the cylinder and the 
necessity of cooling the same by the circulation of water, that the cir- 
culation of water was to avoid déformation or working of the cylinders : 
that the deposit of lamp black in the cylinders resulted from the burn- 
ing of hydro-carbon vapor, and the lamp black was also deposited upon 
the spark plugs; that there was fréquent combustion in the muffler, 
an enlargement of the cross section of the exhaust pipe between the head 
of the cylinder of the motor and its outlet, which was designed to re- 
duce the noise of the explosions, when for any reason there might be a 
failure of ignition in the cylinder and where the flame could be plainh' 
seen; that leaking gasoline could readily be ignited by a prématuré 
or conséquent explosion in the muffler, where the flame might pass 
out ; that but for the présence of the cooling water jacket, the cylinder 
would become red hot at night time and black hot in the day light ; tliat 
technically a définition of fire is that it is a source of heat resulting 
from a chemical union of combustible material with oxygen at such 
a température that any solid material in the combination would create 
a glow sufïicient to émit light; that the opération in the cylinder of 
the combustion of gas is fiire ; that gasoline, a product of petroleum, is 
an explosive burning fluid when combined with air; that the ex- 
plosions and efïect are entirely enclosed and confined excepting se far 
as the valves in the head of the cylinder open a communication to the 
outer air ; that if there should be anything explosive in the muffler or 
exhaust pipe the fire would be communicated outwards; that it hap- 
pens by no means unfrequently that the mixture of hydro-carbon air — 
gasoline and air — which is drawn into the compressing or motor cylinder 
in the first stroke, is not fired in the compression, either by the failnro 
of the spark to pass, or by such properties of the mixture that the flame 
is not propagated through it on the passage of the spark; that the 
cylinder contents, then, instead of being an incombustible mixture of 
exhausted gases, carbonic acid and other gases, is passed into the 
exhaust pipe as a mixture of explosive vapor or air; that if the flame 
can pass back through the opening of the exhaust valve into the ex- 
haust pipe where the mixture lies, it will be set afire by the flame in the 
muffler, or in the exhaust pipe, or in any part of the exhaust connec- 
tion, making a loud report and if the flame is sufficient the product of 
combustion may expel itself through the final outlet of the mufflev 
or exhaust pipe into the open air; that it would probably not burst 
the muffler, because they are usually strong enough to withstand tins 
pressure, although the bursting of mufflers is not unknown; that in 
the hands of compétent operators there is not much différence between 
gas and steam machines ; that when the machine is at rest, the gasoline 
explosions cease absolutely and normally everything is closed when the 
explosion takes place; that in a four cylinder car there would be an 
explosion at every turn of the crank shaft; that when the car is mov- 
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ing along at even a moderate rate of speed, the time between the ex- 
plosions in the respective cylinders would be very short; that the hot 
tube machines, steam cars, giving a steady continuous flame, are in very 
successful opération. 

Dr. Jacobus testified, in substance, as follows : 

That he caused to be made a drawing illustrating the kind of engine 
on the car in this case ; that he was présent and heard the testimony of 
Dr. Hutton ; that assuming the facts to be true, the opération of passing 
the electric spark through the explosive mixture would produce a fire ; 
that assuming, for some reason or other, in the opening of the valve 
when the gas charge exploded, a part of the flame or fire or combustion 
should come in contact with the mixture in the pipe or muffler, it would 
then explode; that if the charge was of sufficient strength, it might 
be ejected as a flame or fire from the end of the muflier and be capable 
of igniting gasoline or any other product of petroleum or any other 
body that was inflammable; that he knew the sparks to fail to ignite 
the gas and danger to arise from the failure ; that he had never seen 
it happen right at the time of cranking the machine but had seen a vio- 
lent explosion in the mufiîer; that in starting up a muffler of this class 
you hâve to get a compression by hand, the charge has to be taken in 
and the compression given by your own power and then after the gas is 
compressed it is ignited by the electric spark ; that sometimes too much 
gasoline gets in with the air, and it will not take fire when the spark 
goes through it ; that he has seen fiâmes shot out of the exhaust pipe 
on account of the fact that the combustion has not been quite completed 
before the end of the stroke; that he has seen fiâmes shooting out of 
the exhaust pipe of a motor of this class ; that he considers there is a 
fire in the cylinder but would not describe it as a continuous fire ; that 
it is intermittent in the ordinary sensé of the term; that if a motor of 
this class were running with a peep hole in it and you asked a popular 
man whether there was a fire inside the motor, he would look in and see 
the flame and say there was ; that his (the witness') définition of a fire 
is the beat produced through the combustion of the fuel with oxygen 
where the température is raised so that solid particles brought to that 
température will be luminous ; that the chemistry of combustion is ver\ 
complicated, because we hâve the disassociation there of the hydrogen 
from the carbon, and the gênerai theory of a flame, which gives light. 
is that the particles of carbon which are solid give a glow of light ; thaï 
with incomplète combustion you get the carbon which is deposited on 
the walls of the cylinder and the exhaust pipe which is visible to the 
eye if the cylinder be opened ; that the residuum of the combustion in 
the chamber is of sufficient quantity so that the spark plug has to be 
taken out and cleaned now and then ; that it is deposited on the head of 
the spark plug and parts that project into the cylinder, so that it can 
be rubbed ofif with the finger and the engines hâve also to be cleaned 
for the same reason; that the terms flame and fire are not necessarily 
synonymous, you can hâve carbon ail aglow with no flame to it; that 
when in technical parlance you use the word fire you do not necessarily 
mean flame; that the fire in the muffler which might resuit from insuf- 
ficient proçess in the cylinder is the same sort of an explosion or really 
combustion that you get in the cylinder. 
134 F.— 58 



91d 134 FEDERAL REPORTER. 

Dr. Hutton on being recalled, said that there could be fire >vithont 
flame ; that there could be fiame without glow as the resuit of chemical 
action or union ; that flame and fire are not synonymous terms ; that 
you may very easily hâve a fire without a flame. We are familiar with 
that in the charcoal fire or in the anthracite fire, where after the first 
volatile products of the coal hâve been removed, there is no flame; 
that on the other hand he thought, there is alvvays fire where there is 
a flame; that the products of combustion, if the process is normal, 
should be invisible; that if the process is slightly ofif normal they be- 
come visible. 

The libellant contends that but two questions remain for détermina- 
tion: (1) Whether gasoline as carried by the car in this case was 
freight, and (2) whether in the method of opération, there was a fire 
as such, which had not been extinguished when the car went on the 
ferryboat and was relighted before it went ashore. 

1. It is urged that if there could bave been much doubt as to whether 
fluid of the character indicated carried on a vehicle in the manner set 
forth was freight, such uncertainty was removed by the amendment 
which was passed February 20, 1901, incorporated at the end of sec- 
tion 4472, quoted above, as follows : 

"Nothtng in the foregolng or following sections of this act shall prohibit 
the transportation by steam vessels of gasoline or any of the products of 
petrolenm when carried by motor vehlcles (commonly known as automobiles) 
using the same as a source of motive power : Provlded, however, that ail 
fire, if any, In such vehlcles or automobiles be extinguished before entering 
the said vessel, and that the same be not relighted until after said vehicle 
shall bave left the same: Provlded, fùrther, that any owner, master, agent, 
or other person havlng charge of passenger steam vessels shall hâve the rlght 
to refuse to transport automobile vehicles the tanks of which contain gaso- 
line, naptha, or other dangerous burning fluids." 

The contention is that the word "freight" in the act is used in the or- 
dinary sensé to indicate the cargo, or any part of it, or anything car- 
ried for pay, as this car concededly was, and it is a necessary corollary 
that ail of the machine, and everything belonging to it, partook of the 
same character. 

The history of the législation, now sought to be enforced, is referred 
to, by which it appears that the amendment of 1901, was the resuit of 
an application to Congress for some relief in favor of automobiles. 
This was granted upon the condition that there should be no fire in the 
automobiles, desiring to carry the explosive burning fluid, while being 
carried on steam vessels. 

2. On the question of fire, it is urged that the testimony of the wit- 
nesses is décisive upon the point ; that the conditions existing on the 
vehicle were not compatible with any other theory than that there was 
a fire on the car when it entered and left the ferryboat. 

The claimant contends : 

1. That the gasoline which was being carried on the car, not more 
than 10 gallons in quantity, was contained in a securely closed métal 
tank; that it was not freight but was a mère adjunct and incident to the 
vehicle, which was itself the freight within the meaning of the statute. 
It is urged that if it is freight, then a cab with lamps carrying kérosène 
or any other explosive burning fluid is within its prohibition, as so 
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would be a bicycle, on which there was a lantern, containing kérosène, 
or a man carrying home a can of kérosène, or a woman who, on return- 
ing from shopping, carries home a bundle of cotton batting, or a 
teamster, whose horse's nose bag contains hay, or matches in the basket 
of a peddler, or such cases which could be multiplied ad infiniturn, ail 
of which, it is said, would be absurd. It is also urged that the construc- 
tion contended for by the Government would seriously cripple the 
rapidiy growing practice of using automobiles as trucks. 

2. That there was no fire in the automobile within the meaning of tl;c 
statute, nor did the vehicle go aboard the ferryboat without extinguish- 
ing a fire, or without relighting a fire before leaving. 

The theory advanced is, that there were two well known types of 
motor vehicles in use at the time of the enactment of the amendment 
of 1901, one Icnown as the steam power machine, which used a contin- 
uous flame, and the other the one now under considération, which only 
had an intermittent fire, depending upon a flame created by electric 
sparks, which admittedly did not constitute a flame. The Govern- 
ment's attorney said during the trial in this connection : "We hâve 
abandoned the idea of a spark being a flame." This admission foliowed 
a statement by Dr. Hutton that the electric sparks should not be de- 
scribed as a fire. In this connection, it is contended that the language 
of the act, especially the use of the words "ail fire, if any" and "re- 
lighted" clearly contemplâtes the two types of automobiles, one with a 
fire in the ordinary and popular sensé, fed by gasoline and giving fortli 
a continuons flame, and the other, like the one in question, having ne 
such fire ; that it is only by a stretch of language that the intermittent 
electric flashes can be described as a "fire," which must be extinguished 
before entering and not relighted until after leaving the boat ; that the 
mère circumstance of there being an insignificant residuum of carbon in 
the cylinder does not make thèse flashes a fire. 

The claimant also refers to the history of the législation which result- 
ed in the amendment of 1901, and has furnished the court v/ith copies 
of the reports of the Committees in the Senate and House of Représenta- 
tives, when it was under considération. Thèse reports were as follows : 

Calendar No. 1,889. 

56th Congress, Report 

2d Session. Senate. No. 1912. 

Amendikg Section 4472, Rkvised Statutes. 



January 17, 1901. — Ordered to be printed. 



Mr. Galllnger, from the Committee on Commerce, submitted the followlng 

Report. 
(To accompany S. 5427.) 

The Committee on Commerce, to whom was referred the blll (S. 5427) to 
amend section 4472 of the Revised Statutes of the United States so as to 
permit steamboats to carry automobiles using gasoline as a method of pro- 
pulsion, having duly considered the same, report it with au amendment, and 
as thus amended recommend that the bill pass. 

The bill was referred to the Treasury Department for suggestions, and 
returned by the Secretary of the Treasury, who calls attention to the ietter 
of the Supervlsing Inspector-General, which is appended and made a part 
of this report 
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Trcasury Department, 
Steamboat-Inspection Service, 
Office of the Supervising Inspector-General, 
Washington, January 10, 1901. 
Sir: I hâve the honor to acknowledge the recelpt, by référence to tins 
office for report, of a communication from the Committee on Commerce, 
United States Senate, inclosing Senate bill No. 5427, Fifty-sixth Congrcss. 
second session, "To amehd section flftj'-four hnndred and seventy-two of tli<? 
Revised Statutes of the United States so as to permit steamboats to earry 
automobiles uslng gasoline as a mode of propulsion." 

I hâve the honor to report thereon that the apparent necessity for the pro- 
])osed législation arises from the fact that, under tUe construction of tlw 
Treasury Department of the provisions of section 4472, Revised Statutes, tlie 
carriage of "Camphene, * * * naptha, benzine, beuzole, coal oil, crude 
or reflned petroIeum, or other like explosive burning fluids," is in terms posi- 
tively prohibited on passenger steamers, and that therofore automobiles vs'itli 
storage tanks fiUed with the prohibited articles naïucd could not be carricd 
on such passenger steamers. 
The décision of the Department referred to Is given In f ull, as follows : 

Treasury Department, July 30, 1900. 

Sir: The Department is In recelpt of your letter of the 27th instant, 
calling attention to a récent ruling of the Supervising Inspoctor-General of 
Steamboats, upon the application of the Jamestown and Newport Ferry Com- 
pany, under section 4472 of the Revised Statutes, which ruling, you say, 
"unless modifled, threatens to work great hardship to a large number of 
persons In this eity and throughout the United States." 

In reply, you are informed that, upon examination of the ruling you refer 
to, vs'hich is found contained in the statemeut indorsed upon the application 
of the superlntendent of the Jamestown and Newport Ferry Company to the 
local Inspeetors at Providence, and by those officers referred through the 
proper ofBcial channel to the Supervising Inspector-General, asking if it 
would be illégal to carry on thelr ferry referred to gasoline automobiles, 
which application was returned through the same channel, indorsed as fol- 
lows, namely, "Section 4472, Revised Statutes, absolutely prohibits the car- 
riage of naptha, benzine, etc., under any circumstances, either as freight or 
stores, on passenger steamers, which includes ferry steamers and, therefore, 
would prohibit gasoline automobiles when their tanks are supplied with 
gasoline," the Department, having earefully exaiuiued the statute referred 
to In the Indorsement quoted, can construe it in no other manner than lias 
the Supervising Inspector-General. Nor is there any authority in this De- 
partment to modify said statute in the manner suggested hy you, namely, that 
a requirement or rule be made "that any vehicle employing gasoline as a 
motive power should carry the sanïe in a strong métal tank, securely closod. 
removed from any possible contact, and also plainly marked as containiug 
inflammable substance, and that ail carriages using the hydrocarbon systenj. 
upon entering ferries or vessels, should bring the motor to a full stop ; and 
ail steam vehicles, besides providing the same safeguards, should close the 
fuel tank and extlnguish ail flre." 

In conclusion, you are informed that Congress alone has the power to 
modify section 4472, Revised Statutes, and it is respectfully suggested that 
application be made to It, when it meets in December next, for the relief 
sought for. Respectfully, 

H. A. Taylor, Assistant Secretary. 
Mr. George W. Chamberlin, 

Président Automobile Club of America, New York, N. X: 

The provision of the bill under considération, that ail flre, if any. In such 
vehicles or automobiles be extinguisbed before entering the said vesael, and 
that the same be not relighted until after said vehicle' shall hâve left the 
same, seems to this office to remove the greatest danger attached to the 
carriage of naptha or other dangerous burning fluids in the tanks of auto- 
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mobiles, and the fact tbat the quantity carrled Is yery small removes any 
objections to the passage of tlie bill under considération. 

"J'iiis office, however, in view of the possible fact that tbei'o may be owners 
of steamboats who, through thelr own fears, miglit object to carrying naptha 
or other like dangerous flnid, even in small quanti tios, on the steamers owned 
by them, but would be obligert, novortheless, under the law relating to com- 
mon carriers, if this bill should hecome a law in itg présent form, to comply 
therewith, thinks It would be well that such owners should be protected liy 
having the right to refuse, without liability therefor, to earry automobiles 
with tanks lîlled with naptha or like dangerous cil. 

It is therefore reconiuiended that the bill be amended by adding thereto, 
after line 13, the words as follows: And it is fiu'tlier provided. That any 
owner. master, agent, or other person having cliarge of jiassenger steam ves- 
sels shall hâve the right to refuse to transport autonaobile vehicles the tanks 
of whieh are supplied with gasoline, naptha, or other dangerous burniug 
fluids. 

If it should be found that there are no owners of steam vessels who object 
to carrying automobiles with tanks filled with gasoline, naptha, or other 
dangerous burning fluids, this amendment would do no harm ; if, however, 
there are such owners, this office thinks they are entitled to such considéra- 
tion as the suggested amendment would afford them. 

Very respectfully, 

.Tas. A. Dumont, 
The Secretary of the Treasury, Supervislng Inspector-General. 

Washington, D. C. 



.56th Congress, Report 

2d Session. Housb of Repbesentatives. No. 2565. 

Peemitting Steamboats to Cabby Automobiles Using Gasoline. 



January 30, 1901. — Referred to the House Calendar and ordered to be 
prlnted. 



Mr. Sherman, from the Committee on Interstate and ForeJgu Commerce, 
submitting the following 

Repoet 
(To accompany H. R. ]3633.) 

The Cojiimittee on Interstate and Foreign Commerce, to whom was re- 
ferred the bill (H. R. 13633) to amend section 4472 of the Revised Statutes. etc., 
beg leave to subniit the following report, and recommend that said bill d« 
pass, with an amendment. 

The Senate Committee has made a report upon a bill (S. 5427) identical 
with this which eovers the case, and this committee incorporâtes the Senate 
report as a part of its report, as follows : 

The bill was referred to the Treasury Department for suggestions, and re- 
turned by the Secretary of the Treasury, who calls attention to the letter of 
the Supervislng Inspector-General, which is appended and made a part of 
this report. 

(Hère follows the letter of the Supervislng Inspector-General of January 10, 
1901, quoted in the Senate Committee Report.) 

The committee therefore recomniends the passage of the bill with the fol- 
lowing amendment: 

"Provided further, that any owner, master, agent, or other person having 
charge of passenger steam vessels shall hâve the right to refuse to transport 
automobile vehicles the tanks of which contaiu gasoline, naptha, or other dan- 
gerous burning fluids. 
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It is stipulated between the parties that the burner in the steam ma- 
chine which uses gasoline as a fuel bas a diameter varying from 14 
to 20 inches, according to the size of the vehicle and that the stead}- 
fiâmes arising therefrom are from 1 to lyi inches in height. It is 
argued by the claimant that this is the kind of an automobile which it 
was intended to exclude from passenger steamers and not the one using 
the electric sparks. 

After an examination of the testimony and the briefs, I conclude : 

1. There does not seem to be any doubt that the contents of the tank 
which formed a part of the vehicle was freight within the meaning of 
the statute. The amendment of February 20, 1901, to Rev. St. § 4472. 
provided for the transportation of vehicles carrying the prohibited 
dangerous articles under certain restrictions. No doubt the vehicles 
themselves were freight but it does not follow that their contents were 
not freight also. This contention does not apparently require mucli 
considération. 

2. The question whether there was a fire on the car when it weiii 
aboard and left the boat, is not so clear. It is a serious matter te 
détermine, especially in view of the importance automobiling has as 
sumed in récent years, whether there was an infraction of the statute 
such as would authorize the imposition of the penalty imposed, with 
ail its attendant conséquences. It appears by the testimony that there 
was no real danger to the gasoline in the tank from the sparks. There 
is no suggestion of danger of fire thereto through the machinery to the 
tank but only of a possible outward explosion, which seemingly wouk! 
not immediately affect the contents of the tank although it might ulti- 
mately do so, with its attendant danger, should anything be set on fire 
from which a gênerai conflagration followed. It is possible that it 
was in order to provide against such a contingency that the amendment 
contained the requirement with référence to the absolute extinguishmenv 
of fire while the car was on the boat. But whatever the intention of 
Congress may hâve been in this particular, it is really unimportant in 
the détermination of the question hère; that is, whether there was a 
violation of the law. It is apparent that the act of 1901 required tlie 
car to enter and leave the boat by some other method than the use of 
its own power and it must be presumed that Congress so intended, how- 
ever inconvénient it might prove, otherwise the requirement would not 
bave been inserted. The élément of danger should not receive verv 
much considération from the court because the law making power has 
indicated unmistakably that the carriage of gasoline by passenger steam- 
ers in automobiles, required an absolute extinguishment of fire on the 
vehicle. 

The testimony of the experts hère makes it clear that when a motor of 
this class is under motion from its own motive power it carries a fire. 
Congress has made no distinction between this and the steam class of 
machines, the only other kind much discussed, which opérâtes under 
a différent method. There is much in the testimony to show a différ- 
ence in favor of the gasoline machine, as far as danger of explosion 
is concerned from ignition of the motive liquid, because the steam ma- 
chine carried constant fire and the other uses only a succession of sparks, 
not constituting a flame, to produce a fire. It is obvious, however. 
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that neither class of machines can produce motive power wiLliout beat, 
which, in thèse cases, is the resuit of fire, the prohibited thing. 

The suggestions of counsel concerning the various possible slight in- 
fractions of the law do not bear upon the question hère. It is not 
necessary to détermine now whether they would be regarded as of a 
serious character or treated as de minimis. When necessary, ques- 
tions arising eut of such cases can be determined. It is sufficient for 
the présent to apply the law to the case under considération. 

It will be observed that the act of 1901, leaves it optional with passen- 
ger steam vessels to carry vehicles containing the prohibited fluid, so 
that no liability results from a refusai to transport machines of the 
kind in question. 

Decree for the libellants for $500. 



In re PEASE CAR & LOCOMOTIVE WORKS. 
(District Court, N. D. Illinois. February 23, 1005.) 

1. Bankeuptcy— Deliveby of PHOPEBTr SOLD— Law Governing. 

In a controversy between a purchaser of property from a bankrupt 
and the trustée in banliruptey as to the siifflciency of the delivery prior 
to the banliruptcy to vest the purchaser with title, the issue is governed 
by the law of the state where the property was sltuated, and where it 
was to be repaired and delivered to the purchaser. 

2. Sale— SuFFiciENCY OF Deliveby— Propebtt Remaining in Possession of 

Sellek. 

A manufacturing corporation a short tlme before its bankruptcy con- 
tracted to sell two locomotive engines vrhich were to be repaired and 
put in good condition by bankrupt, Inspected by an agent of the pur- 
chaser, and then delivered to a railroad company for shipment The 
repairs were completed, the name of the purchaser painted by its direc- 
tion on each side of the engines, they were inspected and accepted by 
the agent and paid for by the purchaser in accordance with the contract, 
but shipment was delayed on accouut of high water and they had not 
been actually delivered to the railroad company at the time of the insti- 
tution of the bankruptcy proceedings and were taken possession of by 
the receivers appointed therein. Held, that under the law of Illinois 
there had been a sufficient delivery to pass title to the purchaser. 

In Bankruptcy. On exceptions to report of spécial master upon 
the pétition of the Sabine Tram Company praying for delivery of 
property. 

Moses, Rosenthal & Kennedy, for Edwin C. Day and Henry T. 
Wilson, receivers in bankruptcy, and for trustée in bankruptcy. 
Roscoe L. Roberts, for petitioner Sabine Tram Company. 

SANBORN, District Judge. Exceptions to report of spécial mas- 
ter, upon the pétition of the Sabine Tram Company, praying for 
delivery of property. 

The facts upon which the pétition and report of the spécial master 
are based bave been agreed upon between the parties, and are as 
follows : On January 19, 1903, a contract was entered into in 
Texas between petitioner and bankrupt for the sale and purchase 
of one Dickson Mogul locomotive, price $3,400, f. o. b. Hegewisch, 
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Pease Car & Locomotive Works ; ternis, one-fourth cash, and bal- 
ance evidenced by 24 notes for $113 each, falling due each mont h 
thereafter ; it being further agreed that Johnson, Casvvell & Co. were 
to inspect the engines for Sabine Tram Company as its agent, and 
the engines were inspected by Johnson, Caswell & Co., and pro- 
nounced as complète, according to contract by them. The 10-wheel 
locomotive was purchased February 19, 1903, for $4,500, under the 
same terms as the Mogul — one-fourth cash, and 24 notes for $149.58 
each, falling due each month. The agreements evidencing said sale 
appear in letters attached to the pétition, and are to be construed 
as part of this stipulation. The Sabine Tram Company completen 
its part of the contract by paying the Pease Car & Locomotive 
Works $850 on February 18th and delivering its 24 notes for $113 
each, and by paying $1,125 cash on February 27th and delivering" 
its 24 notes for $149.58 to the Pease Car & Locomotive Works 
on March 14th. Thèse notes were immediately sold to the First 
National Bank of Hammond, Ind., and the Sabine Tram Company 
notifled to pay the notes there, which the Sabine Tram Company 
hâve continued to do, having paid to date three notes for $113 and 
three notes for $149.58. Thèse engines were not ready for delivery 
at the time they were bought, certain repairs thereon being neces- 
sary in order to make the engines suitable for shipment, but said 
engines were ready for shipment about March Ist, and the Sabine 
Tram Company were advised thereof about said time. The Pease 
Car & Locomotive Works were given 60 days under the contract 
in which to put thèse engines in first-class secondhand condition. 
The Mogul engine was paid for in full February 18th, before it was 
inspected; the 10-wheel engine was paid for in full March 14th. 
Both engines were to be shipped together, but on account of high 
water in Texas it was impossible for the Sabine Tram Company to 
give shipping directions until April 7th — see their letter of that date. 
Thèse engines were tested by Johnson, Caswell & Co. while same 
were in the yards of'the Pease Car & Locomotive Works at Hege- 
wisch, and tested by them by having them fired up and running them 
under a full pressure of steam. The name "Sabine Tram Company" 
was painted upon both of thèse engines on either side thereof, and 
upon the tenders, by the Pease Car & Locomotive Works, under 
the orders and directions of the Sabine Tram Company. It is fur- 
ther stipulated and agreed by the parties that during the period ot 
time after the sale of said engines by said bankrupt to said petitioner, 
and before the 2d day of April, debts were created by said bankrupt 
to divers creditors, who hâve proven and secured the allowance of 
such claims against said estate in bankruptcy. Receivers were in 
charge of the plant at Hegewisch on April 2d; on May 12th, receiv- 
ers notifîed the Sabine Tram Company that further repairs would 
hâve to be made on engines before they could be shipped, and made 
price for repairs ; on May 23d, the Sabine Tram Company, by letter 
ïo receivers, authorized them to go ahead and make the repairs ; on 
June 3d, the Sabine Tram Company is notifîed by receivers that re- 
pairs hâve been made, and their bill therefor is $248.50 ; receivers will 
obtain necessary order of court releasing the engines for $50 addi- 
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tional. The rcccivcrs afterwards advised the Sabine Tram CoiniKiny 
that the company would hâve to make application for thc dcHvery 
of the engines through its own counsel. 

Whether the petitioner is entitled to deHvery of the locomotives 
is one of Illinois law, the place where the work was to be done and 
the delivery made. G. A. Gray Co. v. Taylor Bros. Iron Works, 66 
Fed. 686, 14 C. C. A. 56. The contention of the trustée, briefly stat- 
ed, is that because there was no actual delivery of the two locomo- 
tives purchased by the petitioner from the bankrupt accompanying 
the sale of such locomotives by the bankrupt to the petitioner, and 
because the possession of said locomotives remained continuously 
from the time of said purchase until and after the appointment of 
the receivers herein, and that said locomotives were taken possession 
of by said receiver as part of the property of the bankrupt estate, said 
sale is void as against such trustée, who stands in the same position 
as an exécution or attaching creditor. The rule of the law in Illinois 
is well settled that the rétention of possession by a vendor of chat- 
tels is not merely prima facie évidence of fraud sufRcient to avoid 
the sale when attacked by an exécution or petitioning creditor who 
has acquired a lien upon said property, but that such rétention of 
possession carries with it a conclusive and irrebutable presumption 
of fraud. See the numerous Illinois cases cited in 14 Àm. & Eng. 
Encyc. of Law, 358. 

It is further contended on the part of the trustée that the painting 
of the name upon the locomotives was only done pursuant to spéci- 
fication, and is not of itself indicative of a présent intention to cause 
delivery. It was merely indicative of the fact that the Pease Car & 
Locomotive Works was complying with its contract with the peti- 
tioner, and that if the engines were satisfactory, and in accordance 
with spécifications, and had been properly inspected, there would be 
at some future time delivery of the property. In other words, to 
use the language of one of the décisions fBurchinell v.. Weinberger 
[Colo.] 34 Pac. 911), the painting of such name was merely indicative 
of the présent intention of delivery in the future. 

A short review of the Illinois cases will be sufficient to show what 
rule should be applied to the facts. In Ticknor v. McClelland, 84 111. 
471, the property sold was standing corn, three stacks of hay, hogs, 
shoats, plows, planters, etc. The court held that as to the corn and 
stacks of hay the delivery of possession was sufEcient, but not as 
to the other property. There was no physical change of possession. 
AH the vendee did was to examine the farming implements, horses, 
and the hay. No money was paid, and no bill of sale drawn until 
the next day. The corn and hay being ponderous and incapable of 
immédiate delivery, it was held that the mère looking it over was a 
sufïïcient act on the part of the vendee to constitute a delivery against 
a creditor. In Thompson v. Wilhite, 81 111. 356, the property was 
growing wheat and corn, an undivided half of a reaper, and a number 
of hogs. No actual possession was taken of any of the property, 
but it was held that there was a sufficient delivery as to the wheat, 
corn, and undivided half of the reaper, but not as to the hogs. In 
Burnell v. Robertson, 5 Gilman, 282, certain stage horses, their har- 
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ness, etc., and a large quantity of other property upon différent stage 
routes in Illinois, lowa, and Wisconsin, were sokl. The vendees im- 
mediately proceeded as fast as possible to talce possession of tlie prop- 
erty conveyed. Before they had taken possession of tlie particular 
property in suit, it was seized by olïicers under an attachment. It 
was held that the sale was void as to creditors, because there was 
no sufficient delivery of possession. In Hewett v. Griswold, 43 111. 
App. 43, the court say : 

"When an actual change of possession is not practicable, the acls that wili 
constitute a sufQcient delivery as to creditors vary in the différent clas.-io.s of 
cases, and dépend upon the character of the property sold and the eifcuni- 
stances of each particular case." 

In Barker V. Livingston Ce. Nat Bank, 30 111. App. 591, 603, the ven- 
dor instructed his custodian to nail a sign on a crib of corn sold, stating 
that it was the property of the vendee. This was done. Held a sufiî- 
cient delivery. The court say that the removal of the corn was ut- 
terly impracticable, and would hâve involved the purchaser in large 
expense. In Vaughn v. Owens, 21 111. App. 249, growing corn was 
sold, and was to be gathered by the vendor, measured, and cribbed 
by him on his premises. It was objected that there was no delivery, 
because, when the corn was gathered after maturity, the vendee lost 
his right by permitting it to remain in the apparent possession of 
the vendor. The court held that the act of cribbing by the vendor 
for the vendee was sufficient delivery. In Vanscoy v. Bigelow, 88 
111. App. 301, the coal office, coal shed, and one four-ton Howe scale 
were sold. The keys were delivered to the vendee, who within an 
hour afterwards delivered the key back to the vendor, who retained 
possession for the vendee. It was held that the possession taken 
was ail that the law required, considering the nature of the property. 
In Lowe v. Matson, 140 111. 108, 29 N. E. 1036, an insolvent debtor 
made a voluntary assignment of a lumber yard. Th.e assignment 
was made at 10 o'clock in the forenoon. About 50 minutes later 
the assignée informed the bookkeeper of the assigner in charge of 
the lumber office, by téléphone, and ordered him to sell no more lum- 
ber, but to take charge of the yard for him, and at once prépare a 
statement of the assignor's creditors. The bookkeeper thercnpoii 
stopped the delivery of lumber then being made, and proceeded to 
make a list of creditors. About an hour later two exécutions against 
the assignor were levied upon the lumber yard. Still later, and about 
3 o'clock in the afternoon, the assignment was filed with the county 
clerk of the proper county. It was contended that there was no 
delivery prior to the levy of the exécutions. The court, however, 
held that the transfer being founded on a good considération, with 
no intention in fact to defraud creditors, the ordinary rule that a 
failure to deliver possession carries with it a conclusive and irrebut- 
able presumption of fraud did not apply, because the transfer was 
sufficiently a matter of publicity or notoriety. It will be seen that 
there was no publicity or notoriety until the recording of the assign- 
ment after the levy. 

In other states the authorities are quite confîicting as to what 
constitutes a sufficient delivery to rebut the presumption of fraud. 
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In Pope V. Cleney, G8 lowa, 5G3, 27 N. W. 7o4, a large quantity of 
corn in a crib was sold, and the vendee nailed up certain holes in the 
crib. This was held to be a sufficient act on his part to show a change 
of possession. In Barney v. Brown, 2 Vt. 3y4, 19 Am. Dec. 720, 
certain sheep pointed ont by the vendee in the vendor's flock were 
sold, and the vendee directed the vendor's servant to make a red 
mark on each sheep so selected. The sheep were then allowed to 
run as before with the vendor's flock, and the whole flock was levied 
on by a creditor of the vendor. Held a sufficient change of pos- 
session. In Haynes v. Hunsicker, 26 Pa. 58, a quantity of lumber 
piled in a millyard was sold, and the pile was conspicuously marked 
with the vendee's name. This was held to be a sufficient change of 
possession, as the roads were so bad that the vendee could not haul 
the lumber. In Chase v. Garrett (Pa.) 1 Atl. 912, it is said that a 
change of possession is essential only when the character of the 
property and the situation of the parties render such a change rea- 
sonable. In Thompson Manufacturing Co. v. Smith, 67 N. H. 409, 
29 Atl. 405, 68 Am. St. Rep. G79, the vendee examined and accepted 
an engine, and took away with him such parts as were liable to be 
lost or stolen. Held a sufficient change of possession. In Hawkins 
v. K. C. Hydraulic, etc., Co., 63 Mo. App, 64, the purchaser of brick 
had notice of his ownership placed on the piles. The notices re- 
mained there for two months, but had disappeared at the time of a 
levy thereon as the property of the vendor. Held a sufficient change 
of possession. 

I think the facts in this case show a sufficient delivery of possession. 
While the engines were not strictly pondérons articles, yet they would 
ordinarily be delivered only upon a railroad track. The reason why 
they were not thus delivered was that high water in Texas, where 
the vendee was, prevented the giving of shipping directions. It is 
true that they might hâve been delivered to a railroad company for 
shipment, and their actual shipment delayed ; but this would hâve 
subjected them to demurrage charges. It is also true that a custo- 
dian might hâve been placed by the vendee in charge of the- engines 
in the yard of the vendor ; but this is likewise true of the stacks of 
hay in the case of Ticknor v. McClelland, supra. The hay was no 
more pondérons in its character than the engines, and was equally 
capable of immédiate delivery. The engines were fully paid for, and 
the name of the vendee painted on each side of both engines. The 
transaction was entirely in good faith, and no creditor of the vendor 
was in any way injured. I think that the painting of the vendee's 
name on the engines made the sale sufficiently notorious. 

Under the rule in Illinois, as applied by the Court of Appeals of 
this circuit in Dooley v. Pease, 88 Fed. 446, 31 C. C. A. 582, I think 
there was a sufficient delivery, and that the exceptions to the masiter's 
report should be overruled. 
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TILFORD V. ATLANTIC MATCH CO. 
(Circuit Court, D. New Jersey. February 18, 1905.) 

1. COEPOKATIONS— FeESONAL PbOPEHÏY— OWNEKSIIIP. 

The N. Match Company, a mère stockholdiug corporation without nny 
plant, acquired ail the capital stock of the A. Jlatcli Company, with the 
exception of five shares. E., wlio was vice président and gênerai man- 
ager of both companies, accepted a proposition to furnish the A. Com- 
pany with a certain boiler, tltle to remain in the seller until paid for, 
the acceptance being signed by the N. Company by E., vice président. 
and directed the seller to place the name of the N. Company on tlie 
front of the boiler and ship to the A. Company. No payments weve 
made by the N. Company, two payments being made by the A. Company, 
and the final payment was made from the proceeds of a sale of the boilov 
after both companies had been placed in the hands of receivcrs. HeJiJ. 
that the N. Company never acquired any Interest In the boiler, and that 
Its receiver was not entitled to the balance of the fund derived from its 
sale. 

2. SaME— MOETGAGES— PKIOBITY. 

Where a corporation purchased a boiler under a eontract reser\ iiig tlie 
title in the seller imtil paid for, and only two-thirds of the price had 
been paid at the time a receiver was appointed for the corporation, the 
boiler was not covered by a mortgage previously given by the corporation 
to secure bonds covering ail property of the corporation, real and Per- 
sonal, which It then owned or might thereafter at any time acquire. 

3. SaME— CONDITIONAL SALES— -SUBSEQUENT PUECHASEH— MOBTGAGEE. 

A holder of bonds of a corporation, secured by a trust mortgage exe- 
cuted prior to the corporation's purchase of a boiler under a conditiounl 
eontract of sale reserviug title in the seller until the priée was paid, was 
neither a subséquent purchaser nor mortgagee of the corporation as to 
such boiler, within a New Jersey statute maklng conditional contracta 
of sale not recorded as provided for therein void as to judgmeut cred- 
itors and subséquent purchasers and œortgagees in good faith. 

In Equity. In matter of claims against fund in court. 

Edwin G. Adams, for receiver of National Match Company. 
Thomas B. Harned, for Champion Construction Company. 
Lindabury, Depue & Faulks, for receivers of Atlantic Match Com- 
pany. 

LANNING, District Judge. This matter cornes before the court 
upon an application to détermine the validity of the respective claims 
of the receiver of the National Match Company, of the Champion Con- 
struction Company, and of the receivers of the Atlantic Match Com- 
pany to the sum of $869, being part of the proceeds of the sale of the 
boiler hereinafter mentioned. The facts are as follows: On August 
15, 1900, the Atlantic Match Company, a corporation of New Jersey, 
executed to the Real Estate, Loan & Trust Company of Camden, N. 
J., as trustée, a mortgage to secure $1,000,000 of its bonds. The mort- 
gage covered ail real and personal property owned by the company at 
the date of its exécution, and ail real and personal property that it might 
thereafter at any time acquire. It was duly recorded on October 2, 
1900, both as a real estate mortgage and as a chattel mortgage. In Au- 
gust, 1901, the National Match Company, also a corporation of New 
Jersey, acquired ail of the capital stock of the Atlantic Match Company, 
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except five shares standing in the names of the latter company's direct- 
ors. The Atlantic Match Company had a plant and factory in opéra- 
tion, but the National Match Company never ovvned any plant or fac- 
tory. On October 8, 1901, the Stirling Company submitted to the 
Atlantic Match Company a written proposai as follows : 

"Phila., Pa., Oct. 8, 190!. 

"For and in considération of the laereinafter uamed amount we propose to 
fumi-sh to Atlantic Match Company, Philadelphla, Pa.. 250 horse power wnter 
tube boiler (hère follow speciflcations) to be delivered t. o. b. cars Caniden, 
New Jersey, for the sum of $2793, one-third to be paid wben coiitraet is 
accepted, one-third on delivery of certain documents, bal;ui<te wlien boiler is 
erected ready for brick-work, final payment to be guarantoed as understood 
wheu contract Is completed. 

"This proposai will be void If not accepted within thirty days. Ail previ- 
ous communications between the parties hereto either verbal or in writins 
are hereby abrogated and this proposai shall constltute a contract. Any 
modifications in this proposai must be in writing and attaehed hereto. AVe 
assume no liability for damages on account of delays. The title and right 
of possession to the material we furnish remains in the Stiiling Company 
until the same bas been fully paid for in cash. 

"The Stirling Company, 
"By James Meily, 
"Flsher." 

On November 11, 1901, the président of the Atlantic Match Com- 
pany was also président of the National Match Company, and certain 
other persons, being directors of the Atlantic Match Company, were 
also directors of the National Match Company, and F. C. Eaton was 
then the vice président and gênerai manager of both companies. On 
that day — November 11, 1901 — F. C. Eaton indorscd on the above pro- 
posai the following acceptance: 

"Nov. 11. 1901. 

"The Stirling Company, Chicago, 111. — Gentlemen: We hereby accept the 
foregoing proposition. Name reqnired on front. National Match Co. De- 
scription of fuel to be used. Soft Ooal and Wood Shavings. Date to be deliv- 
ered, Dec. Ist, 1901. Shipments to be consigned to Atlantic Match Co., Cam- 
den, New Jersey. 

"Yours truly, Xafional ilatch Co. 

"By F. C. Bâton, Vice-Prest." 

Between November 11, 1901, and July 7, li)02, the exact date not ap- 
pearing, the Stirling Company delivered upon the premises of the 
Atlantic Match Company a boiler of the character mentioned in the 
proposai, and between the same dates the Atlantic Match Company 
made two payments of $931 each on account of the boiler. The boiler 
was purchased for the purpose of being permanently installed in the 
plant of the Atlantic Match Company in lieu of an old and inadé- 
quate boiler then in use. On December 31, 1901, the Atlantic Match 
Company executed and delivered to Thomas W. Synnott its promissory 
notes to the amount of $91,150, and, as collatéral security for the pay- 
ment thereof , issued and delivered to Synnott 250 of its above-mentioned 
mortgage bonds, which bonds were the only ones ever issued by the com- 
pany. Thèse notes, whïch fell due in six months after their date, were 
not paid, and subséquent to their maturity Synnott sold them to the 
Champion Construction Company, which company then came into pos- 
session of both the notes and the bonds collatéral thereto. On July 
7, 1902, the Atlantic Match Company, under an order of this court. 
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was put into the hands of receivers. Besides its indebtedness on the 
notes above mentioned, at the time of the appointment of the receivers 
it was indebted to gênerai creditors in a sum exceeding $60,000. On 
September 7, 1902, the National Match Company, under an order of 
this court, was put into the hands of a receiver. In November, 1902, 
the Stirling Company demanded payment of the third installment of the 
purchase price of the above-mentioned boiler, and threatened, if such 
payment were not made, to take possession of the boiler and forfait 
the payments previously made to it. The boiler had never been set up 
or put into use by the Atlantic Match Company. When the Stirling 
Company threatened to take possession of it, the receiver of the Na- 
tional Match Company claimed it as the property of that company, 
the Champion Construction Company claimed that it was subject to 
the lien of the above-mentioned trust mortgage, and the receivers of the 
Atlantic Match Company claimed that it was the property of that com- 
pany. In conséquence of thèse conflicting claims, it was agreed on 
December 6, 1903, that the boiler should be sold for the sum of $1,800, 
that out of the proceeds of the sale there should be paid to the Stirling 
Company the sum of $931 in satisfaction of the third installment of 
the purchase price due to that Company, and that the right to the bal- 
ance of $869 should be determined by this court upon the facts above 
stated. 

The claim of the receiver of the National Match Company is clearly 
unsupported by the facts of the case. Notwithstanding the acceptance 
of the proposai of the Stirling Company was signed by F. C. Eaton 
as vice président of the National Match Company, and the name re- 
quired to be placed on the front of the boiler was "National Match 
Co.," the National Match Company not only required the boiler to be 
consigned to the Atlantic Match Company, but permitted, if it did not 
require, the Atlantic Match Company to make two payments of $931 
each on account of the purchase price. The plant at which the boiler 
was delivered was the plant of the Atlantic Match Company, and was 
operated by that company. The National Match Company had no 
plant. It simply held the capital stock of the Atlantic Match Company. 
Even the final payment upon the boiler was not made out of the treas- 
ury of the National Match Company, but out of the proceeds of the 
.'îale of the boiler. The National Match Company never acquired any 
légal or any équitable right to or interest in the boiler, and the claim 
of its receiver to the fund in question must ht adjudged invalid. 

Nor is the claim of the Champion Construction Company deemed 
valid. The lien of the mortgage given by the Atlantic Match Company 
undoubtedly extended to and covered ail property the title to which 
was acquired by that company after the exécution and record of the 
mortgage, whether the title so acquired was a légal or an équitable 
one. Toledo, etc., Railroad Company v. Hamilton, 134 U. S. 305, 
10 Sup. Ct. 546, 33 L. Ed. 905 ; Central Trust Company v. Kneeland, 
138 U. S. 419, 11 Sup. Ct. 357, 34 L. Ed. 1014. But did the Atlantic 
Match Company acquire any title, légal or équitable, to the boiler? 
The proposai of the Stirling Company and the acceptance of the pro- 
posai constituted a conditional sale. By the condition therein set forth 
the vendor reserved to itself the title to the boiler until the same should 
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have been fully paid for in cash. It is clear that under such a con- 
tract the Atlantic Match Company acquired no légal title previous to the 
date of the appointment of the receivers for that company, for at that 
time it had paid but two-thirds of the purchase money. For the same 
reason, it had then acquired no équitable title thereto. The investment 
of the Atlantic Match Company with the title, either légal or équitable, 
was made to dépend upon full payment of the purchase price. The 
situation was not changed after the appointment of the receivers. Up 
to the time of the sale of the boiler the title thereto was vested absolutely 
in the Stirling Company. In Knowles Loom Works v. Ryle, 97 Fed. 
730, 38 C. C. A. 494, a Pennsylvania case, it was held that tlie lien of 
a mortgage containing an after-acquired property clause did extend to, 
and cover property sold to the mortgagor upon a conditional sale after 
the date of the mortgage. But that case followed the rule established 
by a long séries of opinions in the state courts of Pennsylvania that ail 
conditional contracts of sale, where possession passes to the vendee and 
title is reserved in the vendor, are fraudulent and void as to creditors 
of the vendee and innocent purchasers. See, also, Rvle v. Knowles 
Loom Works, 87 Fed. 976, 31 C. C. A. 340. In New Jersey the 
Pennsylvania rule does not obtain. Hère conditional contracts of sale 
are valid. Cole v. Berry, 42 N. J. Law, 308, 36 Am. Rep. 511. The 
statute of New Jersey, passed since the décision in Cole v. Berry, makes 
conditional contracts of sale that are not recorded as provided for in 
that act void only as to judgment creditors and subséquent purchasers 
and mortgagees in good faith. In the case in hand, the holder of the trust 
mortgage given by the Atlantic Match Company is neither a judgment 
creditor of that company nor a subséquent purchaser or mortgagee. 
The conclusion reached is that the Atlantic Match Company never ac- 
quired any interest in the boiler to which the lien of the mortgage could 
attach. The case of Fosdick v. Schall, 99 U. S. 235, 25 L. Éd. 339, 
is not a contrary authority. In that case certain cars were sold to a 
railroad company upon a conditional contract of sale, the condition being 
that the cars should remain the property of the vendor until paid for. 
In considering the right of the mortgagee, the court, at page 251, 
99U. S., 25L. Ed. 339, said: 

"They [the mortgagees] are in uo .sensé purchasers of the cars. The m'>rf- 
gage attaches to the cars, if It attaches at ail, because they are after-acquircd 
property o£ the company; but as to that class of property It is woll setded 
that the lien attaches subject to ail the conditions with which it is iucumbered 
when it cornes into the handg of the mortgagor. The mortgagees take jusc 
such an interest in the property as the mortgagor acquired; no more, no 
less." 

To the same effect is Myer v. Car Co., 102 U. S. 1, 2G L. Ed. 59. 
In Harkness v. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L., Ed. 285, 
the leading case in the fédéral courts on the subject of conditional sales, 
Mr. Justice Bradley set forth principles which, it seems to me, are in- 
consistent with the idea that a conditional vendee of personal property, 
whose title bas been reserved in the vendor until payment made, can, 
by any act of his, subject that property to any lien so long as the condi- 
tions of the sale have not been complied with by the conditional vendee 
or waived by the vendor. The contract before me was not an absolute 
sale. It was an agreement to sell upon a condition to be performed. 
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The Atlantic Match Company never performed the condition. It there- 
fore acquired no title, légal or équitable. It simply held possession of 
tlie boiler, and even that possession was wholly by permission of the 
Stirling Company, who, by its contract, had reserved to itself not merely 
the title, but the right of possession. Whether, if the Stirling Com- 
pany had taken possession of the boiler after receipt of two-thirds of the 
purchase price on the ground of the default of the Atlantic Match Com- 
pany in the payment of the residue of the purchase price, the Atlantic 
Match Company oould hâve required the refunding of any part of the 
purchase price paid, in accordance with the équitable principle stated 
in 1 Benjamin on Sales, § 433, is a question not before me. 

The conclusion reached is that the claims of the receiver of the Na- 
tional Match Company and of the Champion Construction Company 
are invalid, and that the fund consequently belongs to the receivers of 
the Atlantic Match Company, 



SMITH V. ROBERT R. SIZBR & CO. 

(District Court, S. D. New York. January 31, 1905.) 

Shippino — Demtjkbage on Lumbeb Caego— Rules of New ïoek Maritime 
associatiois. 

A charter party for the carriage of a cargo of lumber from a southem 
port to New York, providing that the lay days for discharging should be 
"as customary," held not to make rule 7 of the New York Maritime Asso- 
ciation rules applicable in the computation of demurrage, In the absence 
of any référence thereto, and espeeially in view of the uneertalnty as to 
the meaning of the term "board measure" as employed in the rule. 

[Ed. Note. — Demurrage, see notes to Harrison v. Smith, 14 O. C. A. 657 ; 
Randall v. Sprague, 21 C. 0. A. 337 ; Hagerrnan v. Norton, 46 O. C. A. 4.] 

In Admiralty. Suit for balance of freight and demurrage. 

Hyland & Zabriskie, for libellant. 
Eustace Conway, for respondent. 

ADAM S, District Judge. This action was brought by Caleb R. 
Smith, as master of the schooner May & Anna Beswick, to recover from 
the corporation of Robert R. Sizer & Company, the sum of $333.44, for 
an alleged balance of freight and demurrage due on a cargo of lum- 
ber, transported from Newberne, North Carolina, to the City of New 
York. The vessel was loaded at Newberne and sailed thence on or 
about the 22d day of June, 1904, and was discharged in New York, Julv 
14thby 2:30 o'clock P. M. 

The charter party, dated at New York, the 23d day of May, 1904, 
provided for the voyage described and further, as follows : 

"The said party of the second part doth engage to provide and furnlsh to 
the said vessel a full and complète cargo of Klln Dried rough and/^r dressed 
N. C. Fine Boards under and on deck, and to pay to said party of the first 
part, or agent, for the use of said vessel during the voyage aforesaid Four 
Dollars and twenty flve cents ($4.25) & free wharfage per thousand feet de- 
livered ; one fifth ofC undréssed as customary. • • .* It is agreed that the 
lay days for loading and discharging shall be as follows (if not sooner dis- 
patched) commenciug from the time the vessel is ready to recelve or discbarge 
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cargo, and notice thereof given to the parties of the second part, or their 
agents that is to say:— For loading at the rate of at least twenty five thou- 
sand feet per day, Sundays and tiolidays excepted. For discharging as cus- 
tomary. And that for each and every day's détention by default of said 
party of the second part, or agent, Twenty dollars per day, day by day, shall 
be paid by said party of the second part, or agent, to the said party of th» 
flrst part, or agent The cargo or cargoea to be received and delivered along- 
Bide, withln reach of the vessel's tackles." 

The libellant daims for 2^days' demurrage at shipping port, made 
up as follows: 

"1904 

June 13 arrived and reported 

14 1 

15 1 

16 1 

17 1 

18 1 

19 Sunday 

20 Time up at expiration of % of daj; 1 

Overplus for demurrage % 

21 1 

22 1 

Demurrage at shipping port 2% days" 

There is an additional claim for 3^ days at New York made up as 

follows : 
••1904 

July 1. Frlday, reporting day, 




1 
1 
1 
1 
1 

1 

% 
1 
1 
1 

Demurrage at New York 3%" 

The total demurrage claimed is 6% days, amottntîngf to $133.33. 
There is a balance of freight amounting to $182.53, also charges as fol- 
lows: 

••45c. per M feet for unloadlng at Harlem on 61,316 feet, $27.59 

And a llke charge on an additional aniount of 9000 feet, 4.05" 

Excluding the last item $4.05, which does not appear în the libel, 
the total claim amounts to $333.44. 

Upon the question of demurrage, the libellant's contention is that 
the principle which should govem hère bas been established in Ran- 
dolph V. Wiley (D. C.) 118 Fed. 77. 
134 F.— 59 



1. 


Fi-iday, reporting day. 


2. 


Saturday for berth 


3. 


Sunday 


4. 


Monday, holiday 


5. 


Tuesday, 


6. 


Wodnesday, 


7. 


ïhursday, raln 2 to 3 :15 P. U. 


8. 


Frlday, rain 7 tlU 8% A. M 


9. 


Saturday, 


10. 


Sunday, 


11. 


Monday, 




Demurrage to date^ 


12. 




13. 




14. 





The respondent claims ; 

"1. That an entlrely différent question Is presented by the charter in thls 
case from that presented in the Wiley Harker Company case relied on by 
libellant, because the tenus of the charter are entirely différent. 

2. That the évidence presented by the libellant,— respondent in that case, 
being entirely différent from that presented in this case, the ruling of the 
Court on the questions thére presented, do not govern the questions presented 
in this case. 

3. That an agreement was made by the Captain for a valuable considération 
to liim moving, not to charge any demurrage in the port of New York, and 
thercfore, so far as New York is concerned no demiuTage can be charged, or 
if charged, the extra charges vvhich the libellant asks to hâve paid should be 
disallowed." 

The respondent's third contention with respect to an agreement not 
to charge demurrage will be considered first. It appears that a ques- 
tion arose about discharging that part of the cargo destined for 139th 
Street, owing to a dispute as to by whom the handiing should be done. 
The master wished to use his own crew of colored men and the steve- 
dores at the place declined to work with them on account of their being 
non-union men. It became necessary therefore to pay the stevedores 
their charge of 50c. per M, and the respondent's agents say that in con- 
sidération of one-half, or 25c. per M, being assumed by the respondent, 
the master of the schooner agreed to charge no demurrage. The master 
dénies that he made any such agreement. It seems that the respondent 
was desirous of avoiding délay in the discharge of the lumber and in 
getting it on cars. The vessel's duty would hâve been satisfied by a 
delivery on the wharf and the car charge 20c. per M was to be paid 
by the respondent. The whole cost of discharging by the stevedores 
was 50c. per M, one half of which charge, 25c. per M, added to the 
20c. per M made 45c. per M. I think the master's version of this part 
of the controversy should be adopted, which excludes any further con- 
sidération of the respondent's third contention. 

The remaining controversy turns principally upon the question wheth- 
er the Maritime Association Rules 4, 5 and 7 are to govern and if so, 
what is their proper construction. 

Thèse rules are : 

"Rule IV. 

Consignées shall bave one full calendar day (Sundays and légal holidays 
exeepted) after the vessel arrives and the captain or vesseFs agent reports, in 
which to furnish the vessel vsàth a berth where she can discharge. » • • 

Rule V. 

Lay days allowed to consignée for receiving cargo shall be as foUows, viz.: 
One day to furnish berth for vessel as provided in Rule IV, and one running 
day (Sundays and légal holidays exeepted), for each 25,000 feet of lumber IV2 
inch and under in thickness, or each 30,000 feet of ail other lumber and tlm- 
ber, excepting railroad ties, when entire cargo does not exceed 300,000 feet, 
or each 35,000 feet of ail lumber aiid. timber, excepting railroad ties and lum- 
ber 1% inch thick and under, when entire cargo îs in excess of 360,000 feet 
The first half of every Saturday, not a full légal hollday, together with the 
last half or portion known as a half holiday, to count as a lay day. If vessel 
is ready to discharge cargo ta questionable weather, consignée must receive 
same, but in case of failure of vessel through her fault to discharge the quan- 
tifies per day as herein provided, consignées shall not be liable for demurrage. 
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provided they hâve furnished berth or lighterg as provided In Rules III and 
IV. 

After the days herein provided hâve expired, consignée shall pay demurrage 
for every running day until vessel flnislies discharging. 

Ruie VII. 

The charge for demm-rage for vessel shall be at the rate of fifteen cents 
(15e.) per day per thousand feet board measure of entire cargo dellvered. AH 
fractions of a day, over one-half, shall be paid for as a full day, and one- 
hiilf of a day or less be paid for as one-half of a day." 

The rules hâve been the subject of considération bv this court in 
Bowen v. Sizer, 93 Fed. 227, and in Randolph v. Wiley, 118 Fed. 77. 
Each case proceeded upon its own facts and the libellant is mistaken 
in assuming that the latter did, or was intended to, overrule the former, 
concerning the construction to be given to Rule 7. That rule was there 
expressly excluded from considération. In ail thèse disputes the trouble 
is that the facts vary so much that no gênerai rule applicable to ail 
cases can be adopted. As was said in Bowen v. Sizer : 

"The rules of the maritime association do not state in what way 'feet of 
lumber' are to be uieasured or how 'board measure' under Rule 7 is to be com- 
puted." 

In this case the testimony shows that the application of Rule 7 to 
demurrage, while freight is to be paid under Rules 4 and 5, would ap- 
parently be unreasonable. The theory advanced by the respondent is 
that it matters not how thick the lumber may be (up to lj4 inch), it will 
be counted, if 1 inch or less at 1 inch, so that J4 inch lumber would 
be computed the same as 1 inch. It is said that 1 inch or under is 
called board measure, so that 300,000 eut in lengths of }4 inch thick- 
ness, would be 300,000 for freight purposes and 600,000 for discharging 
purposes and that 15c. per M under Rule 7, would be proper not- 
withstanding the computation yielded the vessel for demurrage only 
half of the quantity she actually transported. An agreement to such 
effect would be enforced, but it obviously would hâve to clearly appear 
what the contracting parties intended in order to secure such resuit. 
Hère, while doubtless the respondent has heretofore often, if not al- 
ways, secured such results in settling, it does not appear clearly enough, 
in the face of con.flicting testimony, that the parties intended to abide 
by the rule involved as to warrant the court in enforcing it. Much 
of what was said in Randolph v. Wiley on the gênerai principles, which 
govern the court in a matter of this kind, could be repeated hère with 
advantage. There is no référence to the Maritime Exchange Rules 
in the contract and they can only be considered by virtue of a stipula- 
tion which provides 

"that the printed rules of the Maritime Association of the Port of New York 
for shlpment of Southern Yellow Pine Lumber may be submitted to the Trial 
Justice herein and be marked as an exhibit In this case." 

Such a stipulation is obviously not équivalent to such an agreement as 
would be enforced as the contract of the parties. But even in the event 
of the rules being unquestionably intended to govern, it would still 
remain uncertain what "board measure" meant. That has been the sub- 
ject of confîicting testimony heretofore and doubtless will be so in such 
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disputes as may hereafter be the causes of litgatîon, uniess provision 
be made in the contracts to avoid any uncertainty as to what was intend- 
ed. A matter of this kind in an important trade should be made so 
plain that no doubt can remain as to what the contracting parties de- 
signed. 

Decree for the libellant for $333.44, with interest. 



TATLOR et al. V. PROVIDENT SAVINGS LIFE ASSUR. SOC. 
(Circuit Court, W. D. Pennsylvanla. January 30, 1905.) 

1. LiïE Insurance — Constritction of Contract— Gbacb ïïob. Payment ov 

Premiums. 

A life insurance poUcy for a terin of 5 years, with a stipulation for 
renewal at a higher rate of preniium, reeited that it was issued in con- 
sidération of the payment In advanee of a stated premlum "on or before 
the 28th day of Deeember in every year" during its continuance. It pro- 
vided that it should not go into efCect until the first premlum had been 
actually pald "during the lifetime and good health of the assured," and 
contained thls further provision ; "A grâce of tliirty days wjll be allowed 
In the payment of premiums hereafter due on this policy, provided always 
that when advantage is taken of this grâce, interest at the rate of flve 
per cent, per annum shall be pald to the Society for the time deferred." 
During the 5-year term, the insured died within 30 days after tîie 28tU of 
Deeember, the premlum then due not havlng been pald; and within the 
80 days such premlum', with interest, was tendered and refused. Held, 
that the policy came within the settled rule that ail llfe insurance contracts 
are Intended to run for the life of the Insured, subject to forfeiture for 
nonpayment of premiums, and not merely from year to year, the payment 
of each premlum efCectlng a renewal, and that under the provision for 
grâce the policy was continued in force during the 30 days, within whlch 
time the premium mlght be pald by the Insured, or on his death by his 
représentatives. 

2. Same— Tebmination of Poucy— Déclaration bt Insured, 

A statement by an insured that he did not intend to pay a premium 
On his policy, which was due, but not then demandlble, made to an 
agent who had no authorlty to change the contract on behalf of the Com- 
pany, dld not hâve the efCect of termlnatlng the policy, 

At Law. On questions reserved. 

McCleave & Wendt and W. O. McNary, for plaintiffs. 
Reed, Smith, Shaw & Beal, for défendant. 

BUFFINGTON, District Judge. On Deeember 38, 1900, the de- 
fendant, the Provident Savings Life Assurance Company of New York, 
issued its policy to Selwyn M. Taylor, insuring his life for $85,000, 
provided death ensued within five years. The policy was tenned a 
"combined term and renewal option" one, and stipulated for its re- 
newal at the expiration of five yearS at a higher rate of premium. It 
reeited it was granted in considération "of the payment in advanee of 
four hundred and seventy-five and **/ioo dollars on or before the 28th 
day of Deeember in every year during the continuation of the policy." 
Under the head of "Privilèges and Conditions," the policy provided, 
"This policy does not go into effect until the first premium hereon has 



TATLOR V. PROVIDENT SAVINGS LIFE ASSUR. SOC. y3.> 

been actually paid during the lifetime and good health of the assured;" 
under the subhead of "Grâce in the Payment of Premiums," that "A 
grâce of thirty days will be allowed in the payment of premiums here- 
after due on this policy, provided always that, whenever advantage 
is taken of this grâce, interest at the rate of five per cent, per annum 
shall be paid to the Society for the tinie deferred;" and further that 
"this policy shall be indisputable after two years from its date of issue, 
for the amount due, provided the premiums are duly paid as set fortli 
above." The insured duly paid his initial premium and those faJling 
due on December 28, 1901 and 1902. The payment falling due on 
December 28, 1903, vvas not paid. The insured died January 24, 1904. 
The premium, with interest, was tendered the company January 25, 
1904. Payment having been declined, suit was brought, and a verdict 
rendered in favor of the plaintiffs, Taylor's executors, subject to the 
reserved questions "whether the omission of the insured to pay the 
premium during his lifetime precluded the right of recovery," and 
"whether the déclaration of the insured to the agent of the company 
when he requested payment of the premium of January 22, or 23, 1904, 
that he did not intend to continue the policy, was a waiver of the claim. 
and terminated his rights under the policy." The court is now moved 
to enter judgment for the défendant on thèse reserved questions. 

The rights of the parties dépend on the terms of the particular con- 
tract or policy hère involved. By it Taylor obtained Insurance upon 
his life for five years, with the right to a continuance or renewai of 
such Insurance thereafter upon an increased premium, on one of sev- 
eral optional plans and Avithout médical examination. Now, whllc 
the provisions for premium, payment and forfeiture for the five-year 
term alone are hère involved, yet, in view of the recited provisions, 
looking toward a continuance of the policy for life, the contract may be 
regarded as one intended to cover the whole life of the insured. In con~ 
struing life Insurance contracts, due regard is to be given the funda- 
mental principle which distinguishes them from fire Insurance policies. 
In the latter the contract is from year to year, and its continuance is 
dépendent upon yearly renewai by the payment of annual premiums. 
In life Insurance, however, we start from a différent standpoint. By 
the payment of the initial premium a contract is entered into which 
contemplâtes an Insurance for the entire life of the insured, and such 
insurance for life is his object. The company, for its protection, pro- 
vides for a forfeiture of the contract in case premiums which compen- 
sate it for the risk are not paid at certain times. The absolute necessit\ 
of making provision for forfeiture for nonpayment of premiums is ap- 
parent, for, if a life policy does not provide for forfeiture by reason 
of nonpayment of premiums, the policy would run for life. McMastev 
V. New York Life Insurance Company (C. C.) 90 Fed. 4G. In such 
case the insurance would continue, and the company could charge the 
unpaid premiums against the insurance, and collect them on final set- 
tlement. When the initial premium is paid, the parties then start, from 
the standpoint of the insured, with a contract covering his entire life ; 
from the standpoint of the insurer, with provision for forfeiting such 
contract in case the premiums are not paid at stipulated times. The 
nature of a life insurance contract in that respect is fixed by the Su- 
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preme Court of the United States. In New York Life Insurance Com- 
pany V. Statham, 93 U. S. 24, 23 L. Ed. 789, it was said : 

"We agrée with tlie court bclow that the contract is not an assurance for 
a single year, with the privilège of renewal from year to year by paying the 
annual premlum, but that it is an en tire contract of assurance for life, sub- 
ject to discontinuance and forfeiture for nonpayment of any of the stipulated 
preiniums. Such is the form of the contract, and such is its character. It 
has been contended that the payment of each premium is the considération 
for Insurance during the next following year, as in lire policies. But the 
position is untenable. * * • Each iustallment is, in fact, part considéra- 
tion for the entire Insurance for life. It is the same thing where the annual 
liremiums are spread over the whole life." 

As this was followed in McMaster v. New York L,ife Insurance Com- 
pany, 183 U. S. 35, 22 Sup. Ct. 10, 46 L. Ed. 64, where the court say : 

"The contracts were not assurances for a single yearj with the privilège of 
renewal from year to year on payment of stipulated premiums, but vs^ere en- 
tire contracts for life, subject to forfeiture by failure to perform the condi- 
tion subséquent of payment as provided, or to conversion in 1913 at the élec- 
tion of the assured. Thompson v. Insurance Company, 104 U. S. 252, 26 L. 
Ed. 765 ; New Tork Life Insurance Co. v. Statham; 93 U. S. 24, 23 L. Ed. 789." 

— We may regard this view of a life insurance contract as authorita- 
tively settled. 

Such being the case, this policy being for the Hfe of Taylor, the next 
question is, was it forfeited? As stated above, the rights of thèse 
parties dépend wholly upon the contract they hâve made, and therefore 
the crucial question in this case is to ascertain its meaning. At the 
outset we are met by the fact that this is a question on which fair- 
niinded men dififer. Able counsel take différent views, and the court 
found it one which called for careful study and research. Such being 
the case, it is manifest that, when the parties entered into it, terms were 
used which left their respective rights open to construction and différ- 
ences of opinion on the all-important questions — to the insured, of con- 
tinuance, and to the insurer, of forfeiture. Now, how does the law 
regard and treat such a state of uncertainty? In considering the claus- 
es which are alleged to forfeit, the principle is to be borne in mind that 
if policies are open to a double construction, that one will be adopted 
which avoids forfeiture. McMaster v. New York Life Insurance Co., 
supra ; National Bank v. Insurance Co., 95 U. S. 673, 24 L. Ed. 563 ; 
Thompson v. Phœnix Insurance Co., 136 U. S. 287, 10 Sup. Ct. 1019, 
34 L. Ed. 408. For, as was said in Worden v. Guardian Mutual Life 
Ins. Co., 7 Jones & S. 317 : 

"Forfeitures are only enforced when It is clearly shown that they were 
ineant by the actual agreement of the parties. * * * If a life insurance 
Company, with a view of attraetlng the public and promoting its own busi- 
ness, chooses to extend the perlod for the payment of semiannual premiums 
through a period of thlrty-five days, and to employ language tendlng to indi- 
cate that the risk Is extended through the same period, or which might bear 
that construction, It is not just that Its reasonable intent should be defeated 
by an interprétation in favor of the insnrers." 

Such principle of construction is justly based on the fact that the 
policy is prepared by the company, and, if the language it adopta is 
open to two constructions, it is reasonable that the one most favorable 
to the assured prevail. Now, while the policy before us provides for 
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the payment of the premium "on or before the 28th of December ir. 
every year dnring tbe continuance of this policy," this is modifiée! by 
the privilège noted above, that : 

"A grâce of thirtj' days will be allowed in the payment of premlunis bere- 
after due on tbis policy, provided always that vvbenever advautage is taken 
of tliis grâce, intercst at the rate of five per Luiit. per anuum sball be paid to 
tlie Society for the timo deferred." 

What is meant by this provision? If the grant of the grâce month 
had stopped with the first clause — in other words, had it been, "A 
grâce of thirty days will be allowed in payment of premiums hereafter 
due on tbis policy" — would there be any doubt as to what thèse words 
meant? Do they, without any implication injected into them, mean 
anything to the ordinary mind other than a postponement for one month 
of the payment of the annual premium? There is nothing in the na- 
ture of things that makes the sélection of the particular named day the 
only one that could be chosen for payment, or, for that matter, that 
makes it vital or necessary that it should be an annual day. It is vital 
only because the parties, by contract, hâve so stipulated; but if, by 
the same contract, they postpone such payment until a later day, there 
is no reason why they should not. In other words, if the parties to this 
contract dated December 28th had stipulated that the premiums should 
be paid January 28th, there is no reason why they should not do so. It 
follows, therefore, that if they made them payable on December 28th, 
but stipulated for a postponement of payment for one month, if de- 
sired, there is no reason why their agreement should not be enforced 
in precisely the same way as though they had expressly named Jan- 
uary 28th as the day of payment. Now, if the first clause of this pro- 
vision, standing alone, would bave had that effect, the added provision 
for interest would not modify its character as a gênerai unconditional 
postponement of payment. Then, too^ the word "grâce," wlien ap- 
plied to payments, has a well-recognized meaning in law. Days of 
grâce, by common acceptation, and in the absence of statute, came to 
be recognized as an absolute postponement of the day of payment of 
commercial paper, so that payment could not be demanded or suit 
maintained thereon within that time. Payment during the grâce days 
was deemed performance of the contract to pay on the stipulated previ - 
ous due day. When, therefore, we fînd thèse parties using the terms, 
"Grâce in the payment of premiums," and "A grâce of thirty days will 
be allowed in the payment of premiums hereafter due on this policy," 
we start with the thought, accepted and acted on in business, tliat a 
grant of days of grâce, as generally used, signifies a positive and un- 
qualified postponement of payment. It further appears that the grant 
of grâce hère stipulated for is accompanied by no limitation or condi- 
tion as to the payment, and to introduce snch conditions or limitations 
by implication is not only at variance with the rules of construction, 
but such limitations are against the spirit of the grant, the object of 
which is to prevent, not to effect, forfeiture. In other words, it is 
payment generally that is provided for. There is no provision by v/hom 
it shall be made, that the insured shall be in good health, or even that be 
shall be living. But we hâve not only the fact that silence on thèse 
points leaves the provision open to the construction that the payment 
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is not necessarily to be made by the insured, or tliat it is conditioned on 
his being alive, but, in our judgment, the preceding clause, which pro- 
vides, "This policy does not go into effect until the first premium hereon 
has been actually paid during the Ufetime and good health of the as- 
sured," throws light on the succeeding grâce clause, hère involved. 
That payment during the assured's life was insisted upon in the initial 
payment maltes the omission of such provision in tlie following clause 
highiy significant. Nothing wras left to implication or construction in 
the earlier clause in that regard. If the intention of the draftsman was 
that payment under the grâce clause was limited to the insured alone, 
the first clause challenged his attention, and warned him to insert it 
in the second. When he meant payment should be made of a particular 
premium during the life of the insured, he knew how to say it, and 
did say it in the earlier clause. When, therefore, he provided for sub- 
séquent payments, and postponed such payment for a month, there 
was every reason why, if the same conditions as provided in the first 
clause were to be imposed in the second, they should hâve been inserted. 
manifestly a paper of the importance of a life insurance policy must 
hâve been drawn with much care and by experienced counsel. We are 
warranted, therefore, in concluding the insertion of the condition that 
the insured be living when the premium was paid in the first provision, 
and its omission in the second, must hâve been designed. If the pur- 
pose of the draftsman was to differentiate the two, we carry out such 
intent by a construction which does dififerentiate them. On the other 
hand, if the purpose was to omit any such provision, lest its insertion 
in the grâce clause should warn the insured that the supposed grâce 
was a postponement of payment without protection — in other words, 
that insurance continued only if he lived, and did not need it, and was 
void if he died, and did — then construction should not corne to the 
aid of such a purpose. Now, manifestly, an expressed provision in a 
grace-month clause that it could only be taken advantage of if the 
insured lived would warn the proposed applicant that, if he failed to pay 
on the due day of the policy, the insurance ceased, and the company was 
not insuring his life during such month, and would naturally not attract 
insurance. Indeed, in such case the inéquitable resuit follows, that, 
when the insured paid on the last day of the grâce month 13 months' 
premium, he was really receiving but 11 months' protection, for during 
the grâce month the company was in no way liable for any insurance on 
his life. Such a provision would be highiy inéquitable — ;would enable 
companies to collect payment for one month out of every year without 
incurring risk. It would seem, therefore, that the purpose of the 
draftsman must hâve been to convey by this provision to the mind of 
one contemplating insurance that this provision was a substantial privi- 
lège — was a grâce month in fact as well as in name, or, as termed by 
Chief Justice Fuller in McMaster v. New York Life Insurance Com- 
pany, supra, that it entitled him to "one month of grâce in addi- 
tion, that is, to thirteen months immunity from forfeiture." Such 
a construction as is now contended for by the insurance company is also 
at variance with the fact that the insured paid for the postponement of 
his payment, since the delay, if taken advantage of by him, subjected 
him to the condition, "Provided, always, that, whenever advantage is 
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taken of this grâce, interest at the rate of five per cent, per annum sliaîl 
be paid to the Society for the time deferred." So it wil! be seen that, 
while postponement of the due day of the premium is termed "grâce,"' 
it is in reality one for which the insured pays. 

For ail thèse reasons, we are led to the conclusion that the just con- 
struction of this contract is that payment of the premium was post- 
poned one month ; that, to compensate the company therefor, payment 
of interest was exacted ; that provision was for payment generally dur- 
ing the month, and was not limited to being made by the insured. Mr. 
Taylor, having therefore, by the terms used in this particular, a stipulat- 
ed right to pay his premium within 30 days of the annual due date, 
we are of opinion he had on the S4th of January, 1904, the day of his 
death, done or omitted no act which worked a forfaiture of his life In- 
surance, and the first reserved question, namely, "whether the omission 
of the insured to pay the premium during his life precluded the right 
of recovery," should be decided in favor of the plaintiffs. 

As to the second reserved question, we are equally clear it must be 
decided in favor of the plaintiffs. If, as found above, the insured had 
immunity from forfeiture for nonpayment of premium for 13 months 
following December 28, 1903, then his declining to pay before such 
immunity period ended could not work a forfeiture. He was not 
bound to pay during such grâce month, nor could he be called upon to 
do so. Moreover, a statement during the grâce month of his intention 
not to carry the policy could hâve no effect. It was made to a collecting 
agent, and the policy provided, "Agents are not authorized to make, , 
alter or discharge this contract * * * or to bind this company in 
any way." The principals did not meet. No considération passed 
between them on which to base a surrender of contract rights by the 
insured, nor did he mislead, influence, or affect the company by such 
déclaration. Moreover, he could, during the several remaining days 
of the grâce month, change his mind. In that regard we may well 
adopt the language of Judge Shiras in McMaster v. New York Life 
Insurance Company (C. C.) 90 Fed. 56, since his construction of the 
policy finally prevailed in McMaster v. New York Life Insurance Co., 
supra : 

"Therefore, when McMaster died, thèse policies were in force, unle.ss they 
hiid become forfelted under the provisions of the policy. There is nothing in 
the évidence which tends to show that McMaster intended to waive any 
benefit or protection thèse contracts would give him, or to yield up any right 
his estate might lawfuUy assert thereunder in the ovent of his death. There 
is some évidence tending to show that McMaster contemplated talcing a policy 
in another company in lieu of part of his Insurance In the défendant com- 
pany, but this purpose had not progressed so far that he had released the de- 
fendant company from its liabilities on the policies sued on ; nor ean it be 
known, if McMaster had lived, whether in fact he wonld hâve flually forfeited 
any part of this Insurance or not." 

Indeed, treating the question of future conduct as ground on which to 
base an anticipatory breach, yet, to make it hâve such effect, there 
must hâve been an acceptance of such breach by the Insurance com- 
pany. Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 453. 

Judgment will be entered in favor of the plaintiffs on the questions 
reserved. 
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Ex parte FONG YIM et ai. 
(District Court, S. D. New York. January 11, 1905.) 

1. Chinese Exclusion— Habeas Cobpus Proceedings— .Tubisdiction. 

Where the chief officer of the Chinese exclusion laws tor a state. In 
his return to a writ of habeas corpus directed to liim. lias admitted ttiat 
the Chinese persons In whose behalf the writ was issued are detained 
by him, and has obtained a stipulation waiving their production in 
court the court has jurisdlction to inquire into the legality of their 
détention, although they may in fact be confined in another district of 
the state. 

2. Same. 

The courts hâve Jurisdiction to détermine In habeas corpus proeeedings 
the right of a Chinese merchant domiclled in this country to enter from 
China, or of members of his family whose right is Incidental to hls own. 
where the remedy by appeal to the Secretary of Commerce and Labor 
has been exhausted, and the right of entry denied. 

3. Same— Right of Bnïky— Adopted Childeen dp Meechant. 

A Chinese merchant domiclled in the United States has the right to 
bring into this country with his wlfe minor childreii legally adopted 
by hlm in China, where It is shown that the adoption was bona fide, 
and that the children hâve llved as members of his family and hâve 
been supported by him for several years. 

[Ed. Note. — Citizenship of the Chinese, see note to Gee Fook Sing v. 
United States, 1 0. C. A. 212 ; Lee Sing Far v. United States, 35 C. C. A. 
382.] 

Habeas Corpus. 

Max J. Kohler, for petitioner. 

William Michael Byrne, Asst. U. S. Atty. 

HOLT, District Judge. Thèse are writs of habeas corpus and 
certiorari to test the legality of the détention of two Chinese chil- 
dren who hâve been refused admission to this country. The sub- 
stantial facts in the case are that Fong Fook Chung has been for 
many years a Chinese merchant, carrying on business and having a 
commercial domicile at Philadelphia, Pa. He has been married 
twice. His first wife resided in China, and he from time to time 
went home to China, and afterwards returned to this country. Two 
children, Fong Yim, a boy 10 years old, and Fong Dung, a girl 16 years 
old, were adopted when they were babies by Fong Fook Chung and 
his wife as their children. They lived with the iirst wife in China, 
and were frequently visited there by Fonk Fook Chung until about 
a year ago, when his first wife died. Subsequently Fong Fook 
Chung went to China, married again there, and returned to this 
country with his second wife and the two adopted children. He 
and his wife were permitted to enter this country, but the children 
were detained at Malone, N. Y., and after a hearing before F. W. 
Berkshire, chief officer of the Chinese exclusion laws for the state 
of New York, were denied admission to the United States. An 
appeal from his décision was duly taken to the Secretary of Com- 
merce and Labor, and the décision was affirmed. Thereupon thèse 
writs were obtained. 
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The district attorney contends that this court has no jurisdiction, 
upon the grounds that a writ of habeas corpus cannot be issued by 
this court to review the sllêg&â illégal détention of persons in the 
Northern District, and that the décision of the Secretary of Com- 
merce and Labor in this case is final. I think that this court would 
hâve no jurisdiction to inquire by habeas corpus into the cause of 
the détention of thèse children in the Northern Districtif the re- 
spondent had not admitted in this case that he had them in his cus- 
tody, and a stipulation had not been entered into between counsel 
waiving their production in court. Mr. Berkshire is the chief Chi- 
nese exclusion ofhcer having jurisdiction throughout the state of 
New York. His principal office is in the city of New York. The 
children are detained by his orders, but I présume that he is not 
the person actually detaining them, any more than the Secretary of 
Commerce and Labor is such person. The person who actually 
deprives them of their liberty is presumably the person who keeps 
them confined in the building where they are staying at Malone. 
But as Mr. Berkshire in his return admits that the children are de- 
tained by him, and he and his counsel hâve entered into and taken 
the benefit of a stipulation that the children need not be produced 
in open court, thus having admitted his power and obligation under 
the writ to produce them, I think the case is to be decided as though 
he had in fact produced them and they were présent in court. If 
that had been donc, there can be no doubt, in my opinion, that the 
court would hâve had jurisdiction to détermine whether their dé- 
tention was légal. 

The district attorney also contends that the décision of the Sec- 
retary of Commerce and Labor in this case is final. He relies par- 
ticularly upon the case of Lem Moon Sing v. United States, 158 U. 
S. 538, 15 Sup. Ct. 967, 39 L. Ed. 1082. In that case a man who 
asserted that he was a Chinese merchant having a commercial dom- 
icile in this country, and that he had temporarily left the country, 
was refused permission to enter the United States by the décision 
of the collector of customs at San Francisco. He did not take an 
appeal to the Secretary of the Treasury. A writ of habeas corpus 
was obtained, but dismissed for want of jurisdiction, and this dé- 
cision was afiîrmed on appeal by the United States Suprême Court. 
The court in the opinion held that the remedy of the appellant was 
by appeai to the Secretary of the Treasur3^ It was also stated in 
the opinion that by the act of 1894 the authority of the courts to 
review the décision of the executive officers was taken away. But 
I think that strictly that part of the opinion was obiter. The ac- 
tual décision was that the appellant could not appeal to the courts 
because he still had a right of appeal to the Secretary of the Treas- 
ury. The question whether, after the Secretary of the Treasury 
had decided the appeal, the appellant could apply to the courts for 
redress was not strictly before the court for décision. But in the 
very récent case of United States v. Sing Tuck, 194 U. S. 161, 24 
Sup. Ct. 621, 48 L. Ed. 917, certain Chinese persons who claimed 
that they were born in this country, and were, therefore, citizens of 
the United States, under the décision of the United States Suprême 
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Court în United States v. Wong Kim Ark, 169 U. S. 653, 18 Sup. 
Ct. 456, 42 L. Ed. 890, were excluded f rom entering the country by 
an inspector. No appeal from his décision was taken to the Sec- 
retary of Commerce and Labor, who is now the officer to whom such 
appeals can be taken instead of the Secretary of the Treasury, but 
an application was made to a United States Circuit Court for a writ 
of habeas corpus. The writ was dismissed for want of jurisdiction. 
The order dismissing the writ was reversed by the Circuit Court 
of Appeals on the ground that the parties concerned were entitled 
to a judicial investigation of their status. This order of the Circuit 
Court of Appeals was reversed by the United States Suprême Court 
on the ground that no appeal had been taken from the décision of 
the inspector to the Secretary of Commerce and Labor. The court 
held that the remedy provided by the act of 1894 must be exhausted 
before a resort could be had to the courts, but expressly declined 
to décide, and left the question open, whether, after the final déci- 
sion of the Secretary of Commerce and Labor, a further trial might 
be had in the courts. But if the question is still open to discussion 
whether the décision of the Secretary of Commerce and Labor is 
final in respect to the right of a person of Chinese descent who 
claims to be a citizen of the United States to enter the country, I 
cannot see why the finality of a similar décision in référence to the 
right to enter of a Chinese merchant domiciled in this country is 
not aiso open to discussion; and if it is open to discussion as to a 
Chinese merchant, it is open, in my opinion, as to his wife and chil- 
dren, for their right to enter the country is incident to his right. 

The language of the Suprême Court in the Lem Moon Sing Case, 
and the gênerai assertions in various cases since the act of 1894, 
that the décisions of the exclusion officers are final (Ekiu v. U. S., 
142 U. S. 652, 12 Sup. Ct. 336, 35 L. Ed. 1146 ; Japanese Immigrant 
Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 721, and cases there 
cited ; Turner v. Williams, 194 U. S. 295, 24 Sup. Ct. 719, 48 L. Ed. 
979), hâve made me hesitate to differ from them, even in a spécial 
case to which it did not seem to me that the gênerai doctrine applied. 
But I hâve found no case where it bas been expressly held that a 
Chinese merchant, domiciled in this country, has no right to appeal 
to the courts after he has exhausted his appeal to the Secretary of 
Commerce and Labor; and as the Suprême Court in the Sing Tuck 
Case, which I consider an analogous case, expressly holds that the 
question is still open to discussion, I hâve with much hésitation con- 
cluded that there is no controlling authority establishing that this 
court has no jurisdiction, and that it is therefore the duty of the 
court to exercise its jurisdiction and décide this case on the merits. 

The authority of any country to exclude aliens from it is, of 
course, unquestionable. But when this country has entered into a 
treaty with a foreign nation, by which certain subjects of such for- 
eign nation hâve become entitled to rights to réside and do business 
in this country, such rights, in my opinion, are légal rights, and I 
cannot see how the persons entitled to them can be deprived of a 
resort to the judicial tribunals of this country to protect and en- 
force them. The treaties made by this country with foreign nations 
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are declared in the Constitution to be the suprême law, equally with 
the Constitution and with tlie acts of Congress passed pursuant to 
it, and I can perceive no différence in the right of an alien domiciled 
in this country to resort to the courts of this country for the pro- 
tection of the rights secured to him by treaties, and the right of a 
citizen of this country to resort to its courts for the protection of 
the rights secured to him by the Constitution. In regard to aliens 
wlio hâve no riglits protected by treaties, as in the case of ordinary 
Chinese laborers, the rule is undoubtedly well established by the 
décisions that the décision of the executive ofHcers, appointed to 
superintend the right of entrance into this country, is conclusive. 
There is some authorîty to the same effect in respect to aliens who 
hâve never entered this country, but wlio daim a right to do so un- 
der treaty provisions. But when an alien, in strict accordance with 
the terms of a treaty, has been allowed to enter, has resided hère 
for many years, has engaged in business, entered into contracts, 
acquired property, and incurred obligations in reliance on the rights 
secured to him by the treaty, I cannot believe that it was the inten- 
tion of Congress, or that it is within the constitutional power of 
Congress, to take away from such persons the opportunity to resort 
to the judicial tribunals of this country for the enforcement of their 
treaty rights. I concur with the statement of Mr. Justice Brewer 
in Turner v. Williams, 194 U. S. 295, 24 Sup. Ct. 724, 48 L. Ed. 979, 
when he says : 

"I do not believe It witbin the power of Congress to give to ministerlal oflB- 
cers a final adjudication of the right to liberty, or to oust the courts from 
the duty of inquiry respecting both law and facts. 'The privilège of the writ 
of habeas corpus shall not be suspended iinless when, in cases of rébellion or 
invasion, the public safety may require it.' Const. art. 1, § 9, cl. 2." 

It is claimed that thèse children, having never before entered this 
country, stand on the same footing as ordinary Chinese persons 
who hâve acquired no right of domicile ; but the answer is that their 
adopted father has such right, and that their right to enter is inci- 
dent to his right to enter. The question is perhaps not so much 
concernlng their right to enter as it is concerning his right to hâve 
thcm enter. Of course, whether adopted children hâve the same 
rights as natural children is a différent question, but, assuming that 
they hâve, the fact that they hâve never been in this country does 
not put them, in my opinion, in the same position as an ordinary 
Chinese alien who has never been in this country, and who has no 
relations with any one in it. The décision of the United States 
Suprême Court that a Chinese merchant domiciled in this country 
has an inhérent right to bring his wife and minor children hère, and 
that they are entitled to enter because occupying that relation, with- 
out certiticates or compliance with other provisions of the law 
(United States v. Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct. 415, 44 
L. Ed. 644), is, it seems to me, décisive upon that subject. 

The real question, therefore, in this case, on the merits, is whether 
a domiciled merchant in this country has the same right to bring 
in his adopted children as he has to bring in his natural children. 
The inspector, in his décision, states that it does not seem to him 
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that the law contemplated covering such cases, as that would give 
ail domiciled merchants an opportunity to adopt children at will and 
bring them into this country.i Of course, the question whether the 
adoption is a genuine one is a question of fact, open to investigation, 
and if it were found that the adoption was a sham proceeding for 
the purpose of evading the exclusion laws, undoubtedly the person 
claiming such adoption could be excluded. But in my opinion in 
this case the proof establishes that thèse were genuine cases of 
adoption. They occurred many years ago. The children ever since 
hâve lived with and hâve been supported by the adopting parents. 
The adoption of children is a practice almost universal in ail coun- 
tries. There are différent formalities prescril>ed by différent coun- 
tries, but universally, when the prope.r proceedings for adoption 
hâve been taken, the child so adopted becomes subject to the same 
obligations and entitled to thé same rights as natural children. 
This is peculiarly the case in China. It is well known that the peo- 
ple of that country consider it a religious duty to hâve, after death, 
the rites of sépulture properly discharged by descendants. This 
makes it especially important, in the opinion of Chinamen, that they 
leave surviving a son, either actual or adopted. The évidence shows 
that the practice of adopting children in China is very common, that 
it takes place substantially without légal formalities, but that the 
rights and obligations of children adopted and recognized as such 
are similar to those of natural children. Under thèse circumstances 
I can see no différence between the légal status of adopted children 
and of natural children. The Suprême Court having decided that 
a Chinese merchant domiciled in this country has the right to bring 
into it his natural children, I think that the same décision is author- 
ity for the proposition that he has the right to introduce his adopted 
children. 

My conclusion is that thèse children should be released from dé- 
tention, and permitted to join their adopted father in this country. 



INTERSTATE COMMERCE COMMISSION v. LAKB SHORE & M. S. RY. 

CO. et al. 

(Circuit Court, N. D. Ohio, E. D. January 27, 1905.) 

No. 6,521. 

1. CaERIEES— INTEBSTATB COMMEBCE COMMISSIOÎI— LAWFULNESS OF ORDEE. 

An crder of the Interstate Commerce Commission, based on a finding 
tha;t the action of certain railroad companies in clianging their classifi- 
cation by advancing hay and straw in car loads from the sixth to the 
fifth class was unlawful, commanding them to cease and deslst "from 
classlfying hay and straw in car loads as flftli-class frelght, and from 
charging and exacting fifth-class rates for the transportation of such 
commodities In car load quantitles," and requlrlng them "to wholly 
cease and deslst » • • from failing and neglectlng to properly class- 
Ify hay and straw in car loads as sixth-class freight, • • * and 
from failing and neglectlng to apply sixth-class rates for the transporta- 
tion of hay and stra^v when shipped in car loads." is invalid as an at- 
tempt to fix rates and beyond the power of the commission. 
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2. Same— Pkoceeding to Enfoece Oeder— Powees of Couet. 

In a proceeding in a Circuit Court under section 16 of tlie interstate 
commerce act (Act Marcli 2, 1889, c. 382, 25 Stat. 859 [U. S. Couip. St. 
1901, p. 3165]), to enforce an order of the Interstate Commerce Commis- 
sion, the court bas no povver to amend or modify such order, or to sever 
from the remainder a part which is illégal, but must enforce the same, 
if at ail, in its entirety as made by the commission. 

In Equity. Proceeding to enforce order of Interstate Commerce 
Commission. 

John G. Carlisle, John J. Sullivan, U. S. Atty., and L. A. Shaver, 
for complainant. 

Adelbert Moot, George C. Greene, George W. Wall, and Edgar 
J. Rich, for défendants. 

WING, District Judge. In this cause the Interstate Commerce 
Commission files its bill against the Lake Shore & Michigan South- 
ern Railway Company, the New York Central & Hudson River 
Railroad Company, the Cleveland, Cincinnati, Chicago & St. Louis 
Railway Company, and the Boston & Maine Railroad Company. 
Many other railroad companies hâve intervened and become de- 
fendants, subject to the order to be made herein, and answers hâve 
been filed by ail of the défendant companies. In addition to the 
proof taken before the commission, oral testimony was ofïered at 
the hearing. Most able argument has been heard in behalf of the 
complainant and of the several défendants. 

The suit is authorized by section 16 of the act to regulate com- 
merce, as amended March 2, 1889 (25 Stat. 859, c. 382 [U. S. Comp. 
St. 1901, p. 3165]), which provides as follows: 

"Whenever any common carrier * • • shall violate or refuse or neg- 
lect to obey or perform any lawful order or requirement of the commission 
created by this act * • * it shall be lawful for the commission * * * 
to apply in a summary way by pétition to the Circuit Court of the United 
States sitting in equity in the judicial district in which the common carrier 
complained of has its principal office, or in which the violation or disobedi- 
•euce of such order or requirement shall happen, alleging such violation or 
disobedience as the case may be ; and the said court shall hâve power to hear 
and détermine the matter on such short notice to the common carrier com- 
plained of as the court sliall deem reasonable ; « * * and said court shall 
proceed to hear and détermine the matter speedily as a court of equity and 
without the formai pleadings and proceedings applicable to ordinary suits in 
equity, but In such manner as to do justice in the premises." 

The cause, then, is in equity, but by a complainant in whose fa- 
vor there exist no equities, except by virtue of the statute. The 
order, the enforcement of which is sought by this suit, is shown in 
Exhibit F, attached to the bill, and is as follows, with the omis- 
sion of certain matter unnecessary to be quoted : 

"This case being at issue upon complaint and answers on file, and hav- 
ing been duly heard and investigated by the commission, and the commis- 
sion having, on the date hereof, made and filed a report and opinion herein 
containing its flndings of fact and conclusions thereon, which said report and 
opinion is hereby referred to and made a part of this order : 

"It is ordered, in accordance with said report and opinion, that the de- 
fendants • * * be, and they severally are hereby, notified and required 
to whoUy cease and dcsist, on or before the Ist day of Decemher, 1902, from 
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olassifying hay and straw In car loads as flfth-class frelght, and from cliar- 
ging and exaetlng flftli-class rates for the transportation of sucli eommodi- 
ties in car load quantitles. 

"It Is further ordered, In accordance with said report and opinion, wherein 
the action of said défendants In increasing on January 1, 1900, tlie classifi- 
cation of hay and straw in car loads from sixth to flfth class, and the m tes 
on said commodities in car loads from sixth to flfth class rates, and eon- 
tinulng to enforee such advance in classification and rates, is found and de- 
cided to be unlawful, that said défendants be, and they severally are hereby, 
notified and required to wholly cease and desist, on or before the Ist day of 
December, 1902, from failing and neglecting to properly classify hay and 
straw in car loads as sixth-class freîght, with other articles inclnded in class 
6 of their freight classification, and from failing and neglecting to apply 
sixth-class rates for the transportation of hay and straw when shipped in 
car loads." 

To understand the force of the order, it is necessary, first, to 
examine briefly into what is meant by "classifying," "classification," 
"fifth-class," "sixth-class," and "classification rates." 

It appears, from the oral testimony of Clayton E. Gill taken be- 
fore this court, that the system of classification adopted by the rail- 
roads was made efifective about the date of the Interstate commerce 
law, in 1887, and that it was entirely the resuit of the action of the 
railroad companies. An officiai classification committee, so called, 
was formed by représentatives from vaj-ious sections of the country, 
who were traffic officiais of the various railroads. Since the organ- 
ization of this committee to the date of the hearing, 24 différent 
classifications hâve been made and filed. The territory with re- 
spect to which this particular committee arranged rates was that 
territory lying east of the Mississippi river and north of the Ohio, 
and has been designated as "officiai classification territory." In this 
classification there were six classes. The classification consisted 
in assembling into différent groups various articles of freight ha- 
bitually carried by railroads, and designating those différent groups 
as numbered classes, from 1 to 6, and affixing to each class a différ- 
ent rate of freight. At the time the order of the commission was 
promulgated, it appears that 30 cents per 100 pounds was fixed as 
the rate for the carriage of articles included in the fifth class, and 
25 cents per 100 pounds for articles in the sixth class. This action 
of the railroad companies in classifying freight was purely volun- 
tary, and in no wise required by law. Thèse public classifications, 
however, were the means used by the railroad companies of com- 
plying with the requirements of the Interstate commerce act with 
respect to publishing rates. 

Some time prior to the hearing before the commission, this class- 
ification committee had changed hay and straw from the sixth class, 
in which it had been retained for some years, to the fifth class. The 
action of the commission was instigated by a pétition of the Na- 
tional Hay Association, filed with such commission, in which it was 
complained, in subdivision 8, as foUows : 

"That the flfth-class rates charged and exacted by défendants for the In- 
terstate transportation of hay and straw in car loads in said officiai classifi- 
cation territory are unreasonable and unjust. That the action of défendants 
in increasing the rates throughout said oflicial classification territory on hay 
and straw in car loads from sixth to fifth class rates, and the whole of said 
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inoi-case or advanee In rates was unreasonable and unjust, and snch advance 
In rates on hay and straw, and the whole thereof, Is iiow unreasonable and 
un.iust That the défendants, by charglng and demanding sald fifth-class 
rates on hay and straw in car loads and by making and maintaining the 
advanee from sixth to flfth class rates aforesaid, hâve subjected ail pro- 
dncers, merchants, shlppers, and consuiuers of hay, Incliidiug the members 
of this complaining association, the trafflc in hay and straw, and nnmerous 
loeallties and hay-producing sections of the eountry, to unjust discrimination 
and undue and unreasonable préjudice and disadvantage. That the défend- 
ants, by making and maintaining the advanee in rates on luiy and straw afore- 
said, hâve worked and given, and are giving, undue and unreasonable préf- 
érence and advantage to the production, sale, and shipment of grain and grain 
produets, and ail kinds of stock feeds and other articles capable of being used 
in the place or stead of hay or straw, many persons engaged in the produc- 
tion, sale, and shipment thereof, and of localities and sections of the eoun- 
try wherein the same are produeed or manufactured. That the défendants, 
by making and maintaining tlie advanee in rates on hay and straw as afore- 
said, hâve unjustly discriminated against and vvrongfnlly put to préjudice 
and disadvantage those descriptions of trafflc in favor of and to the unlaw- 
ful préférence and advantage of ail other descriptions of trafïlc, and par- 
ticularly such kinds of trafflc as are given by them the same rates as oi' 
lower rates than those enforced by them on hay and straw. That the de- 
fendants, by acting as aforesaid, hâve been, since the Ist day of January, 
3900, and are now, vlolating sections 1, 2, and 3 of sald aet to regulate com- 
merce." 

From the décision of the Interstate Commerce Commission, it ap- 
pears that it had principally under considération the claimed impro- 
priety of the action of the classification committee, and the adoption 
thereof by the railroad companies made défendants, in the advanee in 
classification of hay and straw made on January 1, 1900. It is said, on 
page 304 of the opinion of the commission, which is made a part of 
the order : 

"If It be assumed, however, that some valid reasons exlsted for Increased 
revenues to the défendants, we are nevertheless dealing with a case where 
the relation of rates as between hay and straw and other commodities is a 
chief matter for considération, and this involves the recognized légal duty of 
the carriers to so classify traffie and flx charges thereon that the burdens of 
transportation shall be reasonably and justly dlstributed among the arti- 
cles they carry." 

And again, on the same page : 

"If the défendant carriers had advanced ail of their class rates, In case of 
complaint against the increased rate upon any particular article the rea- 
sonableness of such higher charge might well hâve been the principal ques- 
tion ; but what thèse défendants did on January 1, 1900, was to increase the 
classification rating and consequently the rates upon numerous commodities 
selected by them from the classification, including hay and straw, and by 
such action they laid themselves open to the additional charge of having 
subjected such higher rated trafflc and those interested In it to undue préju- 
dice and unjust discrimination. Proceeding now to the particular questions 
in this case, the first point for considération is whether the advanee In the 
classification and rates on hay and straw was reasonable." 

The défendants object to a decree in this cause against them, first, 
for the reason that the order made by the commission is not a law- 
ful order, in that it is an attempt to fix rates. It is undoubtedly the 
law, as shown by ample authority, and was so conceded at the hear- 
ing, that the commission has no power, directly or indirectly, to 
make an order fixing rates to be observed in the future. The order 
made by the commission, and sought hère to be enforced, undeniably 
134 F.— 60 
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undertakes to fix a rate for the carriagé of hay and straw, by order- 
ing that the défendant companies shall cease and desist from fail- 
ing and neglecting to properly classify hay and straw in car loads 
as sixth-class freight, with other articles included in class 6 of their 
freight classification, and from failing and neglecting to apply sixth- 
class rates for the transportation of hay and straw when shipped 
in car loads. There is another provision of the order, to the effect 
that the railroad companies shall cease and desist from classifying 
hay and straw in car loads as fifth-class freight, and from charging 
and exacting fifth-class rates for the transportation of such commod- 
ities in car load quantities. 

The part of the order first quoted, if it is an attempt on the part 
of the commission to fix rates for the future, is unlawful; and the 
question which arises is as to whether of not the fact that a part 
of the order is unlawful renders the whole order unlawful. The 
order of the commission which directs that the défendants shall 
cease and desist from keeping hay and straw in the sixth class is 
either an order that hay and straw shall be carried for the same rate 
of freight as other articles in that classification, no matter what the 
rate may be, or it is an order that the rate of 25 cents per 100 pounds 
shall be the freight charge for the carriagé of hay. The opinion of 
the commission, and its findings of fact, are to the effect that any 
higher freight charge than that which, at the time of the décision, 
was attached to the sixth class, was unreasonable. At the end of 
the opinion, it is said : 

"We are of the opinion that the défendants are mlstaben In bellevîng 
that hay and straw were improperly classified and oarried by them as sixth- 
class freight, and that their action on January 1, 1900, whereby those com- 
inoditles were raised to fifth class and theréafter charged fifth-class rates 
was unreasonable and unjust." 

It is to be gathered, then, from the opinion and the findings of 
fact of the commission, that any action by the railroad companies, 
other than that of keeping hay and straw in the sixth class, would 
not satisfy the order of the commission. It is no province of this 
court to sit in .review of the order of the commission. This hear- 
ing is de novo, and this suit, as has been stated, has for its purpose 
the enforcement of a lavvful order of the commission. If no lawful 
order has been made, there is no order to enforce. 

It is urged, on behalf of the commission, that the court may 
enforce a part of the order only ; that the order of the commission 
is severable, and', îh analogy to therulings with respect to contracts 
and statutes, that the question whether the whole instrument, or 
only a part, is void, dépends on whether the invalid part is severable 
from the rest. If the one cannot be severed from the other, the 
whole is void;'but, if it be severable, the bad part may be rejected 
and the good retained. The question arises : Can the first part of 
the order, whiCh directs the défendants to cease and desist from 
keeping hay and straw in the fifth class, and charging the rates 
attached thereto, stand alone, without support from the last part 
of the order, which directs that hay and straw shall bé placed in 
the sixth class, and be subject to the freight rate attached to that 
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class? If only the second part of the order had been made, it would 
hâve included the first. An order that hay and straw shall be put 
into the sixth class contains within itself an order that it shall be 
taken from the fifth class, since commodities cannot be in two 
classes at the same time, any more than a physical object may be 
in two localities at the same time. It seems plain, from the opinion 
of the commission and its findings of fact, that what was sought to 
be done was to remedy what appeared to the commission to hâve 
been the unlawful conduct of the défendants, to wit, the raising ol 
hay and straw from the sixth class to the fifth. The order, there- 
fore, was adapted to compel the railroads to reverse their action, 
and restore hay and straw to the sixth class. Everything in th.: 
opinion and findings of fact of the commission indicates that it in- 
tcnded the order to be treated as an entirety. The prayer of the 
bill filed herein is for the enforcement of the order in its entirety 
The enforcement of the order in its entirety would be the onl}- 
effective remedy for the evil which the commission found to exist. 
I find, then, that the order, as an entirety, is beyond the power oî 
the commission to make, and is therefore not a lawful order, and i.- 
not an order which this court is empowered by the statute to en 
force. 

It has been urged, in behalf of the commission, that the court ha< 
gênerai equity powers in this cause to make such mandatory in^ 
junction, other than the enforcement of the order of the commission, 
as will satisfy justice. The act itself confines the action of thi.^ 
court to the enforcement of the lawful orders or requirements of 
the Interstate Commerce Commission. It has been frequently de- 
cided in the fédéral courts that, under the act, the function of the 
court is to enforce or refuse to enforce, the order of the commission 
as made ; that the court cannot amend or modify an order, or make 
another order; that the fédéral court has no revisory power ovcr 
the orders of the commission; and that it cannot undertake to dé- 
cide whether the respondents hâve violated an order which the 
commission might lawfully hâve made. There is ample reason for 
this holding, in this : that the only standing in court which the 
Interstate Commerce Commission has as a complainant is by virtuc 
of the statute, that it has no gênerai equities in its favor, and that. 
consequentl}^ the court must be confined, in its orders and decrees, 
when the Intenstate Commerce Commission is a complainant, to 
the rights of recovery given to the commission by the statute. This 
view of the law of the case and the record renders it unnecessary 
to go into the question as to whether or not 30 cents per 100 pounds 
was an unreasonable freight charge for hay and straw. Taking 
into the considération only the cost of carrying hay and straw, and 
their character as articles of transportation, as shown by the évi- 
dence, it is not clear at ail that the rate of 30 cents per 100 pounds 
is an unreasonable and unjust freight charge. The contention of 
complainant is, rather, that charging a différent freight rate for the 
carriage of hay and straw from the rate charged for the carriage 
of wheat is unfair discrimination against wheat. Thèse articles are so 
différent in their character, and the conditions of traffic with respect 
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to wheat are so entirely différent from those which pertaîn to the 
carriage of hay and straw, that I am of the opinion that the fact 
that wheat is carried for a less rate than hay and straw is not proof 
that the higher rate chargcd for the carriage of hay and straw is 
unreasonable and unjust. 

The bill is disuiisscd, with costs adjudged against the complair.- 
ant. 



THE BRITANXIA. 
(District Cîourt, S. D. New ïork. January 25, 1905.) 

1. TOWAGB— LOSS OF TOW BT StBANDING IN STORM— LiABILITT OP TUO. 

A tug, wlth a shlp lu tow, bound from New York to Baltimore In 
February, havlng falled to make out the Cape Charles Light late in the 
atternoon, owlng to snow and fog, overran her course to enter the bay, 
juid contlnued until she found by soundings that she was near the Vir- 
ginia coast, wheu she turned and attempted to go to sea against a 
stroug wind. Owing to the high freeboard of the ship, and also to the 
improper bracing of her yards, the tng was vmable to make any head- 
way, and the ship flnally stranded on the beach and was lost. Held, 
uuder the évidence, that the tug exercised the skill and ordlnary care 
ruquired of her. and was not liable for the loss ; the course taken by the 
master, although it proved not to hâve been the best, having been justi- 
fied by the conditions as they then appeared. 

In Admiralty. Suit against tug for loss of tow. 

Wing, Putnam & Burhngham, for libellant. 
Butler, Notman, Joline & Mynderse, for claimant. 

ADAM S, District Judge. This action was brought by the Cali- 
fornia Shipping Company, as owner of the ship Henry B. Hyde, to re- 
cover frorn the tug Britannia the damages, said to exceed $40,000, 
caused by the strandiug and loss of the shi]) in the early morning of the 
llth day of February,, 1904. The ship was taken in tow at the Erie 
Basin, New York, about 2 o'clock p. m. on tiv,; 9di day oi: February 
to be towed to Baltin!ore,,and went ashore on tlic Virginia coast, about 
13^ miles south of Gape Henry. 

The Hyde was a full rigged wooden ship of 3449 tons net register. 
She was 267 feet long, 45 feet wide and had a depth of hold of 29 feet. 
She was manned with a crew of 8 New York riggers, experienced sea- 
men, together with a master, chief ofïicer, carpenter and steward. She 
carried 500 tons of ballast and 641 tons of coal, giving her a draft of 
16.6 feet forward and 17 feet aft. The distance from the water to the 
top of the ship's l'ail amidships was 20 feet. 

The Britatmia was a sea-going tug of 650 liorse power, hailing from 
Baltimore. Her length was l?i'i feet, bcr width 35 feet and her dcpth 
12 V3 feet. She carried a crew o{ 13 mei) .-dl told and was engaged in 
harbor work and tlie gênerai t<r.vin.g business from the ports of Balti- 
more, Boston, Philadelphia, New York and of Porto Rico and Cuba. 

The tug was cngaged by the agents of the Hyde to tow the ship 
from New York to Baltimore, where the latter was chartered to load 
a full cargo of coal for a voyage to San Francisco. Pursuant to the 
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towing contract, the tug arrived in New York Harbor in the earl}- 
morning of February 8th with the expectation of starting on the voyage 
to Baltimore at noon of that day but owing to a northwest wind hav- 
ing created a low tide, the ship could not get out of the Erie Basin where 
she was lying and the start was deferred vmtil the next day. 

Upon the arrivai of the tug on the 8th, her master was informed by 
the master of the ship that the ship would not carry a pilot as the one 
engaged had been delayed in Baltimore. The ship master concluded 
not to take one although he was informed that owing to the delay in 
starting there would be ample time to bring him on. 

The tug and tow left New York in the early afternoon of the 9th 
of February in fine clear weather with a light northwest wind. Beforc 
going to sea a hawser from the tug of from 200 to 235 fathoms in 
length was shackled to 4 or 5 fathoms of the ship's starboard anchor 
chain and remained in use. The voyage proceeded without noteworthy 
incident until the afternoon of the lOth, when shortly before 3 o'clock 
snow commenced to fall but did not immediately create any difïiculty 
in navigation as it lit up enough about 3 :30 o'clock to show Hog Island 
Light abeam about six miles distant, but soon shut in thick again. 
The tow then proceeded at the rate of about 9 knots an hour. The 
course from the Hog Island Light to the next point of departure, Cape 
Charles Lightship, distant some 18 miles, was S. W. )4 S. It was ex- 
pected by the tug that she would reach there about 5 :30 o'clock. At 
that hour it was snowing heavily and some fog prevailed, with con- 
sidérable wind from the N. N. E., and the expected light not being 
seen, the tug steered W. S. W. with the intention of making the regular 
course of S. W. by S. to the whistling buoy off Cape Henry, the ten- 
dency of the wind and sea being to carry the tow to the southward. 
The calculation of the master of the tug was that this course wouk' 
carry the tow close enough to the whistling buoy to hear it. 

The ship had, about 6 o'clock in the morning of the lOth, set the 
lower fore and mizzen topsails, and later the lower mizzen topsails b\- 
direction of the tug, given by a previously arranged code of whistlc 
signais. Ail sail was taken in between 6 and 7 o'clock P. M. by direc- 
tion of the tug. 

Soundings were regularly and frequently taken by the tug from 
about half past 5 in the afternoon with a view of working in to the 
bay between the capes before the threatened storm should burst. Thèse 
soundings at first ran 7, 7}i and 8 fathoms, then 5, 5J/2 and 6, and un 
to 9, then diminished to 5, iyi and 4. 

When 4 fathoms were found, the master of the tug, not having heard 
the whistling buoy and in fear of being too close to the beach, wanting 
to get ofï shore, hard-a-ported the helm of the tug and gave a cor- 
responding signal to the ship. The change of the tug, with a réduction 
of speed, brought her to about a N. N. E. heading, from which direc- 
tion the wind was blowing. This manœuvre occupied 5 or 10 minutes, 
when the engines of the tug were put at full speed again and, it is 
said, were kept continuously so until the ship went aground. The ship 
obeyed the signal to port and at the same time braced her yards sharply 
to port, without direction from the tug, under a presumption that the 
tow would soon be heading up the bay and with the wind from the N. 
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E. thc towing would be eased by so bracing the yards. The tug got 
a heading of about N. N. E. or N. E. by N. but although she coiitinued 
to carry a port helm she could not get any further because the ship 
hung on her starboard quarter, with a heading of about E. N. E., tlie 
tug being about 4 points on her port bow and the ship bearing about 
the same on the tug's starboard quarter. 

The wind from 6 o'clock P. M. up to midnight of the lOth, varied 
in force from 35 to 44 miles and in direction from north to northeasi. 
The tide was flood at Cape Henry at 4:35 in the morning of the llth. 

The vessel and cargo were said to be a total loss. No lives were lest. 
ail on board being saved by the use of the breeches-buoy from the 
Dam Neck Mills Life Saving Station in the morning of the llth. 

The original charges of fault in the libel were : 

"Fifth. The stranding aud loss aforesaid were not caused or eontributed to 
by any négligence on the part of the ship Henry B. Hyde or those in charge 
of her, but were due solely to the négligence of those lu charge of the stcam- 
tug Britannla, In not ascertainlng and keeping her position and observhig 
the lights along the coast; in not bringing the ship into Hampton Koads 
where there was a safe anchorage; In not holding the ship ofC and keepins 
lier In safe water ; in not casting the lead, but allowing the ship to di-lfr 
with the tide and current untll she grounded ; In giving no signais to the 
ship and doing nothing to keep her off the shore ; in making no attempt to 
save the ship after she got into a position of danger ; in abandoning the ship 
when she was In a position of danger. 

"At the time of the accident although the weather was thiek with snow 
and the wind was blowing strong, there was nothing In the conditions to 
prevent the tug from taUing the ship safely in to Hampton Roads, or if she 
preferred to remain outside, from keeping the ship on soundings In deep wa- 
ter." 

At the time of the trial an amendment charged as an additional fault : 
in not anchoring the Hyde outside, in case it was not deemed safe tu 
enter the roads. 

The answer, after denying the charges of fault, allèges : 

"Seventh. The weather and sea through the latter part of lOth February 
aud until the morning of llth February were tierce, and the disaster occurred 
by reason of the périls encouutered, and not through any fault or négligence 
on the part of those navigating the tug. From the time of finding tliemselves 
in shoal water by soundings, the tug was unable in spite of ail efforts, to 
regain deep water, and in the judgment of the master which was, as the claim- 
ant avers, good judgment, he contlnued those efforts until after the ship 
stranded and untll the tug herself touched bottom." 

At the time of the trial, an amendment to the answer, on the testi- 
mony already taken, was oflfered as follows: 

"I want to charge that the difflculties of the tug were increased by the 
unskillful conduet on hoard the Hyde in holding their helm to port cou- 
tinually, and in bracing their yards to port and keeping thein so braced." 

The libellant urges that according to the tug master's own testimony 
there would hâve been no difficulty in going further to sea with the tug 
when he failed to get a new point of departure at Cape Charles. The 
master says he did not do so because he did not think it prudent as 
there was a gale coming on and he wanted to get the ship off Cape 
I-ïenry. He did attempt to get to sea when he discovered from the 
soundings that he had overrun the distances and he then purposed to 
put ofï to sea and anchor until the weather cleared up. He could hâve 
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attempted the manœuvre earlier and perhaps with success. Prohabl)- 
in the light of subséquent events, it woukl hâve been betterj but his 
failure to make the effort earlier was not apparently such a fault as 
should condemn the tug. 

Another criticism made upon the tug's action was that she did not 
anclior when it was found that she could not make any headv,'ay with 
the ship against the gale. Up to the time of the discovery that the shin 
was in 4 fathoms of water, the soundings indicated that a proper course 
liad been made and the master did not deem it prudent to anchor. The 
stress of the storm had not come when at Cape Charles and there was 
every reason to believe that the bay could be reached in the ordinary 
course by seeking the channel with soundings. Expert witnesses on 
the libellant's part say that rather than let the ship go ashore, she should 
hâve been anchored. It is admitted that anchoring a ship under such 
circumstances is a last resort. It is questionable v/hether such a course 
was practicable when the ship was near the beach and whether the 
best hope of saving her even then was not to continue the towing and 
endeavor to work her ofF the beach, She was at the last so near the 
beach that it is doubtful if a sufficient scope of chain to hold her could 
hâve been given even if both anchors had been available and it would 
obviously hâve caused a loss of time and been dangerous to eut or 
unshackle the towing hawser from the ship's starboard chain and re- 
fasten it to the anchor when it was doubtful if she could hold with 
the port anchor. The experts in the case differ on this point and while 
there is much to be said, in view of what subsequently happened, in 
favor of anchoring, it seems to be the wisdom vvhich cornes after the 
results are known in a particular case. Situated as the tug was, I 
should not feel warranted in condemning her on this ground. It would 
seem that she was justified in going on until it was évident that the 
vessels were beyond the entrance to the bay. The ship had a high free- 
board and was difficult to tow in a violent wind, such as prevailed at the 
time, and the difficulty was increased by the way she carried her yards, 
vvhich probably accounted, in some degree, for the inability of the tug 
to get the desired heading after she had changed her course upon find- 
ing herself near the beach. None of the charges of fault set up in 
the libel, including the amendment, is proved. The tug remained by the 
ship until she herself touched bottom and then went to sea for her own 
safety, returning in the morning. In the meantime those on board of 
the ship had been rescued. 

A part from not making the Cape Charles Light, the tug had seem- 
ingly taken every précaution which her duty calîed upon her to exer- 
cise to ascertain that she was on a proper course to make the bay until 
it was discovered by the sounditigs, a little after 7 o'clock, that she 
was so near the beach. About this time Coston Hghts, indicating dan- 
ger, were burned on the beach by some of the life savers from Cape 
Henry Station but then it was apparently too late to do anything ex- 
cept to try to pull the ship to sea. This the tug endeavored to do and 
probably would bave been successful if the ship had co-operated with 
prudence and skill. The weather and the exposure of so much of the 
ship to the wind made it a hard undertaking for the tug but she did 
keep the ship away from the beach for several hours, and probably 
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would have succeeded eventually had it not been for the difFicuîty of 
towing the ship to sea when her yards were braced the wrong way. 

It is urged by the libellant that the tng permitted the hawser to be- 
come slack and get under the ship's forefoot. There is a controversy 
upon this point, the ship contending as stated and the tug that she kept 
full speed ahead excepting when making the change to go to sea. I 
think the tug witnesses' statements that the engines were kept fnll speed 
ahead ail the time after the tUrn to sea,except when momentarily slovved 
to prevent racing, are entitled to credence. 

The tug doubtless made a niistake, as it turns out, in keeping on after 
the Cape Charles Light was not made. When the whistling buoy 
off Cape Henry was not made, the mistake was discovered and the 
raaster then endeavored to do what he probably should have done be- 
fore, that is to go to sea, but the weather was such, in connection with 
the arrangement of the ship's yards, that he could not succeed. The 
liability of a towing vessel under such circumstances is described in 
The E. Luckenbach (D. C.) 109 Fed. 487, where it was said by Judge 
Brown (page 489) : 

"Even if the master made an error of judgment In not returning sooner, 
this is not the same thlng as négligence, and négligence does not seem to me 
to be establlshed by the testimony." 

In affirming the District Court, the Circuit Court of Appeals said 
(113 Fed. 1018, 51 C. C. A. 589) : 

"PBR CtTRIAM. The facts are quite fuUy stated in the opinion of the 
District Judge. In one respect his statement of them Is fairly open to 
triticism. The testimony hardly warrants the flnding that there was a sudden 
increase of wind ; but we coneur with hlm in the conclusion that the allé- 
gations of fault on the part of the tug are supported mainly by the wisdom 
that cornes after the event. It would have been good judgment to stay in 
port. It would have been good judgment to turn back at Sewall's Point, 
when return was feasible and safe ; but we are not prepared to say that in 
deciding to push on the master of the tug displayed such bad judgment as 
would amount to recklessness or négligence. • * * Although the storm 
had not finally broken, the wind had gone down very much betore they 
started from the haven they had put into overnight, and according to the 
weather records it continued to fall much lower durlng the two heurs eii- 
sulng their departure. The master made a mistake in pushlng on beyond 
Sewall's Point, but we coneur with the district judge in the conclusion that 
it was not an errer of judgiaent so gross as to justify a flnding of négligence. 
The decree is afflrmed, with costs." 

I conclude that the tug hère exercised ail of the skill and ordinary care 
which her duty required. 
The Ijbel is disi^issed. 



RICO V. SNIDEE. S53 

RICO et al. v. SNIDER et al. 

(Circuit Court, N. D. California. January 31, 1905.) 

No. 13,081. 

1, INJTJNCTION— RBSTBAIÎflfîG LEGISLATIVE ACTION OF MUNICIPAL BODT— 

PowEES OF Court. 

A court of equity is without power to interfère by Injunction to pre- 
vent législative action by a municipal body, unless tbe proposed législa- 
tion is beyond the seope of its corporate power, and its passage would 
work irréparable injury. Where it is within the powers vested in tbe 
législative body, tbe possible conséquences of one course of action cannot 
be set up as a basis of equity Interposition before any action at ail bas 
been taken. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Injunction, § 154. i 

2. Same— Division of Réclamation District in California— Eestrain- 

iNG Action bt Board of Supeevisors. 

Pol. Code Cal. §§ 3446-3493^4, relating to the réclamation of swamp 
lands, having, inter alla, vested boards of supervisors with power to 
divide réclamation districts where the land therein lias not been re- 
clalmed, the question of fact whether the lands of a district hâve been 
reclaimed, arising on a pétition for a division of the district, is ono 
within the .iurisdiction of the board, and to be primarily determined by 
them ; and a court of equity is not authorized to détermine it in advanci- 
of their action, and thereupon to enjoin them frorn exercising their stat- 
utory functions. 

In Equity. On motion for preliminary injunction. 

Complainants, who are citizens of Portugal, farmers and landowners in the 
state of California, pray for an injunction against tbe respoiuienis, as iudi 
viduals, and also as members of tbe board of sui)ervisors of the county of 
Yolo, State of California, to restrain them from considering or aeting upon 
il pétition of respondent Glide praying for tbe formation or organization of 
a certain swamp-land réclamation district, referred to in tbe pétition, or from 
taking any action vi'hatever in the premises, and that the respondent Glid(> 
be restralned from taking any action in the matter of the division of a cer- 
tain réclamation district or the formation of an independent réclamation dis- 
trict, or from taking or interfering with tbe levées of a certain réclamation 
district (No. 307). Complainants allège that the land concerning which tbis 
action is brought is what is commonly known as "swamp land," but that by 
the érection of certain levées and pumping plants the lands bave been re- 
claimed. It is alleged that the lands are situated in Réclamation District No. 
307 of the state of California, said réclamation district having a board of 
trustées, and having been organlzed pursuant to tbe laws of the state of Cali- 
fornia in 1877 ; that varions assessments bave been made upon the land- 
owners within the district for building levées ; that the said district is pro- 
vided with a levée running on its northerly and westerly sides, and known as 
"Babel Slough Levée," and joinlng with the Sacramento River levée, and also 
by a levée along the Sacramento river to the southeastern portion of said 
district, and then by a cross-levee, and that said levées bave been con- 
structed for more than 10 years ; that there is a pumping plant ; that there 
are 70 landowners in the district; that the natural trend of the lands is in 
a southerly direction ; that very large sums of nioney bave been spent, 
through the board of trustées, for strengthenlng the levées; and that, by 
reason of the expenditures and the improvements, ail the lands in the dis- 
trict hâve been fully reclaimed, and been in erops; that the Babel Slough 
levée forms a natural barrier and protection against flood waters ; and that 
the lands, by the lapse of âges, bave become hard and compact. It is al- 
leged that a certain levée along the Sacramento river forms a natural bar- 
rier against flood waters, and a flrm foundation for the érection of levées, 
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and that the boundaries of the réclamation district consist of the naturat 
barrier formed by the slough levée and by the levée along the Sacramento 
river, improved by the expenditure of money, and also the baek levée Con- 
necting same, constructed by the landowners of the district, and that ail of 
the lands of Réclamation District No. 307 are capable of réclamation in 
but the one mode described, and that, if it weve not for the maintenanc<î 
and protection of ail the levées of the district, the lands would again become 
swamp and overflowed, and the property of the coniplalnants would beuome 
ruined and valueless. It Is alleged that' certain assessments were œade to 
reclaim the lands, and that large sums were collected ; that the respondent 
Glide is the owner of certain lands situated in Réclamation District Xo. 307, 
and that his lands are protected from overflow by the boundaries and levées 
of the district, as bullt and erected by the complauiants and their prede- 
cessors; that Glide's lands are traversed by ditches in said district, and 
that the waters are let down înto the main ditch owned and controllcd by 
the district, aiid are therenpon pumped into the Sacranionto river; thnt 
Glide's lands are not capable of independent réclamation, but bave beeîi 
fully reclalmed by the district réclamation works. It is theu alleged that the 
other respondents are members of the board of supervisors of the county of 
Yolo; that one of them (Snider) is brother-in-law to Glide, and that Cilidc 
bas not contributed to reclaim his lands, except as a laudownor in s:iU\ 
réclamation district, but that, notwithstanding this, Glide bas niade a l'.o- 
tition praying that certain lands of his be set apart into a separate réclama- 
tion district; and that the supervisors will set otf the lands belonging to 
Glide into a separate distilct, and will transfer to Glide the property of tlu' 
district, namely, the levées and canals and ditches on Glide's land, and de- 
prive the coniplainants of the use and beneflt thereof, and of the protection 
alïorded by certain levées, and forniing part of the continuous System of 
réclamation works of the district. It is alleged that uo notice was gi^-eu 
by Glide before the âling of his pétition, and that the board of siniervisors, 
without hearing testimony, arbitrarily agreed to vote for the pétition of 
Glide, and to separate his lands from the other lands of Keclainatiuii Dis- 
trict 307, and that it agreed to convey to him that portion of the Babel SlongU 
fronting on his premises and certain other portions of levées, and to de- 
prive eomplainants of their rights in such levées, and, unless civjoiucd, they 
will make an order allowiug Glide to use as his sole and separate ])roperty 
certain levées, to the great damage of the eomplainants ; that if the super- 
visors do as they threateu to do, and if thereby they deprive Réclamation Dis- 
trict No. 307 and the lands therein of the protection of said levées, it will be 
ueeessary to build other levées at great cost ; and that It will be ip.jpossible 
to build a barrier in a certain place, owing to the fact that the southeru 
boundary of Glide's land is what Is known as "reclalmed tule land," and no 
toundation could be obtained. It is furtlier alleged that Snider is disqualified 
from acting by reason of his relationship to Glide, but, notwithstnnding this, 
he will vote in favor of granting Glide's pétition. It is alleged that in 1877, 
when the réclamation district was formed, the predecessors in interest of 
Glide agreed to the formation of the district, and that it was decided then 
that ail the lands were capable of réclamation in but one mode, and that 
the action of the supervisors had at that time has never been modilied or 
amended, and that Glide v?as one of the trustées for the réclamation dis- 
trict for many years, and particlpated in requests for assessment, and in 
the collection of certain moneys to carry on réclamation work, and that the 
défendants now intend and threaten to deprive thèse eomplainants of their 
Interest in the levées to be given to Glide ; that ail of the eomplainants' 
lands are highly productive, and hâve a rental value of at least $2,500 per 
annum, but that, if an order of séparation should be made, their lands wiil 
be ruined, and the loss they will sustain will be $16,000; that the damages 
cannot be compensated for in money, and ean only be prevented by the in- 
terposition of a court of equity ; and that, if the pétition of Glide should be 
granted, eomplainants and other landowners will be in constant lltigatiou 
wlth Glide, and will be compelled to go to great expense, and will be greatly 
injured, beeause their lands will be placed in their original condition, as uu- 
reclalmed swamp and overflowed lands. 
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A temporary restraîning order was Issued by the court, and an ordpr to 
show cause was made upon respondents, requiring tJiem to show cause, if 
any they could, why a preliminary injunction should net issue as prayed for. 
Kespondents other than Glide answered, denying that they had ever agreed 
with Glide or any one that they should set ofl the body of lauds doscribed in 
the pétition of Glide, or that they would give or set off to Glide any portion of 
the Babel Slough levée or the Sacramento River levée, or that they would 
trausfer to Glide any part of Réclamation District No. 307, or deprive com- 
plainants of the use and beneflt thereof, or that they threatened or Intended 
to set off said body of lands described in the pétition of Glide into an inde- 
pendent réclamation district, and deny that they intend to make any order 
granting the pétition of Glide, unless the évidence taken at the hearing shall 
fully .lustify such action. Respondents then allège that, when the pétition 
of Glide was flled with the board of supervisors, due and légal notice was 
given by publication as required by lavv, and that a landowuer appeared 
by counsel, requesting a continuance until May 8, 1903, and that before the 
pétition came on for hearing the said landowner procured an injunction to be 
issued out of the superior court of the state of Callfornia, in and for the 
county of Yolo, enjoinlug thèse respondents from hearing or acting upon the 
pétition of Glide. Respondents allège that they never at any finie intended 
to act upon the pétition of Glide without a full hearing of ail parties inter- 
ested, and that they did not intend and they never hâve intended to do 
any act or thing in relation to the grantiug of said pétition, except to tako 
such action as might be justifled by the évidence to be introduced upon the 
hearing of said pétition. Respondents theu allège that in ail respects they 
had acted in accordance with the laws of the state of California in respect 
to the hearing of the pétition, and that they intend and hâve alvvays in- 
tended to pursue the course and practice provided by law with référence to 
hearing the same. 

Glide flled a separate answer. He dénies that the lands of the eomplain- 
ants are now, or that they ever hâve been, reclainied ; dénies that Réclamation 
District No. S07 bas eonstrueted levées around ail the exterior boundaries of 
said district; and allèges that certain of the levées are only partly eon- 
strueted, and that the portion surrounding his lands were eonstrueted by him 
and his predecessors, and not by the réclamation district. He dénies that 
for fjve years preceding the flllng of the complaint each and every acre of 
said land has been reclainied, or that crops hâve been produced during the 
said period, and allèges that in 1902 the lands were covered with water, which 
prevented the raising of crops. He allèges that on the southern boundaries 
of said réclamation district, and at a point where the south levée of the 
district is built, vi-ater reached a great depth during high water, and that the 
ground on which the levée is built is weak and unable to sustaln the pressure 
of the v.'ater against the outside of the levée. He dénies that the com]>lain- 
auts are owners of any Interest in any of the levées surrounding the district ; 
dénies that the Babel Slough levée forms a natural barrier for protection 
against flood water, and that the levée along the Sacramento river forms a 
barrier sufflclent to restraln the flood waters ; and dénies that the lands of 
said réclamation district are capable of but one mode of réclamation. He 
dénies that certain assessments were légal ly made upon the land in mannei- 
required by law ; dénies that the trustées hâve expended 50 per cent, of the 
assessments, or any sum, for the purpose of strengthening and widening said 
levées. Dénies that his lands are not capable of independent réclamation, 
and dénies that the same are reclalmed by the réclamation works of the 
district or otherwise. He dénies that the supervisors of the county intend 
to set off lands belonging to him from said réclamation district, unless the 
facts ascertained at the hearing wlll fully justify such action. Respond- 
ent then sets up that on April 7, 1903, he presented his pétition to the board 
of supervisors, and the said board flxed May 6, 1003, to hear the pétition : 
that this notice was published for four weeks next preceding the date fixed 
for the hearing, as required by law ; and that the affidavlt of publication, in 
due form, was flled with the said pétition by the clerk of the board of su- 
pervisors. Dénies that tbere was any agreement on the part of the super- 
visors to vote for the pétition, or to separate his lands from the other lands 
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in such réclamation district, or tliat tliey agreed to convey to liim any por- 
tions of certain levées. Dénies tbat the supervisors will separate his lands, 
or allow the formation of a réclamation district, unless the évidence intro- 
duced in support of his pétition at the hearins; shall fully and lawfully 
justify the making of said order. Ile dénies tliat if the pétition should 
be allowed, and a separate district formed, it will allow him to use and con- 
trol, as his sole and separate property, the levées of the district, or any part 
thereof, or any levées situated In the said proposed district, but allèges tliat 
such levées as may be withln the proposed district will belong to said district, 
and will be public property subject to the disposition of the state, and dé- 
nies that action on the part of the board would sub.lect the lands of tlse com- 
plainants to any greater danger from overflow than now exists. He dé- 
nies that In 1877 or at any time the board of supervisors of the county mude 
an order that ail of the lands wlthin said réclamation district w<?ie sus- 
ceptible of but one mode of réclamation ; dénies that he ever receivetl any 
money from any landowner or expended any money In constructlng rtHlama- 
tion works in said district, but allèges that ail collections were those of the 
board of trustées ; dénies ail allégations of intent to deprive complainants of 
the beneflt of réclamation works. As a separate défense, Glide allèges that 
the State courts hâve heretofore assumed jurisdietion of the sub.lect-iiiatter 
of this action, and are now maintaining .iurisdiction thereof. He tlier. sets 
up that an action was commenced in 1903 in the courts of the state to en- 
:ioin the board of supervisors from hearlng or acting upon his pétition, and 
that the hearlng upon said pétition bas ever since been continued, and that 
on June 30, 1903, respondents herein appealed to the Suprême Court of the 
state of California from the order granting an injunction, and that the ap- 
peal is now pending In the said Suprême Court; that on June 25, 1904, one 
Dwyer, a landowner withln said district, commenced action In the superior 
court of the state against respondents by fillng a complaint, the allégations 
of which are substantially the sauie as those contained in the complaint 
lierein, and that on June 24, 1904, the superior court of the county of Yolo, 
state of California, issued a writ of injunction restraining respondents from 
acting upon the pétition of said Glide, other than to continue the hearlng 
thereof, and that said injunction Is now in force, and that respondents do 
not intend to do anything concerning the pétition of Glide until the courts 
of the state bave flnally decided the case upon its merits. 

The complainants flled certain affldavits which were read at the hearing 
before the court. One was made by J. C. Pierson, a civil enginecr. wiierein 
his professional opinion was given to the effect that ail the lands of the dis- 
trict had been reclaimed, and that, if the pétition of Glide were granted, 
great Injury would be done to tlae lands of the complainants. The affldavits 
of the trustées of the réclamation district were also filed. Afflants therein 
also say that, for reasons which, are specified In their affidavita, the grant- 
ing of the pétition of Glide would greatly damage the value of the lands of 
thèse complainants, and that many lawsuits would resuit, and that the réc- 
lamation, which Is now full and complète, would be destroyed and reudered 
in<»mplete and incapable of eompletion if the lands of Glide should be seg- 
regated as sought In the pétition of Glide. The aflidavit of j. O. Franks was 
filed. AtBant states that he is experienced in the construction of levées 
for purposes of protecting swamp lands from overflow, and that he bas ex- 
amlned the levées in Réclamation District No. 307, and that they are amply 
sufficient to protect the lands from overflow, and that he bas so reported tbat 
fact to one of the trustées of the district, and that the trustées employed him 
to wlden and heighten certain levées, and that he performed the work and 
made them durable and permanent, and that the lands of the district were 
and hâve been fully reclaimed. 

The respondents flled an affldavlt of P. N. Ashley, a civil engineer and sur- 
veyor, and county surveyor of the county of Yolo, state of California. Ho 
states that he is familiar with the lands embraced wlthin the réclamation 
district, and the levée and works thereon ; that some years ago he had made 
certain surveys and estimâtes for the réclamation district; and that the 
board of trustées adopted his report, and employed afliant as a civil engineer 
to superintend the works of réclamation, but that the board of trustées 
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tliereafter dld not pursue the plan he had recommended, but followed n 
radleally différent one. Affiant attached a uiap to his affldavit, illiistratinK 
îlie exterior boundaries of the district deseribed in the pétition tiled by 
<Jiide, and also tbe construction of levées ;is indicated upon tbe luap and in- 
(licated in Glide's pétition. Affiant says tbat It would not be very diffleult 
to bnild a levée along the south boundary of the proposed new district ; that 
a flrm foundation could be had, and that certain levées in the présent 
réclamation district are a constant menace to tbe lands of the district, for 
tlie reason that Babel Slough levée along Glide's lauds is not large enougb 
to prevent the high waters from overflowing said district. He avers that the 
lands deseribed in the pétition of Glide are capable of independent réclama- 
tion, and he expresses the opinion that tlie lands contàined in the réclama- 
tion district- hâve not been fully reclaimed. A coiinter affldavit by Mr. 
l'ierson is also filed, wherein he disputes the professional statements and 
opinions advanced by Mr. Ashley. 

Devlin & Devlin and Olney & OIney, for complainants. 
A. L. Shinn and Arthur C. Huston, for défendants. 

HUNT, District Judge (after stating the facts). The réclamation of 
swamp lands is a public work, control over which is vested in the 
Législature of the state. Hagar v. Supervisors, 47 Cal. 222; In re 
Madera Irrigation District, 92 Cal. 313, 28 Pac. 272, 675, 14 L. R. A. 
755, 27 Am. St. Rep. 106. The Législature has delegated to the boards 
of supervisors of the varions counties power to create and to divide 
réclamation districts for the purpose of promoting such réclamation. 
The procédure is prescribed by the Political Code of the state of Cali- 
fornia. Williams v. Supervisors, 65 Cal. 160, 3 Pac. 667 ; People v. 
Levée Dist. No. 6, 131 Cal. 30, 63 Pac. 670 ; Pol. Code Cal. §§ 344li 
to 3493^. 

The method of forming réclamation districts is begun by pétition of 
the landowners, and notice, followed by a hearing by the board of super- 
visors, and finding. The management of the districts when formed is 
in boards of trustées, public agencies, Vvith gênerai supervision in the 
boards of supervisors. Where lands hâve not been reclaimed, the 
boards of supervisors hâve power to divide the district. The landown- 
ers themselves in certain instances may form a district (section 3472) 
vvithout trustées and without any by-laws. Such a district respondent 
seeks to establish. His pétition fîled with the board of supervisors con- 
tàined ail that the law required it should contain. Due notice of the 
hearing of such pétition was given. By the law the board of super- 
visors acquired jurisdiction to act upon respondent's pétition. 

Complainants contend that the board of supervisors hâve no juris- 
diction because the lands are reclaimed, and that on this account there 
is no power to consider or grant respondent's pétition. Défendants 
deny that the lands are reclaimed. To hold that the lands are reclaimed 
would be to pass upon the disputed facts of the case. It would not be 
proper at this time. It would, in efïect, be to control the action of the 
board of supervisors by injunction. It does not appear that the board 
is about to act beyond the scope of its lawful powers. The doctrine 
which seems to me to be applicable has been well expressed by Judge 
Deady in the following language: 

"The authorities are not uniform on the question of the power of a court 
of equity to restrain a municipal corporation in the exercise of Its législative 
f unetions. The more modem, and I thinU the better, doctrine Is that the 
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tourt ought not to interfère by Inj-unction with législative action of a mu- 
nicipal corporation, unless the proposed législation îs beyond the scope ot 
the corporate powers ; and its passage would, under the circumstances, work 
irréparable injury. After the passage of such an ordinance, its enforcement. 
if attended wltli such injury, may be enjoined. Murphy v. East Portland 
<0. C.) 42 Fed. 310; Alpers v. City and County of San Francisco (C. C.) 32 
Fed. 503." 

The case, in its présent state, is one where, power to act having been 
delegated to the board of supervisors, the wisdom or need for the exer- 
cise of power one way or another are questions which rest primarily 
within the appropriate jurisdiction of such board, and ouglit not to be 
decided in advance by the court. It is the duty of the board alone to 
ascertain the fact whether the land is or is not reclaimed, and there- 
after to exercise a judgment and discrétion as may be proper and ex- 
pédient. But as said, the ascertainment of the fact rests with the board, 
and does not afïect their jurisdiction. People v. Hagar, 66 Cal. 59, 4 
Pac. 951 ; Board of Directors v. Tregea, 88 Cal. 335, 26 Pac. 237. The 
supervisors deny that they hâve agreed to find in favor of Glide, peti- 
tioner before the board. They hâve not yet acted, and the presumption 
is that they will do their duty. 

Under my view of the case as it is presented to me, it is not neces- 
sary to décide the question whether, if the division of the district is 
made, it will impair the obligation of a contract between the state and 
the complainants, and afïect the property rights of the complainants in 
the lands which might be set apart. The duty of considering and act- 
ing being upon the board, the possible conséquences of one course of 
action cannot be set up as the basis of equity interposition before the 
board has acted at ail. McChord v. Louisville, 183 U. S. 495, 22 Sup. 
Ct. 165, 46 L. Ed. 289. Whether, after the board has acted, the exécu- 
tion of its acts can be restrained, is a question not necessarily calling 
for adjudication at this time. 

Reserving any opinion upon the important questions which may here- 
after arise, thèse suggestions occur to me : Did not the complainants 
take their land subject to the power of the state to promote its réclama- 
tion as the lawmaking power might regard as best to carry out such 
réclamation? Are not complainants' rights in subordination to the 
paramount title in and right of the state to make réclamation of the 
land ? Is not the state under a duty to the government of the United 
States to perform this obligation? Are not the levées property of the 
state, subject to use for purposes of réclamation as may seem best to 
the législative power, or to the board to which the Législature has dele- 
gated power? There seems to be force in the reasoning which leads 
to affirmative answers to thèse questions, provided that the use of the 
levées is always for réclamation purposes. If there were a diversion of 
such property to another purpose than réclamation, other questions 
would be raised, and doubtless injunction would lie to prevent diver- 
sion f rom the trust to which the property can only be lawfully applied ; 
or it may be that if, after the division of a district, the exécution of 
the act will work great and irréparable injury to the lands of the older 
districts, such as overflowing, injunction will lie. 

But as the record does not make a case now justifying injunction, 
it is ordered that the pétition of the compla.inants be denied. 
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STANWOOD et al. v. WISHARD et al. 
(Circuit Court, S. D. lowa, Central Division. February 13, 3905.) 

1. JrEISDICTIO>' OF FEDERAL COURTS— AMOUNT IN CoNTBOVEESY— OrKDTTOKS' 

SUITS. 

In a suit brought in a fédéral court by ereditors of an Lnsolvent corpora- 
tion on behalf of themselves and ail other ereditors similarly situated to 
recover property alleged to belong to the corporation, but to bave beeu 
(raudulently acquired by certain of the défendants, where the daims of 
some of tbe complainants excoed $2,000, otliers may .loin although their 
clalms are less than that amount. 

[Ed. Note. — For cases In point, see vol. 13, Cent. Dig. Courts, § 891. 

Jurisdiction of circuit court as determined by tbe amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Ïennent-Striblliig 
Shoe Co. V. Roper, 36 C. C. A. 459.] 

2. Same— Suit on Judgmekts oi? State Court. 

Jud.gment ereditors of an lnsolvent corporation may maintain a suit in 
a fédéral court to enforce a trust against a tbird party in property alleged 
to belong to the corporation, and to hâve been acauirert by défendant in 
fraud of tbeir riglits, where diversity of citizeuship appears, and the requi- 
site amount is involved, although complainants' judgmenis were recovered 
in a State court in suits on assigned notes, of which the fédéral court 
would not hâve had jurlsdictlon. 

3. Attobney and Client— Peopeett Aoquibed bt Attornet Adveesbly to^ 

Client's Intebests— Suit to Déclare Trust. 

An attorney employed to collect a claiui cannot acquire for himself as- 
sets of the debtor which he should bave subjected to the daim of bis client, 
and where he bas so acquired title the court will inipress the property 
with a trust in favor of the client, regardless of the question whether or 
not the client had acquired a légal lien tliereon. 

[Ed. Note. — For cases In point, see vol. 5, Cent. Dig. Attorney and 
Client, §§ 250-263.] 

4. Same— Lâches. 

A suit in equity by clients against an attorney for the déclaration of a 
trust in property purchased by défendant while acting in their bebalf, in 
fraud of their rights, will not be held barred by lâches because of a delay 
of six years before bringing suit, where complainants resided at a dis- 
tance, and had no knowledge of the transaction, tbere being no duty of 
diligence resting upon them to inquire into the honesty of their attorney's 
conduct of their business. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trusts, §§ 071-573.] 

In Equity. On demurrer to amended bill. 
See 128 Fed. 499. 

Charles A. Clark and Walter C. Marquis, for complainants. 
Read & Read and Berrj'hill & Henry, for défendants. 

McPHERSON, District Judge. July 29, 1903, the original bill 
in equity was filed herein. After a time a plea was filed, and that 
plea was held insufïïcient. Then the défendant answered. There- 
upon an amended and substituted bill was filed, to which a de- 
murrer has been filed, which is now for détermination. In sub- 
stance, the bill is as follows: It charges a conspiracy against de- 
fendants Wishard and the bank of and concerning some valuable real 
estate in Des Moines of the Loan & Trust Company, of which ail 
the plaintiffs were and still are ereditors. This action is brought 
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iiot only for themselves, but ail other creditors of that concern, now 
insolvent. This real estate was acquired by the trust company from 
one Kennedy in exchange for a large body of lands. But the titlc 
was taken in défendant Wishard's name, to be by him held in trust 
for moneys owing to him by the company, and to indemnify him 
for certain contingent liabilities of the company to him. It is al- 
leged thèse hâve ail been paid and extinguished. When the com- 
pany received this property by taking the title in trust in Wishard, 
there were three mortgages thereon given by Kennedy at a prior 
date. One was for $2,000, another was for $6,000, and the third 
was for $35,000. This large one was to the bank défendant herein. 
The trust company became insolvent in 1896, at which time a re- 
ceiver was appointed by a state court at Des Moines. Prior thereto 
Wishard had been an active oiScer of the company, and Avas entireh' 
familiar with its affairs. It bought and sold commercial paper and 
its own bonds. The paper sold it indorsed. Much of the paper thus 
sold was to parties in the East, where the plaintiffs réside. In 
addition to his duties as such ofHcer of the trust company, Wishard 
was a lawyer, residing at and with an office at Des Moines, where 
he engaged in the practice of his profession in both the state and 
fédéral courts. He sold to the plaintiffs the obligations of the com- 
pany, and professed friendship for them, and much concern for their 
interests. At about the date of the insolvency of the company 
Wishard was employed as the attorney for plaintiffs to take such 
action as their interests required, and in ail respects protect them 
in their just claims against the company. And as their attorney he 
obtained judgments against the company on said claims. Some of 
the judgments were considerably in excess of $2,000, and others for 
lesser sums. But one claim was placed in judgment before the 
foreclosure decrees to be noticed. Many orders and a sale of the 
company's assets took place in the receivership case in the state 
court. But few, if any of them, need be mentioned, because nonc 
of them are at ail décisive of the demurrer now before me. Suffîce 
it to say that the judgments of plaintiffs were taken in the receiver- 
ship case, and Wishard was their attorney. And the real estate in 
controversy, subject to the $33,000 of Kennedj'- mortgages, belonged 
to the company, subject to the trust for which Wishard held the 
titlc. One matter pertaining to the alleged question of lâches will 
be noticed later on. The claim was made on the hearing on the 
plea that the property in suit had been sold by the receiver to him- 
self. But the facts with référence thereto do not merit discussion, 
and no purpose can be served by setting them out. Down to this 
point Wishard alone was acting in hostility to plaintiffs. Then, 
as is charged, the conspiracy was formed between the bank and 
Wishard to so manipulate the title to the real estate, an asset of 
the company, as to prevent plaintiffs or other creditors from assert- 
ing any claim against it. The bank and Wishard obtained assign- 
ment of two of the Kennedy mortgages hereinbefore noticed, ag- 
gregating $8,000; the bank already owning the other $25,000 mort- 
gage. This being donc, decrees of foreclosure were entered on ail 
three for the principal and interest and costs, including large at- 
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torney's fees. Ail the real estate was sold at sheriff's sale, and a 
3'ear thereafter a sheriff's deed was taken in Wishard's name. As 
one of the plaintiffs had a judgment against the company, she was 
made a défendant. But process was not served upon her. She 
being a client of Wishard, he prevailed upon her to allow him to 
file an answer for her, admitting she had no claim against the prop- 
ert}^, and, of course, the decree went against her. At the sheriff's 
sale no money was paid other than the costs. But in the meantime 
ail plaintiff's judgments had been rendered. By fraud the assign- 
ment of one of them was obtained to an officer of the bank. He 
claimed the right to redeem. But this was donc to swell by $2,000 
the apparent amount necessary for other creditors to redeem. Ex- 
cepting for such purposes, no other use was made of it. By thèse 
methods Wishard obtained the paper and légal title to the realty. 
He had been in possession from the time of the Kennedy convey- 
ance. After thus obtaining the légal title, he gave the bank two 
mortgages on account of the three mortgages thus turned over to 
him for foreclosure purposes and for an additional sum he was per- 
sonally owing the bank. But the rents of the real estate hâve prac- 
tically paid off ail incumbrances. If not entirely paid, plaintiffs 
are ready to discharge ail valid incumbrances. Ali of which, and 
with much more détail, is charged to be a fraud upon the rights of 
plaintiffs, clients of Wishard, and to ail of which the bank was a 
party to aid in consummating the fraud, and with full knowledge of 
plaintiffs' rights. The défendant company bas not appeared. The 
trust company has no interest in the property. Its rights hâve 
been foreclosed and eut off. I do not think it a necessary party at 
ail, and nothing more than a proper party. I see no impropriety 
in making it a party. But it has no interest in common with 
plaintiffs, and as such could not be joined with plaintiffs in this 
or in a state court. It has committed no fraud and has not been 
wronged. 

As some of the plaintiffs hâve claims less than $2,000, it is con- 
tended that this court is without jurisdiction, and many cases are 
cited. I will notice a few of them. Colvin v. Jacksonville, 158 
U. S. 456, 15 Sup. Ct. 866, 39 L. Ed. 1053, was a suit by a single 
taxpayer to enjoin the issue of municipal bonds. Held, that the 
interest of that one taxpayer determined the question of iurisdic- 
tion. Carne v. Russ, 152 U. S. 250, 14 Sup. Ct. 578, 38 L. Ed. 428, 
simply held that in a suit to redeem the amount necessary to pay 
was the jurisdictional sum as to an appeal. Davies v. Corbin, 112 
U. S. 36, 5 Sup. Ct. 4, 28 L. Ed. 627, that an appeal from a manda- 
mus the amount of the entire tax fixed the jurisdiction. Gibson 
V. Shufeit, 122 U. S. 27, 7 Sup. Ct. 1066, 30 E. Ed. 1083, held that 
where there were several plaintiffs an appeal would lie only as to 
those having claims of the jurisdictional amount. That thèse and 
other like cases are not in point is apparent. But that creditors 
with claims of less than $2,000 may join with those with claims 
of more than that sum has béen held in the following cases : R. R. 
V. Parker, 143 U. S. 42, 12 Sup. Ct. 364, 36 L. Ed. 66 ; Stewart v. 
Dunham, 115 U. S. 61, 5 Sup. Ct, 1163, 29 L. Ed. 329 ; Clay v. Field, 
134 F.— 61 
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138 U. S. 464, 11 Sup. Ct. 419, 34 L. Ed. 1044. There are maiiy 
similar holdings. And, even if the rule were as contended by de- 
fendants, only part of plajntiffs would go eut of the case. 

It is contended that the claims of plaintifïs are based on notes pay- 
able to the trust company, and by it sold to plaintifïs. And therefore it 
is said that, as this court would not hâve taken jurisdiction against the 
trust Company in suits on the notes, this court cannot take jurisdiction 
against Wishard in a suit to déclare a trust. Thèse claims were re- 
duced to judgnients in the state court at the suit of plaintifïs, by Wish- 
ard, their attorney, This , suit is not on those notes. They are credit- 
ors, seeking to déclare a trust against Wishard. It is of fréquent oc- 
currence that creditors' bills are filed in the United States Circuit 
Courts whose claims on notes were reduced to judgments in state courts. 
This contention is without merit. Indiana v. Glover, 155 U. S. 513, 
15 Sup. Ct. 186, 39 L. Ed. 243. It seems to me that counsel for de- 
fendants do not meet the situation. They seem to be impressed with 
what was donc in the receivership case in the state court. That is not 
the point to the bill at ail. There was and is no occasion to allège those 
matters excepting as historical of what was consummated, and as 
showing that with plaintifïs more than a thousand n'aies away Wishard 
was acting in thc; state court of and concerning their claims and as their 
attorney. And as I understand the law to be, and as I want to be 
understood as holding, when the relation of attorney and client 
of and concerning a claim is once formed, the attorney can never 
aftei^wards buy up or speculate upon the assets that the attorney should 
hâve subjected to the payment of the claims placed in his hands for col- 
lection. And that is the whole point to the amended bill before me. 
To me it is wlioUy immaterial what occurred in the state court receiver- 
ship case, excepting that Wishard was there as plaintifïs' attorney in 
seeking to get their money justly due them from an insolvent concern. 
With ail that occurred in the receivership case recited in the bill or 
with ail of it eliminated, the point remains that Wishard, while sustain- 
ing the relation of attorney to thèse complaining parties, bought up, 
either with money or as a paper transaction, as is çharged, and the sub- 
ject of the acquisition was what hé should hâve acquired for his clients. 
That is the point to this amended bill, and the demurrers for the time 
being, at least, admit them to be true. Not only so, but the bank, as 
is alleged, with full knowledge, assisted in bringing this transaction 
on paper about. And no court, fédéral or state, can at this late day 
be persuaded to allow an attorney to do this. And it would not aid 
Wishard in the slightest degree in his attempt to retain the title if he 
had paid for the property in money, and with his own money. The 
court would or would not allow him to recover his money back, or 
would deny him that, açcording to the fact. That point has not j'et 
been reached. I adhère to what I said at the former hearing of this 
case as reported in 128 Fed. 499. 

It is fundamental that the court will decree such property to be held 
in trust for the clients, and it is absolutely immaterial whether the 
clients' claim is a légal lien or not whën the attorney buys it. The 
court in such a case will impress a lien, and decree the trvist. And it 
would resuit in the same decree if plaintifïs' claims were still only in 
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the forrti of naked notes. Wishard holds the paper title. The mort- 
gages of the bank may or may not hâve been extinguished. They may 
or may not be valid. But suppose they are valid? Suppose its liens 
are superior to the rights of plaintiffs ? It is good practice and a rec- 
ognized practice to make superior Hen holders parties défendant, to the 
end that the character and amounts of their liens may be decreed, and 
then parties bidding at a master's sale do so with full information of 
what they are buying, and an additional priée is often obtained. And 
so hère. If the court, on full hearing, shall decree that Wishard turn 
the property over to plaintififs or to ail creditors, they hâve a right to 
know from a decree Vi^hat liens, if any, are on the property. And such 
is the very purpose in giving a plaintiff the right to bring in ail parties 
having, asserting, or who possibly may assert a claim to the property 
or a claim against it. 

As to lâches : Plaintiffs were nonresidents. Some of them were 
women. Wishard was on the ground. He was their attorney. He 
rendered no effective service. Aside from some costs, he did not ex- 
pend a dollar. He has received the rents for 10 years. By naked trans- 
actions on paper he has the légal title. He asserts absolute ownership in 
the property. This property belonged to the creditors of the company. 
Such are the allégations, and, if true, they constitute a fraud on plain- 
tiffs. And on proof that such are the facts the court will decree a trust. 
Plaintiffs say they had no knowledge of the fraud until July, 1903, 
and that the détails thereof hâve corne to their knowledge largely since 
then. The time covered by lâches and a statute of limitations are some- 
times the same. But not always. It is largely a question of burden of 
proof. In a case decided by the Circuit Court of Appeals for this circuit 
within the last few months it was held that, if the plaintiff contends that 
a longer period than the statute of limitations shall not invoke the 
doctrine of lâches, the plaintiff has the burden of showing that the 
doctrine shall not apply. But if the défendant insists that a less 
time than the statutory period defeats plaintiff, then the burden is 
on the défendant. It does not appear from the lapse of time that 
the situation of the parties has changed. There is no reason for 
believing that the property has materially changed in value. From 
the bill the alleged fraud is not in doubt. What could the plaintiffs 
hâve donc at an earlier time? Must they ail the time hâve sus- 
pected their attorney of fraud? Is that to be the rule? They re- 
posed confidence in him. When did such confidence cease? Was 
it when they failed to get their money? Must a lawyer, when 
f ailing to get results, stand impeached for fraud ? If so, then there 
is no lawyer of high or low station but must go over the dam. 
In the case at bar there is no innocent person to suffer by rea- 
son of delay. The whole case stands precisely as it would hâve 
been if this suit had been brought the day following the sheriff's 
deed. In Wood v. Carpenter, 101 U. S. 135, 25 L. Ed. 807, it was 
held that the fraud was known when it could, by the exercise of 
diligence, hâve been known. That was a statute of limitations 
case. But, assuming that the same would be the rule in a case 
of lâches (which is not always so), what diligence could hâve been 
used by thèse plaintiffs? None whatever. Défendants' contention 
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is, in effect, in asking a court to hold tljat a litigant must first sus- 
pect his lawyer of fraud. Then on such suspicion he must travcl 
1,500 miles, and go to work to unearth the fraud of his own lawyer, 
and then bring his suit because of an actual fraud. No such re- 
quirements are exacted of any one, and particularly is this not to 
be exacted of clients sofar distant, some of whom quite likely are 
not familiar with business aiïairs. In Michoud v. Girod, 4 How. 
503, 11 L. Ed. 10T6, the Suprême Court held that 36 years was not 
too late to bring an action against an exécuter who bought in the 
assets of the estate with which he had been entrusted. And on 
more than one phase of this case as alleged in the-bill — and that is 
the only case now before the court — what the Suprême Court held 
in that case is nothing new, but js well worthy of keeping in mind. 
The Suprême Court said : 

"The rule In equity is, In every code of jurisprudence with which we are 
acquainted, that a purchase by a trustée or agent of the pnrticular property 
of which he bas the sale, or in vrhlch he represents another, whether he bas 
an interest or not, carries fraud on the face of it." 

And surely an executor is: no more subject to the charge of fraud 
than is an attorney, who is told from the first day he enters a law 
school or law office that he must not and shall not buy property 
the subject of real or possible litigation by his clients. The case 
of Mcintire v. Pryor, 173 U. S. 38-54, 19 'Sup. Ct. 353, 43 L. Ed. 
606, collects the cases that conclude ail discussion that as against 
an actual fraud, and as against one perpetrating a fraud when act- 
ing in a représentative and trusted capacity, the period of the stat- 
ute of limitations is largely if not wholly immaterial. And that 
a lawyer who buys in property on a paper transaction, paying but 
nominal sums, receiving such rentals as soon pay for it, when such 
property was subject to his client's claims, commits an actual fraud, 
and one which no court will wink at, is too plain for debate. The 
amended bill charges such a fraud. The demurrer, for the time 
being, admits them to be true. And, if not denied, or, if denied, 
but sustained by the proofs, there can be no other decree but one 
declaring that Wishard holds the property in trust. Défendants 
must answer the amended bill within the time allowed by the rules, 
or elect to stand upon their demurrer. 

The demurrers are overruled. 



FOSTBR V. MERCHANTS' & MINEES' TRANSP. CO. 

(District Court, E. D. Virginia. January 21, 1905.) 

1. Cori-isioN— Tow and Crossing Steamer— Violation or Rules. 

A tug plclied up two barges which had gone adrift in Norfolk Harbor 
in the night, and while taking them bact to the docks, having one on 
each side, one of them came into collision with a ferryboat making its 
regular trip on a crosslng course. The tug had the ferryboat on her 
starboard hand, and was therefore boiind to keep out of the way, under 
article 19, Inland Rules, 30 Stat. 101 [U. S. Comp. St 1901, p. 2883], but 
did not change her course or speed, nor dld she malntain a lookout nor 
carry proper tovfjng llghts, and her side llghts were obstructed by the 
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bîii'ges, which dld not carry side liglits, and probably uono at ail. 7/c/rf. 
that siich violation of the ruies and négligent navigation by tbe tug, and 
the absence of the lights required by the inspector's rules from the 
barges, placed them in fault for the collision, and rendered them solely 
liable for the damage, in the absence of clear proof of contributory fault 
on the part of the ferryboat. 

2. Same— Tug with Tows— Failuke to Caery Pkoper ïowisg Ligiit. 

A tug navigating with tows in the night in a harbor did not coniply 
with article 3 of the Inland Rules, 30 Stat. 97 [U. S. Comp. St. 1901, p. 
2877], which requires her to carry two bright white lights in a vertical 
line, one over tlie other, not less than threc feet apart, where, althougJi 
having two towing lights, they were suspended from either end of a 
horizontal cross-piece on the iiagstaff, about a yard in length, and sncli 
failure to observe the rnle was a serious fault, which renders the tug 
liable for damage caused by a collision between her tow and another 
vessel. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, §§ 105- 
108.] 

In Admiralty. Suit for collision. 

Whitehurst & Huglies, for libelant. 
Hughes & Little, for respondent. 

WADDILL, District Judge. This is a libel in personam, fîled 
by the libelant as master, and as such agent of the owners, of the 
steam ferryboat City of Portsmouth, against the Merchants' & Min- 
ers' Transportation Company, a corporation of the state of Mary- 
land, to recover damages sustained in a collision between the said 
City of Portsmouth and barge No. 21, a house barge used for the 
transportation of freight in the harbor, the property of the re- 
spondents, at the time in tow of the tug Apollo, also owned by the 
respondent. The collision occurred on the night of the ISth day 
of September, 1903, about 2:30 a. m., in the harbor of Norfolk. 
The ferryboat was en route from its slip in the city of Portsmouth 
to the city of Norfolk, and the tug and tow, consisting of said 
barge No. 21 in collision, and another house barge, No. 17, of the 
respondent, was crossing the harbor, and came into collision with 
the City of Portsmouth. The libelant's charges, in efïect, are that 
the respondent, being the owr.er of said barges, on the night in 
question negligently moored them to a pier near the Boston 
Wharves, in the city of Norfolk, without having a shipkceper on 
board; that during the same night, while removing one of its 
steamships, the Chatham, from one berth to another, at its said 
Boston Wharf, it negligently and carelessly caused her to collide 
with the barges thus improperly moored, casting them adrift into 
the harbor; and thereafter, when the tug Apollo had gone between 
and made fast to the barges so adrift, and was engaged in their 
navigation, the tug and tow were so carelessly and negligently 
navigated as to cause the collision with the City of Portsmouth ; 
and that, among other things, at the time of the collision, there 
were no proper lights either upon the barges or the tug, nor did 
they give proper warning of the dangerous condition in which the\- 
were, nor keep a proper lookout for vessels approaching them in 
their then condition, or properly keep out of the way of the said 
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City of Portsmouth, or slacken speed, stop, or reverse upon ap- 
proaching the latter steamer. The respondent, while in effect ad- 
mitting that its steamship Chatham did collide with and break loose 
the barges as alleged, insists that there was no négligence in so 
doing or in the mooring of said barges, and that upon the barges 
being cast loose, under the influence of the flood tide and the strong 
northwesterly wind then prevailing, they drifted rapidly up the 
harbor, and were overtaken at the earliest moment by its tug 
Apollo, which, in the most practical way, made fast thereto, and 
removed them from the dangerous position in which they then 
were; and further insists that the tug did hâve proper lights, was 
properly navigated, and that, while the barge in collision had no 
side lights, there was a bright light upon its end; and that the 
City of Portsmouth was négligent in her navigation, in that she 
did not keep out of the way of the tug and tow, as it is insisted it 
was her duty to do, nor seasonably slacken her speed, stop, or 
reverse, or hâve a proper and efficient lookout, was proceeding at 
too rapid speed, and did not discover the proximity of the tug and 
tov^ as quickly as she should hâve donc. 

One of the questions presented for détermination is whether or 
not the vessels at the time of the collision were on crossing courses, 
or the City of Portsmouth was an overtaking vessel, as contended 
for by respondent. The conclusion reached b}' the court, after full 
considération of ail the évidence, is that the tug and tow were 
crossing the course of the City of Portsmouth at the time of the 
collision, and that the rules applicable to vessels crossing, as dis- 
tinguished from those of an overtaking vessel, should govern in 
the considération and détermination of the questions involved in 
this case. Not only does the évidence of the libelant, which in- 
cludes, in addition to its oiificers and crew, three disinterested wit- 
nesses who were on the bow of the ferryboat at the time of the 
collision, sustain this view strongly, but it is supported as well, in 
the view of the court, by the respondent's évidence. The course 
on which the vessels were necessarily proceeding at the time of the 
collision, as shown by the report of the master of the tug, quite 
clearly sustains this contention. And while the respondent at- 
tempts to avoid the effect of this évidence by the character of the 
injUry to its tug, any inference to be drawn from this fact should 
not overcome the great weight of évidence adduced; and, more- 
over, the character of the injury may be accounted for in part by 
the shape of the ferryboat's bow, and the fact that when in the act 
of collision she caused her wheel to be put hard aport, with the 
view of lessening the force of the impact as far as possible, and 
thus avoid cutting down the barge ; and the précise angle at which 
the two boats were when in collision was most likely aiïected by 
the fact that the tug was navigating between the two barges, mak- 
ing it a matter of more or less doubt just to what extent the tail 
of the barge in collision may hâve been out of line from the course 
of the tug. Assuming the vessels to hâve been on crossing cours- 
es, the tug and tow having the City of Portsmouth on her own star- 
board side, it was the plain duty of the tug to hâve kept out of 
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tlie waj' of the ferryboat, and at least not to hâve attempted to 
cross ahead of her, and, if needs be, to slacken speed, or stop or 
reverse, and pass astern of the ferryboat; and the latter was re- 
qiiired to keep her course and speed (articles 19, 21, 22, 23, of the 
Inland Rules of Navigation, 30 Stat. 101 [U. S. Comp. St. 1901, p. 
2883]), uniess there existed certain exceptional reasons for not se 
doing-, as shown by article 27 of the same rules. It is admitted 
that the tug and tow did not discharge their duty in this regard, but 
expressly violated the same. 

That the barge had upon it, at the time of the collision, proper 
running lights, is not claimed by the respondent ; but it insists 
that there was a white light upon the barge in collision, so placed 
as to hâve been visible to the navigators of the ferryboat. Upon 
this question the évidence that no such light was visible to, or in 
a position to be visible to, the navigators of the ferryboat, is over- 
whelming. That there may hâve been a white light upon one of 
the ends of the barge is possible, but the probabilities are against 
its existence at the time of the collision. It may hâve been placed 
upon the barge at the time it was lashed to the wharf, but, after the 
barges were broken loose by the Chatham and sent adrift in the 
harbor, it is extremely doubtfui if it remained in its place or con- 
tinued to burn. It was the duty of the barge under Inspectors' 
Ruie 11, adopted January, 1902, by the Board of United States 
Supervising Inspectors of Steamboats, under authoritv of an act 
of Congress approved June 7, 1897, c. 4, 30 Stat. 9G [Û. S. Comp. 
St. 1901, p. 2875], to hâve the colored or running lights placed on 
the barges so as to be visible to approaching vessels during the 
navigation of such barge, and for accidents arising from such fail- 
ure the barge will be liable. The Lvndhurst (D. C.) 92 Fed. 681 ; 
The Nettie L. Trice (D. C.) 110 Fed. 461; The Komuk (D. C.) 
120 Fed. 841. As to the existence of the running lights on the tug, 
the évidence quite clearly establishes the fact that, while it had 
the proper running lights, the same were excluded from the view 
of the navigators of the ferryboat by the position of the tug be- 
tween the two barges, upon each of which was a house consid- 
erably higher than thèse lights on the tug; and this may be said 
to be true whether this be treated as a crossing or overtaking 
case, since the screens behind the lights would obstruct their view 
from those on the ferryboat in any event. As to the tug's tov.dng 
lights, the facts are somewhat différent. While the tug likewisc 
had her towing lights burning, the contention is that they were 
improper lights, and did not conform to article 3 of the Inland 
Rules of Navigation, which provides that a steam vessel, when tow- 
ing another, shall, in addition to her side lights, "carry two bright 
white lights in a vertical line, one over the other, not less than three 
feet apart." 30 Stat. 97 [U. S. Comp. St. 1901, p. 2877]. The tow- 
ing lights as carried on this tug were not in vertical line, one over 
the other, and could not hâve been by reason of their construction. 
Instead of being placed as required by statute, they were placed 
upon a prong, said by the master of the tug to be about a yard 
long, across the mast or flagstaff, 
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were attached or hung by means of a cord, and let down one lower 
than the other, a distance supposed to be three feet. This was the 
condition in which the lights were at the time of this collision, 
and, confessedly, lights so constructed were not in strict accord- 
ance with the rules of navigation, and could not be said to be in a 
vertical line, one over the other, having référence to the flagstaff 
to which they should be attached. Lights so constructed upon 
this prong or crossbeam placed horizontally from the flagstaff 
would be liable to be on a horizontal rather than a vertical line, 
iinless the greatest care was exercised in placing them by means 
of the cords that drew them up to the ends of the prong; and, if 
such should be the case, naturally one light would obstruct the view 
of the other to a vessel on a crossing course, and particularly to a 
person observing the lights from a high range, as did the ferry- 
boat's master. In no event would they be such as was contem- 
plated by the statute, when it expressly provided that one should 
be placed vertically above the other and three feet apart. In the 
présent case, while the stern of the tug protruded slightly ont 
from the end of the barges, the towing lights over the tops of the 
barges were not observed by the navigators of the ferryboat until 
within 50 feet of the tug and tow, they seeing fîrst one and then 
the other, when they were confounded by the f erryboat's navigator, 
who viewed them from a higher élévation than the tug's lights, 
with lights supposed to be at Clark's Wharf on the Norfolk side 
of the harbor. This very confusion may hâve been caused by the 
peculiar construction of this arrangement for the towing lights, 
and certain it is that the lights were not discovered, being, as they 
were, in part behind the barge, until the two vessels were vir- 
tually in collision; and, since their construction was not such as 
the statute requires, the ferryboat, under the circumstances of this 
case, should not be held liable for her failure to observe the same 
earlier. The failure to properly place the lights on a ship is a 
serious fault, and for which liability should follow when persons 
or propertv are injured thereby. The Conoho (D. C.) S4 Fed. 758 ; 
The Arthur (D. C.) 108 Fed. 557 ; The Komuk (D. C.) 120 Fed. 841. 

The libelant charges as a contributing cause to the collision the 
négligence of the respondent in mooring the barges to the front of 
the Bay Line Wharf, near the Boston Piers, and the breaking there- 
from of the same by the collision with the Chatham, another of 
respondent's steamships, in moving her from one place to another 
at its piers. In passing, it may be said the évidence tends to es- 
tablish libelant's contention in this regard in both particulars, as 
it would seem that respondent should neither hâve made fast its 
barges so that they would break loose and go adrift without some 
one on them, nor handled its ship while at its piers so as to allow the 
same to be brought in collision with other shipping properly lo- 
cated ; and certainly, under the circumstances of this case, there 
was nothing to indicate why there should hâve been any difficulty 
in either respect. Just how far this négligence should be taken into 
account in this case need not be determined, since, in the view of 
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the court, tlie collision itself was brought about by the négligence 
of the respondent as hereinbefore stated. 

Respondent's contention that this is an overtaking case, instead 
of a crossing case, is not borne eut by the évidence. Indeed, the 
conduct of its own ofificers at the time of the collision is inconsist- 
ent with this theory of the case. Those navigating the tug and tow 
did no act such as was required by the rules in giving an alarm 
or emergency signal, that would hâve been required of then^^ had the 
ferryboat been overtaking them. Indeed, it is quite clear from 
their conduct that their view of the ferryboat was entirely obstruct- 
ed by reason of the tug's location between the barges, which would 
not hâve been the case for a moment had the ferryboat been ap- 
proaching them from behind, the lights of which would hâve re- 
flected directly upon and been in full view of the navigators of the 
tug. 

Nov is the contention of the respondent that the collision was the 
resuit of inévitable accident tenable upon the proof adduced. Therc 
is no élément in the case tending to establish such a theory. On 
the contrary, the négligence of the respondent in ail the particulars 
referred to would exclude the same. The tug and barges having 
violated the statutory rules of navigation, as well in respect te 
their lights as the navigation of the tug at the time of the colli- 
sion, and such violations being within themselves sufficient to 
bring about the accident, the burden is upon the respondent to 
show that the violation not only did not probably produce, but 
could not hâve contributed to, the collision, and under such cir- 
cumstances it will not do for the respondent to raise a doubt as to 
the management of the other vessel. Ail reasonable doubts as to 
the vessel in fault must be resolved in her favor, and she held not 
contributing to the collision unless her fault is clearly proved. The 
City of New York, 147 U. S. 72, 85, 13 Sup. Ct. 211, 37 L. Ed. 84 : 
The Oregon, 158 U. S. 186, 197, 15 Sup. Ct. 804, 39 L. Ed. 943 : 
The Victory and Plvmouthian, 168 U. S. 410, 423, 18 Sup. Ct. 149, 
42 L. Ed. 519. 

It follows from what bas been said that the injury in this case 
arose solely from the fault of the tug and tow, and a decree may 
be entered to that effect. 



UNITED STATES v. PARKEKSBUEG BRANCH R. CO. et al. 

(Circuit Court. N. D. West Virginia. February 4, 1905.) 

Bridges ovek Navigable Streams— Right of Raileoad Company to 
Maintain— Grant bt Congbess. 

A railroad company whlcti has built a bridge across a navigable river 
in full compliance with an act of Congress pennitting it has a vested 
right to maintain the same so long as it is used for railroad purposes, 
of which it cannot be deprived by the courts on the ground that the 
bridge is an obstruction to navigation, but only by the action of Con- 
gress and on the payment of just compensation, 

[Ed. Note. — For cases in point, see vol. 37, Cent Dig. Navigable Waters, 
5§ 86, 91.] 
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2. Same— Eaileoad Bbidgks ackoss Ohio River— Act Jult 14, 1862. 

The right of a rallroad company. to maintain a bridge across the Ohlo 
river, built in conformity to Act July 14, 1862, c. 167 (12 Stat. 569) wliich 
containeil no réservation of the right to alter or ameiid it, is not affected 
by any subséquent acts relating to the same subject-matter, ail of wliich 
are by their terms prospective in their opération. 

3. Same— Resewal of Pabïs— Injunction. 

The right of a railroad company to maintain a bridge across the Ohio 
river, lawfully built under an act of Congress, includes the right to re- 
palr the same, when necessary to its safe use, without substantially 
changing the structure; and a court will not, at suit of the United 
States, enjoln the replacing of the superstructure by a new one resting 
on the same piers, where such rebuilding in no manner increases the 
obstruction to navigation. 

In Equity. On motion for preliminary injunction. 

Reese Blizzard, U. S. Dist. Atty. 
Hugh L. Bond, Jr., for défendants. 

JACKSON, District Judge. The United States filed their bill in 
this court against the Baltimore & Ohio Railroad Company and the 
Parkersburg Branch Railroad Company, operated by the said Baltimore 
& Ohio Railroad Company, and John W. Davis, receiver of the Parkers- 
burg Branch Railroad Company, alleging that the bridge across the 
Ohio river, at Parkersburg, is an obstruction to navigation at that 
Moint, and a great injury to the commerce on the Ohio river. The 
allégations of the bill are supported by sundry affidavits, some 15 in 
number. The prayer of the bill is for an injunction to restrain and 
enjoin the défendants, their agents and ail others acting under them, 
from constructing or proceeding to construct "the contemplated bridge 
across the Ohio river between Parkersburg and Belpre." To this bill 
the défendant companies hâve filed their answer, claiming that, under 
an act of Congress passed and approved July 14, 1862, c. 167, 13 Stat. 
569, they were authorized to build and construct said bridge, subject 
to the terms and limitations as expressed in the act. The answer of the 
défendant companies allèges that a bridge was not only built and con- 
structed in compliance with the terms and provisions of the act, but 
that the défendant companies did more than they were required to do, 
in building and constructing two channel spans instead of one, and giv- 
ing greater space of waterway between the stone piers for navigation 
than was required by the act. 

It may De conceded, and I suppose it is true, that the piers upon which 
the superstructure of the bridge resta are at times, especially in high 
flood tide, to some extent obstructions to navigation. It does not ap- 
pear that they are serious obstructions in an ordinary stage of water in 
the river. Assuming that navigation is more or less obstructed at 
times, the question for the considération of the court is, what, if any, 
remedy exists. In the outset of the case, it cannot be denied that a 
bridge was built in pursuance of the act of Congress. It is not con- 
tended that the cortipanies hâve not fuUy complied with the terms and 
provisions of the act of 1862, under which the bridge was constructed. 
By an act of Congress passed July 11, 1870, c. 240, 16 Stat. 227, § 5, 
the Secretaryof War was required to détail three engineers to ex- 
amine the bridges across the Ohio river, and, amongst other require- 
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ments, to report whether any of them interfered with free ar.d safe 
navigation. In pursuance of tliat act the chief engineer detailed three 
distinguished engineers, who made and submitted to him a report which 
he afterwards sent to Congress. In this report the engineers found no 
cause to criticise the company in the construction of this bridge, but 
stated in their report, as the law required only one channel space of 
300 feet, that "the bridge companies are deserving of very great crédit, 
not only in providing two spans instead of one, but in making each 
space between the piers eighteen feet wider than was required by law 
for the widest space." This report of the engineers established the 
fact that the bridge was built and constructed in full compliance with 
the act of Congress which authorized its érection. It would seem from 
this report that the government was estopped from denying that the 
bridge was built in compliance with the act of 1862, and that it is there- 
fore a lawful structure. We are therefore confronted with the question 
v/hether it can be removed upon the alleged ground "that it is a serious 
obstruction to navigation." We answer "Yes," but it must be removed 
by the same power that granted it. Congress alone, in the exercise of 
its sovereign power, can remove the bridge, but it must be upon terms 
that are just and right to the owners of it. While, undcr our laws, 
private property can be taken by a sovereign when the public good re- 
quires it, yet it must be done upon just compensation. This bridge is 
the private property of the défendant companies ; they built it at their 
ovvn cost and expense, and upon the assurance that when they did so, 
under the act of Congress, they had acquired a vested right of a per- 
manent character. 

It is claimed, however, that the act of Congress passed December 17, 
1873, c. 4, 17 Stat. 398, superseded the act of 1862; but this act, 
passed subséquent to the act of 1862, as well as ail the subséquent acts, 
caiinot deprive railroad companies of their franchises acquired under 
the act of 1862. In the act of 1862 there is no right reserved to alter 
or amend it. It appears that every limitation or restriction in the act 
was fully complied with in the érection of the bridge. The act of 1872 
is not rétroactive, but prospective, and was the first act in which Con- 
gress reserved to itself the right to alter or amend the acts, which 
réservation is found in subséquent acts relating to the bridges across 
the Ohio river. It is évident that Congress did not suppose, when 
it passed that act, that it had the right to require any change in bridges 
constructed under it. The seventh section of the act of 1873, which 
was the first act following the act of 1863, expressly reserved the right 
to alter, or amend that act as to the future construction of bridges, so 
as to prevent or remove ail obstructions to navigation ; but this réserva- 
tion applied only to that act, and there was no attempt on the part of 
Congress to repeal, in express terms, the act of 1862, if, indeed, such 
a power be conceded, except upon the terms of just compensation. The 
same criticism is applicable to the subséquent acts of 1883 and 1890. 
It will be observed that the act of 1872 and ail subséquent acts are 
prospective in their character, and do not in any way afïect the rights 
of any of the parties who built bridges under the act of 1863. 

While Congress would, as we hâve said, in the exercise of its sov- 
ereign power, hâve the right to destroy and remove this bridge, still it 
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lias now no power to delegate that right ; if it attenipts to exercise the 
povver, it must be doue with a due regard for the rights of the owners 
of the bridge. When Congress passed the act of 1863, she said to any 
and ail persons that the Ohio river might be bridged under the terms 
and provisions of the act. Therefore, when the défendant companies, 
in pursuance of that act, erected the bridge complained of, according 
to its terms and provisions, their rights became vested, of which rights 
Congress only could deprive them upon terms of just and équitable com- 
pensation. The bridge, being private property, could not be taken for 
public use, except upon indemnifying the OAvners for its value. The 
acceptance of the act of 1862 by the défendant companies, and the 
érection of the bridge under it, became, in law, a binding contract be- 
tween the parties which this court must recognize and enforce. To hold 
otherwise, in the view the court takes of this case, vvould be unconsti- 
tutional and "impairing the obligation of contracts." McGahey v. 
Virginia, 135 U. S. 692, 10 Sup. Ct. 972, 34 L. Ed. 304. It is claimed, 
however, that the act of 1862 was merely a license to any one who 
wished to avail himself of the grant it contains, upon complying with 
its terms and provisions. I cannot concur in this position. The Unit- 
ed States, in their sovereign capacity, passed this act, which was a 
grant of power to the défendant companies for the benefit of the public 
and to promote Interstate commerce, and, so long as the property is 
used for the benefit of the public, the court must protect the right of the 
défendant companies. Of course, it follows that, when the bridge 
ceases to be used for the benefit of the public, the power exists to re- 
voke the grant. 

The court is asked to award its restraining order and enjoin the 
défendants and their agents from constructing or proceeding to con- 
struct the contemplated bridge across the Ohio river between Parkers- 
burg and Belpre. The answer dénies that they are constructing a 
new bridge across the river, but that the défendant companies are 
merely rebuilding the superstructure on the présent piers and abut- 
ments, without altération. This is shown to be the fact by the évi- 
dence filed in the case. Under the bill, answe^, and exhibits in the case 
it does not appear that the défendant companies are building a new 
bridge, nor does it appear that the new superstructure in any wise 
affects or impedes navigation. When the new superstructure is placed 
in position, it will rest on the same piers upon which the présent super- 
structure rests. What would a restraining order, if granted, accom- 
plish? Certainly it cannot be said that the présent superstructure in 
any respect interfères with the ordinary navigation of the river. The 
granting of an application for an injunction will not remove the piers 
in the river or the présent superstructure on' the piers, nor does it appear 
from the évidence that the new superstructure will interfère more with 
the navigation of the river than the présent superstructure. Certainh' 
the right to repair the bridge, to alter it or to improve it, for the 
safety of the public, is incident to the power to build it. 

It must appear from what we hâve said that an injunction furnishes 
no remedy for the grievances complained of in the bill. This is the 
third application that bas been made for an injunction, before the 
judges of this court, against the Baltimore & Ohio Railroad Company, 



EVANSVILLE & H. TRACTION CO. V. HENDERSOX BRIDGE CO. 973 

jnvolving the act of 1862. Judge Goff heard the case of the United 
States against the Baltimore & Ohio Railroad Company, which was 
an application for an injunction to prevent reconstruction of the Ben- 
wood Bridge. He dismissed the bill on March 27, 1900. Judge Goiï 
and I heard the case of the Baltimore & Ohio Railroad Company against 
Leidecker, one of the United States engineers, in which the same ques- 
tion was involved, in which, upon a review of the case decided by Judge 
Gofif as well as the case then under considération, we reached the con- 
clusion that the United States could not interfère with the reconstruc- 
tion of the superstructure of the bridge which was built under the act 
of 1862. And now we hâve this application, which I hâve under con- 
sidération, involving the same question. It would seem to me that the 
action of the court heretofore had in préviens cases should be adhered 
to in this case. In ail the cases the judges of this court, either sitting 
alone or together, hâve reached the conclusion that the act of 1872, and 
those acts subséquent thereto, do not in any wise affect the rights of 
the Baltimore & Ohio Railroad Company in relation to any and ail of 
the bridges built under the act of 1863. 

For the reasons assigned, the court is of the opinion to refuse the 
injunction in this case, and suggests that the only remedy is to apply 
to Congress for an act to remove the bridge, if it is such an obstruction 
to navigation as to justify their action, upon such terms and conditions 
that the Baltimore & Ohio Railroad Company should receive compensa- 
tion for the destruction of the bridge. 

Motion for injunction is refused. 



EVANSVILLE & H. TRACTION CO. v. HENDERSON BRIDGE CO. 
(Circuit Court, W. D. Kentueky. Deeember 24, 1904.) 
States— Statute Reoulatiis-g Use of Interstate Bridge— Limit of Jtjbis- 

DICTION. 

A statute of Indiana cannot give a right to use a bridge across the Ohio 
river' beyond low-water mark, which coustitutes the boundary Une of th(- 
State. 

l'EDEEAL Courts— Jueisdtction—Bnj?orcing Rights under Statute oj- 
Anotiibr State. 

A fédéral court in Kentueky cannot enforce rights given by a statute of 
Indiana with respect to the use of so much of a bridge aeross the Ohio 
i-iver as is situated within the state of Indiana. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 806, 807.1 

Railroads— Kentucky Statutes— Rights of Foeeign Corporation. 

Const. Ky. § 211, provides that no railroad corporation oi-ganlzed under 
the laws of another state, dolng or proposing to do business in the state. 
shall exercise the right of eminent domain or acquire right of way or reai 
estate until it shall incorporate under the laws of the state. Ky. St 1903, 
§ 841, provides that any such corporation "may, for the purpose of possess- 
Ing, controlling, maintalning, or operating" a railway in the state, Incor- 
porate by flling Its articles of incorporation as thcrein specified; section 
763 provides the manner of organizlng railroad corporations in the state; 
and section 765 provides that no railroad corporation of another state 
shall exercise the power of eminent domain, or acquire right of way, or 
purchase or hold land for railroad purposes, until it shall hâve beeome 
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organlzed as a corporation of the statein conformity with section 703. 
Held, that under sald provisions, as constrned by the highest court of the 
State, a forelgn railroad corporation, whlch bas merely complled with 
the provision of section 841 by filing its articles of Incorporation, acquired 
thereby only the right therein given to "possess, control, maintain, and 
operate" a railroad in the state, and that it had no power to exercise the 
right of eminent doniafù, or to hâve the property of another subjected to 
its use by légal proeeedings, uniess it became a t'ull Kl^entucky corporation, 
by orgânizing as such under section 763. 

4. SAME— SUBJECTING TO USE PEOPEBTY OF ANOTHEE COMPAKY. 

While a public service corporation, like a railroad company, is bouml 
to render to the public certain services appropriate to its particular fuuc- 
tions, it is npt boimd to permit its property to be subjected touse by a 
rival corporation, uniess by express statutory enactment and by due pro- 
cess of law thereunder. 

[Ed. Note. — For cases in point, see vol. 18, Cent. Dig. Eminent Douiaiis. 
§§ 111-113.] 

In Equity. On demurrer to bill. 
See 132 Fed. 402. 

Du Relie & McHenry and Edwin C. Henning, for complainant. 
Helm, Bruce & Helm, Reuben A. Miller, and Wilbur F. Browder, 
t'or défendant. 

EVANS, District Judge. The complainant, by its bill, seeks the de- 
cree of the court that the défendant shall give the complainant the right 
to connect its tracks with those of the défendant at or near the Ken- 
tucky end, and also at or near the Indiana end, of defendant's bridge, 
and thereafter to permit complainant to equip the bridge for the opéra- 
tion of an electric railroad, and to run and operate its cars across the 
Ohio river on and over defendant's bridge. The bill further seeks the 
judgment of the court compelling the parties to make an adjustment bc- 
tween themselves of reasonable tolls for the servitude to which the 
bridge is to be subjected for complainant's benefit, or else for the court 
to adjust those tolls by its decree. The claim to thèse matters of reliet 
is made by complainant upon several grounds, one of which is that 
under the law of Indiana, the benefits of which défendant has accept- 
ed, the bridge is a public highway, and is adapted to the complainant's 
uses. The défendant has demurred to the bill upon six grounds, tho 
fifth of which was abandoned, and need not be further noticed. 

Many important questions were raised in the very interesting argu- 
ment at the hearing of the demurrer. One was as to whether the 
bridge was "adapted" to complainant's uses, within the meaning of that 
Word as used in the Indiana statute. On its face the bill shows that, 
at least at présent, the bridge is not in fact adapted to the uses of the 
complainant, which it is averred intends to impel its trains or cars by 
electricity as its motive power; but in the alternative it is claimed by 
complainant that it may, in certain contingencies, use steam for that 
purpose. While in the ïirst aspect of the question the bill may affirma- 
tively show that the bridgé is not yet adapted to the uses of the com- 
plainant, still in the other aspect it does not, and on demurrer we feel 
inclined to take the view that this is a question of fact, rather than one 
of \3.\v merely, and therefore to be determined upon the évidence, and 
not on demurrer. 
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Beyond this, however, is the question, much discussed at the hearing, 
as to whether the Indiana law can hâve any controUing efïect upon the 
propositions involved in the case. Neither by virtue of its enactment 
by the Indiana Législature, nor by the lesser matter of its acceptance 
by the défendant, could Indiana law hâve any vigor south of the lovv- 
water line on the Indiana side of the Ohio river, which line is the 
boundary limit of the state of Indiana and of its jurisdiction. Even 
assurhing that defendant's bridge is a public highway in Indiana, the 
laws of that state and the consent of défendant to accept the benefits 
thereof cannot give any vigor to those laws in Kentucky. The mère 
acceptance of their benefits by a Kentucky corporation, with the con- 
sent and under the authorization of this state, does not bring those 
laws across the Ohio river even on a bridge. This seems clear enough, 
and, if the court be correct in that conclusion, the provisions of the 
Indiana law, both as respects the uses to which the Indiana end of the 
bridge may be put and as to the duties of the défendant in Indiana, 
may be laid out of considération, leaving us only to deal with the rights 
of the complainant and the duties of the défendant in this state, as they 
may be fîxed by or as they may dépend upon the laws of Kentucky 
alone. It may be inconvénient to hâve to bring two suits — one in 
Kentucky and one in Indiana — to obtain complète relief in a given 
instance ; but that considération cannot give this court any jurisdiction 
beyond the limits of this district nor within those of any other state. 
When a railroad extends through several states, it may, for example, 
be necessary, in enforcing a mortgage upon it, to hâve ancillary or other 
proceedings simultaneousiy going on in several , states ; but the incon- 
venience of such a course cannot usually affect its necessity, though 
comity and judicial courtesy may, by harmonious action, reduce the 
inconvenience to the minimum. 

The demurrant contends that under the law of Kentucky the com- 
plainant has manifested no right to any part of the relief it seeks. 
Necessarily, if this be true, the demurrer niust be sustained, but other- 
wise not. This bring's us to the considération of the constitutional and 
statutory provisions of Kentucky law applicable to the subject. Section 
211 of the Constitution of Kentucky is as follows: 

"Sec. 211. No railroad corporation orgaiilzed under tiie laws of any other 
stîite. or of the United Stntes, and doing business, or proposing to do business, 
in this state, shall be entitled to the benefit of the right of eminent domain 
or hâve power to acquire the right of way or real estate for dépôt or other 
uses, untii it shall hâve become a body corporate pursuant to and in accord- 
ance with the laws of this commonwealth." 

The statutory law governing railroad corporations is embraced in 
article 5 of chapter 32 of the Kentucky Statutes of 1903, covering sec- 
tions 763 to 842, inclusive, of that volume. Sections 763, 765, and 841 
are in full as follows: 

"Sec. 763. Any number of persons, not less than seven, may associate to 
form a corporation for tlie purpose of constructing, operating and maintaining 
a railroad. Such persoas shall exécute articles of incorporation, which shall 
specify the name of the proposed railroad, the uumber of years the corpora^ 
tion is to continue, the amount of Its capital stock, and the number of shares 
into which the same shall be divided; the number of directors, which shall 
not be less than flve nor more than fifteen, and their names; the places from 
and to which, and the uame of each couuty into or through which It is in- 
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tended to be constructed, and Its length as near as may be. Eaeli subscrlber 
to such articles shall set opposite hls name bis place of résidence and tbe 
flumber of shares subscribed by hlm. Whenever two bundred and flf ty dollars 
par mile bas in good faitb been subscribed, and twenty per cent, thereof paid 
in in cash, to tbe persons named in the articles as directors, and au affldavit 
made to tiiat effect by two of said named directors and attached thereto, a 
copy of said articles and affldavit shall be filed In the office of the Eailroad 
Commissloners, and in the office of the Secretary of State; and when a cer- 
tiflcate of such fact is delivered by the said offlcers to the incorporators, the 
persons who hâve subscribed such articles shall be a body corporate by the 
name specifled in the articles, and as such may sue and be sued, coutract and 
be contracted with, bave a seal, and change the same at pleasure; may eleet 
or appoint directors, who shall choose from their number such offlcers as may 
be necessary; may requlre from any officer or employé a bond for tbe faitb- 
ful discharge of bis duties, and prescribe such by-laws for its goverument, 
and exercise such powers as are necessary to the conduct of its business not 
ineonsistent with law." 

"Sec. 765. No railroad corporation, organized or created by or uuder the 
laws of any other state, shall hâve the right to condemn land for, or acquire 
tbe right of way for, or purchase or hold land for its dépôts, tracks, or other 
purposes, until it shall hâve first flled in the office of the Secretary of State 
of this State, In the manuer provldéd in the first article of thls chapter, its 
aceeptanee of the Constitution of this state, and shall hâve become organized 
as a corporation under the laws of thfe state, wblcb it may do by flling in the 
office of the Secretary of State and the Railroad Commission articles of in- 
corporation in the manner and form provided in section seven hundred and 
sixty-three of this article." 

"Sec. 841. No company, association or corporation created by, or organized 
under, the laws or authority of any state or country other than this state, 
shall possess, control, maintaln or operate any raiiway, or part thereof, in 
thls state untll, by incorporation under the laws of this state, the same shall 
hâve become a corporation, citizen and résident of thls state, Any such com- 
pany, association or corporation may, for the purpose of possessing, con- 
troUing, maintainlng or operating a raiiway or part thereof in thls state, 
become a corporation, citizen and résident of this state by being incorporated 
in the manner following, namely: By flling In tbe office of the Secretary of 
State, and in the office of the Railroad Commission, a copy of the charter or 
articles of incorporation of such cOmpany, association or corporation, authen- 
ticated by Its seal and by the attestation of Its président and secretary, and 
thereupon, and by virtue thereof, such company, association or corporation 
shall at once become and be a corporation, citizen and résident of this state. 
The Secretary of State shall issue to such corporation a certiflcate of such 
incorporation." 

If the Kentucky Court of Appeals has given any construction to those 
sections, this court is bound to foUow it, and will, of course, do so ; 
for the rights pi the complaînant and of the défendant alike must in 
this case dépend upon the laws of this state and their construction by 
its highest court. Only one opinion of that court construing those 
sections at ail pertinent to this case has been called to my attention. 
That opinion was rendered on the 2d of the présent month in the case 
of Cincinnati, New Orléans & Texas Pacific Railroad Co. v. Common- 
wealth of Kentucky, 83 S. W. 563 ; and it seems to me to be quite 
important at this point. It was there held that by proceedings under 
section 841 a corporation of another state would become "naturalized," 
and in that status only was a corporation in Kentucky, and consequently 
did not become liâble to an organization tax. The court further held 
that only under section 763 did a railroad corporation become what may 
be styled, f or- corivenient distinction, a "native" corporation. Possibly 
a similar resuit might follow if full compliance were made with section 
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165, because that would expressly involve, also, compliance witli sec- 
tion 763. The construction thus given to thèse statutory provisions 
may hâve an important, and possibly a controlling, bearing upon the 
question now before us. It is nowhere claimed, in the bill of complaint 
or in the argument, that the complainant ever organized in Kentucky 
under or pursuant to the provisions of 763, or that it is now a native 
corporation. The utmost that is shown by the bill is that the com- 
plainant "naturalized" under section 841, and this brings us squarely 
to the point of ascertaining and determining whether what the Court of 
Appeals has designated as a "naturalized" corporation has, by the 
process of becoming such, acquired the right to hâve the relief insisted 
upon in the prayer of the complainant's bill. What may be called a 
"native" corporation under section 763 has given to it certain specified 
powers set forth in that section. What is called a "naturalized" cor- 
poration, under the construction given by the Court of Appeals to sec- 
tion 841, has, by that section, been expressly given the power of "pos- 
scssing," "controlling," "maintaining," and "operating" a railway, or 
part thereof, in this state. Thèse powers, and ail that can fairly be im- 
plied f rom the language used, are given upon the express condition that 
copies of the articles of incorporation, authenticated in due form as pre- 
scribed, are fîled in the office of the Secretary of State and in the office 
of the Railroad Commission. If a corporation organized in another 
state also organizes in Kentucky in accordance with the provisions of 
section 763, in addition to filing its articles of incorporation with the 
Secretary of State and the Railroad Commission, then under that com- 
bination of circumstances, under section 765, it has the power and right 
to condemn land, or acquire right of way, or purchase or hold land 
for its dépôts, tracks, and other purposes. But thèse powers, by the 
express language of section 765, are only given when the foreign cor- 
poration not only files a copy of its articles of incorporation, but also 
organizes under section 763 ; and, as we are powerless to eliminate 
that clause, it seems to us to be perfectly plain that there is no escape 
f rom the conclusion that compliance with it is essential before any rights 
are acquired, except those given by section 841. 

As before observed, the complainant never organized as a native cor- 
poration under section 763. It has done no more than comply with the 
provisions of section 841, and it would seem inevitably to follow that 
it can claim none of the powers given by section 765, because that sec- 
tion, to say nothing of secti'ôn 311 of the Constitution, expressly forbids 
the exercise of certain powers until the corporation has organized (un- 
der section 763) into what we hâve called a "native" corporation. B>' 
simply naturalizing under section 841, however, the complainant did 
acquire the rights and powers given by that section, which, as I hâve 
stated, include the power of possessing, controlling, maintaining, and 
operating a railway in this state. While in this mode and under this 
section complainant has doubtless acquired the rights last indicated, 
those powers do not seem to me to embrace, nor by any fair construction 
to include, any one of the items of relief prayed for in complainant's 
bill. Prima facie, at least, they would seem only to include the right 
to possess, control, maintain, and operate a railway, the title or right to 
134 F.— 62 
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whicli the complainant may in some form acquire by voluntary lease 
or purchase. It will be observed that section 211 of the state Consti- 
tution places certain prohibitions upon législation. Thèse prohibitions 
are not violated by section 841, which gives foreign or naturalized 
corporations certain powers upon certain conditions therein specifîed, 
and which complainant bas coniplied with. Section 763 deals only 
with corporations organized in Kentucky, and it may be quite true, as 
argued by the learned counsel for the complainant, that section 765 
was a later and amendatory enactment ; but, even if that be true, it in 
no way conflicts with the two other sections we hâve named. It merely 
expands the previous law, and allows foreign corporations to hâve cer- 
tain powers, which they othervi'ise could not acquire, but does this 
upon certain conditions, one of which is that they shall comply with 
the provisions of section 763, which is expressly named in section 765. 
We hâve no doubt that section 211 of the Constitution authorizes both 
section 841 and section 765, one of which gives certain rights upon one 
condition, and the other of which gives additional and further rights 
and powers upon other and superadded conditions. I do not doubt 
that it was perfectly compétent under the state Constitution for the 
Législature to make this différence. 

It may be remarked in this connection that what is demanded by com- 
plainant by its bill is closely akin to the exercise of the right of eminent 
domain, namely, the right to hâve the property of another subjected 
to complainant's use; and I find in the Kentucky Constitution and 
statutes no power given to a corporation situated precisely as the com- 
plainant is situated to exercise that right, directly or indirectly. The 
right to use property belonging to one corporation acquired at its 
own expense cannot be obtained from an unwilling owner by another 
corporation, especially one that is foreign, otherwise than under express 
and positive law; and while a mère naturalized corporation has been 
given certain rights and powers by statute in Kentucky, no provision — 
certainly no express provision — has been made for granting to the 
complainant the rights it asks the court to enforce in this suit. And, 
while fully recognizing the well-known doctrine that public service cor- 
porations are bound to render to the public certain services appropriate 
to the particular functions of the corporation, that doctrine has not been 
supposed to reach far enough to make the corporation serve the pur- 
poses or be subjected to the uses of a mère rival in business. One 
water company or one téléphone company or one telegraph company 
or one street railway company or one railroad company, while bound 
appropriately to serve the gênerai public, cannot, unless under express 
statutory enactment and by due process of law thereunder, be compelled 
to give its property to the uses and benefits of a rival, except by some 
form of condemnation. The rival is not, ordinarily, to be included in 
the tenu "gênerai public." See, especially in this connection, EHiott 
on Railroads, §§ 922, 974, 1084, and cases cited. In short, it seems 
to me that the entire relief prayed for is beyond the power of the court 
to give to this complainant in its présent situation. 

Section 216 of the state Constitution was also cited in the argument. 
That section provides : 
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"Ail raîlway, transfer, belt lines and rallway bridge companles shal! allow 
the tracks of eaeh other to unité, Intersect and cross at any point wliere such 
union, intersection and crossing is reasonable or feasible." 

The provisions of that section we conceive would become important 
if the complainant had enforced or obtained a physical connection of its 
tracks with those of the défendant, or had enforced or obtained a cross- 
ing. If, under those circumstances, it had become necessary to prépare 
a decree, or to détermine whether the complainant could go furtlîer, 
and pass over and along the defendant's bridge as part of its track, 
we could then construe section 216. But it seems to be toc far ahead 
at présent to demand further considération. 

It is also urged that complainant has no railroad track, nor a grade 
for one, prepared at any point, and it is contended that this is a moot 
suit, in which judgment is sought upon an abstract proposition. It 
is quite true that the bill shows that complainant has donc nothing, ex- 
cept to survey, locate, and stake off its line from Evansville, Ind., to 
Henderson, Ky., including as a part thereof defendant's bridge, over 
and along the entire length of which and its approaches the complainant 
proposes to hâve its railroad; but it does not appear that by the time 
of final hearing, if this case should proceed that far, complainant's 
tracks might not be completed up to those of the défendant. Hence. 
on the demurrer, this question has not seemed to be very urgent or dé- 
cisive, although the matter thus urged might be most important if this 
were a motion for an injunction pendente lite, or if we were now deter- 
mining this action upon its merits at a final hearing, instead of passinp; 
upon a demurrer to the bill. Certainly, if at the final hearing it were 
made to appear that complainant still had no track laid, nor grade either 
completed or begun in good faith, it might be most important to con - 
sider whether complainant would be entitled to an injunction, which 
might then appear from those circumstances to be upon a spéculative 
case, and relief which, in the sound discrétion of the court, should be 
denied. But this phase of the case may well be postponed. 

As it is in the actual case before us, it seems to me that the bill is 
without equity. The demurrer will Iherefore be sustained, and the bill 
dismissed, with costs, uniess there is a désire to amend it. 



In re MacNXCHOL CONSTRUCTION CO. 

(District Court, E. D. Virginia. January 28, 1905.) 

Bankrtjptcy— Involuntary Bakkeupt— C0N.STRUCT10N Company. 

A construction company engaged in constructing bridges, wbarves, bulk- 
heads, and driving piles for foundations for buildings, etc., cannot be ad- 
.iudged an involuntary bankrupt under Bankr. Act July 1, 1898, c. 541, § 
4b, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423], as a corporation engaged 
in "manufacturing, trading, or mercantile pursuits." 

[Ed. Note. — What persons are subject to bankruptcy laws, see note to 
Mattoon Nat Bank v. Bank, 42 C. 0. A. 4.] 

Upon Involuntary Bankruptcy Proceedings. 
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A. B. Seldner, I. W. Ëason, and T. D. Savage, for petitioning 
creditors. 

N. T. Green and R. T. Thorp, for W. H. Venable, trustée under 
assignment. 

WADDILIy, District Judge. This is an application on the part 
of certain creditors of the MacNichol Construction Company to 
hâve adjudicated the said company an invohuitary bankrupt, be- 
cause of an assignment made by the company with préférences 
to certain of its creditors. The company answers, admitting the 
assignment, but insists that it cannot be adjudged an invohm- 
tary bankrupt, because it is not included in the class of corporations 
which can be so adjudicated, within the nieaning of section 4, sub- 
sec. "b," Bankr. Act July 1, 1898, c. 541, 30 Stat. 547 [U. S. Comp. 
vSt. 1901, p. 3423], as amended bv Act Feb. 5, 1903, c. 487, § 3b, 32 
Stat. 798, pt. 1 [U. S. Comp. St. Supp. 1903, p. 410], wliich sub- 
section is as follows : 

"(b) Any natural person, except a wage-earner, or a person engaged 
cbiefly In farming or the tillage of ttie soîl, any unlncorporated company, and 
any corporation engaged principally in manufacturing, trading, printing, pub- 
lishing, mlning, or mercantile pui-suits, owing debts to the amount of one 
thousand dollars or over, may be adjudged an involuntary banlirupt upon 
default of an impartial trial, and shall be subject to the provisions and enti- 
tled to the beneflts of this act * * *" 

Tire sole question to be determined by the court upon the évi- 
dence and pleadings is whether the défendant corporation is one 
engaged principally in manufacturing, trading, or mercantile pur- 
suits, within the meaning of this section. Confessedly, it is not 
covered by any other of the designated companies named in the 
act, naniely, mining, printing, or publishing companies. The words 
"manufacturing, trading, or mercantile pursuits" would likewise 
exclude this company, unless an unnatural meaning should be given 
to such language, or an unusual interprétation of the word "man- 
ufacturing" applied. It is true that to the word "manufacturing," 
tuider the présent bankruptcy act, a very libéral interprétation has 
bcen given by many of the text-writers and some of the courts (an 
interprétation perhaps justified by the facts in the particular cases 
refcrred to) ; but it is to be doubted whether any of the cases (cer- 
tainly unless it be the case of In re Niagara Contracting Co. [D. C] 
127 Fed. 782) goes far enough to cover such a case as the one under 
considération. Of that case it may be said that it was exceptional 
in its character, in that it was an effort to set aside an adjudication 
long theretofore had, because the company was not such a one as 
should hâve been adjudicated. The président of the company now 
in question, in answer to an inquiry as to what the company was 
principally engaged in, said: "We build bridges, build wharves, 
build bulkheads, and drive piles for foundations for buildings;" and 
in answer to a further question, the witness said his company had 
no regular workshop, but an office; and further described his busi- 
ness as follows : 

"Q. In building bridges, do you only build the bridge under contract? 
For instance, where a county wanted a bridge, you would construct it? A. 
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That Is ail — whcre the city councll or any otber corporation waiited a brklsf- 
Q. And you undertake to construct and build that bridge? A. Yes, sir; fur- 
iiish ail the materials for and build, and then vve would supply the tools. 
Of course, we hâve nothing to build with except tools, and \\e would supply 
the other part, and turn it into this work. Q. But you did nothing to the 
bridge until you had contracted with some person to put it up? A. That is 
right. We only trame them as we put them together. Q. Who dld you build 
bridges for chiefly? A. I built them for railroads and turnpike companies 
and private Individuals ; that is, différent corporations — land corporations, 
etc. By Mr. Green : Q. This pile-driving business in the construction work 
you did for other people, like the city of Norfolk? A. ïes, sir. Q. Did you 
Gver do any work for the city of Norfolk? A. Yes, sir; I was buildinst 
Mahone's Lake Work^building the bulkhcad. Q. You uever had any place, 
except some office, for your business. A. Not a thing anywheres only au 
ofiice. Q. In other words, did you earry your tools with you from place to 
place? A. Yes, sir; and had a différent place for tool place, and took them 
as we wanted them. By Mr. Eason: Q. Your machinery was ail portable? 
A. Yes, .sir. Q. AU of your machinery portable? A. Yes, sir." 

It will thus be .seen in this case that no élément of manufactur- 
ing entered into the work performed by this company ; that is to 
say, such as might hâve occurred with a large bridge establishment, 
where regular shops were maintained and operated for the purposc 
of manufacturing the structural parts of bridges, viaducts, etc., and 
the building proper would be the mère putting them together ai 
the place of érection. Hère bulkheads were constructed, wharves 
were built, bridges were put up, the timber being in each case pur- 
chased under contract or otherwise, and brought to the place wherc 
it was to be used, and then and there incorporated into the bridge : 
not unfrequently b}' the driving of a pile as eut in the forest. The 
petitioning creditors rely especially upon the case of Columbia 
Iron Works v. National Lead Co. and Others, 127 Fed. 99, 62 C. 
C. A. 99, 64 L. R. A. 645. In that case the corporation was char- 
tered to construct and repair vessels, carry on a gênerai shipbuild- 
ing and ship-repair business, construct and operate a marine dry 
dock, etc., and its principal business consisted in the building of 
large steel vessels and repairing others. The corporation there was 
held liable to be adjudicated a bankrupt. This case, however, is 
readily distinguishable from that. The work incident to building 
steel vessels and in repairing others was largely, in the nature of 
things, work of a manufacturing character, and the company there 
maintained a large plant for the purpose of manufacturing the ma- 
terial from the raw state by hand labor and machiner}', etc., into 
forms, shapes, and designs requisite for the construction and re- 
pairing of vessels to be used in the commerce of the country. The 
case expressly recognized a distinction, which would seem to in- 
clude work of the character hère under considération, from that 
included in that case. It says : 

"The distinction would seem to run along the line of those articles which 
are more or less fixed in place, and not ordinarily the subjeet of bargain 
and sale, as articles of commerce, as distinguished from those which arc 
movable and ordinarily regarded as subjects of manual transfer — articles 
of trade in the common course of mercantile business." 

The nature of the work to be performed in this case was of a 
permanent character, and in every instance affixed to the soil. In 
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other words, it was work clearly of construction, as distîngtiîshed 
from manufacture; and to include this company in the classes that 
are the subject of bankruptcy would not only give to the language 
of the bankrupt act in the enumeration of the incorporated com- 
panies subject to its provisions a strained and unnatural interpré- 
tation, but would, in effect, add an important class of companies 
not covered by the act at ail. A construction company, in the sensé 
of doing construction work, is a company clearly distinguishable 
from a manufacturing company, and the word "manufacturing," 
by no natural meaning, should include such latter company ; and 
since a construction company for the purpose of structural work 
is as much an independent company as a manufacturing company 
is for manufacturing purposes, the former company should not be 
included within the words "trading or mercantile pursuits." 

The court is not unmindful of the fact that there would seem to 
be no good reason why a construction company as well as a man- 
ufacturing company should not be subject to the provisions of the 
bankrupt law; and the possible injustice that may arise from the 
fact that the former company, as in this case, can prefer certain 
of its creditors, to the exclusion of others, whereas like action on 
the part of a manufacturing company would be avoided by the bank- 
rupt act. The reply to this is that Congress has so enacted, and 
the courts hâve only to administer, and not make, the laws. 

Counsel for petitioners, in support of the libéral construction of 
the language of the bankruptcy act, hâve, in addition to the fore- 
going citations, referred to Collier on Bankruptcy (4th Ed.) pp. 56, 
57, and Commonwealth v. Keystone Bridge Co., 156 Pa. 500, 27 
Atl. 1 ; and the défendant company to Hughes, Fed. Juris. 86 ; In 
re Minnesota & Arizona Construction Co. (Ariz.) 60 Pac. 881 ; In 
re New York & West Chester Water Co. (D. C.) 98 Fed. 711. With- 
out attempting to review thèse décisions at length, it may be said, 
in passing, that a critical examination of those relied upon to main- 
tain the right to adjudication in this case will demonstrate that in 
each of the cases in which an adjudication was had, the business 
of the company adjudicated bankrupt was chiefly manufacturing 
in character, as distinguished from structural work. 

The conclusion of the court is that this particular company does 
not belong to the class which may be adjudicated involuntary 
bankrupts, and the pétition asking its adjudication is dismissed. 
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GALLICE et al. v. CRILLY. 

(Circuit Court. E. D, Pennsylvania. January 24, 1905.) 

No. 34. 

Notes— Action against Accommodation Indoeser— Motion fou Judgmejtt 
ON Pleadings. 

Where, in an action against an accommodation indorser, the affidavlt 
of défense sets up a wrltten eontract to whlch plalntlfï was a party, pur- 
suant to whlch the indorsement was made, and under whlch its enforee- 
ment was optional with plalntiff, together wlth tacts dehors the record 
tending to show an élection not to enforce it, the court vvill not undertake 
to construe the eontract, or détermine its effect upon the defendant's 
Uabillty, on a ru le for .iudgment, but will permit the case to proceed to 
trial, that the entlre transaction may be shown. 

At Law. On motion for judgment for want of a sufficient affi- 
davit of défense. 

Beck & Robinson, for plaintififs. 

Thomas R. Elcock and John G. Johnson, for défendant. 

HOLLAND, District Judge. This is a motion for judgment for 
want of a sufficient affîdavit of défense to a claim of $2,501.42, with 
interest from the 14th day of April, 1903, at the rate of 3 per cent, 
per annum, upon a note made by Du Vivier to the défendant, dated 
April 14, 1903, and due May 14, 1904, which note was indorsed to 
the order of Gallice & Co. by the défendant, and, when due, Du 
Vivier failed to pay the same. Suit was instituted for the recovery 
of the amount of the said note, together with protest, against the 
défendant, the accommodation indorser. The défense set forth in 
the affidavit filed by the défendant is (1) that the note is signed by 
"Du Vivier," and not by "Du Vivier & Company," as recited in the 
statement, without any allégation that Du Vivier & Co. traded 
under such a name, or assumed any liability by virtue of such a sig- 
nature ; (2) that Charles A. Du Vivier, one of the firm of Du Vivier 
& Co., for which défendant indorsed certain promissory notes on 
April 14, 1903, has since died, and before the bringing of this suit; 
(3) that no considération whatever passed to the défendant from 
either.Du Vivier & Co. or the plaintiffs for said indorsement, it be- 
ing well known to the plaintiffs that défendant was simply an ac- 
commodation indorser. 

The affidavit of défense refers to a certain agreement entered into 
between the plaintift's, Du Vivier, and the défendant, wherein it 
appears that Du Vivier & Co. were indebted to the plaintiffs in the 
sum of $471,926. The défendant was also a creditor of Du Vivier 
& Co., but for a much less amount. Du Vivier & Company's assets 
were not more than $251,054. It was agreed that the plaintiffs 
would take 29 notes, each for the sum of $2.500, dated April 14, 1893, 
one of which v/as payable to the plaintiffs on the 14th of each 
succeeding month, miaking a total of $75,000, ail of which were to 
be, and in fact vvcre, made payable to the défendant, and by him 
indorsed to the plaintiffs, and, when paid, to be in satisfaction of 
the entire claim of the plaintiffs against Du Vivier; and "it was 
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Rtipulated in this agreement that, if the saîd notes were ail paid 
at maturity, then the plaintiffs would exécute and deliver a gênerai 
release of said indebtedness of said sum of four hundred and seven- 
ty-one thousand nine hundred and twenty-six dollars ($471,926), but, 
in case of default in the payment of any of the said notes, the whole 
of the Said debt, with interest (less any payments made in pursu- 
ance of the said agreement, and any collections by légal proceed- 
ings or otherwise made upon any of said notes), should become due 
and payable forthwith." It is further alleged in the affidavit of 
défense that the first four notes falling due were paid by Du Vivier 
& Co., but since that time seven more of said notes hâve matnred 
and not been paid, upon which no notice of nonpayment by Du 
Vivier & Ce, was given to the défendant, nor had the défendant 
received notice of protest of thèse notes; showing that the plain- 
tiffs did not at the time contemplate holding défendant liable on the 
same. It is further stated that one of the reasons for the spécifie 
terms, as defined in the agreement, was that in the event of the 
failure of Du Vivier & Co. to pay the notes at maturity, and bank- 
ruptcy foUowing as a conséquence, the plaintiffs anticipated a re- 
covery as dividends from the bankrupt's estate on the whole of said 
indebtedness of an amount exceeding the compromise sum or the 
amount of the notes indorsed therefor by the défendant. Upon this 
affidavit of défense, it is alleged that at the maturity of a number of 
thèse notes the action of the plaintiffs was such as to indicate that 
their intention was not to hold the défendant upon his indorsement, 
but to look to the original debtor for a recovery of the entire amount, 
or so much thereof as the assets of the Du Vivier & Co.'s estate 
might pay in case of bankruptcy or otherwise. The notes are made 
to défendant, and by him indorsed to plaintiff. If the defendant's 
liability depended alone on his indorsement, the case would be 
comparatively easy of solution, but the transaction is accompanied 
by an agreement which must be considered in connection with the 
notes. The construction of this agreement, and its effect on the 
defendant's liability as indorser on the notes, is, no doubt, for the 
court; but in cases like this, where facts and circumstances dehors 
the instruments are involved and set up, they frequently are im- 
portant in order to enable the court to properly construe them — 
not to alter their terms, but to properly understand them. In Kerr 
V. Culver, 209 Pa. 14, 57 Atl. 1105, a similar case, the court held : 

"Where, In an action on a bond and an agreement accompanylng the sarae, 
the défendants flle an affidavit of défense denylng absolute liability, averring 
that the transaction Involved only a condltional guaranty, and setting up mat- 
ters dehors the Instruments, which matters, they averred. In equlty and good 
conscience, relieved them from an8werabllll7, the court wlll not, on a rule for 
judgment, attempt to construe the Instruments, but wlll permit the case to 
proceed to trial, so that the whole transaction may be Investlgated." 

Motion for judgment for want of a suflicient affidavit of défense 
U overruled. 
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BARBFR et al. v. LOCKWOOD et al. 

(Dlstritt c — i, D. Connecticut February 13, 1905.) 

No. 1,412. 

1. Admiealty—Pleading— Issues akd Peoofs. 

The proofs of tlie respective parties in admiralty must conform to thé 
.ssues tendered by tlieir pleadings. 
[Ed. Note. — For cases in point, see vol. 1, Cent. Dig. Admiralty, §§ 544- 

556.] 

2. WiiAKVEs— INJURT OF Vessel from Broken Spile— Liabilitt of Wharf 

OWNER. 

A wharf owner held liable for an injury to a barge properly moorcd 
to hls wharf, from settling vvith the falling tide upon a broken spile. 
which eould hâve been discovered and removed by such owner by the 
exercise of a fair degree of eare. 

In Admiralty. Suit for injury of barge at respondents' dock. 

Peter S. Carter, for libelants. 

Warner & Goldschmidt, for défendants. 

PLATT, District Judge. This is an action to recover damages 
which the libelants' barge, the Bright Star, sustained while lying 
at the défendants' wharf at South Norwall<, Conn., on the 13th day 
of June, 1903. The fourth and fifth articles of the libel are the 
important ones: 

"Fourth. That on or about the ]2th day of .Jnne, 1903, the said boat, wlth 
her cargo, properly maniied and equipped, wUile. lying alongside of or off 
from said pier, waiting to discharge, and properly fastened, with the fall of 
the tide her bottom settled upon a sunken spile or rock which was projeetinîr 
alongside of or ofC from said bnlkhead, wharf, or pier, penetrating the bot- 
tom of said boat, and causing her to spring a leak, and she shortly after^ 
wards sank. Said boat had to be raised so that the cargo could be dlscharged, 
and the damages which said boat received required It to be placed on a dry 
dock to hâve said damages repaired. 

"Fifth. That bulkhead, wharf, or pier aforesaid was in an unsafe, dan- 
gerous, and unfair condition, or within the limita of the berth at the said 
place where the libelants' boat was Invited to lay at for the receivlng and 
unioading of loaded boats — a fact which was well known to the respondents. 
and had been known to them for a long time prior to this accident. And as 
yom- libelants are informed and believe, othor boats sustained damages by 
coming In contact wlth the sunken spile or rock." 

The fifth article of the answer is also important: 

"That said boat, properly manned and equipped, with her cargo, was on 
or about the 12th day of June, 190.3, towed by the steamboat of the libelants 
to, and arrived off, said pier, bulkhead, or wharf, in the night soason, and 
that the captain of said steamboat told the captain of said barge to lay his 
said barge a little ofC said pier or wharf, so that when the tide fell said 
barge would settle away from said wharf or pier, where she would lie safely. 
That said barge was not properly or safely fastened to said wharf or pier, 
but was fastened by one Une only from said barge to the northeast corner 
of said pier or wharf, with her bows within, or so that her bows subsequently 
swung away from, said pier or wharf of the défendants and Into an adjoin- 
ing slip of one George Warren, which was not used by the défendants, and 
which they had no right to use, or permit said barge or any other vessel to 
use, and which the défendants did not authorize the libelants or the said 
barge or any person to use, and of which use by the said barge or its captain 
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the défendants had no knowledge. That Inside sald slip of the sald Warren, 
and Inside the harbor Une, and the Une of the eaid wharf or pler, to whieh 
sald barge Bright Star was so improperly fastened, was a sunken spîie, upon 
which said barge rested when the tlde fell, and which spile caused said 
barge, as the défendants belleve, to sprlng a leak, and afterwards to sink ; 
and It became necessary to raise sald barge, so that her cargo could be dls- 
charged and the damage to sald barge repalred." 

It is urged by the libelants that défendants' proof does not cor- 
respond with the facts alleged to hâve been true in said article, and 
should therefore be rejected. Objection was made at the taking 
of the dépositions. 

The law is clear that défendants' testimony miist accord with 
the articles of the answer, just as the libelants' testimony must 
follow the articles of the libel. The parties make up their issues, 
and must stay by them until the end. McKinlay et al. v. Morrish 
et al., 21 How. 343, 16 L. Ed. 100. The view which is taken of this 
case will, however, make it unnecessary td apply strictly the rules 
of admiralty practice. Allusion is made to the matter now for the 
benefit of proctors hereafter. 

The length of the barge Bright Star was 100 feet on deck and 
95 feet on the bottom. It was 23 feet broad on top, and 22 feet on 
the bottom. The ends were square, and it drew, as loaded at time 
of accident, 9^ feet. It was in excellent condition. At low water 
the depth along the front of the wharf was from 4 to 6 feet. At 
high tide it was about 7 feet deeper. The barge was moored, with 
its bows to the north, along the front of the wharf, during the 
evening of June 12, 1893, at about high tide. She was securely 
fastened with four lines. A stout cable was attached to a bunch 
of spiles about 18 feet north of the wharf, and substantially in a 
line therewith. Another cable was fastened to a bunch of spiles 
some distance south of the wharf, and ropes from amidships were 
secured to spiles at the two ends of the wharf proper. The wharf 
had a frontage on the channel of 33.7 feet. The barge was moor- 
ed so that its width was about the middle of the dock, and the bot- 
tom extended about 10 feet beyond the bunch of spiles on the north 
to which the bow was fastened. Having moored the barge with 
care, the master retired to his cabin, and remained there with his 
sick wife. Early in the morning of the 13th it was discovered by 
the captain of the steam tug Portchester, and by a man who was 
sent by défendants to work at removing the coal, that the barge 
was in trouble. She had listed over toward the channel, and was 
being rapidly fiUed with water. The cause of the trouble is unan- 
imously conceded to hâve been that a sunken spile, which had been 
broken ofE below the surface of the water, entered her bow about 
4 feet from the port side of the bottom, and right underneath the 
turn of the bow. The only dispute arises over the exact location 
of that sunken spile. On this point the testimony is quite as con- 
tradictory and unsatisfactory as it usually is in admiralty causes. 
The défendants attempt to show that the sunken spile was certain- 
ly no nearer, and probably a little farther off, the channel than the 
bunch of spiles to which the boat was fastened; that it was some 
10 or 12 feet north of the bunch of spiles, and was on the prop- 
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erty of the next dock owner to the north, one George Warren, 
and beyond the control of the défendants ; and then they argue 
that they cannot be held responsible for a defect in their neighbor's 
wharfage. Thèse things the Hbelants claim that the défendants 
cannot show, because they aîleged an entirely différent state of 
things in their answer; but, as I said at the beginning, it is unnec- 
essary to pass upon that question, because I cannot follow the dé- 
fendants in their contention. I cannot adopt the facts exactly as 
the defend'ants urge them, and I cannot accept the law which they 
seek to apply to the facts which they consider established. 

Hansen was a diver employed by the Baxter Wrecking Com- 
pany, and examined the wreck while the schooner Fly was pump- 
ing out the water. He found the scow canting a very little bit 
offshore, and a little away from the dock. He locates the sunken 
spile as 25 or 30 feet from, and off the end of, the dock. His lo- 
cation of the sunken spile, in so far as it afïects its relation to the 
bunch of spiles then existing, is probably inaccurate, but it certain- 
ly carries it far away frorn the défendants' suggested location. 
Snack, the master, marked the spile when the diver told him about 
it, so as to avoid it later. He puts it 6 feet from the bunch of spiles 
to the north, and about 6 or 7 feet on an offshore slant from them. 
Smith, for défendants, places it a little out from line of dock, 6 or 7 
feet northeast. Reid, one of the défendants, was told by the diver 
where the spile lay, and he places it at or near "X" on défendants' 
map. This map only represents guesses as to the actual location 
of the sunken spile and of the bunch of spiles to which the bov.- 
of the scow was fastened, for the former is said to be "about at 
X," and the latter had disappeared before the surveys for the map 
were made. 

From ail the testimony, I conclude, that the sunken spile was 
from 6 to 10 feet northerly and a little easterly from the original 
bunch of spiles. It is not important, however, whether it was a 
little easterly of, or on a line with, or a little westerly of, a line 
along the edge of the dock, continued northerly through the bunch 
of spiles. The libelant was invited to use the dock as a mooring 
place, and for the delivery of freight. It was also invited to fasten 
its scow to the bunch of spiles on the north. The scow was so con- 
structed that it could not hâve been properly moored at such a nar- 
row dock without extending at least a dozen feet northerly of that 
bunch of spiles, and a very slight outward swing of the stern 
must inevitably hâve thrown the bow somewhat to the westward of 
a line following the face of the dock, and continued to the north. 
It may also be fairly assumed that the bunch of spiles was a little 
further toward the west than appears on the map. 

The proprietor of a dock has no right to invite a boat to use 
that berth for business purposes when the situation is such that 
no work can be done there without exposing the boat to great 
danger from an existing defect, which could hâve been discovered 
and removed by the exercise of a fair degree of prudence. To per- 
mit so dangerous an object as the sunken spile to remain where 
an}'- person has attempted to locate it constitutes a breach of duty 
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and an act of négligence for which the défendants miist respond. 
There is no évidence wortliy of discussion which shows that the 
libelants were at fault in any respect. 
Let a decree be entered for the hbelants. 



UNITED STATES V. JQE DIOK. 
(District Court, E. D. Pennsylvanla. February 4, 1905.) 

1. Chinese Exclusion— Minor Son of Merchant— Effkct of Father's Re- 

TUBN To China. 

A Chinese minor lawfully entering the United States as the son of a 
Chinese merchant domiciled in this country lost such status ou the return 
of his father to China to remain permanently, leaving the son, who was 
Btill a minor, in this country, and his status thereafter was determiiied 
by his own occupation. 

[Ed. Note. — Citizenship of the Chinese, see notes to Gee Fool: Sing v. 
United States, 1 C. C. A. 212 ; Lee Sing Far v. United States, 35 C. C. A. 
332.] 

2. Same—Registeation Acts— Effect of I/ABorer's Minoritt. 

The fact that a Chinese laborer was a minor 19 or 20 years old at the 
time of the passage of the registration acts did not exempt him from the 
duty of registerlng thereunder. 

Appeal from Order of Déportation. 

J. Whitaker Thompson and Jasper Yeates Brinton, for the United 
States. 
Kred Taylor Pusey, for défendant. 

J. B. McPHERSON, District Judge. Assuming the testimony of- 
fered in this case to be true, and regarding it in tlie light most favor- 
able to the appellant, it establishes thèse facts : Joe Dick was born in 
China in 1874. In the same year his father, Joe Kin, came to the 
United States, and either then or soon afterwards began trading as a 
merchant in San Francisco. In 1882 the father sent for his son, and 
the boy was brought over by a cousin, Joe Sing, and went to live in 
his father's house and family. In 1886 the father sold out his interest 
in the business, left the country permanently, and went back to Cliina, 
where he has since remained. Joe Dick declined to accompany his fath- 
er, and, being thrown upon his own resources, began at once to earn 
his living by manual labor; first as a farm hand in California until 
1898, and since that time as a laundryman in the city of Philadelphia. 
He knew that laborers were required to register by the acts of 1892 
and 1893, but did not ask for a certificate, his only excuse being that 
he "did not hâve any money then." In thèse years he was 18 and 19 
years old. 

The government concèdes that if, when the acts of 1893 and 1893 
were passed, the appellant was privileged to reniain in this country as 
the minor son of a Chinese merchant, he is not now liable to déporta- 
tion, since, to quote from the government's brief, "it was evidently not 
the intention of the registration acts to require those to register who in 
the eye of the law were not laborers at the date of the passage of the 
acts." The crucial fact, as it seems to me, in determining how far the 
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appellant was privileged at tlie date of the registration acts, is his fath- 
er's return to China with intent to remain in that country, and his 
actual résidence there from 1886 to the présent time. What effect 
did this severance of the actual family relation hâve upon the appellant's 
status? lie came into the country lawfully as the minor son of a 
résident merchant (United States v. Gue Lim, 17G U. S. 4C8, 20 Sup. 
Ct. 415, 44 L. Ed. 644), and, so long as that status continued he was en- 
titled to remain. Whether he could hâve acquired an independent 
status for himself as a laborer during his minority, if his father had 
remained in the United States and had gone on with his business, need 
not be determined. The question now is whether his status as the 
minor son of a résident merchant continued during the rest of his 
minority, although his father had ceased to be a merchant, had broken 
up his household, had abandoned the support of his son, and left the 
United States without the intention to return ? In my opinion, the ap- 
pellant's privilège ended with the disappearance of tlie facts on whicii 
it was founded, and thereafter his status, for présent purposes, was such 
as he himself chose to make it. His father emancipated him by the 
convincing act of turning him loose upon the world to shift for himself, 
and it would be anomalous, indeed, to hold that after such a rupture 
of the family relation the court must treat the relation as if it were still 
unimpaired. If the court is thus bound in spite of the truth, the fiction 
should also be applied under other circumstances, although the appel- 
lant, I suppose, would hardly contend that, if his father had been a la- 
borer, his own status as a laborer's son (United States v. Chu Ciiee, 93 
Fed. 797, 35 C. C. A. 613) would bave persisted, although, after the 
father had gone away, the appellant had become a merchant, and 
was engaged in that business when the registration acts were passed. 
The case of United States v. Chung Shee (D. C.) 71 Fed. 278, is not in 
point. There a Chinese woman, having been refused permission to 
land, petitioned the District Court of Oregon for a habeas corpus, and 
upon the hearing was adjudged to be entitled to enter the country be- 
cause she was the wife of a Chinese merchant. This was in 1894, and, 
after her husband's death a few months later, the question of her right 
to remain in the country without a certificate came before the District 
Court for the Southern District of California on her appeal from an or- 
der of déportation, and the court simply decided that the lawfulness of 
her résidence in the United States was conclusively established by the 
former judgment. Nothing was discussed or decided except the ex- 
tent to which the doctrine of res adjudicata should be applied. In Unit- 
ed States v. Sing Lee (D. C.) 71 Fed. 680, it was held that a person who 
was a merchant when the act of May 5, 1892, c. 60, 27 Stat. 25 [U. 
S. Comp. St. 1901, p. 1319], was passed was not liable to déportation 
because he became a laborer afterward. Similar facts existed in Re 
Chin Ark Wing (D. C.) 115 Fed. 412, and a similar ruling was made by 
Judge Lowell, who gave as the incontrovertible reason therefor that the 
appellant was prevented by an "unavoidable cause" from obtaining a 
laborer's certificate in 1892, because he was then a merchant, and not 
a laborer. The District Court of Montana in Louie Juen v. United 
States (D. C.) 128 Fed. 552, and the District Court for the Eastern 
District of Missouri in United States v. Léo Won Tong, 132 Fed. 
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190, reached the same conclusion. Thèse four cases are obviously con- 
cernée! with a change of occupation after registration, and hâve, there- 
fore, little to do with the question now before the court, which simply 
is, what was the appellant's status or privilège when the registration 
acts were passed ? The remaining case cited by the appellant's counsel 
upon this point is Re Yew Bing Hi (D. C.) 128 Fed. 319, but this, I 
think, is even less to the purpose, for it only décides that a Chinaman 
who entered the country as a merchant in 1897, but became a laborer 
afterwards, could not be deported, because the registration acts had 
oniitted to provide for such a situation. No décision has been cited 
that is precisely in point, but the purpose of the registration acts, name- 
ly, to compel ail Chinese laborers in the country to furnish évidence by 
which they could be identified, seems to be in harmony with the con- 
clusion to which I feel obliged to come. Undoubtedly the appellant 
was a laborer in 1892 and 1893, and it would be the merest fiction 
to look upon him as a minor son in the household of his merchant father. 
Ile was in fact no longer in the household, but was making his own 
livelihood, and his father was no longer a merchant, nor even a résident 
in the United States. A similar question might arise concerning the 
domicile of a minor. Mr. Jacobs, in his excellent work on Domicile, 
thus speaks of it in sections 236, 237: 

"The domicile of the child is necessarily that of the father, at least so 
long as the former vemains in any manner under the guardianship and con- 
trol of the latter. 

"A case may be supposed, however, in which it would seem unjust to apply 
this gênerai rule of dérivation; e. g., where a father has abandoned his child, 
and has emigrated to a foreign country or a distant state, Under extrême 
circumstances in such a case a court might, and probably would, refuse to 
seek in a distant land a domicile for the child with a parent who had been 
faithless to parental duty, or, if it did recognize such domicile, refuse to at- 
'tach to it the usual légal conséquences." 

It is argued further that the appellant's légal infancy in 1892 and 1893 
was a valid excuse for not registering. The question was suggested 
briefly and passed over in Tsoi Sini v. United States, 116 Fed., on page 
922, 54 C. C. A. 154, but is now presented for décision. Whether a 
laborer, who was a minor and living in the household of his father, who 
was also a laborer, was obliged to register as if he had been an adult, 
may be left for détermination until such a case is presented. The la- 
borer now before the court was near his majority ; he had been given 
the privilèges of an adult by his father, and been forced to take up an 
adult's burden ; he was man enough to earn his own living, and in- 
telligent enough to know that registration acts had been passed affect- 
ing the class to which he belonged. Under such circumstances I am 
at a loss to know upon what principle his exemption from the duty to 
register can be placed. The act says nothing about niinors or adults. 
It is "laborers" that are referred to; and the presumption is, I think, 
that their âge is a matter of no importance. Of course, the statute is 
to receive a reasonable construction. Very young or very old persons, 
incapable of "labor" in the ordinary meaning of that word, are probably 
not included, although they might be able to do some inconsiderable 
work with their hands. But when a youth has grown strong enough 
to do an adult's work, I see no reason why he should not be classed with 
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his companions in labor, although some of them may be his elder by 
several years. In my opinion, the test should be capacity, and net mere- 
ly âge. 

The appellant asks also to be permitted to register now in case the 
court should décide against his présent right to remain in the country. 
There are, however, two insuperable obstacles in the way of siich per- 
mission : First, there is no évidence that "by reason of accident, sick- 
ness or other unavoidable cause, he has been unable to procure his cer- 
tificate" (section 6, Act May 5, 1892, 27 Stat. 25 [U. S. Comp. St. 
1901, p. 1320]); and, second, he has not proved by at least one créd- 
ible vvitness other than Chinese, that he was a résident of the United 
States on the fifth of May, 1892 (Act Nov. 3, 1893, c. 14, § 6, 28 Stat. 
7 [U. S. Comp. St. 1901," p. 1320]). Ail the witnesses before the com- 
missioner and before the court were Chinamen. 

The appeal must therefore be dismissed, and the order of déporta- 
tion made by the commissioner is hereby affirmed. 



WEIR et al. V. NORTIIWESTKRN COMMERCIAL CO. 

(District Court, D. Washington, N. D. January 28, 1005.) 

No. 2.581. 

SHIPPING— DemUREAQE DiKCIIAKGE ACCOKDING TO CUSTOM OF PORT OF NOMB. 

A charter for tlie enrriage of a cargo of coal to Nome, AlasUa, provided 
that the cargo should be discharged by the ship and recei^-ed by the 
charterer at the rate of 500 tons "per weather working day. * • * 
Ship to discharge according to custom of port." It is the custom at the 
port of Nome, owing to the lack of any harbor, to discharge vossels at 
ail hours of the day and night, and 24 hours constitute a day's work ; 
any portion of Unie worked less than that counting as a fraction of a 
day. Neither the ship nor the charterer was capable of haudling 500 tons 
of coal in less than a day of 24 hours. Ilelil, that such custom of the 
port governed in Computing demurrage, and 24 hours, day or night, dur- 
ing which the weather was such that the work could safely proeeed, con- 
stituted a "weather working day," within the moaning of the charter ; 
any less number of hours worked being counted as a fraction of a day. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, §§ 576- 
582. 

Demurrage, see notes to Harrison v. Smith, 14 C. 0. A. 057 ; Randall 
T. Sprague, 21 0. C. A. 337 ; Hagerman v. Norton, 40 C. C. A. 4.] 

In Admiralty. Suit to recover demurrage for détention of ship at 
Nome, Alaska, caused by failure of consignée to expedite discharge of 
cargo according to agreement contained in charter party. Heard on 
the merits. Decree for libelant. 

On the 7th day of July, 1903, libelants chartered to respondent the steamer 
Wyneric for the carriage of a cargo of coal from Nanaûno, British Oolumbia, 
to Nome, Alaska. The particular clauses of the charter party which are 
material in this case are as foUows: 

"Seattle, Wash., July 7th, 1903. 

"This charter party this day made and concluded upon between James Lald- 
law & Co. of Portland, Ore., agents for owners of .the steamship 'Wyneric' 
of the measurement of 3,264 tons register, or thereabouts, now at Port Town- 
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send, of the first part, and the Northwestern Comtaercial Co. of Seattle, of 
the second part. 

"Witnesseth, That the sald vessel being tight, staunch. strong, aud every 
way fitted and provided for the voyage shall proceed to Naualmo, B. C, and 
there receive on board, where she may safely lie, always afloat, a minimum 
qiiantity of 4,000 tons (of 2,240 Ibs.) of sacked coal and being so loadod shall 
therewith proceed to Nome, Alaska, or so near thereunto as she may safely 
get, and there deliver the same, being paid freight on the same at the rate of 
$4.75 per ton of 2,240 Ihs. taken aboard. * * * 

"Cargo to be delivered at ship's tackle. 

"Owners agrée to discharge and charterers agrée to receive cargo at tlio 
rate of 500 tons (2,240 Ibs.) per weather working day, Sundays and holidays 
excepted, such time to count from reeeipt of notice of readiness to discharge 
from Master. Ship to discharge according to custom of port. * * * 

"Demurrage, if any, ineurred in loading and/g,. discharging to be at the 
rate of three pence per gross register ton per day. 

"Ship to hâve a lien on the cargo for ail freight, demurrage and all other 
légal charges. 

"The Act of God, périls of seas or other navigable waters, barratry of the 
master and crew, enemies, pirates, civil commotions, robbers, thieves, arrest 
or restraint of princes, rulers or people, riots, strikes, or stoppage of labor, 
capture or seizure, or arrest under civil process mutually excepted." 

Thereafter, and with reasonable dispatch, the vessel proceeded to Nanaimo, 
British Columbia, where it toolî on a cargo of 4,800 tons of coal, and arrived 
at Nome on the 8th day of August, 1903. The delivery of said cargo to the 
lighters of respondent was completed on the 5th day of September, 1903, at 
12 -.30 p. m. ; and libelants claim that the vessel was detained 12 days beyond 
the time allotted under the terms of the charter, and that the respondent there- 
fore owes them demurrage at the rate of $303.25 per day, being a total of 
•$3,639, with interest thereon as said demurrage aecrued. 

The principal controversy In this case relates to the true construction of 
the clause of the charter party which, in efCect, provides that the delivery of 
the cargo should be made at the rate- of 500 tous per weather working day, 
Sundays and holidays excepted, according to the custom of the port; libelants 
claimiug that a weather working day was 12 hours, and respondents claim- 
ing 24 hours as a weather working day, according to the custom of the port 
at Nome. Respondents also claim that they should not be charged for the 
time that they were prevented from operating their lighters owing to a strilîe 
among their employés, and libelants contend that this strike was not gênerai, 
and therefore respondents should not be allowed this time. 

There was some confiict as to the condition of the weather at the ship and 
ut the shore; the ship's log showing favorable weather for unloading at 
times when, according to the record kept on shore, the sea was too rough 
for lighters to venture out. 

The foUowing facts were establlshed by the évidence: There is no harbor 
at Nome, and shlps anchor in Behring Sea about two miles from the shore, 
and cargoes must be discharged into lighters, which are thea taken to shore 
and unloaded upon the beach. The shore îs bleak, barren, and covered with 
sand, and storms often arise on very short notice; making it impossible to 
transfer freight from the vessels to lighters, or to land it on the shore. The 
sea is shallow, and, because thereof, becomes rough and dangerous in a very 
short time after a storm arises. The water may be smooth near the shore, 
and yet too rough where the vessel is ancliored to safely place cargo upon the 
lighters or hâve them lie alongside ; and sometimes, when there Is only a 
moderate sek at the vessel, caused by the wind blowing towards the shore. 
there may be a surf on shore, so that It will be Impossible to safely land 
cargo from the lighters. From the time of the commencement of business at 
Nome, which was in 1889, it has been the custom to work at all hours of the 
day and night In unloading vessels, when the sea would permit, and 24 hours 
eonstitutes a day's work ; and, If discharge is carried on for only a portion 
of the 24 hours, it is, according to the custom of the port, flgured as a frac- 
tion of a day. Neither -respondent nor libelant had the capaclty to handle 
500 tons per day, as required by the charter, in less than a day of 24 hourci 



WEIK V. NORTHWESTERN COMMERCIAL OO. 903 

Uiion leaving Nanaimo the agents of the vessel's owners instructed the master 
to niake ail préparation to discharge day and night, according to the custom 
of the port 

Williams, Wood & Linthicum, for libelants. 
John P. Hartman, for respondent. 

HANFORD, District Judge (after stating the facts). By the terms 
of the charter party the libelants were obligated to carry a cargo of coal 
to Nome, and discharge it there according to the custom of the port, 
and the conditions there make it necessary to vvork during ail of the 24 
hours of each day, when practicable. From necessity, it is the prac- 
tice there to work at ail hours when possible. This was understood by 
the parties to the contract when it was made, and the libelants' agent 
instructed the captain of the Wyneric to employ a sufficient nuniber of 
men to discharge cargo at ail hours required by the consignée. The 
charter party also required the ship to deliver the cargo at the rate of 
500 tons each "weather working day," except Sundays and holidays, 
and required the consignée to receive the same at the ship's tackle ; 
and I find that neither party had capacity to handle that amount of coal 
in less than a day of 24 hours. The charter party also provides for 
demurrage, at a specifîed rate, to be paid by the charterer, for each cal- 
endar day, in case of détention of the ship by the charterer after the ex- 
piration of the time required to discharge the cargo at the rate of 500 
tons per weather working day. 

I find from the évidence that during the time the vessel was dis- 
charging there were days on which cargo was discharged, when, by 
change of weather and conditions of the sea, it was impossible to work 
continuously during ail of the 24 hours ; and it is my opinion that it will 
be unfair, and not in accordance with a reasonable construction of the 
contract, to hold either that such days should be entirely omitted from 
the count, or credited to the ship as full weather working days, and, 
considering ail the provisions of the contract, and the facts proved as to 
conditions prevailing and the custom of the port, each of such days 
should be estimated as a fractional day. 

The steamer arrived at Nome on Saturday, the 8th day of August, 
1903, and commenced discharging cargo on Sunday, the 9th, and finally 
completed full delivery on Saturday, September 5th, during which 
time there were interruptions by wind and waves and surf rolling on 
the beach, and a strike of the respondent's employés, which continued 
three days, so as to impede the work of receiving cargo, although it 
did not cause a total suspension of work. The ship delivered coal to 
the lighters furnished by the respondent during the hours of the night 
and on Sundays, when the weather permitted, to the extent of the ca- 
pacity of the crew. But there was no continuons delivery of cargo dur- 
ing the 24 hours of any day, and on some occasions the crew stopped 
work at night when lighters were waiting, for the reason that the men 
had worked their full time, and the libelants failed to fuUy live up to 
their contract by employing a sufficient number of men for relief shifts. 
The évidence also shows that time was lost by failure of the respondent 
to furnish lighters to receive coal at times when the ship was ready to 
make delivery. 
134 F.— 63 
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I consider that, upon a fair estimate, makin^ due allowance for in- 
terruptions of work by stress of weather and the strike, and failure o£ 
the libelants to continuously deliver when lighters were waiting and 
the weather was favorable, and giving crédit for work done on Sundays 
and on stormy days, when either party might hâve refused to work, 
as a set-off for time lost by failure of one party or the other to con- 
tinue the work at times when the weather permitted, the respondent was 
in fault, causing détention of the ship six days beyond the time al- 
lowed for discharging and receiving the cargo, by the terms of the 
charter party, construed as I hâve construed it, allowing 24 hours in 
workable weather for a "weather working day" ; and I direct that a 
decree be entered in favor of the libelants for the amount of six days' 
demurrage at the rate specified in the contract, with interest from No- 
vember 11, 1903, and costs. 



BUTLER V. EVENING LEADER CO. 

(Circuit Court, D. Connectlcut February 17, 1905.) 

No. 551. 

LiBEL — PLEADING — DEPENSES. 

In an action for libel against a newspaper company, spécial défenses 
in tlie answer, follpwing a gênerai déniai, alleglng, respectively, that 
the publication referred to a person other than plaintifC, and that the 
publication was a news item received in the usual course of business, 
and published in good falth, are demurrable ; both défenses being admis- 
sible under the gênerai issue. 

At Law. Action for libel. On demurrer to answer. 

The substantial portion of the complaint is: 

"(1) The défendant corporation was during the year 1903, and for many 
years previous thereto had been, the owner and publisher of a daily news- 
paper known as 'The Evening Leader,' whlch during said years was published 
in the city of New Haven, state of Connectlcut, and had a large circulation 
in said city, and throughout the state of Connectlcut and elsewhere. 

"(2) In the year 1903 the plalntiff was, and for many years prior thereto 
had been, a professional wing and rifle shot and actress, and had been giving 
performances under the name and style of 'Annie Oakley,' and is almost ex- 
clusively known by that name, and under said name had for many years 
been connected with, and one of the principal performers in, 'Buffalo Bill's 
Wild West Show,' commanding a large salary, and her performances con- 
stituted one of the principal attractions of the exhibition given by that Com- 
pany. 

"(3) On August 11, 1903, the défendant published in its newspaper, the 
Ev'ening Leader, the following headlines coneerning the plalntiff: 

" 'Annie Oakley's Plight 
" 'Famous Performer Arrested in Chicago for Robbery.' 

And af ter said headlines the following words coneerning the plalntiff : 

" 'Chicago, Aug. H. 

" 'Annie Oakley, who says she won the applause of King Edward of Eng- 
land, by an exhibition of markmanship at Buckingham Palace, was a pris- 
oner in the Harrison Street police court Monday. She was arrested on com- 
plaint of Charles Curtis, who charged her with robbery. She pleaded gullty 
and was flned $25. Accordlng to the police, the woman is addicted to the 
use of drugs. 
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'"She formerly was with Buflfalo Bill's show and commanded the salary 
of a llght opéra prima donna, was petted and feted and awarded tbe houors 
at meetings of fashionable gun clubs. She was arraigned yesterday in Jus- 
tice Caverty's court and her pitiful condition dlscovered. 

" 'She was destltute and forced to accept shelter from an old colored man 
named Curtis. It was he who had her arrested. He relented, however, and 
would not appear in court against her on seeing her condition. Justice Cav- 
ertj' nevertheless sent her to the Bridewell for 25 days, to be restrained and 
eared for and treated there.' 

"(4) Said publication was false and malleious. 

"(5) By reason of said publication the plaintifC has been, stlll Is, and will 
be greatly and permanently injured in her good name and crédit, and has 
suffered great mental anguish and bodily pain, and her health has been to 
such an extent impaired that she ia and will be physically and mentally 
incapacitated from performing her professional duties and earning a liveli- 
hood as a professional wlng and rifle shot and actress, whereby the plaintifC 
has suffered and will suffer heavy pecuniary loss. The plaintiflf claims |10,- 
000 damages." 

Second Défense. 

"(1) The défendant further answers said complaint, and says that on or 
about the lOth day of August, 1903, in the city of Chicago, state of Illinois, 
one Lillie Cody was arrested, prosecuted, tried, and found guilty in tbe police 
court of the city of Chicago, First District, before Justice John R. Oaverty, 
upon the complaint of one Charles Curtis, and that said court found said 
accused guilty, and flned said accused twenty-flve dollars, together with the 
costs; and the court further ordered and adjudged that, if in default or re- 
fusai on the part of said défendant to pay said fine and costs, that said ac- 
cused be committed to the house of correction, there to be detained until 
said fine, penalty, and costs should be found paid and satisfied, proyided 
said imprisonment shall not exceed the period of six months from the time 
of her eommltment, and that exécution issue therefor. 

"(2) That said défendant, Lillie Cody, claimed to be related to William 
Cody, better known as 'Buffalo Bill,' by marriage; and the said LlUie Cody 
further claimed that she was an expert rifle shot, and had been connected 
with the show known as 'Buffalo Bill Show,' and that she had often given 
entertainments, both public and private, In markmanship, and that she was 
known by the name of 'Annie Oakley.' 

"(3) The défendant says that each and every part of said publication, as 
set out in the third paragraph of the plaintiff's complaint, refers solely to 
the aforesaid trial and conviction of the aforesaid Lillie Cody, and to the 
statements and claims made by the said Lillie Cody as to her occupation and 
name, and to no other person whatever. 

Third Défense. 

"(1) The défendant further answers ?ald complaint, and says that said 
publication as set out in the plaintiff's complaint was received by the défend- 
ant in its regular course of business, as an item of current news, from the 
Publishers' Press Association, and the défendant published the same in good 
faith. 

"(2) The défendant says that said Publishers' Press Association is an or- 
ganization doing a large business both In this and in foreign countrles In 
obtaining current news and matters of public interest, and that said asso- 
ciation uses ail proper and suitable précautions to obtain a fair and true 
statement of facts, and that said news and facts so obtained by said associa- 
tion are telegraphed to the différent newspapers connected with said asso- 
ciation, with the expectation that said news so telegraphed should be pub- 
lished. 

"(3) This défendant now has, and for many years last past has had, a 
contract with, said Publishers' Press Association, In which this défendant 
pays said association large sums of money each year, and that association, 
in return therefor, is bound to and does furnlsh to this défendant items of 
Qurrent news and matters of public Interest to be published by tlils défendant ; 
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and thls défendant says that the article set forth in the plalntiCfs complalnt 
was obtained in Its regular course of business from said Publishers' Press 
Association, and published In good faith." 

Demurrer to the Second Défense, 

"The plaintiff demurs to the second défense: 

"(1) Because the allégations therein do not constltute a Justification for 
the publication of the libel complained of, as it is not averred that the worda 
published of the plaintifif were true, or that the plaintiffi was the Lillie Cody 
therein named. 

"(2) Because said allégations are équivalent to the déniai contained in the 
flrst défense, and the facts alleged, if admissible at ail, are admissible only 
by way of mitigation of damages under the déniai heretofore pleaded, and 
cannot be pleaded either in bar of the action, or as bearing upon the question 
of damages. 

Demurrer to the Third Défense. 

"The plalntlfC demurs to the third défense: 

"(1) Because the fact that the libel was published upon information re- 
celved from others constitutes no défense to the action. 

"(2) Because the fact that the information was received in the regular 
course of business, and was published in good faith, constitutes no défense to 
the action. 

"(3) Because said allégations are équivalent to the déniai contained in the 
flrst défense, and the facts alleged, if admissible at ail, are admissible only 
by way of mitigation of damages under the déniai heretofore pleaded, and 
cannot be pleaded either In bar of the action, or as bearing upon the ques- 
tion of damages." 

Watrous & Day, for plaintifif. 
Stoddard & Goodhart, for défendant. 

PLATT, District Judge. As to the second défense: If it be as- 
sumed that both Annie Butler and Lillie Cody had appeared as wing 
shots with Buffalo Bill under the nom de plume of "Annie Oakley," 
and that both had been praised by King Edward, etc., even then a state- 
ment that "Annie Oakley, the wing shot," etc., passed through the ex- 
périence set forth in the article, with no earmarks pointing to Lillie 
Cody, would not, as I read it, be a complète justification as against 
the plaintifif. As the case will stand, the plaintiff must bear the burden 
of showing that the article referred to her ; and the défendant, in de- 
nying that, is at liberty to show that it referred to some one else. If 
it referred to some one else, and not to plaintiff, it is unimportant wheth- 
er it is true or false. 

The facts alleged in the third défense can be introduced under the 
gênerai issue. Atwater v. Morning News Co., 67 Conn. 510, 34 Atl. 
865. Notice of intention to produce them is permissible under the 
practice act, but a definite défense can hardly be construed to be such a 
notice and nothing more. 

Let the second and third défenses be stricken eut, at défendant'» 
costs. 



IN RE DUNN HAEDWAliK & FUENITUEE 00. S'JT 

In le DUNN HARDWARE & FURNITDRE CO. 

(District Court, E. D. Noi'th Caroliiia. January 27, 1905.) 

Bankruptcy—Clekk's Feios— Notice to CHEniTORS. 

Banlvr. Act July ], 3898, c. 541, § 51, .^0 Stat 558 [U. S. Comp. St. 1901, 
p. 3441], provides tliat clorks sliall receive as full compensation ïd caeh 
estate a liling fee of $10. except wliere a fee Is not requii'eil from a 
volutitary baiilcrupt. Section âSc, ,30 Stat. 5G1 [U. S. Comp. St. ]901, p. 
3444] provides that ail notices shall be given by tlie référée, unless other- 
wise ordered by tlie judge, and gênerai order 35, § 1 (89 Fed. xiii, 32 0. 
C. A. xxxlv), déclares tliat the fées allowed to elerks shall be in full com- 
pensation of ail services performed by them, etc., but "shall not include 
copies furuisbed to other persons or to expenses necessarily incurred in 
publisbing or mailing notices or other papevs." District rule 8 (89 Fed. 
vi, 32 C. C. A. x) provides that the notice of final meeting shall be issned by 
the clerk in accordance with otïiclal foriu 57 (89 Fed. Ivii, 32 C. C. A. Ixxxi), 
which includes the pétition for the bankrupt's discharge, order of notice, 
jurât, etc. Held, that elerks were not entitled to charge a fee of 25 
cents for each notice sent to creditors on notices of a pétition for dis- 
charge, but were only entitled to the actual items of expense thereon for 
postage, statlonery, and clérical work. 

Godwin & Davis, for petitioners. 
Stewart & Clifford, for bankrupt. 

PURNELL, District Judge. In this cause a controversy has arisen 
between the référée and the clerk as to the charge of the former clerk, 
of 25 cents, for each notice sent to creditors on the notices of pétition 
of discharge, amounting to $38.75. The law is so apparently plain 
upon this subject that there should be no question about it. Section 
51 of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 558 [U. S. Comp.- 
St. 1901, p. 3441], provides that the elerks shall receive as full com- 
pensation for their services to each estate a filing fee of $10, except 
where a fee is not required from a voluntary bankrupt. Section 58c, 
30 Stat. 561 [U. S. Comp. St. 1901, p. 3444], provides that ail notices 
shall be given by the référée, uniess otherwise ordered by the judge. 
In accordance with authority vested and the duty required of the Su- 
prême Court, gênerai orders in bankruptcy were made, and forms pre- 
scribed, and gênerai order 35, § 1 (89 Fed. xiii, 32 C. C. A. xxxiv), 
follows the act by providing "that the fées allowed by the act to elerks 
shall be in full compensation of ail services performed by them," etc., 
but "shalî not include copies furnished to other persons or to expenses 
necessarily incurred in publishing or mailing notices or other papers." 
District rule 8 in bankruptcy (89 Fed. vi, 32 C. C. A. x) provides that 
the notice of final meeting shall be issued by the clerk in accordance 
with officiai form 57 (89 Fed. Ivii, 33 C. C. A. Ixxxi). This form, as 
will be noted, includes the bankrupt's pétition for discharge, order of 
notice thereon, jurât, and certificate. From a reading of thèse sec- 
tions of the act, and from the rules and orders of the court, the notice 
on pétition for discharge must be issued by the clerk, and the act al- 
lows him the actual expenses, to wit, for postage, statlonery, and clérical 
work. This cannot be charged as a fee, but must be charged as an 
expense, and should be itemized by the clerk, and so charged. When 
so charged, it îs legitimate, and should be paid out of the estate. Thèse 
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items of expense the court cannot say amount to 25 cents for each 
notice, but, considering the items which enter into such expense, may 
amount to this charge. 



In re PRESS-POST PEINTING CO. et al. 

(District Court, S. D. Oliio, B. D. January 11, 1901.) 

NO. m. 

Bankruptct— Bffect of Adjudication— Propekty Held undee Conditional 
Sale. 

An adjudication in bankruptcy and the appointment of a trustée oper- 
ate as a seizure under proceas of property of wliich the bankrupt was 
in possession under a conditional gale, and in Ohio vest the trustée 
with title for the benefit of ail creditors, as against the seller, unless 
the condition be evidenced in writing deposited with the township 
clerk as required by Rev. St. Ohio, §§ 4155 (2), 4155 (3). 

In Bankruptcy. On certificate from référée. 

L. F. Sater, O. H. Mosier, M. E. Thrailkill, and Nash & Lentz, for 
petitioning creditors. 

R. McCoy, for bankrupt. 

THOMPSON, District Judge. Under the conditional sales re- 
ferred to in the certificate of the référée, the possession of the prop- 
erty was transferred to the vendee, to be used in carrying on its 
business. The possession and use of the property were évidence of 
ownership, and, no doubt, helped the vendee to obtain crédit in its 
business dealings. And the creditors of the vendee who seized the 
property under légal process are protected against the title of the 
vendors, unless the vendors hâve complied with the requirements 
of sections 4153 (2) and 4155 (3) of the Revised Statutes of Ohio, 
declaring conditional sales of personal property void as to ail sub- 
séquent purchasers and mortgagees in good faith and creditors, un- 
less the condition be evidenced by a writing deposited with the town- 
ship clerk, etc. The adjudication of this court that the vendee was 
bankrupt, and the transfer of the possession of the property to the 
trustée, constituted légal process, and operated as a seizure of the 
property for ail the creditors. It was, so to speak, an équitable 
exécution in favor of ail the creditors, including the vendors. The 
vendors are creditors of the bankrupt for the balance of the pur- 
chase money. In fact, if not in légal eiïect, the vendors held the 
title to the property as security for the purchase money ; and this 
security was available against the vendee, and could hâve been 
made available against third parties by a compliance with the stat- 
ute, or by the resumption of the possession of the property before 
it was seized by the creditors under légal process. I agrée with 
the construction of sections 57a and 70a of the bankrupt act of 
July 1, 1898, c. 541, 30 Stat. 560, 565 [U. S. Comp. St. 1901, pp. 3443, 
3451], given by the court in Re Legg et al., 96 Fed. 326. 

The findings and order of the référée will be approved and con- 
firmed. 
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MITCHELL V. DUKE. 

(Circuit Court, E. D. Pennsylvania. January 24, 1905.) 

No. 24. 

Beokeb— Commissions— Validity of Conteaot. 

Evidence held to sustain tlie validity of a contract by whicli plaintiff 
was to receive a commission on a sale of property by défendant, and to 
support a finding by tbe jury that a time limit in tbe contract had been 
waived by défendant. 

At Law. On motion for new trial, and for judgment notwith- 
standing the verdict. 

Joseph H. Taulane and Thomas Earle White, for plaintifï. 
Keator & Johnson and J. S. Freeman, for défendant. 

J. B. McPHERSON, District Judge. A review of the évidence in this 
case has satisfied me that the plaintiff was at liberty to make the contract 
in question. He was known by the défendant at that time to be the 
agent for another principal, and the defendant's interests were in, no 
way harmed or endangered by the double employment. Ail that the 
plaintifï was to do, as is clearly shown by the whole correspondence, 
was to bring the parties together. After they met, the whole affair 
was transacted, and the final agreement was made by themselves, the 
plaintiff having nothing further to do with the terms. Whether the 
time limit was waived, was a question of fact which the jury hâve found 
against the défendant upon ample évidence. He certainly regarded 
himself on April 17th as still bound to pay the $2,300 upon a sale of the 
property, for upon that date his représentative wrote as follows: 
"When the plant is sold, Mr. D. will give you the amount of com- 
mission agreed upon. That part is settled and you need not worry over 
it." Evidently there was no thought then that the expiration of the 
10 days had made any différence. 

The motions for a new trial and for judgment notwithstanding the 
verdict are refused, and to the refusai of the motion for judgment an 
exception is sealed in favor of the défendant. 



THE MARJORY BROWN. 

(District Court, S. D. New Yorlj. February 2, 1905.) 

Seamen— Déduction feom Wages foe Absence feom Dcty— Evidence. 

A déduction from the wages of a mate on a small sebooner for time 
lost by reason of drunkenness lield justified, althougb no entries of the 
occurrence were made in the log, as requlred by Rev. St. § 4597, as 
amended in 1898 (Act Dec. 21, e. 28, 30 Stat. 701 [U. S. Comp. St. 1901, 
p. 3115]), the court exercising the discrétion given It by said section to 
receive other évidence. 

In Admiralty. Suit by seaman for wages. 
Richard D. Currier, for libellant. 
Benedict & Benedict, for claimant. 

ADAMS, District Judge. This action was brought by Frederick 
Hallgren against the schooner Marjory Brown to recover a balance of 
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wages alleged to be due as mate and said to amount to $11.80, with 
penalty for non-payment. 

The defence is a déniai that the libellant was discharged and it is 
alleged in the answer : 

"* * * That wliile on said vessel on said voyage the libellant for a iniin- 
ber ot days was unflt and incompétent to perform bis duties, and dld not per- 
form his duties as chief offleer of said vessel by reason of drunkenness. ïluit 
ail he was entitled to receive as such chiet officer as wages was the suni cl' 
Thlrty-three Dollars and twenty cents, and no more. That on the arrivai ol' 
said vessel In the port of New York the libellant was duly paid the sum of 
Thirty 20/100 Dollars, as being the balance In full of ail amounts due him 
for wages, and for ail claims whatever against said vessel, and duly gave a 
receipt therefor." 

The testimony supports the allégations of the answer but it is claimed 
by the libellant that notwithstanding the facts of the case, he is en- 
titled to recover because no entry of the occurrences was made in the 
log as required by law, referring to sections 4596 and 4597 of the 
Revised Statutes, as amended by the Act of December 21, 1898. The 
sections appear in 30 Stat. 760, 761, c. SB [U. S. Comp. St. 1901, pp. 
3113-3115]. The latter provides: 

"Sec. 4597. Upon the commission of any of the offenses enumerated in the 
preceding section an entry thereof shall be made in the officiai log book on the 
day on which the offense was committed, and shall be signed by the master 
and by the mate or one of the crew ; and the olïender, if still in the vessel. 
shall, before her next arrivai at any port, or, if she is at the time in port, 
before her departure therefrom, be furnished with a copy of such entry, and 
bave the same read over distinctly and audibly to him, and may thereupon 
make such a reply thereto as he thinks fit; and a statement that a copy of 
the entry has been so furnished, or the same has been so read over, together 
with his reply, if any, made by the offender, shall likewise be entered and 
signed in the same manner. In any subséquent légal proceedings the cntries 
hereinbefore required shall, If practicable, be produced or in-oved, and in de- 
fault of such production or proof the court hearing the case may, at its dis- 
crétion, refuse to receive évidence of the offense." 

The libellant's contention is that the non-payment of the full wages 
was in the nature of a fine for the part unpaid and no authcrity can be 
found for the déduction in the Revised Statutes, especially as no log 
entries were made of the facts. The testimony showed that the schoon- 
er kept no log, as is often the case with small coasting vessels. Wheth- 
er that was a violation of the law or not, the provisions of the statute 
leave it discretionary with the court to accept other évidence. On the 
trial, I exercised this discrétion and became satisfied that the libellant 
did not hâve a meritorious cause of action. The claimant made a clear 
case of neglect of duty and of payment in New York of an amount 
which was sufficient to discharge the vessel's liability, after deducting an 
équitable sum for the time the libellant lost from duty owing to his 
bad habits. Moreover, after arrivai in New York he was paid a sum 
of money and thereupon signed a receipt as follows, viz. : 

"Receipt 
Received from Capt Thompson the sum of Thirty dollars & twenty cents 
as wages for my services as mate on board the sehr Marjory Browu and for 
ail claims whatever against said vessel and master. 
New ïork Aprll 19th 1904 

($30 29/100 

Witness 
Chas. SplittCT Fred Hallgren," 
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The testimony shows that the receipt was signed with a full knowl- 
edge on the libellant's part that he was getting ail that he was entitled 
to. This is not a case in which the statutes should be strained in favor 
of the libellant, although he was a subordinate officer. 

Libel dismissed. 



THE THKEB BROTHERS. 
(District Court, S. D. New Yorlc. February S, 1905.) 

SHIPPING— InJUIÎY of ScOW WIIILE BeING ToWED in IcE— N'EGLrGi:XCE AS 

Eailee. 

ïhe City of New York lield liable for injiiry to a scow in its employ 
from floating ice wliile ho'mg iiioved to a safer place in Nortb i-iver by 
a tug, also employée! by the eity, on tlip ground that it failed to exercise 
ordinary care as bailee in perniitting the scow to reuiaiu nioored at au 
obviously dangerous place in the winter. 

In Admiralty. Suit to recover for injury to boat by ice. 

James J. Macklin, for libellants. 
Alexander & Ash, for the Three Brothers. 

John J. Delany and E. Crosby Kindleberger, for the Citv of New 
York. 

ADAMS, District Judge. This action was brought by John Lane 
and another, as owners of the scow AValter J., to recover from the 
steamtug Three Brothers the damages caused by contact with ice 
in the North River on the 5th day of February, 1902. The owners 
of the tug brought in the City of New York by pétition. John Lane 
subsequently died and the action, on his part, was continued by 
Jennie A. I,ane, as his administratrix. 

The scow was in the employ of the city and lying, with three 
others, in an exposed position at the foot of 134th Street, North 
River. The Three Brothers was also in the employ of the city and 
was paid by the hour for what she did, and at an increased rate 
of compensation on account of work in ice. The increased rate was 
intended to cover such risk as the tug herself might be subjected 
to by reason of the nature of the work. 

On the day in question, considérable ice was running in the river, 
causing appréhension of danger to the scows on the part of the city 
officiais in charge of them, and they requestcd the tug to removc 
the scows to 50th Street, North River. The tug, it is asserted by 
the claimant, declined to undertake the work until assured by the 
said officiais that ail risk to the scows, incident to their removal, 
would be assumed by the city. The city officiais in charge at 134th 
Street deny the assumption of the risk, or their authority to makc 
such a contract. It is admitted in the pleadings that the removal 
was requested. The dumping place at 134th Street was obviously 
dangerous if ice were running which was to be anticipated and 
provided against in the winter season. 

The tug upon receiving the desired assurance, it is said, made 
fast to the scows with two hawsers, of about 100 feet in length. The 
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tow was made up tandem, the scows being fastened within a few 
feet of each other. The Walter J. was next to the last in the tow. 
The tide at the time was ebb and large quantities of heavy ice were 
brought down the river. 

The destination was down the river but on account of the tide 
and ice, the tug took a course across but headed somewliat up the 
river. When the tail of the tow was about 200 feet out from the 
pier at 134th Street and a Httle below, the tow was caught in some 
heavy ice and carried by the tide, which at that place set on the 
eastern shore of the river, to 132nd Street, where the Walter J. was 
injiired and, with another scow, was left wliile the tug took the 
others to their destination. 

The libellant claims that the tug is responsible because she was 
not of sufficient power to control or handle the scows. 

The tug claims that the risk from the ice was assumed by the city 
and that tlie lines of the Walter J. were insuffîcient. 

The tug was of ample power for ordinary towing of 4, or more, 
scows. There is no évidence to support the claim of insufficient 
lines. The injury was caused by the ice in the river and the ques- 
tion to be determined is, was the tug, the city, or both, responsib! ■ 
for it? 

The exact relations of the city to the scow are not shown by tht- 
évidence but it appears that she was in the employ of the city an(' 
it is contended, in its brief, that the only liability of the city was 
for the ordinary care due from a bailee for hire. Assuming that tho 
contract was, as contended by the city, it was incumbent upon the 
city in the exercise of its duty not to leave the scow exposed to 
obvions danger from the ice. In taking her away from 134th Street, 
the city used the tug as an instrument. The tug was apparently 
not to blâme for what followed. She had no lookout, but the ab- 
sence of one was not charged as a fault and was seemingly imma- 
terial. She was apparently doing the best she could under diffi- 
cuit circumstances. I do not hold the city because of any contract 
on its part with the tug to assume the risk of the towing but be- 
cause the owners were entitled to more care of the boat than was 
shown when it was moored, or suffered to remain, in the danger- 
ous locality at 134th Street. The liability turns upon the bailee's 
undertaking to use ordinary care of the property in its custodv. 
Gannon v. Consolidated Ice Companv, 91 Fed. 539, 33 C. C. A. 662 ; 
Smith v. Booth (D. C.) 110 Fed. 68l", 684 ; W. H. Beard Dredging 
Co. V. Hughes (D. C.) 113 Fed. 680, affirmed 121 Fed. 808, 58 C. C. 
A. 192. 

The libel is dismissed as to the tug and the libellant will hâve a 
decree against the city, with an order of référence. 



UNITED STATES V. GEO. HALL COAL CO. lOOS 

UNITED STATES v. GEO. HALL COAL CO. 
(Circuit Court, , , . D. New York. January 5, 1905.) 

CUSTOMS DUTIES— BOAED OF GENERAL APPEAISERS— JURISDICTION— RePATKS 

ON Vessels. 

The action of a collector of eustons in assesslng duty on the cost of 
repairs of vessels, as provided in section 3114, Rev. St. (U. S. Oomp. St. 
1901, p. 2032), Is subject to review by the Board of General Appraisers, 
under the provisions of section 14, customs administrative act of June 
10, 1890, c. 407, 26 Stat. 137 [U. S. Comp. St. 1901, p. 1933], giving said 
board jurisdiction to review décisions of collectors of customs "as to the 
rate and amount of duties ebargeable upon iinported merchandlse, includ- 
ing ail dutiable costs and charges, and as to ail fées and exactions of 
whatever character (except duties on tonnage)." 

On Application for Review of a Décision of the Board of General 
Appraisers. 

The décision in question sustained protests by the Geo. Hall Coal 
Company against the assessment of duty by the collector of customs at 
the port of Rochester. 

Charles H. Brown, U. S. Atty. 

George E. Van Keenen, for protestant Geo. Hall Coal Co. 

HAZEL, District Judge. Certain vessels enrolled in the United 
States, owned by the respondent corporation and engaged in trans- 
portation of freight from Charlotte and Ogdensburg, in the state of 
New York, to Canadian ports, were repaired at Kingston, a foreign 
port. Thereafter, on return to their port of hail, they were held liable 
by the collector of the port of entry to payment of an ad valorem duty 
of 50 percentum of the costs of repairs in such foreign port, including 
the expenses of dockage. The owner protested in writing against the 
action of the collector upon the ground that a duty on dockage was an 
unauthorized exaction, not contemplated by section 3114 of the United 
States Revised Statutes [U. S. Comp. St. 1901, p. 3032], under which 
section the duty was assessed. The décision of the Board of General 
Appraisers upon this point was favorable to the owner of the vessels. 
It held that the expenses of docking a vessel while undergoing re- 
pairs in a foreign port is not subject to the payment of a duty. From 
such décision the United States has filed its pétition for review, and 
contends for the single proposition that the board were v/ithout juris- 
diction to review the décision of the collector, since the duties were not 
chargeable upon an importation of merchandise. This proposition, in 
view of section 3114 of the Revised Statutes, is untenabîe. The cases 
cited (Ex parte Fassett, 143 U. S. 479, 13 Sup. Ct. 295, 35 L. Ed. 1087, 
and The Conqueror, 166 U. S. 110, 17 Sup. Ct. 510, 41 L. Ed. 937) are 
inapplicable. The question in those cases was whether a vessel brought 
from abroad is an imported article, within the meaning of the tariff 
laws. In the Fassett Case it was substantially held, inter alla, that the 
jurisdiction of the board of gênerai appraisers to review a décision of 
the collector, in the absence of any other provision giving the collector 
original authority to levy a duty, was limited to classifications of im- 
ported merchandise; and it was further held, in efifect, that the col- 
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lector under the customs revenue laws had no power to hold the yacht 
(Conqueror) dutiable, it not being an article of merchandise imported 
from abroad. It will be observed from a reading- of thèse cases that 
the question hère is quite distinguishable. Congress has made appro- 
priate provisions for charging a duty for the equipments or the ex- 
penses of repairs made in a foreign port upon a vessel licensed under 
our laws. Such being the provision of the statute, no doubt is enter- 
tained by the court that the customs administrative act of June 10, 1898, 
c. 407, 26 Stat. 131 [U. S. Comp. St. 1901, p. 1886], confers jurisdic- 
tion upon the board by sections 14 and 15 to review the décision of the 
collecter. Clearly, the intention of Congress was to vest the board 
with power to review the décision of the collector as to ail collections 
of duties which he may be legally authorized to impose upon the "im- 
ported merchandise, including ail dutiable costs and charges, and as to 
ail fées and exactions of whatever character (except duties on tonnage, 
etc.)" The language just quoted, which is a part of section 14, con- 
sidered in connection with section 3114, under which the duty was as- 
sessed, would seem to be sufficiently comprehensive to clothe the board 
with power and jurisdiction to review ail duties on imports assessed by 
a collector. In The Conqueror, supra, the Suprême Court again passed 
upon the question presented in the Fassett Case, viz., whether a vessel 
was taxable under the tariff laws, on the theory that such a vessel was 
an article of importation. The court there stated that the law does 
not mention ships or vessels eo nomine; that vessels were sui generis, 
and therefore not within the gênerai scope of the tarifï act. Hère, as 
we hâve seen, Congress has specifically provided for taxation of equip- 
ments of a vessel or any part thereof, as well as the expenses of repairs 
îTiade in a foreign country, and the phraseology of the customs ad- 
ministrative act would seem to be sufficiently plain to give the board 
of gênerai appraisers jurisdiction to review the action of the collector 
in this class of cases. 

The décision of the board is sustained. 



WHITB SWAN MINES CO., Limited, v. BALLIET et al. 

(Circuit Court, S. D. lowa, C. D. February 10, 1905.) 

.Ttjbisdiction op Fbdebal Courts— Diversity of Citizenship — Formal Par- 
ties. 

To a bill in a fédéral court seeking to establish a trust in favor of 
complainant corporation lu money alleged, in effect, to hâve been em- 
bezzled from It by one of its officers, and deposlted by him with défend- 
ants, by whom It Is still held, such offlcer is not an indispensable party, 
but, if jolued, Is only a formai party, whose présence will not defeat the 
jurisdiction of the court, although he is a citizen of the same state as 
complainant; the requisite diversity of citizenship being shown between 
complainant and the other défendants. 

[Ed. Note. — For cases In point, see vol. 13, Cent. Dig. Courts, § 857. 

Diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 G. a A. 298.] 

In Equity. On demurrer for want of jurisdiction. 
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Berryhill & Henry, for complainant. 

Carr, Hewitt, Parker & Wright, for défendants. 

McPHERSON, District Judge. That this court is one of limited 
jurisdiction need only be stated, without argument, and without cita- 
tion of any of almost innumerable authorities ; and it can be said with 
like eniphasis that in doubtful cases the doubt is to be solved against 
jurisdiction being entertained. While there are nearly thirty distinct 
classes of cases in which this court will take jurisdiction, there are but 
two classes comprising nearly ail of the cases that come before 
United States courts : The one involves what is called a "fédéral ques- 
tion" — cases presenting questions under treaties, a fédéral statute, or 
a provision of the fédéral Constitution. As there is no sort of claim 
that this case is by reason of a fédéral question, it merits no discussion. 
The other class of cases so frequently arising is that of diverse citizen- 
ship, and plaintiff claims the case at bar to be of that class. To be 
such a case, the following must be présent : (1) It must be a case of a 
civil nature; (2) $2,000 in value must be in controversy; (3) the plain- 
tif! must be a citizen of one state, and ail the défendants of one or more 
other States. In the case at bar, plaintiff is a citizen of California ; that 
is to say, it is a corporation organized under the laws of that state. 
Défendants Whisenand and the bank are citizens of lowa. But défend- 
ant Balliet is a citizen of California. So that plaintiff and one défend- 
ant are citizens of the same state. And the jurisdiction of this court 
dépends upon the question as to whether Balliet is only a formai party, 
because the authorities are that the plaintiff has the right to join a per- 
son as défendant, who is a citizen of California, provided such person 
is a formai party only. But if such person is a necessary party or an 
indispensable party, then such joinder defeats the jurisdiction of this 
court. Therefore the question is, shall Balliet be considered a formai 
party only, or shall he be held to be either a necessary or indispensable 
party? The défendants Whisenand and the bank, by demurrer to the 
bill, insist that Balliet is both a necessary and indispensable party. 
Another but equally certain way to state the case is, can this court 
grant a decree without the présence of Balliet ? 

The bill charges the following as facts : From March, 1900, to 
March, 1904, Balliet was treasurer and gênerai manager and a di- 
rector of the complainant corporation, and from March, 1900, to March, 
1902, he was secretary, and from March, 1902, to March, 1904, prési- 
dent, of the Company. In May, 1902, in the District Court of this dis- 
trict, Balliet was convicted of a crime, and a judgment and sentence 
rendered against him. He sued out a writ of error to the Circuit Court 
of Appeals for this circuit to reverse said judgment, and gave a bond 
in penalty of $2,500, with défendant Whisenand as his surety. To pro- 
tect his surety, Balliet took $2,500 of the moneys of the corporation, 
and in which he had no interest, and deposited the same in the de- 
fendant bank to the crédit of Whisenand, the manager and cashier of 
the bank, which money is still in the hands and under the control of the 
bank and Whisenand. The deposit of said money with Whisenand was 
against public policy, and Whisenand has no interest therein. The 
prayer is that said fund be declared a trust fund, and that the bank and 
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Whisenand be decreed to hold it in trust for complaînant. The bill does 
not allège what became of the writ of error. But as judge of the Dis- 
trict Court, I know the said judgment was reversed, since which time 
Balliet pleaded guilty, and is now undergoing his sentence. Whether, 
as acting judge of this court, I take judicial notice of such fact, I do not 
stop to inquire. Nor is it necessary. 

On this point the bill allèges (1) that, as such officer, Balliet appro- 
priated said money ; (2) that the money was the property of the corpora- 
tion; (3) he has never accounted for the same, or any of it. The 
meaning of ail which is that Balliet embezzled the money, and that the 
bank and Whisenand now hâve it, and that it belongs to complainant. 
Of course, I am only speaking of what the bill charges. And if tlios« 
charges are true, then the question is, is the embezzler either a neces- 
sary or indispensable party in an action to recover the money from one 
having possession and without right? If Balliet had had any owner- 
ship in the money, or if he had had the right to use it as his own, and 
had deposited it with Whisenand, then Whisenand could surrender it 
only to Balliet, or on his order; and, before the court could other- 
wise order, both Balliet and Whisenand should be before the court. 
But under the allégations of the bill, Balliet never owned it. He had 
no right whatever to use it for his personal ends. I can read the bill 
in no other way than that Balliet embezzled the money, and that he has 
no right whatever to any of the money. And if one embezzles or steals 
my money, and I can trace it to another, who at least no longer holds 
for a considération, I cannot believe that, to obtain a recovery, I must 
join the embezzler as a défendant. It may be that it is proper to join 
Balliet as a formai party. But I conclude that the case can go to decree 
without the présence of Balliet. And if the case, on answer and the 
évidence, should resuit in a decree in favor of plaintiff, Balliet, after 
notice to défend for Whisenand, could not recover from him. Of 
course, there are no allégations that Whisenand or the bank knew whose 
money it was, and neither is subject to the slightest criticism for having 
received it. But that does not stand in the way of a recovery against 
them if the allégations of the bill shall be sustained by the évidence. 

The demurrer will be overruled. 



In re ISAAC PRAGER & SON. 
(District Court, N. D. West Virginia. January 11, 1905.) 

BANKETTPTOT— DiSCHARGB— GBOUNDS OF OBJECTION. 

Bankrupts who made a gênerai assignment two years before the en- 
actment of the banljruptcy act, and were not thereafter engaged in any 
business prior to the filing of their pétition in bankruptcy, cannot be 
denied a diseharge on the ground of a concealment of property at the 
time of the assignment, not shown by objecting creditors to hâve been in 
their possession at the time of the filing of the pétition, nor because of 
their failure to lieep books of account after they ceased doing business. 

In Bankruptcy. On application for discharge. 

W. N. Miller, for bankrupts. 

H. P. Camden and J. G. McCluer, for petitioners. 
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JACKSON, District Judge. On the llth day of May, 1901, the 
application of Isaac Prager & Son was referred to George W. Johnson, 
a référée in bankruptcy, to pass upon the pétition of the applicants for 
their discharge. The référée, having executed the order of the court 
and filed his report, recommended that the bankrupts should be granted 
an order of discharge. Exceptions were filed by the creditors. 

There are two grounds of opposition to the discharge of the bank- 
rupts under Act July 1, 1898, c. 541, 30 Stat. 544-566 [U. S. Comp. 
St. 1901, pp. 3418-3452], with the amendment of 1903 (Act Feb. 5, 
1903, c. 487, 32 Stat. 797-801 [U. S. Comp. St. Supp. 1903, pp. 409- 
418]): First. That the bankrupts hâve committed an offense punish- 
able by imprisonment, as provided in the act. Second. That the bank- 
rupts, with fraudulent intent to conceal their true financial condition in 
contemplation of bankruptcy, failed to keep books and accounts of their 
true financial condition, as required, from which their true condition 
might be ascertained. 

There is not évidence sufficient to sustain the charge that the bank- 
rupts in this case hâve committed any ofïense that is punishable by 
imprisonment, in making false returns or false affidavits to their re- 
turns. 

The main ground that seems to be insisted upon in this case is that 
the bankrupts hâve not kept books of account and records, as required 
by the statute, showing their true condition at the time they filed their 
pétition in bankruptcy. In support of this position, it is alleged in 
1896 the bankrupts made a gênerai assignment; that they had in their 
possession, possibly, large sums of money. There is some évidence 
tending to show that they had converted some of their property into 
cash ; but, in my view of this case, that has nothing to do with the ques- 
tion before this court. The bankrupts may hâve acted ever so cor- 
ruptly at the time of making the assignment, but it does not follow — 
and there is no évidence to show it — that at the time they filed their péti- 
tion they had any such assets in their possession. They may hâve been. 
at the date of making the assignment, worth a considérable amount of 
money, and yet in a few days or weeks afterward they may hâve failed 
and become bankrupts. I do not understand the bankrupt act contem- 
plâtes, where a party makes an assignment over two years before the 
bankruptcy act was passed and took effect, or that Congress intended, 
that in such case the act should hâve rétrospective effect, to raise issues 
of fact as to what the condition of the bankrupt was at the time that such 
an assignment was made, or whether it was évident that he was a bank- 
rupt. The question for the court to consider is, what was the condition 
of the bankrupts at the time they filed their pétition? 

One of the main grounds assigned in opposition to the discharge is 
that they kept no books. It appears that the bankrupts had been ont 
of business for over two years, and, having engaged in no business 
whatever, as far as the évidence discloses, had no occasion to keep 
any books. This case is not analogous to In re Ablowich (D. C.) to 
be found in 99 Fed. 81. In that case, one of the bankrupts admitted 
that he had the books of the company, but did not produce them ; and 
the court thought those books should be produced to show what had 
become of the assets of the company. In this case there are no books 
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in existence, except a small mémorandum kept by the bankrupt Tsaac 
Prager. The principle laid down in tlie case just cited can hâve no 
application in this case, if, in fact, I concur with the learned judge 
who delivered the opinion in that case. I confess I cannot well see 
how a man can be charged with fraudulent intent to conceal true finan- 
cial condition, in contemplation of bankruptcy, nearly three years before 
the bankrupt act vvas passed. 

There is a good deal in this case to excite the just suspicions of the 
court as to what became of the assets at the time of the assignment of 
thèse bankrupts ; but there is not sufficient proof to convince the mind 
of the court that, at the time of the fîling of this pétition, the bankrupts 
had any other property than that which they surrendered in their 
schedule. The opposition to the discharge is always in the nature of a 
new suit. It requires proofs of the grounds set out in the spécifications 
in opposition to the discharge. The proofs must satisfy the mind of 
the court that the grounds assigned in the spécifications are true. The 
burden of the proof resta upon the opposing creditors, who must show 
by évidence that the bankrupts are not entitled to their discharge. A 
bankrupt will not be denied his discharge without proof that satis- 
fies the court that he has committed some one of the offenses named in 
the statute which would justify the court in its action in refusing the 
discharge. 

The finding of the référée is approved. 



WEST HARTLEPOOL STBAM NAV. CO., Limited, v. VOGEMANN. 

(District Court, S. D. New York. January 26, 1905.) 

Shippinq — Dead Feeight— Right of Recoveey Under Chabteb, 

Where the charter party required a charterer of a steamer to load 
her to full capacity or pay dead frelght, and provlded that ail matteris 
of such character should be settled on clearance, and on the statement 
of the flrst officer, made after examination, that she was loaded to her 
marks, the captain signed bills of ladlng for the cargo and delivered 
them to the charterer, who permitted her to sali on his own time, and 
although he had sutBcient remalning cargo to supply any deficiency, the 
vessel cannot recover for dead freight on a subséquent claim that she 
was not fuUy loaded. 

In Admiralty. Suit against charterer for dead freight. 

Guthrie, Cravath & Henderson, for libellant. 
Wheeler, Cortis & Haight, for respondent. 

ADAMS, District Judge. This action was brought by the West 
Hartlepool Steam Navigation Company, Limited, to recover from 
Henry Vogemann certain dead freight, based upon an alleged non- 
compliance with a charter party of the steamer Kirkstall dated Januan^ 
10, 1903, which was loaded in New York the latter part of January, 
1903. The question presented for détermination is, whether the vessel 
was fully loaded or not under the charter party, which provided: 

"* * * — Charterers agreeing to load vessel to full draft allowed by Un- 
derwriters' Surveyor or Lloyds certiflcate — failing which dead freight is ta 
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be pald for the nuniber of tons short shlpped as shown by the excess buoy- 
ancy, payable on right and sure delivery of tlie Cargo as per Bills of Lading 
in cash without crédit or discount, at current sbort excbange on London." 

The charter aiso provided : 

"2. The whole of said steamer, Including alleyways, covered over spaces 
on deck, peaks, cross bunkers, bridge deck bunkers, if anj-, deck room, con- 
sistent with seaworthiness of the vessel, and ail spaces where cargo has been 
carried before (with the exception only of the captain's and offlcers' cabins, 
engine and boiler house, engine room, sufiîclent coal space for the voyage, the 
necessary room for the accommodation of the crew) shall be for the sole use 
and at the disposai of Charterers for cargo, and no otber coal, goods or cargo 
shall be taken on board unless by the written permission of Charterers. Ail 
wooden bulkheads to be taken down and carried on deck if required by char- 
terers. 

"7. The Master or person appointed by him, shall sign Bills of Lading as 
presented without préjudice to this Charter, and the freight as per Bills of 
Lading to be accepted in liquidation of the amount due under this Charter : 
any différence between Chartered and Bills of Lading freight being settled on 
clearanee — if in Charterers' favor, by Captain's draft payable three days after 
arrivai at Port of Discbarge; if in Steamer's favor, in cash less cost of In- 
surance. Charterer's liability to eease on cargo being shippod and différence 
of freight and or demurrage, If any, paid, Steamer having a lien on the cargo 
for freight" 

The Steamer began loading at the Central Railroad's pier 6 or 7, 
Manhattan, the 19th of January, and finished the 25th about 9 o'clock 
P. M., at the elevator slip in Érie Basin, Brooklyn. She sailed the 
next moming. On the evening of the 25th two of the respondent's 
représentatives went to the steamer for the purpose of having the bills 
of lading signed and adjusting any question of dead freight, They 
received definite instructions that if any question of dead freight was 
left open the steamer should not sail that evening. Thèse instructions 
weve given because the captain of the steamer claimed she would take 
about 150 tons more than her marks would entitle her to. Under the 
provisions of the charter party and the rules of the New York Produce 
Exchange, referred to in the charter party, the charterer had until the 
follovk'ing afternoon for the purpose of clearance and the steamer could 
hâve been held till then without expense to the charterer. 

The chief ofïicer of the steamer was sent by the captain with one of 
the respondent's représentatives to ascertain the draft of the steamer. 
He reported to the captain that she was down to her marks and the bills 
of lading were then signed by the master. Nothing was said at the 
time about a full cargo not having been furnished by the respondent. 
About 9 o'clock the next morning word was received by the respondent 
from the captain through the dock people, that the ship was 2 or 2^ 
inches off her marks. The steamer had aiready started for sea when 
the word was received. It is testified that she had considérable space 
for cargo upon her decks at the time of the examination of the draft 
and that the respondent had a suffîcient quantity of cargo then ready 
for shipment to supply any deficiency but did not attempt to ship it be- 
cause of the admission that she was loaded to her marks and it was ac- 
tually shut out. 

The libellant contends it should succeed because of certificates grant- 
ed by underwriters' surveyors but it appears that, in ail probability, the 
134 F.— 64 
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surveyors had no personal knowledge of the matter, whîle the chief 
officer's report was based upon an actual inspection of the steamer's 
marks just before sailing. The chief officer's statement was accepted 
by the master and rehed upon by the respondent's agents. This in con- 
nection witli the provision of the charter party that any différence be- 
tween chartered and bills of lading freight should be settled on clear- 
ance, seems to détermine the controversy in the respondent's favor. 
If the captain had claimed he was short of cargo when the bills of lading 
were signed, the matter could hâve been adjusted the next day while 
the steamer remained in port on the ship's time without expense to the 
charterer. The original dispute with respect to the ship's capacity was 
apparently amicably adjusted when the bills of lading were signed and 
the steamer permitted to go to sea upon the charterer's time and it 
would be unjust to permit a recovery now even if the facts warranted 
h, which they seemingly do not, the claim being based upon the under- 
writers' certificates, which are of doubtful correctness. 
Libel dismissed. 



FEDERAL INS. CO. et al. T. STARIN, 

(District Court, S. D. New îork. January 27, 1905.) 

CoLLisiOH— Baege in Tow and Anchored Yacht— Anchobage Grotjnds. 

A steamer held In fault for a collision between lier tow and an an- 
chored yacht on the anchorage grounds in East river in the evenlng, and 
the yacht held not ehargeable wlth contrlbutory fault because she was 
not ringlng fog signais, in the absence o£ clear évidence that the weather 
conditions were such as to requlre it. 

In Admiralty, Suit for collision. 

Black & Kneeland, for libellants. 

Avery F. Cushman and James D. Dewell, Jr., for respondent. 

ADAMS, District Judge. This action was brought by the Féd- 
éral Insurance Company and the Sea Insurance Company to collect 
from John H. Starin the losses paid by them as insurers of the 
yacht Niagara, which was injured on the 6th of June, 1903, by a 
collision with the barge Starina, in tow of the steamer Laura M. 
Starin, both vessels being then owned by the respondent. The 
Niagara was at anchor off 28th or 29th Street, East River, on an- 
chorage ground, on about 45 fathoms of chain, some 700 feet from 
shore, and the Laura M. Starin, with the Starina on her starboard 
side, and another barge, the Nelson, on her port side, containing 
an excursion party, were bound from Locust Grove, Cow Bay, for 
the respondent's pier No. 13 North River. The collision occurred 
about 10 :45 o'clock P. M. The tide was ebb and carried the stern 
of the yacht to about abreast of 25th or 26th Street. The stern of 
the Starina struck the yacht's starboard quarter, doing some damage 
to her and to a small boat hung on davits at the side. 

The yacht Rambler was also anchored in the vicinity, a little fur- 
ther down the river than the Niagara and about 400 feet further out 
in the stream. 
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The respondent défends on the ground that the yacht had no 
lights which were visible to those on the Starin or barges and was 
sounding no fog signais although the weather had been before and 
was at the time of the contact rainy, foggy and thick. 

It appears that the Niagara was exhibiting the régulation riding 
lights. Having been run into by a moving vessel upon anchorage 
ground, it only remains to consider whether the Niagara was also 
in fault for not complying with the bell régulations, viz : 

"Art. 15. * • * 

In fog, mist, falling snow, or heavy raiiistorms, whether by day or night, 
the signais desoribed in this article shall be used as follows, naïuely : 
• •»••••*•••• 

(d) A vessel when at anchor shalI, at Intervais, of not more than one 
minute, ring the bell rapidly for about five seconds." 

Act June 7, 1897, c. 4, 30 Stat. 99 [U. S. Comp. St. 1901, p. 2880]. 

It is claimed on the Niagara's behalf that the weather conditions 
at the time of or just before the collision, though rainy, were not 
such as to require the ringing of a bell ; that shore lights could be 
distinctly seen as well as lights on the water fully a mile away ; 
that the ferries at 34th Street and 23rd Street were not using fog 
bells nor other vessels in the vicinity. 

The Starin claims that it got thick and misty just after she passed 
through the Gâte and was on the west side of Blackwell's Island and 
continued so ; that she then slowed her speed and rang the statutor\ 
bells, which she continued up to and subséquent to the time of tht- 
collision. 

There is no outside testimony and it is one of those cases where 
the question of actual necessity for the ringing of a fog bell is dé- 
pendent upon the testimony of witnesses from the colliding vessels. 
The Starin and her tow approached sidewise, heading towards 
Brooklyn, and her lookouts, such as they were, had a view forward 
only, they appeared to hâve the Rambler in view and were navigat- 
ing to avoid collision with her. As has already been stated, the 
Niagara and boat were struck by the stern of the starboard barge 
and it was not known on the Starin or tow at the time that a col- 
lision had taken place. The quartermaster on watch on the yacht 
shouted to the steamboat to go ahead but the hails were not heard, 
probably because of the noise of music on the barges. It may well 
be doubted if the ringing of a bell would hâve been any more effect- 
ive than the shouting under the circumstances. Not that the shout- 
ing could be deemed a substitute for the statutory requirement of 
a bell but that the failure to see the lights and hear the shouts is 
significant of the Starin's want of attention. It seems a case in 
which any doubt as to the necessity of a bell should be resolved 
against the Starin. Her faults were sufïîcient to account for the 
collision and clear proof of a contributing fault on the part of the 
yacht is necessary to impose any part of the burden of the collision 
upon her. The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 
943 ; The Minnie, 100 Fed. 128, 40 C. C. A. 312. 

Decree for the libellants, with an order of référence. 
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THE KAISER WIL-HELM DER GROSSE. 

(District Court, S. D. New York. February 10, 1905.) 

Shipping— Négligent Speed of Steamstitp Passtxg Dock— Swell Catis- 

ING LIGHTER TO DUMP DFAK LoAD. 

A large steainsbip leavhig New îork, wliicli passed near a dock on 
Staten Island at a spced of iiot less tbaii 12 miles, so tbat ber swell 
caused a lighter discbargiiig at the dock to dmu]) a large part of ber dork 
load of mahognuy logs, soiiie of wbicb were losc, Iield m fault, and liable 
for the loss and for damage to tbe ligbter. 

In Admiralty. 

Avery F. Cushman, for libellant. 
Choate, Hanford & Larocque, for claimant. 

ADAMS, District Judge. This action was brought by the Commer- 
cial Lighterage Company against the steamship Kaiser Wilhelm der 
Grosse, to recover the damages said to hâve been caused by the dump- 
ing of a part of a cargo of mahogany logs from the deck of the lighter 
Continental, owned by the libellant, at Williams Dock, Stapleton, Staten 
Island, owing to the steamship's swells when she was passing out to 
sea in tbe morning of the 24th of November, 1903, also to recover some 
damages donc to the lighter in the same way. 

It is alleged by the libellant that the steamship was proceeding to 
sea at a high and négligent rate of speed, making large swells which 
came to the place where the lighter was unloading and caused her to 
break loose from her moorings and dump a part of her cargo, besides 
injuring the lighter. 

The claimant dénies the allégations of the libel to the efïect that the 
steamship was in fault. It avers that the steamship proceeded to sea 
that morning at an exceedingly low rate of speed that did not and could 
not possibly cause any damage to the lighter or her cargo, or to any 
other shipping but that if any damage was sustained by her, or her car- 
go, the same was solely caused by the carelessness and négligence of 
those in charge. 

A number of interrogatories were annexed to the answer, which elicit- 
ed the foUowing information from the libellant, viz. : that the lighter 
contained 203 logs, averaging in weight 3500 pounds; that 126 logs 
were dumped and 18 lost ; that the crew of the lighter consisted of four 
men, namely, a captain, a mate, a deck hand and an engineer; that •"> 
logs had been discharged at the time of the accident; that the lighter 
commenced discharging about 11 A. M.; that the cargo was taken 
aboard at 6th Street, East River, and towed to Staten Island at 'j' A. M. 
on November 24th, 1903 ; that the lighter was built in August, 1901, 
and had been repaired in November, 1903 ; that the dimensions were 
95 feet in length, 31 feet in width and 9J4 feet in depth. 

It appears from the testimony that the logs were ail loaded upon the 
deck of the lighter in 4 or 5 tiers, altogether 13 to 14 feet high. This 
method of piling was called "cribbing." The discharging was not com- 
menced until the lighter went to a berth at the upper end of the lumber 
wharf, facing the bay, and she was then fastened thereto, the starboard 
side to the wharf, by a spring line aft and a breast line forward. The 
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deck of the lighter was probably 7 or 8 feet below the top of the wharf, 
where the legs were to Se discharged. The discharging was to be donc 
by means of a boom 60 feet long, stepped into a mast 65 feet high. 
The boom was 11 feet above the deck. When three logs had been un- 
loaded, the lighter careened to the starboard and many of the logs went 
overboard, ail of which were recovered, excepting 18. The lighter was 
also damaged somewhat by the catastrophe. 

The libelled steamship started to sea that morning about 10 :15 o'clock. 
It is testifïed on her behalf that she passed quarantine, about a mile 
below the place in question, about 10:50. Her speed was testified not 
to hâve been more than 10 knots at any time that morning before she 
reached a point opposite the place of the accident and she had made sev- 
eral réductions of speed on account of passing tows. 

The whole distance from the starting place of the steamship to the 
place of the accident was about 7 miles. It took her about 9 minutes 
to get under way and she had therefore about 36 minutes to cover 
the distance from the place of starting, which shows a speed of at least 
13 nautical miles per hour, without allowing for the réductions she made 
for other vessels. Her speed, therefore, must hâve exceeded what was 
prudent, taking the rights of other vessels into considération. 

There is some discrepancy b^tween the time of the steamship's pass- 
ing and the time of the accident, which is said to hâve been after 11 
o'clock, but no accurate observations were made of the time on the 
lighter and such différence cannot overcome the effect of the positive 
testimony of several witnesses that the accident was the resuit of swells 
from this steamship shortly after she passed, though it appears that she 
was quite a mile away. 

The conclusion reached is that the steamship in passing did create 
dangerous swells which caused the accident. The liability for such 
damage is well settled. The New York (D. C.) 34 Fed. 757; The 
Connecticut (D. C.) 45 Fed. 374; The Columbia fD. C.) 55 Fed. 76G, 
affirmed 61 Fed. 220, 9 C. C. A. 455; The New Hampshire (D. C.) 
88 Fed. 306; The Havana (D. C.) 100 Fed. 857. 

Decree for the libellant, with an order of référence. 



THE CHICAGO. THE PENCOYD. THE ASHBOTJRNl!. THE 
TOWNSEND. 

(District Court, S. D. New York. December 27, 1904.) 

Collision— Fereybo AT and Tow— Excessive Speed in Foq. 

A ferryboat, which, on leaving her slip in Jersey City in a dense fog, 
ran into and sauk a canal beat constituting a part of a large tow passing 
In front of the piers bound to a wharf in the vicinlty, held in fault for 
the collision on the ground of excessive speed and because she did not 
hear the fog signais of the tugs. The tugs also hcld in fault for not 
having sutHcient power to handle the tow with reasonable dispatch, 
thereby obstructing the ferry slips. 

[Ed. Note. — Collision rules, speed of steamers In fog, see note to Th« 
Niagara, 28 C C. A. 532.] 

In Admiralty. Suit for collisioru 
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James J. Macklin, for libellant. 
Robinson, Biddle & Ward, for ferry boat Chicago. 
James Artnstrong and Pierre M. Brown, for tugs Pencoyd, Ash- 
bourne and Townsend. 

ADAMS, District Judge. This action was brought by the Bowns 
Pattison Transportation Company, the owner of the canal boat Eliza, 
to recover the damages sustained through the sinking of that boat, 
with cargo of coal, on the 2nd day of March, 1904, by collision with the 
ferry boat Chicago, oiï the Pennsylvania Railroad Company's ferry 
slips, Jersey City. The tugs were brought in by pétition. A dense 
fog prevailed at the time. The tide was flood. 

The Eliza was the outer starboard boat of the 4th or .5th tier of a 
flotilla of 34 boats of the Reading Railroad Company, bound from 
Port Johnson to points in the East and Nofth Rivers, in tow of the tug 
Ashbourne, on a hawser, with the tugs Pencoyd and Townsend to 
assist. When the upper bay was reached, the tow was about to be 
broken up but a dense fog came on and it was concluded by the tugs in 
charge that it would be better to defer distribution of the boats tmtil 
the fog should lift. The tow accordingly kept on for the Packer Dock, 
Jersey City. This was passed in the fog and the locality of the tow 
iiot made out until it was in the vicinity of the ferries of the Pennsyl- 
vania Railroad Company, a few piers above. The Ashbourne then 
turned the tow through the west to the south and when straightened 
out down the river, a few hundred feet from the ends of the Jersey 
City piers, fînding herself unable to hold the tow in the tide, she called 
upon the other two tugs for assistance. The three tugs were able to 
make some slight progress with the tow against the tide, probably at 
the rate of about a half a mile per hour. The resuit of the turning 
of the tow and the strong flood tide was that the tow for some time, 
at least half an hour, remained opposite the slips. Regular fog signais 
were blown by the tugs up to the time of the collision. 

During the time the tugs were manœuvring, the ordinary opération 
of the ferries was interrupted by the fog and no regular trips were 
made by the boats. The Chicago should hâve left New York at C> :10 
in the morning but did not get started until 6:16. She returned to 
New York and left again at 8 :01, arriving at Jersey City at 8 :12. She 
left Jersey City at 8 :36 and this was the collision trip. On this occa- 
sion she started from her slip under a full speed bell but changed it to 
slow after going about 100 feet and continued that speed, according to 
her testimony, up to a few seconds before the collision. She was evi- 
dently going at a higher rate of speed than was prudent, in view of the 
dense fog, because, notwithstanding her reversed engine, she eut 
nearly through the libellant's boat, which was practically new and 
substantially built, and her cargo of about 500 tons of coal. 

The Chicago did not hear the tugs' fog signais and the fîrst warn- 
ing of the tow being in her course, was some shouts from the boats in 
tow for the ferry boat to go back. The extent of the in jury seems 
scarcely reconcilable with the very low speed at which the ferry boat 
claims she was going and, moreover, she was in fault for failing to 
hear the fog signais, which it is clearly shown were blown by the tugs 
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and heard on the tow, even aft of the tier in which was the injured 
boat. Although there is no obligation on the part of the ferry boats 
to suspend their navigation on account of a fog — The Orange (D. C.) 
46 Fed. 408 — yet it is incumbent on them to proceed cautiously, and 
in this case it was necessary that spécial care should be taken, in view 
of the fact that the présence of the tow in the vicinity of the slips was 
known to the boats going in and out, including the Chicago. The tow 
had been avoided by two ferry boats, the Newark and the Washington, 
as well as by the Chicago in entering her slip shortly prier to the col- 
lision, and there seems to be no good reason, why the same caution 
should not hâve been observed when she left again for New York. 

The tugs were brought in by the railroad company upon allégations : 
(1) that the fog signais required by law were not blown ; (2) in endeav- 
oring to handle the tow with only one tug and (3) in proceeding too 
near the pier head line on the Jersey shore. The fîrst allégation is 
without merit as the évidence shows that the proper signais were given. 
The second and third are also without merit, in a strict sensé, because 
three tugs were used and they were bound to a wharf in the vicinity 
and in that way justifîed in being in front of the slips. The tugs, 
however, were not warranted in obstructing the ferry slips an unrea- 
sonable length of time, even in a fog, and they must be held to hâve 
participated in the négligence which brought about the disaster, be- 
cause of insufficient power to handle their tow with proper despatch. 

Decree for the libellant against ail the défendant vessels, with an 
order of référence. 



McWILLIAMS et al. v. CITY OF NEW YORK et al, 
(District Court, S. D. New York. December 30, 1904.) 

1. CORPOEATIOXS— LlABILITY FOK NEGLIGENCE OF PbEDECESSOE. 

A corporation which succeeded to the business and ail of the assets 
of a former company, and was to a large extent identical in membership, 
held responsible for damages caused by the négligence of Its predecessor. 

2. Shipping— Vessels Moored to Othees— Ltabilitt fob Salvage Sebvices. 

Where a scow owned by oiie respondent was made fast to one owned 
by the other respondent lying at a wharf, and the danger from the addi- 
tional strain was obvions, it was incumbent on both to provide against it 
by running additional Unes to the bulkhead ; and where, through their 
fallure to do so, they went adrift, salvage services rendered to the Inner 
seow will be chargea against both. 

In Admiralty. Suit to recover salvage. 

James J. Macklin and La Roy S. Gove, for libellants. 

John J." Delany and E. Crosby Kindieberger, for the city of New 
York. 

Frederick W. Park, for the Brown & Fleming Contracting Com- 
pany. 

ADAMS, District Judge. This action was brought against the 
City of New York by James McWilliams and John Garrett, as own- 
ers of the steam tug E. Luckenback, to recover salvage compensa- 
tion for services rendered on the morning of December 25th, 1901, 
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in rescuing the city's scow C, then adrift in the East River, in the 
vicinity of Hell Gâte, from a position of some danger. The scow, 
with its cargo of stone, was worth about $1,900. 

The city brought in the Brown and Fleming Contracting Com- 
pany to meet the salvage demand, tipon the allégation, that while 
the C was securely fastened at the foot of 39th Street, East River, 
together with another city scow, called the W, two scows of the 
contracting company were brought alongside and fastened to the 
city's scows, notwithstanding the protest of the employées of the 
City's Department of Docks and Ferries. It was further alleged 
that early in the morning of December 25th, a tug of the same 
company came to take away the company's scows and removed 
them so negligently and carelessly that the city's scows were set 
adrift. It was further alleged that the company was responsible 
for atiy salvage earned by the Luckenback, under the practice of 
the court in analogy to the 59th Rule. 

The contracting company answered the pétition with déniais in 
détail and alleged that the respondent, on the 27th day of July, 1903, 
purchased the assets of the Brown and Fleming Company, without 
notice of the claim of the libellants and alleged that the libellants 
and the city had been guilty of gross lâches in prosecuting the 
alleged claim and further that if any scows belonging to the city 
were loose at the time alleged in the libel and pétition, that they 
went adrift solely through carelessness and négligence on the part 
of the servants of the city. 

The libel was filed on the lOth day of March, 1904, and the an- 
swer and pétition on the 24th day of March following. 

No point of lâches was raised by the city. At the end of the 
trial, I concluded that the libellants had rendered meritorious serv- 
ices and should hâve an award of $200." The question then arose 
by whom was such sum to be paid and décision was reserved upon 
that point, as it did not clearly appear that a case had been made 
against the Brown and Fleming Company. Further testimony has 
since been taken and the city now strongly urges that the decree 
should be against that company because, it contends that there was 
positive négligence on the part of Brown and Fleming, the prede- 
cessors of the respondent company, in mooring their scows along- 
side of the city's scows, without putting out extra lines or attaching 
their own scows in any way to the bulkhead. 

The contention proceeds upon the theory that the présent re- 
spondent is responsible for the négligence of Brown and Fleming 
and I think the claim is correct that the corporation, so far as it 
absorbed the assets of the old company remained responsible for 
its liabilities. The new corporation is doing the same business as 
the old company and the companies are in many respects identical ; 
far enough so, in any event, to make the successor responsible in 
a case like the présent. Brum v. Merchants' Mut. Ins. Co. (C. C.) 
16 Fed. 140. 

It appears that the scow C was made fast to the bulkhead between 
38th and 39th Streets, East River. Fastened to her, but without 
any additional lines to the bulkhead, was a scow belonging to 
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Brown and Fleming, which was tied up to the city scow because 
the dump of that company in the vicinity was occupied. Both 
scows subsequently went adrift, in the strong tide prevailing there, 
because of insufficient fastenings, and C became the subject of the 
salvage services herein. The danger of the additional strain caused 
by the Brown and Fleming's scow, was obvions and it became 
incumbent upon both scows to provide against it. The No. 6 H 
(D. C.) 108 Fed. 429. Nothing, however, was done, with the resuit 
stated. The case is not very strong against the Brown and Flem- 
ing scow but suificient to impose a portion of the liability upon the 
respondent company in view of the prima facie case made against 
it and the absence of testimony on the respondent company's part. 

The défense of lâches would probably be a good one if the tes- 
timony showed any deficiency of proof by reason of the delay but 
the respondent company did not make it appear that it was preju- 
diced by the lapse of time. In fact, it voluntarily produced no 
testimony upon any branch of the case but defended in a manner 
which tended to create the impression that it sought to succeed 
through the absence of proof. Enough was produced, however, to 
show some liability, which there is nothing in the case to meet. 

The amount of salvage will be equally divided between the city 
and the respondent company. Decree accordingly. 



THE ASTRAL. 
(District Court, E. D. Pennsylvania. February 16, 1905.) 

No. 58. 

Seamen— Abuse by Subordinate Officebs— Liabiutt op Vessel in Damages. 

A shlp is not liable to a seamaii in damages because of Personal in- 
juries sustalned through the failure of the master to maintaln proper 
discipline and to protect the libelant from abuse at the hands of sub- 
ordinate officers. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Seamen, §§ 195- 
203.] 

In Admiralty. Suit in rem by seaman to recover damages for Per- 
sonal injuries. 

Joseph Hill Brinton, for libelant. 
Henry R. Edmunds, for respondent. 

J. B. McPHERSON, District Judge. The libelant was a seaman on 
board the bark Astral during a voyage from Honolulu to Philadelphia, 
and has proceeded in rem against the ship to recover damages for in- 
juries sufifered by reason of the master's neglect of duty. The cause 
of action is thus set forth in the libel : 

"That during the sald voyage, on or about the 5th day of May, A. D. 1904, 
at about 7:30 o'clock a. m., when the vessel was about ten days out from 
Flonolulu, the libelant was on deck performing bis duties, and was approached 
by Charles Rock, first offlcer, and was accused by him of being impertinent, 
and without further cause or provocation was violently kicked in the stomach 
by the said ofHcer, causing him great pain and sufCering. The libelant there- 
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upon went to the said master, and protested against the treatment ot the saicl 
mate, and requested the master's interférence In lils (the llbelant's) behalf, 
and further requested that the master log the mate as évidence of the said 
unjustifiable assault. Ali of this the captain refused to do, but, on the con- 
Irary, and before the libelant had flnished his complaint, the mate ap[iroach- 
ed the libelant, and in the présence of the captain threatened the libelant 
with grevions bodily harm it he dld not go forward at once. 

"That later, on or about the 25tli day of July, A. D. 1904, while the said 
vessel was off the Brazillan coast, at about S o'clock in the eveuing, the said 
tîrst officer directed the libelant to repair to the poop deck, qnd, as a punish- 
ment, walk up and down the bridge during the night vratches during the re- 
malnder of the voyage. The libelant thereupon requested to know why he 
should eomply wlth such an unusual order. The flrst officer gave no response. 
but without further cause or provocation vlolently struek the libelant iu the 
face vclth his fist, knocking him against the railing of the bridge, inJlicting 
severe pain and suffering, and in a most violent manner continued tiis assault 
upon the libelant. During said assault the master of the said vessel was 
watching the assault from the chart room, and failed to interfère on behalf 
of the libelant. When requested so to do, and to again enter the faots of the 
assault in the log book, he refused to do so, but encouraged the mate in his 
unlawful assaults. 

"That the libelant during the entire voyage, or the greater part thereof, was 
continuously threatened by the said first oliicer with violent assaults, of 
which the said master had knowledge, but he failed to suppress." 

Assuming thèse averments of fact to be established by the évidence, 
the important question arises whether an action against the ship can 
be maintained for the master's breach of duty. That an action in 
personam would lie against the mate and also against the master cannot 
be denied, but this does not answer the question just stated. An ac- 
tion in rem for a similar neglect of duty was sustained in The Marion 
Chilcott (D. C.) 95 Fed. 688, and The Lizzie Burrill (D. C.) 115 Fed. 
1015 ; but thèse cases were both decided before the appearance of The 
Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 760, and must, of 
course, give way to the ruling of the Suprême Court. After an elab- 
orate considération of the cases upon the subject of a seaman's rights 
if he falls sick or is injured in the service of the vessel, Mr. Justice 
Brown announced the court's conclusions in this language : 

"Upon a full review, however, of English and American authorlties upou 
tliese questions, we think the law may be considered as settled upon the fol- 
lowing propositions : 

"1. That the vessel and her owners are li.able, in case a seaman falls sick 
or is wounded in the service of the ship, to the estent of his maintenance and 
cure, and to his wages, at least so long as the voyage is continued. 

"2. That the vessel and her owner are, both by English and American law, 
liable to an indemnity for injuries received by seamen in conséquence of the 
unseaworthiness of the ship, or a failure to supply and keep in order the 
proper appliances appurtenant to the ship. Scarff v. Metcalf, 107 N. Y. 211, 
13 N. E. 796, 1 Am. St. Rep. 807. 

"3. That ail the members of the crew, except, perhaps, the master, are, as 
between themselves, fellow servants, and hence seamen cannot recover for 
injuries sustained through the négligence of another member of the crew be- 
yond the expense of their maintenance and cure. 

"4. That the seaman is not allowed to recover an indemnity for the négli- 
gence of the master or any member of the crew, but is entitled to mainte- 
nance and cure, whether the injuries were received by négligence or accident." 

Since the injuries received by the libelant were sustained in consé- 
quence of the master's neglect of duty, the question of the ship's lia- 
bility seems to be answered by paragraph 4 from the opinion of the 
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Suprême Court. I am unable to draw a tenable distinction between 
the master's fault in giving a wrong order — which was the négligence 
complained of in The Osceola — and his fault in f ailing to maintain prop- 
er discipline on the ship and to protect members of the crew from abuse 
at the hands of subordinate officers. Neglect of duty is négligence, 
and for négligence on the part of the master it has now been authori- 
tatively decided that the ship and her owners are not liable in an action 
of this kind. 

The libel must be dismissed. 



In re BOGEN. 

(District Court. S. D. OLio, W. D. June 4, 1904.) 

No. 3,485. 

BANKEUPTCT— PnEFERENTIAL TbANSFEB— NOTICE OF CeEDITORS. 

The owner of certain notes secured by chattel mortgage, duly filed, 
transferred them wlthout intent to defraud hls credltors, and the as- 
signment was Indorsed on the mortgage, and the mortgage and the as- 
signaient indorsed thereon were duly recorded. Beld, that the fallure 
of the bankrupt'B creditors to ascertain the fact of such asslgnment was 
chargeable to their own négligence, and such transfer was insufflcient 
groiind for the filing of a pétition in bankruptcy more than four months 
thereafter, under Bankr. Act July 1, 1898, c. 541, § 3, 30 Stat. 546 [U. S. 
Comp. St. 1901, p. 3422], providing for the filing of a pétition against an 
Insolvent who has committed an act of bankruptcy within four months 
of the commission of such act, which tlme shall not expire untll four 
months after the date of the recording of such transfer, when the transfer 
was made with the Intent of giving a préférence, if by law such recording 
Is requlred, or. If It Is not, from the date whén the beneflciary takes 
notorious, exclusive, or continuons possession of the property ; the pos- 
session requlred under the law being, as applled to intangible forma of 
Personal property, such possession as Is usual and ordinary. 

In Bankruptcy. Submitted on the pleadings and the évidence. 

Edwards Ritchie and Cofïey, Mallon, Mills & Vordenberg, for peti- 
tioner. 

Stephens, Lincoln & Stephens, for respondent. 

THOMPSON, District Judge. October 2, 1903, Boden made a 
preferential transfer of three promissory notes to Field, a creditor, and 
March 9, 1904, other creditors fîled a pétition in bankruptcy against 
him, setting up this transfer as an act of bankruptcy, both as a préfér- 
ence and as a conveyance to defraud creditors. 

The évidence fails to show that the transfer was fraudulent, but it 
is claimed that it does show that Field did not take notorious, ex- 
clusive, or continuons possession of the notes more than four months 
prior to the filing of the pétition in bankruptcy. The évidence shows 
that the notes were made October 1, 1903, and were payable as follows: 
One, November 1, 1903; one, January 1, 1904; and one, February 
15, 1904 — and that a chattel mortgage was given to secure them, which 
was duly filed in compliance with the laws of Ohio; that Bogen as- 
signed the chattel mortgage to Field ; that the assignment was indorsed 
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upon tlie mortgage, and recited that the notes had been transferred to 
Field ; that the first note was paid to Field at maturity ; that the other 
notes were received by Field in Wisconsin, where he resided, October 
6, 1903 ; and that he sold them to the Bank of Wassau, Wis., before 
maturity. 

Section 3 of Bankr. Act July 1, 1898, c. 541, 30 Stat. 546 [U. S- 
Comp. St. 1901, p. 3422], provides: 

"That a pétition may be filed agalnst a person who is insolveut and who 
bas committed an act of bankruptcy within four months after the commis- 
sion of such act. Such tlme shall not expire tintil four months after the date 
Of the recordlng or reglsterlng of the transfer or assigtmient when the act 
consista in havlng made a transfer of any of hls property * * * for the 
purpose of glving a préférence * * * if by law such recording or regls- 
terlng is requlred or permitted, or, If It Is not, from the date when the 
beneflciary takes notorlous, exclusive or continuons possession of the prop- 
erty. * • •" 

Assuming that the words "takes notorious, exclusive or continuous 
possession" apply to the intangible forms of personal property, they 
must be construed to mean such possession as the property is suscep- 
tible of, and such as is usual and ordinary, unaccompanied by acts 
or conduct tending to conceal its ownership. In re Woodward, 2 
Am. Bankr. R. 233. Any construction which would place such prop- 
erty on a plane with tangible property would lead to mischievous and 
serions interférence with business and commercial transactions, which 
it cainnot be assumed was contemplated by Congress. Hère there was 
no attempt to conceal the true ownership of the property, and the 
exercise of reasonable diligence on the part of the petitioning creditors 
would hâve disclosed the fact that Field became the owner of thèse 
notes October 3, 1903. The creditors knew that Bogen had sold the 
Kolb Hôtel and had faken the purchaser's promissory notes for a part 
of the purchase money, and through inquiry could hâve ascertained 
that thèse notes were secured by a chattel mortgage, and an examina- 
tion of the files of the recorder's office would bave shown the mort- 
gage, and the assignment thereof indorsed upon it, reciting the trans- 
fer of the potes to Field. Their failure to ascertain the fact must be 
charged to their own négligence, and not to any conduct of Bogen 
violative of the bankrupt act. 

There will be a finding that Bogen was not a bankrupt, and the péti- 
tion will be dismissed, with costs. 



MEMORANDUM DECISIONS. 1021 

MEMOEANDXJM DECISIONS.; 



BUROW et al. t. GRAND LODGE OF SONS OF HBRMANN. (Circuit 
Court of Appeals, Fifth Circuit. January 3, 1905.) No. 1,369. Pétition to 
Revise to the District Court of the United States for the Western District of 
Texas. Geo. E. Shelley and Jolin T. Duncan. for petitioners. George Willrieh, 
for respondent. Before FARDEE, McCORMICK, and SHELBY, Circuit 
Judges. 

PER OURIAM. Tlie same matters are Involved on this pétition as in the 
case on appeal between the same parties (just decided) 133 Fed. 708. The 
proceedlngs sought to be hère revlsed Involve questions of mixed law and 
fact, and it Is doubtful whether any relief could be granted under the péti- 
tion, even If its considération were not rendered unnecessary by our dispo- 
sition of the merits adversely to petitioner In the appeal case, The pétition 
is denied. 



GOLDENBERG BROS. & CO. v. UNITED STATES. (Circuit Court of 
Appeals, Second Circuit. January 24, 1905.) No. 3,185. Application for 
Rehearing. James W. Purdy and Henry G. Ward, for petitioners. D. Frank 
Uoyd, Asst. U. S. Atty. 

PER CURIAM. Application denied, as filed too late. For décision In 
question, see (C. C. A.) 130 Fed. 108. Note 195 U, S. 634, 25 Sup. Ct 701, 49 
h. Ed. 354, and (G O.) 124 Fed. 1003. 



MEIGS V. LONDON ASSUR. CO. (Circuit Court of Appeals, Thlrd Cir- 
cuit. February 3, 1905.) No. 15. In Brror to the Circuit Court of the United 
States for the Eastern District of Pennsylvania. Samuel Dickson, for plain- 
tiff in error. G. W. Pepper, for défendant in error. Before DALLAS and 
GRAT, Circuit Judges, and BRADPORD, District Judge. 

DALLAS, Circuit Judge. The able argument whleh has been submltted 
on behalf of the plalntlfiC In error has had our careful attention, but It 
has falled to convlnce us that any error was commltted by the Circuit Court 
in Its décision of this case. The learned judge carefully considered it In an 
opinion whlch, we thlnk, completely vindlcated his conclusion. 126 Fed. 781. 
Upon that opinion, therefore, the judgment Is afflrmed. 



RIEGELMAN v. UNITED STATES. (Circuit Court of Appeala, Second 
Circuit. September 23, 1904.) No. 3,327. Appeal from the Circuit Court of 
the United States for the Southern District of New York. Howard T. Wal- 
den, for appellant. Charles Duane Baker, Asst. U. S. Atty. 

PER CURIAM. Appeal discontinued. For décision below, see (C. C) 127 
Fed. 493. 



SALT V. UNITED STATES. (Circuit Court of Appeals, Second Circuit. 
November 1, 1904.) No. 3,138. Appeal from the Circuit Court of the United 
States for the Southern District of New York. Stephen 6. Clarke, for appel- 
lant. Chas. D. Baker, for the United States. Before LACOMBE, TOWN- 
SEND, and COXB, Circuit Judges. 

PER CURIAM. Décision of Circuit Court afflrmed, ou opinion below. 127 
Fed. 890. 
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UNITED STATES r. AOKER, MERRALL & CONDIT (two cases). SAMR 
V. HOLTZ & FREYSTBDT. (Circuit Court o( Appeals, Second Circuit. Jan- 
uary 16, 1905.) Nos. 3,571, 3,581, 3,602. Appeals from the Circuit Court of 
the United States for the Southern District of New York. Henry A. Wise, 
Asst. U. S. Atty. Edward Hartley, for appellees Aeker, Merrall & Coudlt. 
Oomstock & Washburn, for appellees Holtz & Freystedt. 

PEE CURIAM. Dismissed on motion of appellant. For décision below, see 
(C. C.) 133 Fed. 842. 



UNITED STATES v. HAGUE. (Circuit Court of Appeals, Second Circuit. 
October 14, 1904.) No. 3,214. Appeal from the Circuit Court of the United 
States for the Southern District of New York. Charles D. Baker, Asst. U. 
S. Atty. Albert Comstock, for appellee. 

PER CURIAM. Appeal discontinued. See In re Steinhardt, G. A. 4,929. 
T. D. 23,073, and T. D. 25,466 ; also Steinhardt v. U. S. (C. C.) 121 Fed. 442. 



UNITED STATES v. LORSCH. SAME v. DASSNER. (Circuit Court of 
Appeals, Second Circuit. October 14, 1904.) Appeals from the Circuit Court 
of the United States for the Southern District of New York. Nos. 3,353, 3,354. 
Charles Duane Baker, Asst. U. S. Atty. Albert Comstock, for appellees. 

PER CURIAM. Appeals discontinued. See In re Lorsch, G. A. 5,289. 
T. D. 24,250, and T. D. 25,463 ; also Lorsch v. United States (C. C.) 119 Fed. 
476. 



UNITED STATES v. PAGE. (Circuit Court of Appeals, Nlnth Circuit. 
May 2, 1904.) Appeal from the Circuit Court of the United States for the 
District of Washington. William J. Gibson, for appellee. 

PER CURIAM. Dismissed on stipulation. For décision below, see 128 
Fed. 317, reversing a décision of the Board of United States General Ap- 
praisers (In re Page, G. A. 5,247, T. D. 24,112), whlch afflrmed the assessment 
of duty by the collecter of customs at the port of Port Townsend. 



ABRAHAM & STRAUS v. UNITED STATES. (Circuit Court, S. D. New 
York. November 3, 1904.) No. 3,220. On Application for Review of a Dé- 
cision of the Board of United States General Appraisers. Hatch & Wickes, 
for the Importers. Henry A. Wise, Asst. U. S. Atty. 

HAZEL, District Judge. The évidence of the importera is not of sufflclent 
weight to establish that the two pièces of statuary are the production of a pro- 
fesslonal statuary or sculptor only, and hence the conclusion of the Board of 
General Appraisers Is sustalned. In the clrcumstances, the burden of proof is 
upon the importera to show that the classification of the oollector is improper. 
The opinion of the Board of General Appraisers states the facts upon whlch 
the duty was assessed, and as those facts are not suecessfully controverted 
hère, nor that the articles come withln paragraph 454 of the tarlfif a et (Act 
July 24, 1897, c. 11, § 1, Schedule N, 30 Stat. 194 [U. S. Comp. St. 1901, p. 
1678]), no reason is apparent for disturblng the conclusion of the board. An 
order of aflSrniance may be entered. 



GALLIOE et al. v. CRILLY. (Circuit Court, E. D. Pennsylvanla. January 
24, 1905.) No. 21. Overruling Motion for Judgment for Want of a Sufficient 
Affidavit of Défense. 
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HOLLAND, District Judge. For the reasons stated In the opinion filed In 
Gallice & Company v. Francis J. Crilly, in the case in this court, April Ses- 
sions, 1904, No. 34, 134 Fed. 988, the motion for vvant of a sufflcient affidavit 
of défense is overruled. 



ISRAËL V. ISRAËL. (Circuit Court, E. D. Pennsylvanla. February G, 1905.) 
No. 24. Overruling Motion for Judgment for Want of a Sufflcient Affidavit 
of Défense. See 130 Fed. 237. Beck & Robinson, for plaintiff. David Waller- 
stein, for défendant. 

liOLLAND, District Judge. The motion for judgment for want of a suffl- 
cient affidavit of défense cannot be sustained. The défense set up in the 
affidavit raises Issues of fact which should be submitted to a jury, and, if 
proven to the satisfaction of the jury, the défendant may be entitled to a 
verdict, and the questions of law which must be considered by the court can 
be passed upon more intelllgently after a full discovery of ail the facts. Mo- 
tion for judgment for want of a sufflcient affidavit of défense is overruled. 



JOHN DONAT & CO. v. UNITED STATES. (Circuit Court, S. D. New 
York. June 4, 1903.) No. 3,180. On Application for Review of a Décision 
of the Board of United States General Appraisers. Howard T. Walden, for 
petltioners. Henry C. Platt, Asst. U. S. Atty. 

HAZEL, District Judge. Décision reversed, wlthout argument or written 
opinion. For décision under review, see G. A. 4,876, T. D. 22,843, which affirm- 
ed the assessment of duty by the coUector of customs at the port of New 
York on merchandise imported by John Donat & Company. 



THE DORCHESTBR. THE THORNHIDL. (Circuit Court of Appeals, 
Fourth Circuit. November 15, 1904.) No. 509. Appeal from the District 
Court of the United States for the District of Maryland. Robert H. Smith 
and Daniel H. Hayne (Miles & Gorman, Isaac T. Parks, and S. F. Foutz, on 
the brlef), for appellants. T. Wallis Blakistone and J. Parker Kirlin, for ap- 
pellee. Before GOFF, Circuit Judge, and BRAWLEY and PURNELL, District 
Judges. 

PER CUBIAM. This is an appeal from a dccree of the District Court of 
the United States for the District of Maryland, entered July 2, 1903 (121 Fed. 
889), by which the American steamship Dorchester was held solely to blâme 
for a collision with the British steamship Thornhill. The opinion of the court 
below, in which the facts are fully stated, is found in 121 Fed. 889. The 
decree complained of is without error, and the opinion of the court below, in 
reaching the conclusion that the Dorchester was wholly to blâme, bas our 
approval. Afflrmed. 
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WERNER CO. et al. v. ENCYCLOP.ÏÎDIA BRITANNICA CO. 
(Circuit Court of Appeals, Third Circuit. January 11, 1005.) 
For majority opinion, see 134 Fed. 831. 

ACHESON, Circuit Judge (dissenting). I am constrained to dis- 
sent from this affirming decree. In my judgment this was not a case 
for a preliminary injunction. The answers (which at the hearing be- 
low at least had the force of opposing affidavits) were fully responsive 
to the bill and positively negatived ail the allégations of the bill upon 
which the complainant's right to équitable relief depended. Moreover, 
the answers set up very serious matters of défense, which, I think, should 
hâve prevented summary relief. Upon well-settled principles prevail- 
ing in courts of equity the merits of the case, it seems to me, ought not 
to bave been decided at a preliminary stage upon conflicting ex parte 
affidavits. If there was any infringement of copyright hère, that in- 
fringement began as early as the year 1890 or 1891, and thereafter was 
continued uninterruptedly by a well-known publication, which was 
extensively advertised and was notoriously dealt in and sold throughout 
the United States. This bill was not fîled until December 13, 1903. 
Under the principles declared by the Suprême Court, this extraordinary 
delay might well preclude équitable relief, even upon final hearing. 
Badger v. Badger, 2 Wall. 87, 17 L. Ed. 836 ; Godden v. Kimmell, 99 
U. S. 201, 212, 25 L. Ed. 431 ; Abraham v. Ordway, 158 U. S. 416, 
15 Sup. Ct. 894, 39 L. Ed. 1036. But be that as it may, there was such 
apparent lâches on the part of this complainant, and its predecessors in 
title, as should bave prevented the summary interposition of a court of 
equity in awarding a preliminary injunction. I think that it is my duty 
to quote, in this connection, the following paragraph from the answer 
of the défendant the Werner Company: 

"(3.3) Tliis défendant, further answering. on information and bellef allèges ' 
that tiie several articles eontained in the books pnblished by this défendant, 
which are alleged to infringe the pretended copyrights of the complainants. 
are new and original articles, especially prepared by compétent writers for 
tlie Peale édition of the Encyclopedia Britannica, and that they hâve ail beeu 
published continuously in sald Peale édition and in said Werner édition, the 
successor thereof, about from the year 1890 to the présent time, with the 
full knowledge and acquiescence of said Adam and C. Black and of other ,as- 
signors to complainant, and through vvhom complainant elaims the alleged 
copyright set up in the bill herein, and that by reason of said long delay of 
about thlrteen years by complainant and its assignors In setting up the al- 
leged rights mentioned in the complaint défendant bas been unable to procure 
the évidence of the writers of the said l'eale articles, and of a number of 
other witnesses acquainted with the facts necessary and material to the de- 
fendant for its défense herein; that some of said witnesses hâve removed to 
parts unknown, and others hâve died ; that by reason of sxich delay défend- 
ant and its predecessors in business hâve been induced to believe and bave 
constantly believed that the Peale and the said Werner éditions of the En- 
cyclopedia Britannica were in no way infringements of any rights of the said 
flrm of A. and G. Black, or of any persons claiming under said firm, and hâve 
been led to expend and hâve espended great sums of raoney in improving the 
said éditions; that by reason of such delay the said firm of A. and C. Black, 
if it ever had any such right as it set up in the bill of complaint, bas lost the 
same, and could not, and legally did not, convey to complainant, or to any 
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person olaimlng under the said firm of A. and C. Black, any rigiits whatever, 
or any rislit to llie relief, or any part thereof, set up in the complaint herein ; 
iuid hiftlier dénies tliat complaiuant ever acquired or now bas any such 
i-ights." 

The knowledge of the complainant's assignors is hère sufficlently 
averred, I think, to open the way for and to require full proofs taken 
in the regular course of procédure before the court would undertake 
to pass upon the question of their knowledge and acquiescence. I 
would reverse the order granting a prehminary injunction, and remand 
the cause to the Circuit Court, to the end that fuH proofs should be tak- 
en touching the rights of the parties, before decree. 
134 F.— 65 
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